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MRS.  PAULINE  HARDIN  VANMETER,  Librarian. 

FRANK  K.  KAVANAUGH,  Assistant  Librarian. 

T.  R.  MCBEATH,  REPORTER. 
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JUDGES  OF  CIRCUIT  COURTS, 

Who  presided  daring  the  period  oovered  by  thia  Tolame. 


Ist  District—B.  J.  BUG6 BiRDWELL. 

2d  District-L.  D.  HUSBANDS      Paducah, 

3d  District— THOS.  P.  COOK     MURRir. 

4th  District— J.  F.  GOBDON Madisonvillb. 

6th  District— JOHN  K.  DOBSEY Henderson. 

6th  District— W.  T.  OWEN Owensboro. 

7th  District— S.  B.  CBEWDSON Bussellville. 

8th  District— B.  W.  BBADBUBN Bowling  Green. 

9th  District-WEED  S.  CHELF :  .  .  .  Elizabethtown. 

10th  District— SAMUEL  E.  JONES     Glasgow. 

11th  District— CHAS.  PATTESON Campbellsville. 

12th  District— WM.  CABBOLL      Newcastle. 

13th  Dlstrict-M.  C.  SAUFLEY Stanford. 

14th  District— JAS.  E.  CANTBILL  .  < Georgetown. 

15th  District— JOHN  M.  LASSING Burlington. 

16th  District— JAS.  P.  TABVIN Covington. 

17th  District-JOHN  T.  HODGE Newport. 

18th  District— JNO.  J.  OSBOBNE Cynthuna. 

19th  District— JAMES  P.  HABBE80N Flemingsburg. 

20th  District— S.  G.  KINNEB Catlettsburo. 

21st  District— JNO.  E.  COOPEB Mt.  Sterling. 

22d  District— WATTS  PABKEB Lexington. 

23d  District— D.  B.  BEDWINB Jackson. 

24th  District— A.  J.  AUXIEB     Pikeville. 

25th  District— J.  M.  BENTON •  •  •  .  WINCHESTER. 

26th  District— M.  J.  MOSS Pineville. 

27th  District— H.  C.  FAULENEB Barbouryillb. 

28th  District— T.  Z.  MOBBOW Somerset. 

29th  District— W.  W.  JONES Columbia. 

80th  District— 

SHACKELFOBD  MILLEB, 

Chancery  Branch,  First  Division. 
STEBLING  B.  TONEY, 

Chancery  Branch,  Second  Division. 
EMMET  FIELD, 

Common  Pleas  Branch,  First  Division. 
THOMAS  B.  GOBDON, 

Common  Pleas  Branch,  Second  Division. 
UPTON  W.  MUIB, 

Common  Pleas  Branch,  Third  Division. 
ASHEB  G.  CABUTH  Criminal  Branch. 
(xxviii) 
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COMMONWEALTH  ATTORNEYS. 

During  the  period  covered  bj  this  Tolnme. 


l3t  District— H.  J.  MOORMAN Mayfleld, 

2d   District— W.  F.  BRADSHAW Paducah. 

3d  District— W.  R.  HOWELL Hopkinsville. 

4Ui  District-JNO.  J.  GRAYOT Smithland. 

5th  District— L.  G.  FLOURNOY Morganfleld. 

6th  District— J.  E.  ROWE Owensboro. 

7th  District-J.  E.  BYARS Elkton. 

8th  District— NAT.  A.  PORTER Bowling  Green. 

9th  Districtr-J.  R.  LAYMAN EUzabethtown. 

10th  District— D.  J.  WOOD Mnnfordsville. 

11th  District— W.  H.  SWEENEY Springfield. 

12th  District— R.  F.  PEAK La  Grange. 

13th  Dlstrlct-J.  S.  OWSLEY,  JR Stanford. 

14th  District— ROBT.  B.  FRANKLIN Frankfort. 

15th  District— M.  D.  GRAY Willlamstowno 

16th  District— D.  A,  GLENN Covington. 

17th  District— JNO.  P.  NEWBiAN Newport. 

18th  District— L.  P.  FRYER Falmonth. 

19th  District— ED.  DAUM MaysvUle. 

20th  District— M.  M.  REDWINE Sandy  Hook. 

21st  District— W.  A.  YOUNG forehead. 

22d   District— JNO.  R.  ALLEN Lexington. 

23d   District— A.  F.  BYRD Campton. 

24th  District— A.  J.  KIRK Inez. 

25th  Distrlct-B.  A.  CRUTCHER Nicholasville. 

26th  District— H,  L.  HOWARD Harlan  C.  H. 

27th  District— J.  L.  ISAACS McKee. 

28th  District— J.  N.  SHARP Williamsburg, 

29th  District— N.  H.  W.  AARON Jamestown. 

30th  Dl8trlct>— J.  M.  HUFFAKER Louisville. 
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DECISIONS 

or  THB 


Court  of  Appeals  of  Kentucky^ 


APBlIi  TBBM,  1903. 


Case  1 — ^Motion  of  Hazelbigg  ft  Chexavlt  fob  an  Allowance  op 
AN  Attobnet's  Fee  fob  Pbosecuting  James  Sims  fob  SoLicrr> 
iNo  Life  Insubance  Without  a  License. — June  11. 

Sims  V.  Oommon wealth. 

APFEAI.    FBOM    DAVIESS    CIBCUIT    COUBT. 
MonON     OVEBBULED. 

Attobney'p  Pees — Employment  by  Insurance  Commissioner — Claim 
Against  Tbeasuby — Duty  of  Attorney  Genebal. 

Held:  Kentucky  Statutes,  1899,  section  113,  requires  the  Attorney 
General  to  attend  in  behalf  of  the  Commonwealth  in  alt  cases 
In  which  it  is  interested,  except  where  It  is  the  duty  of  ths 
county  attorney  to  represent  the  State.  Section  117a  declares 
that,  in  all  cases  in  the  Court  of  Appeals  in  which  the  Attorney 
General  is  required  to  appear,  he  shall  receive  for  hds  services 
the  sum  of  $20,  to  be  paid  from  the  State  Treasury,  ftc.;  an<d 
section  118  requires  the  Commonwealth  attwrney  to  prosecute 
all  violations  of  criminal  and  penal  laws  in  the  circuit  court. 
Criminal  Code,  section  354,  contains  the  same  provision  as  in 
section  117a,  Kentucky  Statutes,  1899,  as  to  the  taxed  alftomey's 
fee,  and  section  356  contains  a  like  provision  as  to  the  damages 
awarded  in  each  case.  Held,  that  Kentucky  Statutes,  1899,  sec- 
tion 762,  authorizing  the  Governor  to  allow  a  reasonable  com- 
pensatiooi  to  ajtcoraeys  of  the  Insurance  Department  for  ser- 
vices rendered  in  enforcing  laws  relating  to  insurances  com- 
panies, provided  that,  in  ca=e3  tried  by  any  court,  such  com- 
pensation shall  be  adjudged  by  the  court,  should  be  construed 
in  connection  with  such  previous  sections,  and  hence  did  not 
justify  an  allowance  for  services  of  attorneys  other  than  the 
Attorney  General  who  represented  the  State  In  the  Court  of 
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Sims  V.  Commonwealth. 

Appeals  in  the  saccessful  prosecution  of  an  insurance  agent  for 
soliciting  life  insurance  without  a  license  from  the  IneurancQ 
Ck>mmissioner. 

HAZELRIOG  &  OHENAULT,  of  counsel. 

While  we  concede  that  the  Court  of  Appeals  is  essentially  an 
appellate  court  with  appellate  Jurisdiction,  still,  at  thei  same 
time,  we  do  not  understand  that  the  court  is  precluded  from 
fixing  attorneys'  fees  for  non-resident  attorneys,  &c.,  where  ser- 
vices are  rendered  in  the  court.  Especially  is  this  true  where 
•there  is  a  statute  authorizing  the  court  to  fix  these  fees.  Sec- 
tion 762  of  the  Kentucky  Statutes  says  that  attortieys  for  the 
Insuramice  Department  ahall  have  their  fees  fixed  by  tihe  court 
trying  the  case.  It  is  true  that  the  case  was  tried  in  <the  Daviess 
Circuit  Court,  but  ooun>sel  here  had  nothing  to  do  with  the  trial 
in  that  court.  When  it  came  to  a  trial  of  the  case  in  the  Court 
of  Appeals  we  were  employed  there  and  it  seems  but  proper 
that  the  court  where  the  case  was  tried  should  fix  the  compen- 
fiatkm,  said  court  being  familiar  with  the  services  rendered 
and  being  a  court  of  competent  jurisdiction.  In  fixing  this 
compeneati^n  we  do  not  understand  that  the  court  is  in  the 
least  exercising  any  original  jurisdiction.  Such  allowance  is, 
if  anything  under  the  statute,  a  mere  incident  to  its  appellate 
jurisdiction. 

We  trust  the  court  will  see  its  way  clear  to  allow  the  fee. 

Opinion  or  the  court  by  JUDGE  HOBSON— OvERBrLiNO. 

James  Sims  was'indicted  in  the  Daviess  circuit  court  for 
the  offense  of  soliciting  life  insurance,  as  the  agent  of  a 
foreign  company,  without  having  first  procured  a  license 
from  the  Insurance  Commissioner,  authorizing  him  to  act 
as  such.  He  was  fined  ^100.  He  prosecuted  an  appeal  to 
this  court,  and  the  judgment  of  the  Daviess  circuit  court 
was  affirmed.  See  Sims  v.  Commonwealth,  114  Ky.,  827,  24 
R.,  1591,  71  S.  W.,  929.  It  was  a  test  case.  Messrs.  Hazel- 
rigg  &  Chenault,  attorneys,  who  appeared  for  the  Common- 
wealth on  that  appeal,  have  now  entered  a  motion  that  this 
court  enter  an  order  allowing  them  the  sum  of  ^500  as  a 
fee  for  their  services  in  the  case,  payable  out  of  the  State 
Treasury,  on  the  ground  that  they  were  employed  by  the 
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8im9  V.  Commonwealth. 

Insurance  Commissioner  to  prosecute  the  case.  The  only 
question  we  deem  it  necessary  to  consider  is  whether  there 
is  any  authority  of  law  for  the  allowance.  The  statutes 
to  which  we  have  referred  are  the  provisions  of  subdivision 
8,  c.  32,  Kentucky  Statutes,  1899,  creating  the  Insurance 
Department  (sections  744-762).  The  only  sections  that  seem 
to  have  any  bearing  on  the  case  are  these: 

"There  is  hereby  established  in  connection  with  the  of- 
fice of  Auditor  of  Public  Accounts  a  department  to  be  desig- 
nated the  Insurance  Department,  which  shall  be  charged 
with  the  enforcement  of  the  laws  heretofore  passed  or 
which  may  hereafter  be  passed  relating  to  insurance."  Sec- 
tion 714. 

"The  Governor  may  allow  such  reasonable  compensation 
to  attorneys  or  agents  of  the  Insurance  Department  for 
services  rendered  and  for  expenses  incurred  in  enforcing 
the  laws  relating  to  insurance  companies,  as  he  may  deem 
proper:  provided  that  in  all  cases  tried  by  any  court  of  com- 
p^etent  jurisdiction  such  compensation  shall  be  adjudged  by 
the  court.     .    .     ."    Section  762. 

The  statute  forbidding  an  agent  of  a  foreign  company 
from  soliciting  life  insurance  without  having  first  obtained 
a  license  from  the  Insurance  Commissioner  comes  within 
the  purview  of  section  744;  and  the  commissioner  is,  under 
that  section,  charged  with  its  enforcement.  But  whether 
section  762  contemplates  the  employment  of  attorneys  to 
prosecute  criminal  cases,  or  appeals  in  those  cases  in  this 
court,  is  a  different  matter.  These  sections  must  be  read 
in  connection  with  the  other  provisions  of  the  Kentucky 
Statutes.  By  section  113  it  is  made  the  duty  of  the  Attor- 
ney General  to  attend  in  behalf  of  the  Commonwealth  to 
all  cases  and  proceedings  in  which  she  may  be  interested, 
except  where  it  is  made  the  duty  of  the  Commonwealth  or 
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Sims  Y.  Commonwealth. 

county  attorney  to  represent  the  Commonwealth.  And 
by  section  117a,  a  taxed  attorney's  fee  of  f20  is  provided 
in  each  case  in  which  it  is  his  duty  to  represent  the  State, 
to  be  taxed  against  the  unsuccessful  party  and  paid  into 
the  State  Treasury.  By  section  118  it  is  the  duty  of  the 
Commonwealth  attorney  to  prosecute  all  violations  of  the 
criminal  and  penal  laws  in  the  circuit  court.  In  section 
354  of  the  Criminal  Code  the  same  provision,  in  substance, 
is  made  as  in  section  117a,  Kentucky  Statutes,  1899,  as  to 
the  taxed  attorney's  fee,  and  a  like  provision  is  made  in 
section  356  as  to  the  damages  awarded  in  such  cases.  These 
statutes,  taken  together,  clearly  make  it  the  duty  of  the 
Attorney  General  to  prosecute  appeals  in  criminal  and  penal 
cases  taken  by  the  defendant  to  this  court;  and,  when  the 
State  had  thus  provided  its  legal  machinery,  it  is  hard  to 
conceive  that  it  was  contemplated  that  the  insurance  com- 
missioner should  employ  counsel  in  this  court  to  discharge 
the  duties  imposed  by  law  upon  the  Attorney  General.  The 
rule  is  elementary  that  claims  upon  the  public  treasury 
are  never  allowed  on  doubtful  inference.  To  open  the  door 
of  the  Treasury,  there  must  be  a  clear  warrant  of  law  for 
the  payment  of  the  claim.  It  is  also  elementary  that  the 
provisions  of  the  different  sections  of  the  revision  known 
as  the  "Kentucky  Statutes"  must  be  read  together,  and 
that  one  section  will  not  be  read  in  conflict  with  another 
if  this  can  be  fairly  avoided.  Under  this  rule,  we  do  not 
think  that  section  762  can  be  held  to  warrant  the  employ- 
ment  of  counsel  in  this  court  to  represent  the  Common- 
wealth on  appeals  taken  in  criminal  or  penal  cases.  See 
Coulter,  Auditor,  v.  Denny,  23  R.,  1619,  67  S.  W.,  65. 
The  motion  for  an  allowance  is  therefore  overruled. 
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Case  2— £k)PUiA  Cboss*  Admb.  agaikst  Westesn  Union  Tezxoeaph 

Co.  TOB  FaILVHE  to  D1!X1V£B  TELEOBAM. — ^JUNE  11. 

Western  Union  Telegraph  Oo.  v.  Cross'  Admr. 

appeal  ibom  hopkins  cibcuit  court. 

Judgment  vob  Plaintiff  and  Defendant  Appeals.    Revebsed. 

TELEQBApns — ^Messages^-Deliveet — Delat — Negligence  —  Punitive 
Damages — ^Fbee  Delivebt  Limits — ^Rules — ^Evidence. 

Held:  1.  In  an  action  for  failure  to  deliver  a  telegram  with  rear 
son  able  despatch,  in  which  plaint  i'.f  suffered  no  physical  in- 
Jury,  defendant  was  not  liable  for  punitive  damages. 

2.  Where,  on  receipt  of  a  telegraph  message  at  its  destinaitloin  with- 
out street  address  or  number  of  the  addressee,  it  was  at  once 
delivered  to  a  messeoiger,  who  spent  all  of  the  afternoon  of  the 
day  ^n  searching  for  information  as  to  the  addressee,  witlMnit 
success,  whereupon  he  returned  the  message  to  the  office,  and  a 
service  message  was  sent  to  the  original  station  for  more  speciflo 
address,  and  on  receipt  of  another  telegram  the  mes'sage  was 
delivered,  the  telegraph  company  was  mot  guilty  of  gross  aegU- 
genoe  in  delivering  the  message. 

d»  Where  a  telegraph  message  was  addressed  to  plaintifTs  intestate, 
an  obscure  colored  woman,  living  nearly  a  mile  from  the  comr 
pany':-'  office,  in  a  city  of  less  than  5,000  inhabitants,  without  the 
street  or  number  of  her  residence  being  given,  and  the  sender 
of  the  message  had  not  prepaid  or  guaranteed  a  delivery  fee»  it 
was  erzior,  in  an  action  for  delay  in  delivering  the  message,  to 
exclude  a  rule  of  the  company  providing  ithat  messages  'would 
bi?  delivered  to  persons  residing  more  than  a  half  mile  from  Che 
company's  office  in  cities  of  less  than  5,000  inhabitants  on  the 
actual  cost  of  delivery  being  prepaid  or  guaranteed. 

BIGHARD8  &  RONALD,  fob  appei-lant. 

The  telegram  to  Mrs.  Sophia  Cross  from  Kansas  City,  Mis- 
souri, announcing  the  death  cf  her  daughter,  Emma  Baxter, 
was  received  at  Madlsonville,  Kentucky,  about  noon  on  October 
21,  1899.  It  did  not  contain,  nor  did  the  defetidant  have  any 
Information  as  to  the  race,  oolor,  placet  of  residence,  or  occu- 
IMtion  of  Mrs.  Cro6>3.  A  diligent  search  failing  to  disclose  her 
.wbereaboots^  early  the  irext  morning  a  message  was  sent  to 
Xaiisaa  City  Informing  the  sender  that  they  were  unable  to 
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Westera  Union  Telegraph  Co.  v.  Cross'  Admr. 

find  Mrs  Cross.  On  October  23d  a  message*  was  receireH  at 
Madis-onville  by  defendant  addressed  to  David  Cross,  care  Mon- 
arch Coal  MUie&  Upon  David  Cross'  calling  at  the  office  of  the 
company  in  response  to  a  notification  that  the  telegram  waa 
there,  the  company,  upon  inquiry,  learned  from  him  that  Sophia 
Cross  was  his  mother  and  the  message  to  lier  was  del^rered'  to 

hiUL 

This  suit  waa  brought  by  Sophia  Cross  to  recover  damages 
for  meoQtal  anguish  by  reason  of  not  being  able  to  attend  her 
daughter's  funeral.  Pending  the  suit,  she  died,  and  the  action 
was  revived  in  the  name  of  her  administrator. 

On  the  trial  a  verdict  waa  returned  for  .the  plaintiff  for  |30O, 
fpom  which  this  appeal  Is  prosecuted. 

A  reversal  is  asked  upon  the  following  grounds: 

(1)  The  defendant's  motion  13or  a  peremptory  instructioa 
should  have  been  giv«a. 

(2)  The  Instructions  given,  by  the  court  are  erroneous  In 
thait  th^ey  permit  a  recovery  for  punitive  damages,  and  because 
they  permtit  a  recovery  for  any  damages. 

(3)  Instruction  "D."  asked  for  by  appellant,  ahould  fiaTe 
jbeen  given,  which  is  as  follows: 

"Altbiough  the  jury  may  believe  from  the  evidence  that  the 
defendant's  agents  failed  to  use  that  degree  of  care  and  diligemce 
defined  In  instruction  No.  3,  they  can  not  find  a  verdict  for  the 
plaintiff  unless  they  further  believe  from  the  evidemee  that 
the  injuries  complained  of  were  directly  or  proximately  caused 
by  such  failure;  that  is  to  say,  that  unless  ithey  believe  Irom 
the  evidence  that  if  the  telegram  in  question  had  been  promptly 
delivered,  plaintiff  intended  to  go,  and  could  have  gone  to  Kan- 
sas City,  Mo.;  that  she  possessed  the  ability  to  make  the  Joumeiy 
and  that  she  could  and  would  have  arrived  in  time  to  be  pres- 
ent at  the  burial  of  her  daughter,  their  verdict  should  be  for  th«l 
defendant" 

AUTHORITIES  CITED. 

Western  Union  Tel.  Co.  v.  May,  27  S.  W..  261;  Cumberland 
Telephone  Co.  v.  Brown  (Tenn.),  55  S.  W.,  155;  Western  Unloo. 
Tel  Co.  V.  Smith,  30  S.  W.,  549;  Western  Undon  Tel.  Co.  v. 
Daniels,  15  R.,  813;  Same  v.  Matthews,  67  S.  W.,  849  (21  Rep., 
1405). 

C.  J.  WADDILL,  FOB  APPELLLE. 

The  real  excuse  for  the  gross  neglect  of  appellant  to  deliver 
a  death  message  was  a  supposed  rule  of  the  company  establish- 
ing one-half-mile  free  delivery  limit,  and  Sophia  CrosK^  the  ad- 


Digitized  by  VjOOQIC 


Vol,  116] APRIL  TERM,  1903. 7 

Weetem  Union  Telegraph  Go.  v.  Cross'  Admr. 

dresaee,  lli^ed  within  the  city  Just  outside  said  limit;  but  said 
excuse  is  unayailing  for  reaaons  set  forth  in  brief. 

AUTHORITIES  CITED. 

Webbe  y.  W.  U.  TeL  Co.,  61  Am.  St.  Bi^.,  207,  and  note; 
Whittemore  y.  W.  U.  TeL  Co.,  71  Fed.  Rep.,  651;  Hendricks 
y.  W.  U.  TeL  Ck).,  78  Am.  St.  Rep.,  658,  and  note;  W.  U.  Tel. 
Co.  y.  Moore,  54  Am.  St  Rep.,  513,  and  note;  W.  U.  TeL  Co. 
y.  RoUnsoQ,  34  I*  R.  A.,  431,  and  note;  W.  U.  Tel.  Ca  y.  Mc- 
Kibben,  114  Ind.«  511;  Clement  y.  W.  U.  TeL  Co.,  137  Mass..  463. 

Opn^iON  or  THE  cx>UBT  BY  JUDGkB  BARKESR— Revebsiwg. 

This  action  was  instituted  in  the  Hopkins  circuit  court 
by  Sophia  Oofle  to  recover  damages  from  the  Western 
Union  Telegraph  Company  for  its  failure  to  deliver  to  ber 
a  telegram  sent  from  Kansas  City,  Mo.,  conveying  the  in- 
formation of  the  death  of  her  daughter  Emma  Baxter  in 
time  to  enajble  her  to  attend  th©  funeral,  whereby  she  was 
caused  great  mental  pain  and  distress,  and  suffered  damage 
in  the  sum  of  $1,500.  The  failure  of  the  telegraph  com- 
pany is  alleged  to  have  been  caused  by  its  gross  negligence. 
The  company,  by  its  answer,  denied  the  negligence  charged 
in  the  petition,  and  pleaded  the  existence  of  a  rule  adopted 
by  it  which  established  in  cities  containing  less  than  5,000 
inhabitants  a  free  delivery  boundary  or  limit,  consisting 
of  all  the  territory  within  a  radius  of  a  half  mile  of  the 
office  of  the  company;  that  outside  of  this  free  delivery  lim- 
it it  would  not  deliver  telegrams  without  the  payment  of 
an  extra  delivery  fee;  that  Madisonville  is  a  city  of  less 
than  5,000  inhabitants,  and  that  Sophia  Cross  lived  there- 
in at  a  greater  distance  than  one-half  mile  from  the  office 
of  the  company;  and  that  the  sender  of  the  message  in 
question  had  not  prepaid  or  guarantied  the  extra  delivery 
fee  required  by  the  rule.  After  the  issues  w^re  made  up, 
but  before  a  trial  of  the  case,  Sophia  Cross  died,  and  the 
action  was  revived  in  the  name  of  her  administrator.    Upon 
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the  trial  the  jury  awarded  a  verdict  of  |300  in  damages 
against  the  company^  and,  its  motion  for  a  new  trial  hav- 
ing been  overruled,  it  is  here  on  appeal. 

Sophia  Croes  was  a  negro  woman  living  in  Madisonville,. 
Ey.  Her  daughter  Emma  Baxter  died  in  Kansas  City,  Mo.« 
on  the  21st  day  of  October,  1899.  On  the  day  of  her  death, 
her  husband,  James  T.  Baxter,  sent  the  following  message 
to  the  mother:  "Kansas  City,  Mo.  To  Mrs.  Sophia  Cross, 
Madisonville,  Ky. — Emma  Baxter  is  dead,  please  come. 
James  T.  Baxter."  This  message  was  received  at  the  com- 
pany's office  in  Madisonville  on  the  same  day  that  it  was 
sent,  a,t  11:40  a.  m.  Immediately  upon  its  receipt  at  the 
delivery  office,  it  was  writteii  out  and  delivered  to  a  mes- 
senger, with  instructions  to  find  the  addressee  and  deliver 
the  message  to  her.  The  telegram  contained  no  street  num- 
ber or  address,  nor  any  informatioaa  as  to  the  color  or 
nationality  of  the  person  to  whom  it  was  addressed.  The 
messenger,  upon  receiving  the  telegram,  proceeded  to  search 
for  the  whereabouts  of  Sophia  Cross.  He  states — ^and  in 
this  he  is  not  contraddcted — that  he  inquired  at  the  post- 
office,  the  hotels,  and  of  various  persons,  white  and  col- 
ored whom  he  met  upon  the  street,  or  whom  he  suspected 
might  know  something  of  the  residence  of  the  addressee 
of  the  message.  He  further  states  that,  after  a  diligent 
search  and  inquiry,  he  was  wholly  unable  to  locate  the  ad- 
dress of  appellee's  decedent;  that,  after  the  expiration  of 
several  hours'  search,  he  returned  the  telegram  to  the  office, 
with  the  information  that  he  could  not  locate  the  person 
entitled  to  it.  The  operator  at  the  delivery  office  then  sent 
what  is  calkd  a  '^service  telegram'^  to  the  office  at  Kansas 
City,  stating  that  Sophia  Cross  could  not  be  found,  and 
asking  for  a  more  definite  address.  This  service  telegram 
was  sent  on  the  morning  of  the  22d  of  October.    On  the 
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morning  of  the  23d  of  October,  there  was  received  at  the 
office  in  Madisonville  a  telegram  from  Kansas  City  concern- 
ing the  death  of  Emma  Baxter,  directed  to  David  Cross, 
stating  that  he  worked  at  the  Monarch  mines.  On  receiv- 
ing this  telegram,  the  operator  telephoned  David  Cross,  at 
the  Monarch  mines,  and  he  at  once  called  at  the  office  and 
obtained  the  message.  S'tru<'k  by  the  similarity  of  the 
names,  the  operator  inquired  of  him  if  he  knew  Sophia 
Cross,  in  answer  to  which  interrogatory  he  responded  that 
she  was  his  mother,  whereupon  the  telegram  for  her  was 
delivered  to  him,  and  he  in  turn  delivered  it  to  his  mother. 
Emma  Baxter  was  buried  in  the  afternoon  of  October  23, 
1899,  and,  at  the  time  Sophia  Cross  actually  received  the 
telegram  conveying  the  information  of  the  death  of  her 
daughter,  she  could  not  ha^ie  attended  the  funeral,  although 
we  think  the  evidence  shows  that  she  could  and  would 
have  attended  it,  liad  the  telegram  addressed  to  her  been 
delivered  during  the  day  of  October  2l8t.  The  verdict  ren- 
dered, as  compared  with  verdicts  usually  awarded  by  juries 
in  such  cases,  can  not  be  considered  excessive. 

The  appellant  complains  of  two  errors  of  the  court,  which 
ve  think  are  well  taken:  First,  that  the  court  erred  in 
instructing  the  jmry  on  the  subject  of  gross  negligence  and 
punitive  damages ;  second,  in  excluding  from  the  considera- 
tion of  the  jury  the  existence  of  the  rute  as  to  a  free  de- 
livery limit,  and  the  failure  to  give  an  dnstruction  predi- 
cated thereon.  We  have  been  cited  to  no  authority  holding 
that  in  a  case  like  this,  based  wholly  upon  a  breach  of  con- 
tract, unattended  with  any  physical  injury,  the  defendant 
is  liable  for  anything  more  than  compensatory  damages; 
and  we  think  the  trial  court  erred  in  giving  the  instruction 
on  gross  negligence,  authorizing  the  infliction  of  punitive 
damages.     Moreover,  we  think  the  evidence  in  this  case 
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wholly  failed  to  show  gross  negligence  on  the  part  of  ap- 
pellant in  failing  to  deliver  the  telegram.  The  uncontra- 
dicted evidence  Bhows  that,  upon  its  receipt  in  Madisonville 
without  street  address  or  number,  it  was  written  out  and 
delivered  at  once  to  the  messenger;  that  this  messenger 
spent  nearly  all  of  the  afternoon  of  the  day  on  which  it 
was  delivered  to  him  in  searching  for  information  as  to 
the  whereabouts  of  the  addressee,  without  being  able  to  find 
her,  and  he  thereupon  returned  it  to  the  office,  and  a  ser- 
vice message  was  sent  to  Kansas  City  for  more  specific  in- 
formation in  regard  thereto.  It  was  evidently  in  response 
to  this  service  message  that  the  telegram  was  sent  to  David 
Cross,  the  son  of  appellee's  decedent,  through  whom  the 
telegram  to  Sophia  Cross  was'  finally  delivered.  There  is 
evidence  in  the  record  to  show  that  David  Cross,  the  hus- 
band of  Sophie  Cross,  worked  in  some  menial  employment 
not  far  from  the  office  of  appellant;  also  that  one  of  his  sons 
had  several  years  before  been  a  messenger  in  appellant's 
service.  But  the  messenger  who  had  charge  of  the  telegram 
in  question  did  not  know  these  people,  or  their  relation- 
ship to  Sophia  Cross.  We  are  unable  to  see,  considering 
that  Sophia  Cross  was  an  obscure  colored  woman,  living 
nearly  a  mite  from  the  office  of  appellant,  how  it  could 
be  charged  with  gross  negligence,  in  the  face  of  the  un- 
contradicted testimony  showing  that  its  servants  had  made 
the  effort  herein  set  forth  to  deliver  the  message  on  the  day 
that  it  was  received  at  Madisonville. 
.  Upon  the  trial  of  the  case,  appellant  introduced  in  evi- 
dence r«le  50,  which  is  as  follows:  "M'essages  will  be 
delivered  free  within  a  radius  of  one-half  mile  from  the 
office  in  any  city  or  town  of  less  than  5,000  inhabitants, 
and  within  a  radius  of  one  mile  from  the  office  in  any  city 
or  town  of  5,000  or  more  inhabitants.    Beyond  these  limits 
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only  the  actual  cost  of  the  delivery  service  will  be  collected; 
tbe  manager  will,  however,  see  that  such  cost  is  as  reason- 
able  as  possible."    In  the  case  of  Western  Union  Telegraph 
Company  v.  Daniels,  15  Ky.  Law  Rep.,  813,  on  this  subject, 
the  superior  court  said :    "Where  a  person  to  whom  a  tele- 
gram WBB  addressed  resided  two  miles  from  the  telegraph 
station  of  a  small  town,  in  an  action  by  him  against  the 
company  to  recover  damages  on  account  of  delay  in  deliv- 
ering the  message,  it  was  error  to  instruct  the  jury  that, 
if  the  telegram  could  have  been  received  by  plaintiff,  *by 
the  exercise  of  ordinary  diligence  in   searching  for  him 
in  the  town,'  in  a  reasonable  time  ^after  it  should  have 
been  received  at  the  office,'  the  law  was  for  the  plaintiff. 
As  the  plaintiff  did  not  reside  in  town,  and  the  company  is 
not  required  to  deliver  messages  to  persons  residing  as  far 
as  two  miles  in  the  country,  unless  it  is  paid  or  specially 
undertakes  to  do  so,  the  only  duty  of  the  operator  was  to 
use  ordinary  diligence  to  learn  whether  the  plaintiff  was 
in  town,  and,  if  so,  then  to  use  ordinary  diligence  to  de- 
liver the  message  to  him.     It  is  too  much  to  require  the 
company  in  such  cases  to  make  diligent  search  for  the 
party."     In  the  case  of  Western  Union  Telegraph  Co.  v. 
Mathews,  107  Ky.,  663,  21  R.,  1405,  55  S.  W.,  427,  the  court 
said :    "The  telegram,  the  failure  to  deliver  which  promptly 
is  bought  to  be  made  the  basis  of  recovery  in  this  case, 
was  sent  during  the  afternoon  of  November  12,  1896,  from 
Springfield,  Kentucky,  to  appellee  at  Shelbvville,  Kentucky. 
The  operator  at  Shelbyville  received  it  promptly,  but,  as- 
certaining that  appellee  lived  in  the  country  some  four  and 
a  half  miles,  so  notified  the  agent  at  Springfield.    At  about 
one  o'clock  on  the  next  afternoon   (the  13th)   the  Shelby- 
ville agent  was  notified  that  the  charges  for  delivering  in 
the  country  were  guarantied,  and  to  deliver  by  special  mes- 
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senger.  There  was  a  failure  to  do  this,  under  circumstances 
which  conduce  to  show  negligence  on  the  part  of  the  com- 
pany's agent,  but  it  is  clear  there  was  no  obligation  on  the 
company  to  deliver  in  the  country  until  after  a  guaranty 
of  charges.  The  instruetione  to  the  jury  are  not  explicit  in 
this  respect.  Indeed,  the  second  instruction  imports  to 
the  contrary.  An  instruction  offered  by  the  appellant  on 
this  behalf  (No.  5)  should  have  been  given.  The  error  in 
refusing  it  was  clearly  prejudicial."  The  uncontradicted 
evidence  of  the  surveyor  of  Hopkins  county  showed  that 
Sophia  Cross  lived  more  than  a  half  mile  from  the  com- 
pany's office,  on  an  air  line,  and  that,  by  the  nearest  route 
by  which  that  distance  could  be  traveled,  she  lived  four- 
fifths  of  a  mile  from  the  office.  The  company  rule  estab- 
lishing the  free  delivery  limit  is  entirely  reasonable,  if  not 
absolutely  necessary;  and,  as  the  addressee  lived  outside  of 
the  free  delivery  limit  of  Madisonville,  it  was  the  duty  of 
the  sender  of  the  message  either  to  prepay  or  guaranty  the 
extra  delivery  fee.  The  trial  court  should  not  have  ex- 
cluded the  evidence  of  this  rule  from  the  jury,  and  should 
have  given  the  instruction  asked  by  the  appellant,  based 
upon  its  existence. 

For  these  errors  the  judgment  is  reversed  for  proceed- 
ings consistent  with  this  opinion. 

Whole  court  except  Judge  Nunn  sitting. 

Response  by  Judge  Hobson  on  petition  for  rehearing: 

So  much  of  the  opinion  as  refers  to  the  half-mile  limit 
or  rule  50,  introduced  in  evidence,  is  withdrawn.  We  ad- 
here to  our  ruling  that  on  the  facts  of  this  case  no  instruc- 
tion on  punitive  damages  should  have  been  given.  The  nu- 
merical weight  of  authority  is  against  the  allowance  of 
substantial  damages  tor  the  non-deli^^^(^y  ;0f  social  tele 
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grams.  By  reason  of  the  peculiar  character  of  the  action, 
we  are  unwilling  to  extend  the  rule  heretofore  laid  down 
so  as  to  allow  punitive  damages  In  this  clase  of  actions. 

Petition  overruled. 


Case  3 — ^Application  by  John  Tbaynob  against  J.  C.  W.  Beckham 
(Qovernob)  to  Compel  the  Issuance  of  a  Commission  to  Him 
AS  Police  Judoe  of  Nicuolasville. — June  11. 

Traynor  v.  Beckham,  Governor. 

appeal  fbom  f&anklin  cibcuit  court. 

JUDCUEST   FOB    DeI'ENDANT    AND    PLAINTIFF    APPEALS.     REVEBSED. 

FoucE    JuDG».s — Vacancies — ^Appointment — City    Council — ^Powers 

— GOVEBNOB— MlNISl-EBIAL   DUTIES — MANDAMUS. 

H^'ld:  1.  ConitAltuUon,  section  152,  provides  that  vacancies  in  all 
offices  for  the  State  at  large,  or  districts  larger  than  a  county* 
shall  he  filled  hy  appointment  of  the  GoYemor,  and  that  all 
other  appointments  shall  he  made  as  prescrihed  by  law.  Ken- 
tucky Statutes,  sef'tion  3551,  declares  that  if  a  vacancy  shall 
occur  in  any  oHice  which  the  city  council  has  (the  right  to  fill 
by  appointment,  such  vacancy  may  he  filled  by  it  for  tfie  re- 
mainder of  the  unexpired  term;  and  section  3552  provides  that 
If  a  vacancy  «hail  occur  in  any  elective  ofiice,  including  the 
office  of  councilman,  such  vacancy  shall  be  filled  by  the  council, 
subject  to  the  provisions  of  the  Constitution.  Section  3758  re- 
quires the  Governor  to  issue  commissions  to  certain  officers,  and 
provides  that  should  a  vacancy  in  any  of  such  offices  occur  where 
there  is  no  provision  of  law  for  filling  the  same,  the  vacancy- 
shall  be  filled  by  the  Grovernor.  Held,  that  since  Kentucky 
Statutes,  section  3510,  provides  that  the  office  of  police  judge 
of  a  city  may  be  filled  by  election  or  by  appointment  of  the 
council,  as  it  may  determine  by  ordinance,  where  a  vacancy 
occurred  in  the  office  of  police  judge  the  city  council  had  au- 
thority to  fill  the  same  under  sectiions  3551,  3552. 

2.  Under  Kentucky  Statutes,  section  3758,  providing  that  police 
judges  shall  have  commissions  issued  to  them  by  the  Governor, 
where  a  police  judge  was  legally  appointed  by  a  city  council  to 
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fill  a  vacancy,  the  Governor  ^-as  under  a  mlniBterial  duty  to  the 
appointee  to  issue  such  commission. 
3.  Where  the  Governor  of  a  State  refused  to  perform  the  miniater- 
lal  duty  of  issuing  a  commission  to  a  police  Judge  legally  ap- 
pointed hy  a  city  council,  as  required  by  Kentucky  Statutes, 
section  3758,  mandamus  was  maintainable  against  the  Governor 
to  compel  the  issuance  of  such  commission. 

N.  L.  BRONAUGH,  attobney  fob  appixlant. 

The  question  presented  in  thus  appeal  is,  "Has  the  Franklin 
Circuit  Court  jurisdiction  to  grant  a  writ  of  mandamus,  to  be 
issued  agalDsi  the  appellee,  as  Governor  of  Kentucky,  com- 
ananding  him  to  issue  a  commission  to  appellant  authorizing 
him  to  eniter  upon  and  discharge  the  duties,  exercise  the  powers 
and  .receive  the  emoluments/  of  the  office  of  judge  of  the  police 
court  of  Nicholasville." 

That  the  circuit  court  bedng  a  oourt  of  general  jurisdiction,  has 
jurisdiction  to  grant  the  writ,  is  affirmed  by  the  appellant. 

The  aIlegatiox]s  of  the  petition  for  the  purpose  of  the  special 
demurrer  being  admitted,  and  also  being  admitted  sufficient  to 
authorize  the  issuing  of  the  writ,  except  for  the  sole  reason  that 
the  appellee  is  the  Governor  of  the  State. 

The  jurisdiction  of  the  court  is  denied  by  appellee  solely  on 
the  ground  that  he  is  Governor  of  the  State. 

That  the  Governor  of  a  State  in  common  with  other  executive 
officers  in  the  exercise  of  those  powers  and  duties  confided  to 
their  discretion  by  th«  Constitution  and  laws  of  the  State,  is  in- 
dependent of  the  supervision  of  the  judiciary,  and  can  not  be 
coerced  or  controlled  by  the  writ  of  mandamus  is  conceded. 

That  he  is  amenable  to  the  compulsory  process  of  th^  courts 
by  the  writ  of  mandamus  in  the  perforknanoe  of  purely  minis- 
terial duties  imposed  on  him  by  the  statute,  which  might  have 
been  imposed  on  some  oth'er  officer,  and  which  affect  any  specific! 
private  right  is  maintained  by  the  courts  of  some  of  the  Sitaites, 
and  denied  by  the  courts  of  some  of  the  other  States  can  not  be 
questioned. 

In  eo  far  as  I  have  been  able  to  ascertain  the  Kentucky  Court 
cf  Appeals  has  never  decided  this  particular  question;  that  is, 
as  to  whether  the  Governor  is  subject  to  this  writ,  in  a  case 
where  the  Governor  was  a  party.  But  the  principle  upon  -w&ich 
the  writ  Is  issued  has  been  decided  in  a  number  of  cases. 

It  will  be  my  effort  to  consider  the  question,  in  the  llglat  of 
the  Kentucky  authorities,  and  Kentucky  laws  applicable  thereto, 
and  if  possible  reach  a  conclusion  based  upon  the  law  as  it 
exists  in  this  State,  and  in  the  light  of  reason,  without  calling 
in  assistance  from  the  outside. 
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The  only  writ  oi  mandamus  that  we  know  of  in  this  Stats 
is  deflned  in  section  477  of  xhs*  Civil  Code  as  being  "an  order  of 
a  court  of  competent  and  original  Junisdiction,  oovnmanding  an 
executive  or  ministerial  officer  to  perform  an  act,  or  to  omit  to 
do  an  act,  the  performance  or  omission  of  which  is  enjoined  by 
law,"  and  is  granted  on  the  motk)n  of  the  party  aggrieved. 

The  Governor,  by  reason  of  his  office,  is  the  chief  executive 
officer  of  <the  State,  and  there  is  no  amendment  of  section.  477 
of  the  Code  adding  the  words,  '^Excepting  the  Governor  of  the 
Commonwealth  of  Kentucky"  after  the  word  "Eh:ecutive." 

And  the  word  "executive"  being  generic  in  its  application.  I 
believe  I  am  Justified  in  my  conclusion  that  the  Governor  is 
at  least  one  of  the  executive  officers  referred  to  in  thait  aecUozk 

But  the  Governor  in  common  with  other  officers  of  his  de- 
liartiaent  has  two  classes  of  duties  to  perform.  One  cjliasB  is 
composed  of  those  which  are  governmental  or  political  in  theili' 
nature,  which  pertaim  and  adhere  to  his  office,  as  a  pait  of  It, 
and  as  to  which  he  has  an  iniierent  ri^t  to  exercise  bis  per^ 
sonal  Judgment  and  discretion  in  their  performance.  la  the 
exercise  of  these  duties,  the  Governor  can  not  be  coerced  or 
controlled  by  the  courts. 

The  oth«r  class  is  composed  of  those  duties  which  have  been 
Imposed  oh  the  Governor  by  some  apeciflc  staitute,  directing 
him  to  do  some  certain  thing,  which  does  not,  by  nature^  or 
under  the  theory  of  our  Government,  pertain  or  adhere  to  the 
office  of  the  Governor,  but  wMeh  are  purely  ministerial  in  their 
nature  and  character,  and  which  might  Just  as  well  have  be€<n 
imposed  upon  some  other  officer.  Thesie  duties  are  aimply  min- 
isterial, about  which  he  has  no  discretioai,  and  about  which  he 
Las  no  Judgment  to  exercise;  as  to  these  duties,  while  he  is 
the  official  head  of  the  executive  department,  he  is  simply  a 
ministerial  officer.  Thus  in  the  exercise  of  the  duties  of  his 
office  he  acts  both  in  the  character  of  an  executive  and  minis- 
terial idffioer,  and  considered  in  this  light,  section  477  of  the 
Code  refers  especially  and  particularly  to  him. 

But  notwithstanding  the  broad  and  compreheoisive  generic 
terms  used  in  this  section  appellee  claims  that  because  he  holds 
the  office  of  Governor  of  the  Commonwealth  of  Kenftucky,  he  is 
exempt  from  this  pmcess  of  the  court 

As  one  of  the  first  principles  upon  which  our  free  republican 
form  of  Government  is  based  wc  have  from  its  inception  in  the 
Declaration  of  Independence  down  to  our  present  .State  Consti- 
tution declared  and  maintained  that  all  men  are  by  nature 
free  and  equal.    Equals  In  what?    Socially?    No.    Mentally?    No. 
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Phyaically?  No.  Equal  ia  wbat?  Equal  before  the  law?  Tee, 
that  is  what  it  means. 

Then  if  all  men  are  equal  before  the  law  the  ai>peliaiit  in 
this  case  is  the  equal  of  the  appellee  belore  the  law.  And  if  the 
appellee  has  placed  himself  in  the  ppsdtion  of  refusing  U>  per- 
form a  service  for  the  appellant  to  which  apK>ellaDt  is  entitled, 
and  which  the  appellee  under  the  terms  of  the  statute  must 
perform,  then  the  appellant  has  the  right  to  apply  to  a  court 
of  competent  and  original  jurisdiction  to  dEtermine  his  right, 
and  that  court  has  Jurisdiction  to  issue  any  process  within  its 
i>rovince  to  command  and  enforce  the  performance  of  thfi  duty, 
it  matters  not  who  the  person  is  against  whom  the  order,  is  to 
issue,  or  what  office  he  may  hold. 

The  law  applies  to  all  alike.  No  man  or  officer  is  abonre  Che 
law.  And  no  exclusive  privilege  shall  be  granted  to  any  man 
or  set  of  men,  except  in  consideration  of  public  services.  Aad 
even  under  the  exception  it  must  be  done  by  special  enactment. 

It  can  not  be  claimed  in  this  State  that  the  Governor  is 
i  exempt  from  the  compulsory  mandamus  of  the  courts  by  rea- 
•8011  of  anything  in  the  law  as  it  is  written,  for  there  is  mo 
exemption  or  exception  in  favor  of  the  Govternor. 

AUTHORITIES  CITED  AND  RELIED  ON. 

Civil  Code,  sec.  477;  Bruce  v.  Fox,  1  Dana,  447;  Justices  of 
Jefferson  County  v.  Clark,  1  .Mon.,  S6;  Page,  .Second  Auditor,  v. 
Hardin,  8  B.  Mon.,  G4S;  Steele,  Mayor,  &c.  v.  Williis,  &c,  23 
Ky.  Law  Rep.,  82G;  City  of  Lebanon  v.  Creel,  22  Ky.  Law  Rep., 
S65;  Duncan  v.  Mayor  of  Louisville,  S  Bush,  106;  Constitution, 
seca  152,  160  and  S4;  Ky.  Stats.,  sees.  3510,  3551,  3552  and 
18758;  Marbury  v.  Madison,  1  Cranch,  137;  Kendall  v.  United 
Statee,  12  Peters,  524;  Decatur  v.  Paulding,  14  Peter<%  497; 
Guthrie  v.  United  States.  17  How.,  284;  Seaman  v.  United  States, 
17  How.,  225;  Reeslde  v.  Walker,  11  How.,  289;  Schurtz  v. 
United  States,  102  U.  S..  378;  Butterworth  v.  United  States,  112 
U.  S..  50;  United  States  v.  Black,  128  U.  S.,  40;  United  States 
T.  Windom,  137  U.  S.,  636;  United  States  v.  Blaine,  139  U.  S., 
306;  Roberts  v.  United  States,  176  U.  S.,  228;  State  v.  Thayer, 
31  Neb.,  82;  Martin  v.  Ingram,  38  Kan.,  641;  Middleton  v.  Low, 
30  Cal.,  596;  Harpending  v.  Haight,  39  .Cal.,  189;  Tenn.,  &c., 
R.  R,  V.  Moore,  36  Ala.,  371;  Magruder  v.  Swann,  25  Md.,  173; 
Oroome  v.  Gwinn,  43  Md.,  572;  Chumasero  v.  Potts,  2  Mont, 
.242;  State  v.  Blasdel,  4  Nev.,  241;  State  v.  Chase,  5  Ohio  St., 
528;  Greenwood,  Ac,  Land  Co.  v.  Routt,  17  Col.,  156;  31  Am. 
.St.  Rep..  294;  Civil  Code,  sees.  152-477. 

And  the  dissenting  opinions  in  State  v.  Governor,  17  Fla., 
<67,  and  Hartranft's  Appeal,  85  Pa.  St.,  433  (27  Am.  Rep.,  667.  &c). 
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JL  O.  STANLEY^  atiorket  fob  appellee. 

<No  brief  In  the  record  for  appellee.) 

On  petition  for  rehearing  by  appellee.  C.  J.  Pratt,  Attorney 
OeaeraiL  filed  the  following  suggestions. 

The  appellee,  J.  C.  W.  Beckham,  comes  and  says  that  in  Che 
court  below  he  filed  a  general  demurrer  and  a  special  demurrer 
to  the  plalntift*8  petition;  that  on  the  hearing  of  said  action 
the  court  below  sustained  the  special  demurrer  to  fald  petition 
on  the  ground  that  the  court  had  no  jurisdiction  of  the  defend- 
ant. 

It  logically  followed  that  the  question  presented  on.  the  ap- 
peal was  whether  the  circuit  court  had  Jurisdiction  to  grant 
th«  writ  of  mandamus.  The  alkgations  of  the  petition  for  all 
the  purposes  of  the  demurrer  were  admitted  as  true.  The  juris- 
diction of  the  court  was  denied  to  the  appellant  solely  on  the 
Cjound  that  the  appellee  was  Governor  of  the  State,  and  that 
lie  was  not  amenable  to  the  compulsory  process  of  the  court  oi- 
its  writ  of  mandamus. 

In  the  able  opinion  of  this  court  it  is  said  that  three  questions 
are  presented  on  this  appeal:  (1)  Did  the  board  of  council 
liave  the  right  to  make  the  appointment?  (2)  Was  it  the  duty 
of  the  Governor  under  the  law  to  issue  the  commLsBion?  (3) 
Hsve  the  courts  authority  to  issue  a  mandamus  a^inat  the^ 
OoTemor  to  compel  him  to  issue  the  commdssion? 

By  section  150  of  the  Constitution  it  is  provided: 
^^acancies  in  all  ofllces  for  the  State  at  large,  or  for  districts 
larger  than  a  county,  shall  be  filled  by  appointment  of  the  Gover- 
nor; all  other  appointments  shall  be  made  as  may  be  pre- 
acribed  by  law." 

By  this  provision  of  the  Constitution  authority  is  conferred 
tipon  the  Governor  to  fill  afl  vacancies  for  the  State  at  large. 
or  for  districts  larger  than  a  county.  Vacancies  in  other  offices 
shall  be  filled  as  prescribed  by  law.  The  statutes  in  reference 
to  filling  such  vacancies  may  be  found  in  sections  3551.  3552  and 
2758.  Kentucky  Statutes. 

In  the  opinion  in  this  case  the  court  held  that  as  theJ  board 
of  council  had  p-ovided  by  ordinance  for  the  appointment  of 
<i  police  judge  that  when  a  vacancy  occurs  the  said  board  had 
the  power  to  fiill  It  by  appointnuent  for  the  remainder  of  tho 
term  That  section  3758  Kentucky  Statutes  only  authorizes  the 
Governor  to  fill  a  vacancy  in  the  ofiice  of  police  judge,,  "where 
ttere  H  no  provision  of  law  for  filling  the  same.'* 

We  may  reasonably  conclude  from  the  lamguage  of  this  opinion 
that  the  Governor  would  have  the  right  to  fill  a  vacancy  in  the 
^oL  116-2 
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office  of  justice  of  the  peace,  and  other  officeis  inentianed  in 
srectioix  3758 — except  the  office  of  police  judge,  which  may  ba 
£ll«d  as  provided  in  seations  3551  axid  3552,  Kieoatucky  $t»tuta» 
— but  as  these  quescions  so  often  oome  before  tlie  GoTemor, 
and  it  is  important  for  the  due  execution  of  the  law  that  h&  her 
safely  guided  on  this  question,  we  respectfully  ask  the  court  Up^ 
modify  the  opinion  or  broaden  the  same  so  as  to  clearly  define 
the  duties  of  the  Governor  in  filling  the  appointments  of  offloeiB- 
other  than  the  office  of  police  judge. 

Opinion  or  the  coukt  b?  JUDGE  PAYNTER. — ^Reversing. 

In  March,  1903,  a  vacancy  occurred  in  the  office  of  police' 
judge  of  Nicholasville,  a  city  of  the  fourth  class,  by  thcj 
death  of  the  incumbent,  T.  B.  Crutchep.  On  the  20th  of 
that  month  the  board  of  council  appointed  the  appellant^ 
John  Traynor,  to  fill  the  vacancy,  and  issued  to  him  a  cer- 
tificate  of  appointment.  On  the  23d  of  the  same  month  it 
was  presented  to  the  Honorable  J.  C.  W.  Beckham,  with 
the  request  that  he,  as  Governor  of  the  Commonwealth  of 
Kentucky,  issue  to  him  a  commission  authorizing  him  to 
enter  upon  the  discharge  of  the  duties  of  the  office  to  which 
he  had  been  appointed.  The  Governor  declined  to  issue 
the  commission.  This  action  was  instituted  by  the  appellant 
against  the  appellee,  asking  that  a  mandamus  be  issued  to 
compel  the  Governor  to  issue  a  commission  to  him. 

Three  questions  are  presented  on  this  appeal:  (1)  Did 
the  board  of  council  have  the  right  to  make  the  appoint- 
ment? (2)  Was  it  the  duty  of  the  Governor  under  the  law 
to  issue  the  commission?  (3)  Have  the  courts  authority 
to  issue  a  mandamus  against  the  Governor  to  compel  him 
to  issue  the  commission? 

Among  other  provisions,  section  152  of  the  Constitution 
contains  the  following:  "Vacancies  in  all  offices  for  the 
State  at  large,  or  for  districts  larger  than  a  county,  shall 
be  filled  by  appointment  of  the  Governor;  all  other  ap- 
pointments shall  be  made  as  may  be  prescribed  by  law.'' 
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It  will  be  observed  that  by  this  provision  of  the  Constitu- 
tion the  exclasive  authority  is  conferred  upon  the  Governor 
to  fill  vacancies  in  all  offices  for  the  State  at  large,  or  for 
districts  larger  than  a  county.  Vacancies  in  other  offices 
shall  be  filled  as  prescribed  by  law,  which  means  in  such 
manner  as  the  General  Assembly  may  provide.  Section 
3661,  Kentucky  Statues,  reads  as  follows:  ^'If  a  vacancy 
shall  occur  in  any  office  which  the  board  of  council  has 
the  right  to  fill  by  appointment,  such  vacancy  may  be  filled 
by  the  board  for  the  remainder  of  the  term  of  such  vacant 
oflBce.'*  Section  3552  reads  as  follows:  ^*If  a  vacancy  shall 
occur  in  any  elective  office,  including  the  office  of  councilman, 
snch  vacancy  shall  be  filled  by  the  board  of  council,  sub- 
ject to  the  provisions  of  the  Constitution  applicable  there- 
to. If  the  election  of  any  elective  officer  in  cities  of  this- 
class  be  contested,  such  contest  shall  be  conducted  and 
determined  as  provided  by  law  in  cases  of  the  election  of 
county  officers."  The  office  of  police  judge  may  be  filled 
by  election  or  by  appointment  of  the  board  of  council,  as 
the  board  may  determine  by  ordinance.  Section  3510,  Ken- 
tucky Statutes.  Where  the  board  of  council  shall  have 
provided  by  ordinance,  as  required  by  section  3510,  for  the 
appointment  of  police  judge,  then,  under  section  3551,  if  a 
Tscancy  occurs,  the  board  of  council  may,  by  appointment, 
fill  it  for  .the  rest  of  the  term.  If  it  is  made  elec- 
tive, then  the  board  of  council  is  authorized  to  fill 
it  subject  to  the  provisions  of  the  Constitution  appli- 
^!able  thereto.  ^Tiether  the  office  of  police  judge  is  filled 
by  election  or  by  appointment,  if  a  vacancy  occurs  therein. 
It  is  to  be  filled  by  the  board  of  council.  Sections  3551  and 
3562  were  enacted  subsequent  to  section  3758,  which  reads 
as  follows:  *The  following  officers  shall  have  commissions 
Issued  to  them  by  the  Governor,  that  is  to  say,  secretary  of 
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State,  register  of  the  land  oflSce,  auditor  of  public  accounts^ 
treasurer,  eommlssioDer  of  agriculture,  labor  and  statis- 
tics, superintendent  of  public  instruction,  judges  of  the 
court  of  appeals,  clerk  of  the  court  of  appeals,  judges  of 
the  circuit  courts,  county  judges,  police  judges,  railroad  com- 
missioners, Commonwealth's  attorney,  justices  of  the  peace^ 
notaries  public,  and  all  officers  of  the  militia  of  rank  and 
grade  higher  than  and  including  the  rank  and  grade  ol^ 
captain.  Should  a  vacancy  occur  in  any  of  said  offices,  by 
reason  of  the  death,  resignation  or  removal  of  the  officer^ 
or  from  any  other  cause,  or  should  a  like  vacancy  occur  in 
any  other  office  where  there  is  no  provision  of  law  for  fill- 
ing same,  such  vaeancy  shall  be  filled  by  the  appointment 
of  the  Governor,  subject  to  the  provisions  of  the  Constitu- 
tion applicable  thereto."  As  sections  3551  and  3552  provide 
for  the  filling  of  a  vacancy  in  the  office  of  police  jndge^ 
they  control,  because  section  3758  only  authorizes  the  Gtov- 
ernor  to  fill  a  vacancy  in  the  office  of  police  judge  "wiiere 
there  is  no  provision  of  law  for  filling  the  same."  It  fol- 
lows, therefore,  the  board  of  council  had  the  right  to  fill  the 
vacancy. 

When  a  police  judge  has  been  duly  appointed  or  elected, 
it  is  made  the  duty  of  the  Governor,  by  section  3758,  to 
issue  such  one  a  commission  authorizing  him  to  enter  upon 
the  discharge  of  the  duties  of  the  office ;  for  it  is  written  ia 
that  section  that  certain  officers  (including  police  judges) 
**shall  have  commissions  issued  to  them  by  the  Governor.*^ 

The  third  and  last  question  involved  is  more  delicate  and 
difficult  of  solution.  It  is  one  upon  which  the  supreme 
courts  of  the  States  of  the  Union  hold  widely  diver- 
gent opinions,  which  have  b3en  expressed  in  a  plausible, 
scholarly  and  forceful  manner.  These  differences  of  opinion 
result  from  the  fact  that  our  national  and  State  govern* 
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meats  are  divided  into  judicial,  legislative  and  executive 
branches.    To  maintain  the  independence  and  efficiency  of 
each,  one  must  not  usurp  or  encroach  upon  the  rights  of 
the  others,    Elach  must  steadfastly  pursue  its  constitutional 
and  other  duties  with  due  regard  and  consideration  of  the 
other  branches  of  government.    In  the  matter  of  enacting 
laws,  the  legislative  department  is  supreme,  and  the  other 
braikcheB  must  obey  them.    It  is  the  business  of  the  ezecu- 
.  tive  department  to  enforce  the  laws  thus  enacted.    To  deter- 
mine whether  legislative  enactments  are  violative  of  the 
organic  law,  to  interpret  the  laws,  and  decide  controversies 
18  the  peculiar  province  of  the  judiciary.    It  is  no  encroach- 
nient  upon  the  rights  of  the  Congress  for  the  Federal  courts 
to  determine  whether  or  not  its  enactments  are  constitu- 
tional.   Those  courts  time  and  again  have  done  so.    Neither 
18  it  an  encroachment  upon  the  rights  of  the  legislative 
branch  of  State  governments  for  their  courts  to  declare 
legislative  acts  to  be  in  violation  of  State  constitutions. 
State  courts  frequently  do  so.    The  assertion  of  individual 
rights  often  calls  in  question  the  validity  of  legislative  en- 
actments, and  the  courts  never  allow  an  unconstitutional 
enactment  to  stand  in  the  way  of  the  enforcement  of  such 
rights.    This  court  has  likewise  had  in  review  executive  acts 
in  determining  the  rights  of  individuals,  and  has  not  failed 
to  determine  whether  they  were  valid  or  invalid.    In  Bruce 
v.  Fox,  1  Dana,  447,  the  court  decided  the  act  of  the  Gov- 
ernor in  appointing  Horatio  Bruce  Commonwealth's  attor- 
ney to  be  void.    In  Justices  of  Jefferson  County  v.  Clark, 
1  T.  B.  Mon.,  86,  it  held  the  appointment  by  the  Governor 
of  a  justice  of  the  peace  to  be  void.    In  Page  v.  Hardin, 
8  B.  Mon.,  648,  the  court  held  invalid  the  act  of  the  Gov- 
ernor declaring  a  vacancy  in  the  office  of  the  Secretary  of 
State,  and  appointing  another  to  fill  it.    The  courts  regard 
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that  they  are  acting  within  their  appropriate  sphere  under 
onr  system  of  government  when  they  pass  upon  the  consti- 
tutionality of  an  act,  or  declare  upon  the  validity  of  an  act 
of  the  executive  department.  In  those  cases  the  court  did 
not  pretend  to  have  direct  control  over  the  action  of  the 
legislative  or  of  the  executive  departments.  They  passed 
upon  the  validity  of  the  act  affecting  private  rights.  At- 
tention hae  been  called  to  instances  of  the  exercise  of  ju- 
dicial power  ovier  legi'Slative  and  executive  acts  to  show  that 
the  judiciary  has  in  certain  cases  reviewed  and  held  void 
such  acts. 

We  pass  from  the  general  observations  to  the  question 
more  directly  before  us.  Tha  supreme  courts  of  some  of 
the  States  have  held  that  a  mandamus  will  not  lie  to  com- 
pel a  Governor  to  perform  a  ministerial  act  imposed  by 
law,  refusing  to  discriminate  between  those  duties  which 
are  governmental  and  political  in  their  character,  involving 
discretion  and  judgment,  and  those  which  are  ministerial, 
in  the  performance  of  which  no  judgment  or  discretion  need 
be  exercised.  The  supreme  courts  of  other  States  discrim- 
inate between  those  duties  which  ane  governmental  or  po- 
litical in  their  character,  involving  discretion  and  judg- 
ment, and  those  which  are  ministerial,  in  the  performance 
of  which  no  judgment  or  discretion  need  be  exercised.  In 
the  latter  view  we  concur.  All  courts  agree  that  a  man- 
damus will  not  lie  against  a  Governor  to  compel  the  exer- 
cise of  governmental,  political,  or  discretionary  powers.  In 
Page,  Second  Auditor,  v.  Hardin,  47  Ky.,  648,  the  court 
said :  "Where,  by  the  Constitution  or  by  the  law,  the  Gov- 
ernor has  a  discretionary  power,  or  where  on  any  ground 
his  act  is  made  conclusive  as  to  all  rights  involved,  it  is, 
of  course,  not  within  the  province  of  a  court  to  inquire  into 
the  propriety  or  impropriety  of  the  act.     Such  a  power 
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controls  all  rights  which  it  may  affect,  and  a  properly  au- 
thenticated act  done  in  pnrsnance  of  it  can  not  be  ques^ 
tloned,  for  the  reason  that  there  can  be  no  legal  right  com- 
ing in  conflict  wiih  it.  Rights  dependent  upon  a  discre- 
tionary power  can  not  exist  in  opposition  to  it,  but  termi- 
nate at  its  will.  The  question,  however,  whether  there  is 
such  a  power  in  a  given  case,  or  whether  any  particular 
power  or  act  is  of  the  character  referred  to,  is  a  judicial 
question,  whenever  the  right  in  litigation  before  a  judicial 
tribunal  depends  upon  it  and  requires  its  decision/'  When 
the  law  imposes  a  duty  on  the  chief  (executive  of  a  State, 
which  is  ministerial  in  character,  involving  neither  discre- 
tion nor  judgment,  a  mandamus  will  lie  to  compel  him  to 
perform  it.  Section  477,  Civil  Ck)de,  reads  as  follows :  "The 
writ  of  mandamus,  as  treated  of  in  this  chapter,  is  an  order 
of  a  court  of  competent  and  original  jurisdiction,  command- 
ing an  executive  or  ministerial  officer  to  perform  an  act, 
or  omit  to  do  an  act,  the  performance  or  omission  of  which 
is  enjoined  by  law;  and  is  granted  on  the  motion  of  the 
party  aggrieved,  or  of  the  Commonwealth  when  the  public 
interest  is  affected."  The  language  of  the  Code  embraces 
all  ministerial  and  executive  oflBoars.  The  Governor  is  not 
excepted  from  its  operation.  No  man  is  or  should  be  above 
the  law.  That  he  should  not  be  is  in  accord  with  the  spirit 
of  a  republican  form  of  government.  There  is  no  royal  pre- 
rogative or  oflScial  position  in  this  country  which  exempts 
one  from  yielding  obeisance  to  the  law.  There  is  nothing 
in  the  Constitution  which  forbids  the  suing  of  the  Governor. 
While  courts  can  not  control  executive  acts  of  the  Governor, 
or  executive  poweirs  conferred  upon  him,  yet  they  can  con- 
trol ministerial  powers.  Ministerial  power  is  certainly  in- 
ferior to  judicial  power.  If  one  officer  can  be  controlled 
in  its  exercise,  why  not  another?    It  may  be  conferred  up- 
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oii  one  person  as  well  as  another.    Whether  it  be  conferred 
npon  a  Governor  of  a  State,  or  some  minor  official  is  the 
recipient  of  it,  the  exerdse  of  it  does  not  .require  the  ex- 
ercise of  judgment  or  discretion  any  more  by  the  one  than 
the  other.    The  question  as  to  whether  a  mandamus  will 
lie  is  not  determined  by  the  office  of  the  person  against 
whom  it  is  sought,  but  the  nature  of  the  thing  to  be  done. 
In  Marbury  v.  Madison,  1  Cranch,  170,  2  L.  Ed.,  60,  the 
oouirt  said :    '^It  is  not  by  the  office  of  the  person  to  whom 
the  writ  is  directed,  but  the  nature  of  the  thing  to  be  done, 
that  the  propriety  or  impropriety  of  issuing  a  mandamus 
is  to  be  determined."     It  is  no  more  an  invasion  of  the 
executive  department  whether  the  writ  be  issued  against  the 
chief  executive  than  it  is  when  issued  against  a  subordinate 
executive  officer.    The  difference  is  only  in  degree,  not  in 
principle.    In  Great  Britain  the  king  is  sued,  and  it  is  said 
he  always  complies  with  the  judgment  of  the  court.    The 
Stata  and  Federal  Governments  are  governments  of  laws, 
not  of  men.    The  citizen  only  gets  the  shadow  of  civil  lib- 
erty, not  in  its  essem^e,  when  he  has  a  legal  right  and  is 
denied  the  right  to  enforce  it.    The  greatest  duty  of  gov- 
ernment is  to  afford  such  redress.     In  Kendall  v.  United 
States,  12  Pet.,  610,  9  L.  Ed.,  1181,  the  court  recognized 
the  doctrine  stated  by  Chief  Justice  Marshall  in  Marbury 
V.  Madison,  and  said:     "The  mandamus  does  not  seek  to 
control  the  Postmaster  General  in  the  discharge  of  any 
official  duty  partaking  in  any  respect  of  an  executive  char- 
acter, but  to  enforce  the  performance  of  a  mere  ministerial 
act,  which  neither  he  nor  the  Pr»9sident  had  any  authority 
to  deny  or  control.    .    .    .    There  are  certain  political  du- 
ties imposed  upon  many  officers  in  the  executive  depart- 
ment, the  discharge  of  which  are  under  the  direction  of  the 
President.    But  it  would  be  an  alarming  doctrine  that  CJon- 
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gress  could  not  impose  upon  an  executive  officer  any  duty 
they  may  think  proper,  which  is  not  repugnant  to  any  rights 
secured  and  protected  by  thei  Constitution;  ajid  in  such 
cases  the  duty  and  responsibility  grows  out  of  ajid  is  sub- 
ject to  the  control  of  the  law,  and  not  to  the  direction  of 
the  President.  And  this  is  emphatically  the  case  where 
the  duty  enjoined  is  of  a  mere  ministerial  character.  The 
law  relating  to  mandamus  against  a  public  officer  is  well 
settled  in  the  abstract,  the  only  doubt  which  arises  being 
whether  the  facts  regarding  a  particular  case  bring  it  with- 
in the  law  which  permits  the  writ  to  be  issued,  where  a 
mere  ministerial  duty  is  imposed  upon  the  executive  of- 
ficer, which  duty  he  is  bound  to  perform  without  any  fur^ 
ther  question.  If  he  infuse  under  such  circumstances,  man- 
damus will  lie  to  compel  him  to  i)erform  his  duty."  In 
Page  V.  Hardin,  the  court  said :  "There  can  be  no  reasonable 
ground  for  denying  it  the  power  and  duty  of  declaring  upon 
the  legal  validity  of  any  act  of  the  executive  department, 
whether  done  by  an  inferior  or  by  the  supreme  executive 
officer.  The  executive  department  and  all  its  officers  are 
as  much  bound  by  the  constitutional  laws  as  the  legisla- 
tive, and  have  no  more  power  to  violate  the  rights  of  in- 
dividuals secured  by  the  laws.  The  power,  obviously  ju- 
dicial, of  ascertaining  and  enforcing  the  legal  rights  of  in- 
dividuals, is,  in  effect,  the  power  of  protecting  those  rights 
from  violation  by  the  act  or  authority  either  of  individ- 
uals or  of  the  legislative  or  executive  departments;  and  it 
necessarily  involves  the  function  of  deciding,  in  every  case 
properly  before  it,  what  are  the  legal  rights  of  the  parties, 
and  how  far  in  point  of  law — that  is,  under  thta  constitu- 
tion and  laws — ^those  rights  have  been  affected  by  any  and 
every  act  relied  on  for  their  support  or  destruction."  In 
United  States  v.  Blaine,  139  U.  S.,  306-319,  11  Sup.  Ot., 
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007,  35  L.  Ed.,  183,  the  court  said :  "The  writ  of  mandamus 
can  not  lie  in  a  case  where  its  effect  is  to  direct  or  control 
the  head  of  an  executive  department  in  the  discharge  of 
an  executive  duty  involving  the  exercise  of  judgment  or 
discretion.  When,  by  special  statute  or  otherwise,  a  mere 
ministerial  duty  is  im.posed  upon  the  executive  officers  of 
the  gorernment — ^that  is,  a  service  which  they  are  bound  to 
perform  without  further  question — ^then,  if  they  iiefuse,  the 
mandamus  may  be  issued  to  compel  them." 

By  some  of  the  courts  which  hold  that  a  mandamus  will 
not  lie  it  is  urged  that,  if  the  Governor  opposes  the  judg- 
ment of  the  court,  it  can  not  be  ^.nforced,  because  he  has 
entire  control  of  the  militia.  A  court  should  not  anticipate 
that  the  Governor  will  not  obey  its  judgment.  If  there 
was  a  well-grounded  fear  that  a  Governor  would  resist  the 
enforcement  of  the  judgment,  that  should  not  excuse  the 
court  for  a  failure  to  perform  its  duty  by  adjudging  to  an 
individual  the  rights  which  the  law  of  the  land  vouchsafed 
to  him.  By  some  courts  it  is  urged  that  the  only  relief  that 
can  be  obtained  is  by  impeachment  or  an  appeal  to  the 
electors.  These  courses  may  result  in  the  removal  of  the 
Governor  from  office,  or  in  supplanting  him  by  another, 
but  it  absolutely  gives  no  relief  to  the  individual  whose 
rights  have  been  invaded  or  denied.  He  can  only  appeal 
to  the  judiciary  for  th^e  protection  of  his  individual  rights. 
The  public  may  have  recourse  to  other  remedies.  On  the 
general  question  of  the  rights  of  the  judiciary  to  compel 
executive  offiears  by  writ  of  mandamus  to  perform  minis- 
terial duties,  we  quote  with  approval  from  the  dissenting 
opinion  of  Chief  Justice  Agnew  in  Hartranffs  Appeal,  85 
Pa.,  433,  27  Am.  Rep.,  667.  He  said:  "It  is  said  the  Gov- 
ernor is  the  representative  of  the  people,  and  therefore  not 
responsible.    This  is  true  of  executive  duties,  for  therein 
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the  Constitutia-n,  the  adopted  will  of  the  people,  is  his  war- 
rant of  author!^;  but  it  is  untrue  of  judicial  powters,  for 
therein  the  judiciary  represents  the  people  by  the  same  war- 
rant of  authority;  and,  if  he  violate  the  law,  which  it  is 
the  province  of  the  judiciary  to  enforce  by  their  authority, 
he  is  liable  to  the  law.  In  a  government  of  law  instituted 
by  a  free  people  for  their  own  benefit,  there  is  no  royal 
prarogative  to  do  anything  wrong,  and  therefore  there  can 
be  no  representation  of  their  dignity,  such  as  can  strike 
down  their  law,  and  prevent  its  administration  by  its  ap- 
propriate functionary."  The  court  is  of  the  opinion  that 
the  act  of  issuing  the  commission  which  is  enjoined  by  the 
law  is  purely  ministerial,  and  th^e  writ  of  mandamus  will 
lie  to  compel  the  Governor  to  perform  it. 

This  opinion  is  not  predicated  upon  the  idea  that  the 
Governor  does  not  desire  to  comply  with  the  statute,  but 
to  announce  tba  rule  which  the  judiciary  will  follow.  The 
Governor  only  desires  to  be  advised  as  to  the  proper  inter- 
pretation of  the  statute,  and,  when  interpreted,  will  cheer- 
fully discharge  his  duty  under  it. 

The  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 

Judges  O'Bear  and  Barker  dissent  from  so  much  as 
awards  a  mandamus. 

The  court  delivered  the  following  response  to  the  ap- 
pellee's petition  for  rehearing: 

From  the  conclusion  of  the  court  in  Daugherty  v.  Ar- 
nold, 110  Ky.,  1,  22  R.,  1504,  the  Governor  has  authority  to 
fill  vacancies  in  the  ofQce  of  justice  of  the  peace  by  appoint- 
ment. 
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Case  4— Action  bt  H.  B.  Huelefexo  Aoaiitst  I^  Dl  McInebnet, 
Shebbiff  of  Kenton  Countt*  to  Enjoin  the  Collsction  or 
Cebtain  Taxes. — June  11. 

116     28) 

^^  ^^  Mclnemey,  Sheriff,  v.  Huelefeld. 

appeal  fbom  kenton  cibcuit  coubt. 

Judgment  fob  Plaintiff  and  Defendant  Appeals. — ^Revebsed. 

Counties — ^Division  into  Justices'  Distbicts — Unfaib  Apfobtion« 
MENT — Effect— 'Taxation — ^Enjoining  Levy — ^Necessity  fob 
Levy — Pubposes  of  Levy — Obdeb  Reciting  Same— Govebnment 

PUBPOSES — SePABAIION    OF    CiTY    FBUM    Ck>UNTT— ACTS    OF   LE0I»- 

LATUBE — ^Repeal. 

1.  The  fact  that  the  commissioners  appointed  to  divide  a  county 

into  justices*  districts  only  alloted  to  a  city  in  the  county  two 
magistrates,  while  five  were  allotted  to  the  county  outside  of 
(the  city,  iiotwlths>taiQdlng  that  the  cd/ty  greatly  exceeded  the  rest 
of  the  county  in  both  wealth  and  population*  was  not  groizod 
for  enjodnimg,  at  tine  suit  of  a  private  citizen  resident  in  the  city, 
a  tax,  levied  by  the  fiscal  couTt  of  the  county,  which  is  composed 
of  the  coun(ty  judge  and  magistrates,  where  no  exceptixm  was 
taken  to  the  confirmation  of  the  report  of  the  commissioners, 
nor  any  attempt  made  to  procure  a  reappoitiionment  four  years 
later,  as  authorized  by  Kentucky  Statute,  1899,  section  1082. 

2.  So  long  as  municipal  governments  make  levies  of  taxes  (withhi 
the  limits  prescribed  by  the  Constitution,  courts  of  equity  will  not 
inauire  into  the  neoesslity  of  the  levy  at  the  suit  of  an  individual 
taxpayer. 

8l  Tbe  resolution  of  the  fiscal  court  of  a  county  le^ing  a  tax  of 
^8  centB  on  the  |100,  which  recirted  that  .it  nvas  appoptioned  as 
follows:  "Three  centis  for  the  (purpose  of  creating  a  sinking 
fund  with  which  to  purchase  a  poor,  farm  and  ereot  suitable 
buildings  thereon,  ten  cents  for  the  maintenance  and  repair  of  the  . 
public  roads  and  bridges  of  the  county,  and  twemty-flve  cents 
to  defray  the  general  county  expenses" — specified  the  puriwaes 
of  the  levy  with  eufilcient  ddsticotness. 

4.  There  Is  oothing  in  the  various  special  acts  relating  to  the  city 
of  Covington  to  Indicate  an  intention  to  separate  the  city  firom 
the  county  of  Kenton  for  governmental  purposes. 

5.  The  various  special  acts  relating  to  the  city  of  €k>vington  were 
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repealed  by  the  general  act  of  October,  1892,  which  was  passed 
in  conformity  with  the  mandate  of  the  Constitutlooi  requiring 
uniformity  and  prohibiting  special  legislation. 

IBANK  M.  TRACY  and  HERBERT  JACKSON,  fob  appellant. 

(No  brief  for  appellant.) 

V.  &  PRYOR.  FRANK  M.  TRACY  and  HERBERT  JACKSON,  foh 


Thc«  amount  involved  In  this  case  is  but  trifling  compared  with 
the  coiLseQuences  that  must  ueoessarily  follow  In  the  event  the 
injunction  in  this  case  is  dissoived,  or  the  property  wiithin  the 
oicy  of  Ccyvinglon  and  its  owners  made  liable  to  support  and 
maintain,  in  effect,  both  the  municipaldty  of  Covingtoin  and  the 
county  of  Kenton. 

The  taxable  property  outeide  of  the  city  of  Covington  is  valued 
at  niine  millions  of  dollars,  the  property  within  the  city  limits 
-at  twenty^two  millions.  So,  with  the  imposition  of  a  tax  of 
tnirty-eight  cents  on  the  $100,  the  burden  on  the  taxpayers  of 
<X>vlngton  would  be  $77,600,  and  ion  the  taxpayers  of  the  county, 
^4^200.  Teoi  centa  of  this  tax  is  for  roads  and  bridges  and  three 
-cents  for  building  an  iniirmaiy,  and  'when  the  taxpayer  i'S  oalled 
<m  to  pay  his  portion  of  the  cxpenkje  of  the  city  government  In 
addition  to  the  taxea  tor  the  county,  his  income,  unless  he  Is 
e  man  of  great  wealth,  is  swept  from  him  by  the  taxgatherer  tor 
ttke  8upiK)rt  of  these  two  governments. 

It  may  be  regarded  qb  a  fact  conceded — and  if  no^  the  history 
<n  the  two  governments  shows  it — ^that  from  the  time  the  muni- 
^paiity  of  Covington  was  created  up  to  the  time  of  ithe  decision 
irtrndered  by  this  court  in  the  case  of  Richardson  v.  Boske  in  the 
yesLT  1891,  the  two  governments  were  kept  distinct  amd  separate 
-mB  rar  aa  could  be,  each  one  paying  its  own  expenses  and  mo 
eiamor  made  by  the  one  aide  or  the  other  that  the  taxation  was 
•eitner  unjust  or  oppressive.  In  the  year  1836,  an  amendment  to 
the  original  charter  of  the  city  of  Covington  was  passed,  provid- 
ing tnat  after  the  first  day  of  November,  1836,  the  citizens  of 
Ccvinston  should  be  exempt  from  the  assessment  of  th€'  county 
levy  and  ail  charges  for  roads  and  other  purposes.  The  magis- 
trates in  the  city  of  Covington  were  not  allowed  to  preside  In  the 
-court  of  claims,  and  act  after  act  was  passed  exeonpting  the  city 
XK>pulation  from  the  payment  lof  any  part  of  the  burden  necessary 
to  run  the  ooonty  government.  In  March,  1886,  it  was  provided 
that  "all  expenses  and  costs  of  every  character  and  kind  grow- 
ing out  of  county  or  municipal  government,  which  are  or  have 
^»een  payable  oat  of  the  county  le\7,  which  origimate  in  the  city 
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of  Covi&gton  in  the  county  of  Ken-ton  shall  be  paid  by  ithe  city 
of  Covington,  and  all  expanses  of  every  character  and  kind  wldcdi. 
orlglna/te  in  the  county  of  Kemcon^  oulsdde  of  ithe  cdfty  oif  Onr* 
ington,  shall  noc  be  paid  by  the  dty  of  Covlngiton;  FrovideS^ 
That  the  allowance  to  county  officers  tor  aervlcea  rentdeied  as 
8uch  for  the  county  of  Kenton,  that  the  city  of  Conrtngtoo.  sball 
only  pay  i/ts  proportionate  part  of  the  allowamce." 

This  enactment  was  evidently  passed  by  the  consent  of  botli. 
the  city  and  the  couiUy,  and  for  the  purpose  of  having  a  com- 
plete and  perfect  coDjUact  in  the  form  of  this  eoactmcoat  settliBS 
the  rights  Jif  thei>e  parties;  and  in  order  to  carry;  suich  ooQtraolB- 
Into  ieiZect»  when  the  present  Condtitution  was  adopted  oecUoa 
144  provided,  for  the  election  of  three  commisaiomerSk  "who  should 
act  as  a  substitute  for  what  Is  now  termed  ithe  fiscal  court,  pm- 
riding  that  where,  for  governmental  purposes,  a  city  is  by  lavr 
separated  from  the  remaindier  of  the  county  snioh  cocnmiseionefs 
may  be  elected  from  the  part  of  the  county  outside  of  (the  dly. 
The  taxpayers  ol  the  couaty,  recognizing  the  equitable  adjost- 
ment  of  this  matter,  elected  commissioners  that  it  might,  Hb.  good 
ifaith,  carry  out  this  agieement. 

The  case  of  Richardson  v.  Boske,  reported  in  23  R.,  page  1212» 
111  Ky.,  893,  the  opinion  delivered  by  the  present  chief  Justice; 
6ei€ims  to  have  been  misconceived,  in  its  effect  at  least,  by  one 
of  the  parties  connected  with  this  controversy,  and  is  now  reliecl 
on  as  conclusive  of  this  case.  The  chief  Justice  had  before  him 
the  various  acts  of  the  Legislature  on  the  subject,  and  evidently 
gave  to  the  questions  presented  very  careful  consideralicin,  aiid» 
we  maintain,  Ln  no  wise  held  that  the  legislative  conitract,  by 
which  the  rights  of  the  two  sovernmeDts  wefre  fully  .fettled,  bad 
been  repealed,  but  on  the  comitrary  waj9  cai^eful  to  say  thai  it 
was  not  necessary  for  the  court  to  pass  on  thait  question.  It  is 
now  an  open  one,  and  whether  the  fiscal  court  is  compulsed  of  tlko- 
magistrates  or  (the  thi^  commidsiouers  is  immaterial,  the  statu- 
tory contract  mu&L  be  observed.  We  perceive  no  reason,  and 
nene  has  been  assigned,  why  the  Legislature  at  the  time  tbe&s 
acta  were  passed  had  not  the  right  to  make  proivlsiKnis  by  which, 
the  expenses  incurred  by  th€ise  two  governments  should  be  f^rly 
adjusted  and  upon  terms  that  would  not  opprees  the  one  or  iho- 
other. 

It  is  apparent  from  the  record  before  us  as  to  the  manner  in 
whioh  thesie  taxes  are  imposed,  that  the  city  is  at  the  mercy 
of  the  counity  magistrates;  and  with  the  city  liable  for  any  and 
all  appropriations  made  by  these  mt^atrates,  it  is  manlfeet 
that  the  burdem  not  only  will,  but  has  already,  become  onerous 
to  the  taxpayer,  and  such  as  he  can  not  discharge.  In  fact  tlicae 
taxes  in  controversy,  or  the  gresater  portison  of  them,  have  beea. 
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levied  for  bo  parlicular  purpose,  or  U  for  any  specific  purpose 
11  luuj  been  confmed,  and  is  now  to  the  recolleotion  of  the  fiscal 
court  that  seems  to  have  imposed  the  taxation.  Why  and  for 
whal  purpose  the  taxes  were  le/ied  does  not  appear,  either  by 
any  written,  report  or  as  a  matter  of  record.  All  the  magis- 
trates know  on  the  subject  is  that  the  taxes  were  levied  for 
county  purposes. 

Section  1079  of  the  K-entucky  Statutes  prosvideB:  "The  county 
Judge  of  each  county  shall,  in  open  court,  on  the  first  Movitlay  in 
August*  1892,  appoint  tlxree  compeCem  citizens  of  the  county, 
over  twenty-one  years  of  age,  and  residing  in  dlffesnent  portions 
of  the  county  and  in  diffei'ent  districts,  as  commtissionens  to  di- 
vide the  county  into  not  lesa  thaa  three  nor  more  than  eight 
Justices'  districts,  as  nearly  equal  iji  teriHtory  and  population 
a3  may  be." 

In  following  out  this  statute  and  attempting  to  comply  with 
its  provisions,  a  glaring  error  hasi  been  committed  by  these  com- 
onissionera  in  Ihiis  county,  evidently  upon  the  idea  that  they  be- 
lieved that  the  separation  of  the  twio  governments  still  conitinued, 
and  it  was  immaterial  as  to  how  the  division  was  made,  by 
^ving  to  the  couuty  live  magisterial  dlatriots  land  to  the  cfty 
only  two.  The  population  of  the  cUty  from  which  'the  two  justices 
came  was  three  or  four  times  that  of  the  oouxity,  to  which  five 
had  been  assigned,  and  where  business  of  a  civil'  and  i;>eiial 
nature  was  more  likely  to  occur  than  in  the  county  districts. 
So,  as  between  the  city  and  county,  this  heavy  (taxation  is  im- 
posed by  the  minority  on  the  majority;  and  while  that  report 
of  division  was  confirmed  it  shows  the  necessity  in  such  a  stelf^ 
of  case  of  spread! i;g  upon  the  records  of  the  county  court  some 
evidence  of  the  purposos  for  which  these  levies  were  made.  In 
this  case  the  purpose  was  not  set  forth  by  any  written  srt.ateinenit 
filed  or  made  part  of  the  county  record,  and  the  taxpayer  is  at 
a  Joss  to  know  how  this  money  raised  by  the  Idvy  has  been  ex- 
pended. The  evidence  s^hows  there  was  an  Increase  in  (the  levy 
of  exceeding  twenty  per  rtnt.  over  former  years,  and  yet  the 
citizen  was  denied  the  right  of  ascertaining  why  this  heavy  bur- 
den was  placed  upon  him  by  this  panticular  lefvy.  Sixty  tboua- 
and  dollars  necessary  one  year  to  pay  the  expenses  of  (the  !tvo 
^vernments,  and  one  hundred  €knd  fifteen  thousausd  the  next 
year,  and  yet  the  lecords  of  the  county  court,  as  well  as  every 
other  court,  arc  silent  as  to  the  expenditure  and  the  objecfts  of 
the  extraordinary  levy! 

It  results^  therefore,  as  it  seems  to  us,  that  the  levy,  certainly 
beyond  the  ten  cents  and  the  three  cents,  was  absolutely  void. 

We  can  not  well  see  why  a  legislative  contract  to  whldh  both 
parties  assented  is  not  as  binding  as  any  otber.    The  rights  of 
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these  parti€6  had  lo  be  settled,  and  the  Legislature  was  the  tmly 
resort  for  the  making  K>f  such  a  ooivtract  as  would  hiod  tlia 
parties,  and  if  these  various  legislative  provisions  are  disregarded 
AvA  the  coatentioa  of  appeilauit  prevallB^,  there  La  no  eod  to  tbe 
taxation  for  thosie  living  within  the  city. 

The  imposition  of  taxes  in  ail  municipal  gcjvemmeiUs  wUbln. 
the  State  of  Kentucky  constitutes  the  chief  cause  of  complaiBt. 
with  the  citizens  of  the  State  who  have  propeity  wdthin  the  YOr 
rious  municipalities.  The  expenses,  as  the  court  well  knows,  aie 
enormous:,  and  the  municipal  government  Is  required  to  pay  «U1 
of  its  officers  to  provide  for  its  paupers,  its  public  schools,  wIUl 
the  salaries  of  its  toachers  and  suiierintendent,  and  no  mode  of 
making  payment  but  by  the  hand  of  the  tax  galtheirer.  The  tax 
/to  maintain  pest  houses  and  poor  houses,  and  rto  provide  build- 
ings for  the  court  and  clerk'si  ofGces,  and  also  the  Jail,  is  as- 
much  for  the  benefit  of  the  couuity  as  the  city;  we  allude  now  to 
counjties  where  ciUes  are  embraced  within  their  boundaries^ 

The  city  of  Covington  iQ  one  of  the  county  seaits  of  the  coun^ 
of  Kenton,  kept  up  alone  by  the  taxpayers  of  CovingU>n,  and 
when  you  tax  him  to  pajr  four-fifths  ci  the  expenses  of  the  coniztjr 
in  addition  to  municipal  taxation,  he  has  the  right  to  complain 
of  this  great  burden,  and  a  court  of  equity  should  interpose  to- 
see  that  Justioe  is  meted  out  to  both  of  these  litigants,  and  ita 
this  end  it  would  be  just  and  proper  to  require  each  government 
to  live  up  to  its  legislative  agreement.  These  aots'ihave  not 
been  repealed.  There  has  been  no  express  legislation  on  the  sub- 
ject, and  they  have  lived  together  so  long  in)  peace  and  harmony 
they  should  not  be  disturbed.  The  mere  incldenitai  benefits  that 
iiiay  be  derived  by  tht-  oue«  from  the  other  ought  not  to  be  taken 
Into  account;  but  where  tlie  county  attorney,  or  county  Judges 
or  other  officer  is  elected  by  the  whole  people,  both  city  and 
county,  his  salary  should  be  paid  in  common;  and  in  every  other 
instance  where  direct  benefits  accrue  and  the  voioe  of  the  tax- 
payer in  both  governments  Is  Leard,  or  caia  be  heard,  tor  or 
against. 

Opixiox  of  the  coi'rt  by  chief  JUSTICE  BURNAM— REv-EBSiwaL 

This  action  was  Instituted  by  the  appellee,  H.  B.  Huele- 
feld, a  citizen  and  taxpayer  of  the  city  of  Covington, 
against  the  appellant,  M.  D.  Mclnerney,  sheriff  of  Kentora 
county,  to  enjoin  the  collection  of  a  tax  of  thirty-eight  cents 
on  each  |100  of  property  in  the  county,  which  was  levied 
by  the  fiscal  court  of  Kenton  county,  composed  of  the  conn- 
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ty  judge  and  seyen  magistrates,  five  of  whom  reside  outside 
of  the  city  of  Covington,  and  two  within  the  city  limits, 
at  the  regular  meeting  of  the  fiscal  court  for  that  purpose 
in  April,  1902,  upon  three  grounds: 

First,  because  the  commissioners  appointed  pursuant  to 
section  1079  of  the  Kentucky  Statutes  of  1899,  to  divide 
the  county  into  justices'  districts,  only  allotted  to  the  city 
two  magistrates,  while  five  were  allotted  to  the  county 
outside  of  the  city,  notwithstanding  the  fact  that  the  city 
greatly  exceeded  the  rest  of  the  county  both  in  wealth  and 
population.  It  appears  from  the  record  that  in  1892  the 
county  judge  of  Kenton  county  appointed  three  commis- 
sioners to  divide  the  county  into  magisterial  districts,  and 
that  they  performed  this  duty  in  strict  conformity  with 
the  provisidns  of  sectiog'  1080  of  the  Kentucky  Statutes  of 
1899,  and  that  no  exceptions  were  made  to  the  division  as 
made  by  them,  and  their  report  was  regularly  confirmed 
by  the  judgment  of  the  Kenton  county  court  at  its  Janu- 
ary term,  1893,  and  so  far  as  this  record  shows  this  ap- 
portionment has  never  been  •chilled  in  question  in  any  way. 
If,  as  contended,  this  apportionment  of  the  county  into 
magisterial  districts  was  unjust  to  the  city  of  Covington, 
they  could  have  filed  exceptions  to  the  confirmation  of  the 
report,  and,  in  addition  to  this  remedy,  section  1082  of  the 
statutes  provides  that  the  county  may  be  reapportioned 
into  justices'  districts  at  any  term  of  the  court  in  the  same 
way  four  years  after  the  first  apportionment.  As  the  city 
of  Covington  has  not  complained  of  this  apportionment  in 
the  manner  pointed  out  by  the  statute,  a  court  of  equity 
can  not  regard  it  as  a  sound  contention  at  the  suit  of  an 
individual  citizen  to  enjoin  the  collection  of  the  tax  as- 
sessed against  him. 

The  next  ground  complained  of  is  that  the  levy  made  by 
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the  fiscal  coart  is  in  excess  of  the  reqairement  of  the  coan- 
ty,  and  was  not  itemized  in  the  manner  required  by  law. 
Section  1839  of  the  statutes,  which  was  passed  in  conform- 
ity with  the  requirements  of  section  157  of  the  Constitu- 
tion, provides:  "The  fiscal  courts  shall  have  jurisdiction 
to  levy  each  year  for  county  purposes  an  ad  valorem  tax 
on  all  property  subject  to  taxation  within  the  county, 
whether  belonging  to  natural  persons  or  corporations,  com- 
panies or  associations,  not  to  exceed  fifty  cents  on  each 
?100.00  in  value  thereof  as  assessed  for  State  purposes." 
The  tax  complained  of  in  this  action  is  only  for  38  cents  on 
each  flOO  in  value  of  taxable  property  in  the  county,  and 
is  therefore  clearly  within  the  limit.  The  law  is  well  set- 
tled that,  so  long  as  municipal  governments  make  levies  of 
taxes  within  the  limits  proscribed  by  the  Constitution, 
courts  of  equity  will  not  undertake  to  inquire  into  the 
necessity  of  the  levy  at  the  hands  of  an  individual  taxpayer. 
See  Mayfield  Woolen  Mills,  etc.  v.  City  of  Ma^-field,  111  Ky., 
172,  22  R.,  1676,  61  S.  W.,  43,  where  the  question  was  re- 
cently and  thoroughly  considered  by  this  court,  and  the 
conclusion  there  reached  is  supported  by  the  overwhelming 
weight  of  authority  on  the  question.  See  High  on  Injunc- 
tions f3d'Ed.),  section  544;  Cooley  on  Taxation  (2d  Ed.), 
p.  372.  Nor  does  the  record  sustain  this  contention  of  ap- 
pellee as  to  the  alleged  excessive  levy.  And  it  does  not 
bear  out  appellee's  contention  that  the  fiscal  court  did  not 
specify  with  siiflficient  distinctness  the  purpose  for  which 
the  levy  was  made.  The  resolution  of  the  fiscal  court  on 
thid  point  recites  that  38  cents  was  apportioned  as  fol- 
lows: 3  cents  for  the  purpose  of  creating  a  sinking  fund 
with  which  to  purchase  a  poor  farm  and  erect  suitable 
buildings  thereon,  10  cents  for  the  maintenance  and  repair 
of  the  public  roads  and  bridges  of  the  county,  and  25  cents 
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to  defray  the  general  eoanty  expenses.  The  language  of 
the  resolntion  is  in  substantial  compliance  with  the  pro- 
mions  of  the  State  revenue  act,  which  provides  that  an 
annual  tax  of  50  cents  on  each  f  100  of  value  on  all  property 
sliall  be  levied  for  the  following  purposes:  "Twenty-two 
and  one-half  cents  for  the  ordinary  expenses  of  the  gov- 
ernment; twenty-two  cents  for  the  schools;  five  cents  for 
the  sinking  fund,  and  one-half  of  one  cent  for  the  A.  and 
M.  College."  In  our  opinion,  the  levy  was  sufficiently  defi- 
nite. 

The  third  and  most  important  ground  upon  which  appel- 
lee assails  the  levy  is  that  the  city  of  Covington  is  by  law 
separated  from  the  balance  of  the  county  of  Kenton  for 
gOTernmental  purposes,  and  that  in  consequence  thereof 
the  fiscal  court  of  the  county  had  no  legal  power  or  author- 
ity to  levy  a  tax  for  county  purposes  upon  the  property  of 
citizens  living  within  the  city  of  Covington;  and  incidentally 
to  this  contention  it  is  insisted  by  appellee  that  the  decision 
rendered  by  this  court  in  the  case  of  Richardson  v.  Boske, 
Sheriff,  etc.,  Ill  Ky.,  893,  23  R„  1209,  G4  S.  W.,  919,  should 
be  overruled.  In  that  case  Richardson,  a  citizen  of  Kenton 
county,  residing  outside  of  the  corporate  limits  of  the  city 
of  Covington,  sought  to  enjoin  Boske,  the  then  sheriff,  from 
collecting  a  tax  which  the  magistrates  of  the  county  resid*- 
ing  outside  of  Covington,  assuming  to  be  the  fiscal  court 
of  the  county,  had  levied  on  property  located  in  the  county 
outside  of  the  city  of  Covington  for  the  year  1899,  for  coun- 
ty purposes,  on  the. ground  that  the  magistrates  residing 
in  the  city  of  Covington  did  not  act  as  members  of  the 
fbcal  court,  which  made  the  levy,  and  that  the  tax  was 
therefore  levied  by  an  illegally  constituted  fiscal  court.  The 
sheriif  resisted  the  granting  of  the  injunction  upon  the 
ground  that  the  city  of  Covington  was  separated  from  the 
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residue  of  the  county  for  goTernmental  purposes,  and  was 
therefore  not  liable  for  any  part  of  the  tax  sought  to  be- 
enjoined,  and  that  the  magistrates  residing  within  the  city 
limits  did  not  constitute  any  part  of  the  fiscal  court,  and  to 
support  this  contention  relied  upon  certain  special  acts  of 
the  General  Assembly  running  through  a  series  of  years, 
which  exempted  the  citizens  of  Covington  from  any  charge 
for  maintaining  the  public  roads  of  the  county  outside  the 
city,  and  for  other  expenses  for  the  maintenance  and  im- 
provement of  the  county  outside  of  the  city,  and  are  the 
identical  acts  relied  on  to  support  the  contention  of  appel- 
lee in  this  proceeding.  In  that  case  it  was  not  necessary 
for  the  court  to  decide  w^hether  the  separation  of  the  city 
of  Covington  from  the  residue  of  the  county  for  govern- 
mental purpose  actually  existed  by  virtue  of  these  acts  or 
not,  but  the  court  did  decide  that  in  so  far  as  they  were 
inconsistent  with  or  repugnant  to  the  act  of  October,  1892, 
which  is  embraced  in  sections  1833  to  1851,  inclusive,  of 
the  statutes,  which  define  and  prescribe  the  duties  of  fiscal 
courts,  they  were  repealed  by  the  concluding  section  of  that 
act,  and  that  the  fiscal  court  consisted  of  the  county  judge 
and  seven  magistrates,  and  that  as  such  they  had  the  juris- 
diction to  approi)riate  county  funds  for  all  the  purposes 
defined  in  section  1840  of  the  Kentucky  Statutes  of  1899, 
and  to  levy  a  sufficient  tax,  within  the  statutory  limit,  upon 
all  the  property  within  the  entire  county,  whether  located 
inside  or  outside  of  the  city  of  Covington,  for  this  purpose. 
The  decision  in  the  case  of  Richardson  v,.Boske,  Sheriff,  has 
been  referred  to  and  approved  by  this  court  in  quite  a  num- 
ber of  cases  which  have  since  been  decided.  See  Campbell 
County  V.  Newport  &  Cincinnati  Bridge  Co.,  22  R,,  2056, 
GO  S.  W.,  526;  City  of  Covington  v.  Highlands  District,  113 
Ky.,  — ,  24  R.,  433,  68  S.  W.,  669;  Commonwealth  v.  Porter, 
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113  Kv.,  575,  24  R.,  364,  68  S,  W.,  621,  and  Johnson  v.  Boske, 
23  R.,  1845,  66  S.  W.,  400.  And  that  case  followed  the  nile 
which  had  been  previously  announced  in  Campbell  County  v. 
Commissioners,  etc.,  19  R.,  860,  42  S.  W.,  Ill,  and  Joyes  v. 
Jeflferson  Fiscal  Court,  106  Ky.,  615,  21  R.,  109,  51  S.  W.,  435. 
And  we  still  adhere  to  the  law  as  therein  announced.  In  addi- 
tion we  will  say  that  there  is  nothing  in  these  various  speiial 
acts  which  sustain  the  contention  that  the  (leneral  Assembly 
intended  thereby  to  separate  the  city  of  Covington  from  the 
county  of  Kenton  for  governmental  purposes.  They  are  in  no 
sense  contracts  between  the  city  and  State.  The  General  As- 
sembly always  had  the  power  to  repeal  them  when  they 
saw  fit,  and  did  so  by  the  general  act  of  October,  1892,  which 
was  passed  in  conformity  with  the  mandate  of  the  Consti- 
tution requiring  uniformity  and  prohibiting  special  legis- 
lation. The  city  of  Covington  maintains  its  separate  munic- 
ipal government  like  every  other  city  in  the  Commonwealth, 
and  in  addition  thereto  permits  the  use  of  its  city  court- 
house by  the  circuit  court  while  it  is  holding  its  session 
within  the  city.  But  there  is  nothing  to  support  the  con- 
tention of  a  separation  between  the  city  and  county  for 
governmental  purposes.  On  the  contrary,  the  county  gov- 
ernment is  administered  by  county  officers^  who  are  elected 
by  the  entire  county,  and  whose  jurisdiction  extends  over 
the  entire  county,  including  the  city  of  Covington. 

The  General  Assembly  has  plenary  powder  to  create  coun- 
ties, and  it  can  not  be  doubted  that,  if  they  had  intended 
to  establish  a  separate  county  government  in  the  city  of 
Covington,  they  would  have  done  so  in  a  clear,  explicit  and 
unequivocal  act  passed  for  that  purpose.  In  our  opinion, 
the  contention  rests  upon  no  substantial  basis  and  can  not 
be  maintained. 
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For  reasons  indicated,  the  judgment  is  reversed  and  cause 
remanded,  with  instructions  to  dissolve  the  injunction  grant- 
ed by  the  circuit  judge,  and  for  an  order  dismissing  plain- 
tiflf's  petition,  with  costs,  and  for  such  other  proceedings 
as  may  be  necessary  to  carry  out  the  views  indicated  in 
this  opinion. 

Petition  for  rehearing  by  appellee  overruled. 


™  ^    Case  5— Action  by  Wabben    Deposit  Bane  against  Lutheb  R.  • 

POBTEB    AND    THE    FU)ELITY    &    DePOSIF    Co.,   OF    MaBYLAND,    ON    A 

Bond  Given  by  Said  Defendants  as  Principal  and  Subety. — 
June  12. 

Warren  Deposit  Bank  v.  Fidelity  &  Deposit 
Company  of  Maiyland. 

appeal  fbom  wabben  cibcuit  coubt. 

Judgment  for  Defendant  and  Plaintiff  Appeals. — ^Affibmed. 

Guaranty — Fideutt  Bond — Application — False  IRbpbesentationb — 
R-\tification — Appeal — Pebemptoby   Instbuction. — When    Sus- 

TAIN  ED. 

Held:  1.  The  trial  court's  action  In  granting  a  peremptory  IniStructlon 
win  be  Bitstalned  if  such  iDstruction  should  have  been  given 
for  any  reason  apparent  from  the  record. 

2.  Where  a  bank  seeks  to  avail  itself  of  the  becieflt  of  the  actions 
of  Jta  president  in  securing  the  executlxm  of  a  bond  guarantying 
the  fidelity  of  its  cashier,  it  must  accept  such  actionid  subject 
/to  the  president's  representations  inducing  the  executioin  of  the 
contract  by  the  surety. 

3.  A  bank.  In  accepting  its  president's  adtion  in  ipfrtMurlDg  a  bond 

g^iarantying  the  fidelity  of  its  cashier,  must  be  held  to  have  aa- 
sented  to  the  coDiditlons  of  the  bond  pnovlding  that  the  repre- 
sentations made  by  the  president  relative  to  the  duties  and  ac- 
counts of  the  cajshier  should  constitute  an  essential  part  amd  form 
the  basis  of  the  contract. 
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4.  Kentucky  Statutes,  189{^,  section  639«  providing  that  all  state- 
ments or  descriptions  in  an  application  for  insurance  shall  be 
deemed  repreeentatioDiS^  and  not  warranties,  and  shall  not  pre- 
event  a  recovery  on  the  policy  unless  fraudulent  or  material, 
does  not  alter  the  Titiatting  effect  of  a  materially  false  represen- 
tation. 

6.  Where  representations  in  an  application  for  an  employe's  fidelity 
bond  are  material  and  false,  the  bond  was  invalid,  and  whether 
they  were  fraudulent  or  not  was  immaterial. 


C.  U.  MoBUROY  AND  LiEWIS  McQXJOWN,  fob  appft.t.ants. 

POINTS  AND  AUTHORITIBS. 

1.  l^he  principles  applicable  to  private  suretyship  top  frieod- 
ship  or  accommodation  do  not  apply  to  the  contract  of  guaranty 
suretyship.  Sup.  (Council  Cath.  K.  of  A.  v.  Fidelity  &  C.  Co., 
63  Fed.  58;  Guaranty  Co.  v.  M.  S'.  Bank  &  Trust  Co.,  80  Fed,  773. 

2.  The  contract  of  guaranty  suretyship  is  an.  Insurance  con- 
tract and  the  rules  for  ithe  construction  of  insurance  policies  ap- 
ply. Tebbetts  v.  Mer.  Credit  Guaranty  Co.,  73  Fed.  97;  Pexyple  v. 
Hose,  51  N.  E.  24'3;  Front's  Guaranty  Insurance,  pp.  15,  68. 

3.  These  contracts  must  be  construed  most  strongly  against 
the  company.  Pauley  v.  Am.  Surety  Co.,  170  U.  S.  133;  Guaranty 
Company  v.  M.  Say.  &  Trust  Co.,  80  Fed.,  766;  Lombard  Inv.  Co. 
V.  Am.  Surety  Co.,  65  Fed.  476. 

4.  Making  a  statement  as  to  the  conduct  and  fidelity  of  an 
employe  of  a  bank  to  enable  him  to  obtain  a  bond  is  not  witGln 
the  powers  of  a  bank  president.  Wheat  v.  Bank,  9  Ky.  Rep.,  738; 
Am.  Surety  Co.  v.  Pauley.  170  U.  S.  156. 

5.  Where  a  guaranty  insurance  contract  omitia  tio  provide 
a  forfeiture  for  failure  to  give  notic.e  of  default  the  oourt  will 
not  imply  the  forfeiture.  Kenton  Insurance  KUompany  v.  Downs, 
90  Ky.,  236;  Am.  Cen.  Insurance  Co.  v.  Heaverin,  18  Ky.  Rep.. 
190;  Carpenter  v.  German  Ani.  Ins.  Co.,  52  Hun.  249;  Peninsular 
Land  Co.  v.  Franklin  Ins.  Co.,  35  W.  Va.,  667;  Sun  Mut.  Ins.  €o. 
T.  Mattingly,  77  Texas,  162;  Cov.  Ins.  Asso.  v.  Evans,  102  Penn. 
St.  281;  McGauaon  v.  Mich.  M.  M.  Fire  Ins.  Co.,  54  L.  R.  A.,  739. 

6.  When  it  is  doubtful  whether  a  proviisiion  of  the  policy 
<wa8  intended  as  a  condition  precedent  to  recovery  the  court  win 
lean  against  such  a  oonstruction.  First  National  Bank  v.  Hart- 
ford Fire  Ins.  Co.,  95  U.  S .  673. 

7.  A  ''provision"  in  a  contract  is  not  necessarily  a  condition. 
It  is  merely  a  stipulation.    23  A.  &  E.  Ency.  L..  p.  290  (2d  Ed.). 
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FAIRLBIGH,  STRAUS  &  FAIRLEIGH,  fob  appeixee. 
ST.  JOHN  BOYLE  and  8IMS  &  GRIDER.  of  counsel. 

STATEMENT. 

.•I\hi9  acatJon  was  brought  in  the  Warren  Circuit  Court  by  the 
Warren  Deposit  Bank  (hereinafter,  for  brevity,  called  the 
B?.nk)  against  Luther  R.  Porter  and  the  Fidelity  &  Deposit 
(Company  of  Maryland  (hereinafter,  for  brevity,  called  the  Surety 
Company),  upon  a  bond  given  to  tha  bank  by  Luther  R.  Porter 
as  principal,  and  the  surety  c?ompany  as  bis 'surety,  conditioned 
that  the  turety  company  should,  within  three  months  after  the 
receipt  of  satisfactory  proof,  reimburse  the  Bank  to  an  amount 
not  exceeding  twenty  thousand  dollars  for  such  pecuniary  Ices 
of  money,  securities  or  other  personal  property  belonging  to  fhe 
bank  aa  the  bank  might  sustain  by  any  fraudulent  act  or  acta 
committed  by  Porter  in  the  performance  of  the  duties  of  caEihier 
of  the  bank  during  the  term  beginning  May  1,  1900,  and 
ending  May  1,  1901.  The  bond  was  dated  May  1,  1900.  Issue 
was  joined  and  upon  the  trial,  on  motion  of  the  surety  company, 
the  court,  at  the  conclusion  of  the  eivldence  flor  the  plaintiff, 
peremptorily  instructed  the  Jury  to  find  for  the  defendant,  the 
surety  coilhpany.  Accordiingly  the  jury  so  found  and  a  Judgment 
was  entered  disn^das-ing  the  petition  as  to  the  surety  company, 
and  from  that  judgment  this  appeal  is  prosecuted. 

The  bank  was  incorporated  In  ISO?  and  organized  for  the 
conduct  of  its  business  in  1868.  Luther  R.  Porter  became  the 
cashier  of  the  bank  in  18SS,  and  contini^d  to  act  as  such  until 
and  for  about  eight  months  after  the  making  of  the  bond  sued 
on.  When  he  first  became  cashier  of  the  bank  he  gave  a  bond 
to  tho  bank  in  the  penal  sum  of  twenty  thousand  dollars,  for  the 
faithful  diisoharge  of  his  duties  as  cashier,  upon  which  certain 
individuals  were  sureties.  This  individual  bond  was  not  limited 
as  to  the  time  it  should  run,  and  continued  during  the  entire 
time  of  Porter*8  cashlership.  Some  time  before  May  1,  1900. 
Porter  was  requested  by  the  bank  to  give  an  additional  bond, 
and  on  that   date  the  bond  sued  on  was  made. 

The  petition  avora  the  fact  that  Porter  *was  cashier  of  the 
bank,  Iho  execution  of  the  bond  and  its  terms,  and  then  avers 
the  breach  of  the  bond  as  foltowa: 

"That  while  the  said  bond  was  •  in  full  force  and  effect,,  and 
within  the  term  beginning  May  1,  1900,  and  ending  May  1,  1901, 
the  plaintiff  suffered  pecuniary  los?.  by  reason  of  the  fact  that 
the  defendant,  Luther  R.  Porter,  fraudulently  and  unlawfully, 
while  acting  as  cashier  aforejaid,  and  in  violation  of  hia  duties 
as  such  cashier,  embezzled,  appropriated  and  used  twenty  thou- 


Digitized  by  VjOOQIC 


Vol.  116]  APRIL  TERM,  1903.  41 

Warren  Deposit  Bank  v.  Fidelity  &  Deposit  Co.,  of  Maryland. 

sand  ($20,000.00)  dollars  of  the  money  of  the  plain tifit,  and 
fraudulently  failed  and  refused*  upon  demand,  to  pay  the  same, 
or  any  part  thereof,  to  plaintifit,  or,  in  whole  or  In  part,  to  re- 
imburse the  plaintiff  for  said  loss,  or  to  any  one  for  its  use 
and  benefit 

The  petition  further  aver^  that  proof  of  loss  wai^  made  to 

the  surety  company  on  February  4,  1901,  anid,  notwithstanding 

-this  fact,  that  the  surety  company  and  Porter  failed  and  re- 

^       fused  to  reimburse  the  bank,  wherefore  it  prays  Judgment  in  fhe 

sum  of  twenity  thousand  dollars. 

It  is  to  be  observed  that  tha  petition  gives  no  detadl  of  the 
alleged  «»nbezzlement«  no  items  or  dates.  The  plaintiff  was  in 
.poasessdon  of  all  ta^e  books  of  acoount;  neveitheleBs  the  averment 
is  broadly,  without  any  sort  of  detail,  that  the  ca^^iier  em- 
bezzled between  May  1,  1900,  and  May  1,  1901,  $20,000  of  the 
fundjs  of  the  bank. 

A  copy  of  the  bond  is  filed  with  the  petition.  Ther  bond  -did 
not  undertake  to  guarantee  the  faithful  perfornMUQoe  of  duty 
on  the  part  of  the  cashier,  but  only  to  reimburse  the  bank  for 
such  Joss  as  nkight  come  to  it  from  fraudulent  ActB  on  his  part. 
The  exact  terms  are^  "Reimburse  the  empk>yer,  to  an  amount 
ttiot  in  excess  of  the  penalty  of  thie  bond,  for  duoh  pecuniary  loss 
as  the  employer  shall  have  sustained  by  any  fraudulent  act  or 
acts  committed  by  the  employee  during  the  oontinuance  of  this 
bond  in  the  performanoe  of  the  duties  o<f  his  said  office  or  posi- 
tion ...  of  money,  secureties  or  other  personal  property 
belonging  to  the  employer,  or  for  which  the  employer  io  re- 
sponsible." 

The  defendant.  Porter,  answered,  simply  travej^sinj;  the  aiver- 
mentfi  that  he  had  embezzled  the  'funds  of  the  bank,  and  that  loss 
had  ^een  sustained  by  'the  bank  because  of  fmudulent  sctSf  on  his 
paart 

The  answer  of  the  surety  company  made  tbe  some  traverse, 
and  in  addition  the  following  afflrmativie  pleas: 

1.  A  general  plea  that  the  bond  sued  on  was  obtained  by  the 
plaintiff  by  fraud  and  covin,  without  statiti^  any  fisuct  isAiowdng 
fraud  in  obtaining  the  bond.     (Second  panagraph.) 

2.  The  third  paragraph  (is  a  i?peclal  pka  of  fraud  in  wfhdch  are 
stated  the  details  of  the  alleged  fraud  in  ob(^ndng  tha  bond,  viz. : 
That  for  more  than  a  year  before  the  making  of  the  band  Porter, 
as  cashier,  had  been  making  loans  and  adAiances  of  tbe  money 
o*  the  bank  to  several  customers  for  the  bank,  among  whom  was 
the  firm  of  Port<»r  Bros.,  and  which  loai\s  asnd  advances  were 
not  made  In  the  regular  course  of  business  upon  nates  or  dis- 
counted bills  appearing  on  the  books  of  the  bank,  but  were  rep- 
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r'^aented  only  by  memoranda  or  other  evidence  of  dndebtedne&s 
whlcli  were  carried  by  Porter,  cashier,  as  caBb,  and  did  not  ap- 
pear on  the  books  of  the  bank.  That  whilst  this  was  being  done 
ithere  never  was  at  any  time  on  han.d  in  the  bank,  or  in  the 
haaids  of  Porter,  cashier,  s^  much  money  a&  was  shown  by  the 
books  to  be  In  the  bank,  or  in  the  hands  of  its  cashier.  That  at 
the  time  the  bond  sued  on  was  applied  for  cmid  at  the  time 
the  bond  was  made  and  delivered,  there  was  a  deficit 
of  actual  cash  in  the  baak  and  in  the  hands*  of  its  cashier  oP 
•mere  than  twenty  thousand  dollars,  which  deficit  was  represented 
by  said  irregular  loans  and  advances.  That  these  facts  the  bank 
knew  at  the  time  the  bond  sued  on  was  applied  for  and  at  the 
time  it  was  made  and  delivered,  but  that  defesLdaoit  did  not  knoiw 
them,  and  had  no  opportunity  of  knowing  them,  and  if  it  had 
known  them  or  any  of  theim  it  would  not  have  made  the  bond 
eued  on, 

3.  The  fourth  paragraph  of  th-e  answer  avers  that  before  making 
the  bond'  the  defendant  required  the  bamk  to  answer  certain 
questions  in  writlnx:  relating  to  the  duties  and  aceounts  of  Ponter, 
cashier.  That  the  banh,  through  and  by  its  president,  C.  G. 
SmaJlhouae,  did  make  and  deliver  to  the  company  written  answers 
to  such  questions.  That  the  bond  sued  on  was  made  upon  the 
faith  of  r^uch  answers  and  that  the  compiany  believed  them  to  be 
true.  That  the  written  paT>er  upon  which  the  questlxMiB  werq 
propounded,  and  aijswers  made,  and  tlie  bond  itself  provided  that 
the  answers  to  the  queBtionis  should  be  conditions  precedent  and 
the  basis  of  the  bond.  That  certain  stated  answers  Which  were 
material  were  untrue,  and  that  therefore  the  bond  is  void. 

4.  The  sixth  paragraph  of  the  answer  pleaded  that  it.  was 
Bgineied  by  the  tcrjos  of  the  bond  sued  on  that  ithei  bank  {fliould 
give  to  the  company  imnaediate  notice  in  wnlting  of  tbe  4lisoov- 
ery  of  any  default  or  loss  under  the  bond.  That  before  Sep- 
tember 3,  1900,  the  bank  discovered  and  knew  th&  facts  upon 
which  the  claim  asserted  In  the  petition:  fs  based.  That  no  notice 
was  given  to  the  company  of  the  discovery  of  any*  default  or 
lOGB  under  tJie  bond,  and  that,  because  of  the  failure  of  the  bank 
to  give  immediiate  and  reasonable  notice  of  the  discovery  of 
the  alleged  default  and  loss,  the  bond  was  avoided. 

Tho  rei>ly  trave^es  the  general  plea  that  th^  bond  was  obtained 
by  fraud  and  covin.  "With  respect  of  the  epeclaj  plea  of  frauds 
the  reply  admits  that,  at  the  time  the  bond  .s^ed  on  was  made, 
that  there  was  a  laxge  d»?flcit  of  cash  in  the  hands  of  the  caishier, 
amounting  to  more  than  twenty  thousand  dollars,  but  denies  that 
the  bank  knew  of  the  deficit  at  that  time.  The  exact  language 
of  this  admission  in  the  reply  is  as  follows: 
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"Tbe  plaiatilf  admits,  however^  that  it  teemed,  eub?eqneivt  to 
sadd  time  referred  tOb  that  at  said  time,  there  waa  a  large  deficit 
of  cash,  amounting  to  ba  mitch  a^  twenty  thoueand  dollars,  but  at 
the  time  referred  to  the  plaintiff  hacL  no  knowledge}  of  the  exisft- 
eoce  of  £faid  deficit,  or  of  any  deficit  at  all,  in  its  said  cash,  or 
ithait  any  memoranda,  or,  oiher  aUeged  evidences  of  Indebtednte-is 
irere  oarried  or  held,  as  casti,  to  cofv«tr  aaid  allegjed  deficit,  or 
that  loans  or  advanoes  were  made  to  Porter  Bros,  or  loitber  of 
its  cnatomersv  not  in  the  regular  oourse  of  business,  or  upon 
notes  or  bills  not  appearing  upon  the  plaintiff's  hooks." 

Th«  reply  by  Ita  third  paragraph  denies  that  the  bank  made 
the  answers  to  questions  propounded  by  the  company,  but  adinits 
that  its  president  did  so,  and  that  the  ananvem  were  false  in. 
fact,  although,  as  it  ayers^  the  presideiit  ddd  not  know  tthe 
answens  were  false  at  ihi3  itlme  he  made  tbem.  The  only  effect 
of  the  reply  iu  this  respect  is  to  deny  the  authority  of  the  presi- 
dent to  make  the  answers  and  to  ootnitend  llbdt  his  act  dJid  not 
'bind  tlie  bank. 

The  reply,  by  its  fourth  paragraph,  admits  that  it  knew  that 
Porter  was  short  iu  his  accounts  as  cashier,  aud  that  it  did  not 
notify  the  sui'ety  coknpany  until  some  time  in  Jainuary,  1901, 
and  undertakes  to  avoid  the  effeot  of  these  factd  by  averring 
thatt  It  did  noc  knocw  whether  the  whole  or  any  part  of  tbe  short- 
age occurred  before  or  after  the  execution  of  the  bond  sued  on, 
or  whether  the  whole  or  any  part  of  the  shortage  was  tbe  result 
of  the  fraudulent  acts  of  Porter. 

Upon  the  trial  the  surety  company  offered  in  evidence  the 
written  questiond  and  answers  delivered  by  the  bank  to  the 
company  before  the  bond  was  made^  signed  by  the  bank,  j;)y  C.  Q. 
SwOiaHbouse,  president.  To  tbe  introductdon  of  this  paper  the 
bank  objeObed,  and  <ihe  couit  siisrtalned  ithe  objection  and  iief used 
to  allow  the  payor  to  be  Introduced  as  evidence,  to  which  the 
company  excepted.  The  ground  of  this  ruling  was 
that  the  president  had  no  authority  to  make  the  answers  to 
the  quastions  propounded,  and  that  his  act  did  not  bind  the 
boaik  in  the  absence  of  a  resolutiooi  of  the  board  of  directors  au- 
thorizing him  to  make  the  ans^^ers. 

At  the  conclusion  of  the  evidence  for  the  plaintiff  the"  surety 
company  moved  the  court  to  peremptorily  inetruot  the  jury  to 
find  for  the  defendant  company  on  the  ground  of  the  fadlurte  of 
the  bank  to  immediately  notify  the  company  of  tjie  discovery  of 
the  default  and  luss^  as  is  provided  in  the  bond  sued  oo.  The 
court  sustained  this  motion  and  directed  the  jury  to  find  for  the 
surety  company. 
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Tlie  direct  ground  upoa  wliich  the  judgmenit  a(Pj;>ealed  from, 
rests  U  the  failure  of  the  Ixmk  to  give  to  the  oamipany  InmLeddate 
notice  of  the  discovery  of  the  default  and  Iobb.  T^e  langua^^  of 
the  band  in  this  respect  is:  "That  the  employer  shall  immediate^ 
]y  g^Ae  the  compajxy  nutice  In  writing  of  the  ditscxyvery  of  aay  de- 
fault or  loes  hereunder." 

AUTHORtTIBS   CITED. 

May  on  Insurance  ({^d  ed.),  ^ec.  462;  Inman  v.  Weateirsi  Fire- 
Ins.  Co.,  12  Wend.  (N.  Y.),  452;  Eklwardfi  v.  Lycoming  Ins.  Co., 
75  Pa.  .Stat.^  37S;  Trask  v.  Slate  Fire  Ins.  Co.,  29  Pa.  Stat.,  198; 
lEtallway  PasBenger  Association  Co.  v.  Burwell,  44  1^.,  460;  Har- 
bour Comrs.  v.  Guaraiity  Co.  oi  North  America.  22  Canada  Sup. 
Court,  542;  Queen  v.  The  Justices  of  Berkshire,  4  Q.  B.  Ddv., 
469;  1  Brandt  on  Suretyship  and  Guaranity,  sec.  198;  Fnosit  on 
Law  of  Guaranty  Insurance,  sec.  79;  Rice  v.  Fidelity  &  Deposit 
Co.,  103  Fed.  Rep.,  433;  American  Surety  Co.  v.  Pauley,  72  Fed. 
Rep.,  470;  American  Surety  Co.  v.  Pauley  (No.  1),  170  U.  S.» 
133;  Fidelity  &  Deposit  Co.  v.  Courtney,  103  Fed.  Rep.,  599;  Fi- 
delity 6  Deposit  Co.  v.  Courtney,  186  U.  S.,  342;  Guaraixty  Co. 
of  North  America  v.  Mechanics"  Savings  Bank  and  Trust  Oo., 
183  U.  S..  402;  Faraueis*  &  Drovers'  Ins.  Co,  v.  Curry,  13  Buah» 
312;  Germania  Ins.  Co.  v.  Rudwig.  80  Ky.,  223. 

Opinion  of  the  cotjKT  by  JUDGE  O'REAR — Affirming. 

This  action  was  brought  in  the  Warren  circuit  court 
by  the  Warren  Deposit  Bank  against  Luther  R.  Porter  and 
the  appellee,  the  Fidelity  &  Deposit  Company  of  Maryland, 
-upon  a  bond  given  -to  the  bank  by  Luther  R.  Porter  as 
principal  and  the  surety  company  as  his  surety,  conditioned 
that  the  surety  company  should,  within  three  months  af- 
ter the  receipt  of  satisfactory  proof,  reimburse  the  bank 
to  an  amount  not  exceeding  f20,000  for  such  pecuniary 
loss  of  money,  securities^  or  other  personal  property  belong- 
ing to  the  bank,  as  the  bank  might  sustain  by  any  fraud- 
ulent act  or  acts  committed  by  Porter  in  the  performance 
of  the  duties  of  cashier  of  the  bank  during  the  term  begin- 
ning May  1,  1900.  Upon  th-e  trial,  on  motion  of  the  surety 
company,  the  court,  at  the  conclusion  of  the  evidence  for 
the  plaintiflf,  peremptoiily  instructed  the  jury  to  find  for 
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th€  (Jefendant.  Accordingly  the  jury  so  found,  and  a  judg- 
ment was  entered  dismissing  the  petition  as  to  the  surety 
eompany^  and  from  that  judgment  this  appeal  is  prose- 
cuted. 

The  petition  avers  the  fact  that  Porter  was  cashier  of  the 
bank,  the  executions  Dt  the  bond  and  its  terms,  and  then 
avers  the  breach  of  the  bond  as  follows :  "That  while  the 
said  bond  was  in  full  force  and  effect,  and  within  the  term 
beginning  May  1,  1900,  and  ending  May  1,  1901,  the  plain- 
tiff suffered  pecuniary  lose  by  reason  of  the  fact  that  the 
defendant  Luther  R.  Porter  fraudulently  and  unlawfully, 
while  acting  as  cashier  aforesaid,  and  in  violation  of  his 
duties  as  such  cashier,  embezzled,  appropriated,  and  used 
twenty  thousand  (|20,000)  dollars  of  the  money  of  the 
plaintiff,  and  fraudulently  failed  and  refused,  upon  demand, 
to  pay  the  same,  or  any  part  thereof,  to  plaintiff,  or,  in 
whole  or  in  part,  to  reimburse  the  plaintiff  for  said  loss^ 
or  to  any  one  for  its  use  and  benefit."  The  answer  of  the 
surety  company,  besides  traversing  the  allegations  of  the 
tsmbezzlement  charga  in  the  petition  within  the  period  cov- 
ered  by  the  bond,  pleaded  a  number  of  matters  in  avoidance 
of  its  liability.  The  only  one  of  them  that  we  have  found 
it  necessary  to  determine  in  this  case  is  contained  in  the 
fourth  paragraph  of  the  answer,  which  avers  that  before 
making  the  bond  the  defendant  required  the  bank  to  an- 
swer certain  questions  in  writing  relating  to  the  duties 
and  accounts  of  Porter,  cashier ;  that  the  bank,  through  and 
by  its  president,  C.  G.  Smallhouse,  did  make  and  deliver 
to  the  comipany  written  answers  to  such  questions;  that  the 
bond  sued  on  was  made  upon  the  faith  of  such  answers, 
and  that  the  company  believed  them  to  be  true;  that  the 
written  paper  upon  which  the  questions  were  propounded 
and  answers  made,  and  the  bond  itself,  provided  that  the 
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answers  to  the  questions  should  be  conditions  precedent 
and  the  basis  of  the  bond ;  that  certain  stated  answers  which 
were  material  weire  untrue,  and  that,  therefore,  the  bond  is 
void.  The  reply,  by  its  third  paragraph,  denies  that  the 
bank  made  the  ansiwers  to  the  questions  propounded  by  the 
company,  but  admits  that  its  president  did  so,  and  that  the 
answers  were  false  in  fact,  although,  as  it  avers,  the  presi- 
dent did  not  know  the  answers  were  false  at  the  time  he 
made  them.  The  effect  of  the  reply  in  this  respect  is  to 
deny  tbei  authority  of  the  president  to  make  the  answers, 
and  to  contend  that  his  act  did  not  bind  the  bank.  The 
written  questions  and  answers  delivered  by  Smallhouse,  the 
president  of  the  bank,  to  the  surety  company,  and  alluded 
1o  in  the  piaadings  above  mentioned,  are  set  out  at  length 
by  the  pleading.  Although  the  special  judge  who  tried  this 
case  refused  to  permit  this  evidence  to  go  to  the  jury,  and 
predicated  his  peremptory  instruction  upon  other  facts,  we 
are  of  opinion  that  this  matter  is  suflSciently  pleaded  to 
have  justified  its  consideration  by  the  court  in  determin- 
ing whether  the  ease  should  have  gone  to  the  jury;  for  it  is 
not  material  what  was  the  basis  of  the  trial  court's  action 
in  granting  the  peremptory  instruction  if  it  should  have 
done  90  for  any  reason  apparent  upon  the  state  of  the 
record.  At  the  tim^a  the  bond  sued  on  was  made,  C.  Q. 
Smallhouse  was  the  president  of  the  bank,  and  had  been 
for  many  years.  Before  the  bond  was  made,  the  surety 
company  required  the  bank  to  answer  in  wTiting  certain 
questions  relative  to  the  duties  and  accounts  of  Porter  as 
/tcashier,  in  order  that  it  might  determine  whether  it  would 
or  would  not  make  the  bond  which  had  beain  applied  for. 
For  this  purpose  the  surety  company  sent  to  the  bank, 
or  to  its  president  on  its  behalf,  a  printed  form  containing 
the  questions  which  it  wished  the  bank  to  answer.  This 
printed  form   was  returned  to  the  surety  company   with 
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the  answers  to  the  several  questions  written  thereon,  and 
signed,  **Warren  Deposit  Bank,  by  C.  G.  Smallhouse,  Presi- 
dent, Official  Capacitj."  The  printed  form  w^as  appended 
to  the  following  commnnication :  "Baltimore,  April  13, 
1900.  To  the  President  of  the  Warren  Deposit  Bank,  Bowl- 
ing Green,  Ky.:  Application  hxis  been  made  to  this  com- 
pany to  issue  a  bond  of  security  for  Mr.  Luther  R.  Porter, 
cashier,  in  your  service,  to  the  amount  of  f 20,000.  The  com- 
pany desires  to  have  answers  to  the  following  questions,  and 
,  these  answers  will  be  taken  as  the.  basis  of  the  bond,  if 
issued.  Very  respectfully  yours,  Edwin  Warfield,  Presi- 
dent." The  printed  form  closed  with  this  statement  and 
signature:  "It  is  agneed  that  the  above  answers  are  to  be 
taken  as  conditions  precedent  and  as  the  basis  of  the  said 
bond  applied  for,  or  any  renewal  or  continuation  of  the 
same  that  may  be  issued  by  the  Fidelity  &  Deposit  Com- 
pany of  Maryland  to  the  undiersigned  upon  the  person  above 
named.  Dated  at  Bowling  Green,  this  14th  day  of  April, 
1900.  Warren  Deposit  Bank,  by  C.  G.  Smallhouse,  Presi- 
dent, Official  Capacity."  Among  the  questions  'which  were 
required  to  be  and  which  were  answered  by  the  president 
of  the  bank  on  its  behalf,  were  the  following:  "Has  th^ 
applicant  uniformly  given  satisfactiofn  in  his  personal  con- 
duct and  habits?  Yes."  "Has  he  kept  his  accounts  cor- 
rectly, and  made  proper  settlements  of  all  cash  and  securi- 
ties entrusted  to  his  care?  Yes."  "At  what  date  and  by 
whom  were  applicant's  books  and  accounts  (including 
cash,  securities  and  vouchers,  if  any)    last  inspected  and 

examined?    Board  of  Directors.    Sept.  6,  1899,  by ." 

"Were  they  at  that  time  in  every  respect  correct  and  proper 
securities  and  funds  on  hand  to  balance?  Yes.''  It  is; 
admitted  that  these  answers  were  false;  that  in  fact  at 
the  time  they  were  made  Porter  had  not  kept  his  account^ 
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correctly,  or  made  proper  settlements  of  all  cash  and  securi- 
ties intrusted  to  his  care,  and  at  the  dates  of  the  last  inspec- 
tion of  the  books  on  September  6,  1899,  they  were  not  cor- 
rect in  every  particular,  nor  were  proper  securities  and 
funds  on  hand  to  balanc^e*  On  the  contrary,  at  that  time 
Porter  had  abstracted  from  the  bank,  and  had  used  with- 
out its  consent,  or  the  knowledge  of  its  board  of  directors, 
about  130,000  of  its  cash.  This  fart  was  apparent  at  that 
time  from  even  a  casual  inspection  of  the  books  of  the 
bank  and  the  counting  of  its  cash  on  hand  and  inspection 
of  its  securities.  The  evidence  did  not  show,  nor  was  it 
pleaded,  that  any  one  acted  for  the  bank  in  the  matter  of 
contracting  for  this  bond  other  than  its  prefeident.  Small- 
house,  The  only  person  who  is  shown  to  have  acted  for  the 
hank  at  all  in  this  transaction  was  its  president. 

It  is  pleaded  and  most  ean\,estly  argued  on  behalf  of  ap- 
pellant that  the  president  had  not  the  inherent  power, 
by  virtue  of  his  office,  to  represent  the  bank  in  this  mait- 
ter,  and  that  it  was  not  a  duty  pertaining  to  his  office,  either 
by  th'e  powers  conferred  by  the  charter  or  by-laws  of  the 
bank,  or  by  its  usage  or  custom,  or  by  vote  or  resolution 
of  its  board  of  directors.  It  is  claimed  that,  on  the  con- 
trary, the  board  of  directors  alone  had  the  power  and  au- 
thority, under  appellant's  charter  and  under  the  law,  to 
represent  the,  bank  in  the  transaction  of  contracting  bond 
for  its  cashier,  and  of  making  statements  and  representa- 
tions to  the  surety  on  behalf  of  the  bank  regarding  same. 
While  it  may  be  true  that,  as  a  matter  of  law,  answ«a:ing 
questions  such  as  those  propounded  to  the  president  in  this 
case,  and  making  the  representations  therein  contained,, 
were  not  within  either  the  actual  or  the  apparent  scope 
of  the  duties  of  that  office,  and  that  the  president  was  not 
authorized  expressly  either  by  the  charter  or  by  anything 
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appearing  upon  the  minutes  of  the  proceedings  of  the  board 
of  directors  to  make  such  representations  on  behalf  of  the 
bank,  jet  it  does  not  follow  flpom  these  premises  that  the 
president  did  not  act  in  the  bank's  behalf  in  making  them. 
There  is  no  principle  of  the  law  of  agency  truer  or  more 
familiar  than  that,  although  an  agent  may  act  in  fact 
without  authority,  express  or  implied  from  his  principal, 
his  act  may  become  binding  upon  the  latter  by  its  ratifica- 
tion. The  contracting  parties  in  this  matter  were  three, 
to-wit,  the  bank,  Porter,  its  cashier,  and  appellee,  his  surety. 
Each*  of  these  contracting  parties,  by  the  terms  of  the  bond 
sued  upon,  engaged  to  one  or  both  of  the  others  to  do  or 
not  to  do  certain  things.  To  have  been  binding  upon  any 
of  them,  it  must  have  been  executed,  or  its  execution  must 
liave  been  ratified,  in,  a  mannar  binding  upon  each.  Appel- 
lant asserts,  by  seeking  to  recover  upon  the  bond,  that 
the  contract  was  made  on  its  befhalf ,  and  that  it  was  author- 
ized. It  is  not  claimed,  nor  is  it  attempted  to  be  diown, 
that  the  board  of  directors  acted  at  all  in  that  matter,  so 
far  as  any  proceeding  by  their  body  is  concerned.  The  ac- 
tion of  Smallhouse,  then,  was  that  which  repnefeented  the 
bank  in  that  transaction.  If  the  bank  would  avail  itself 
of  the  benefit  of  his  actions,  it  must  take  them  subject  to 
his  representations  and  statements  that  induced  the  execu- 
tion  of  the  contract  by  the  surety.  Furthermore,  the  bond 
itself  recites :  "Whereas,  the  employer  has  delivered  to  the 
company  certain  •statem«ents  and  declarations  relative  to 
the  duties  and  accounts  of  the  employe,  which,  togethei 
with  any  statenaents  or  declarations  hereafter  required  by 
or  lodged  with  the  company,  do  and  shall  constitute  an  es- 
sential part,  and  form  the  basis  of  this  contract."  If  the 
board  examined  the  bond  at  all,  they  are  bound  to  have 
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taken  notice  oi  these  ^atements,  wihich.  is  enough  to  have 
reasonably  put  them  upon  inquiry  as  to  the  character  of 
the  statements  therein  referred  to.  But,  whether  they  act- 
ually examined  the  bond  or  not,  thjey  must  in  all  fairneaa 
and  reason,  be  held  to  have  assented  to  its  statements,  when 
appellant  elects  to  claim  a  recovery  upon  it.  It  manifestly 
would  not  do  to  impos.e  upon  one  party  to  a  contract  ^n 
obligation  in  favor  of  anothcT,  which  was  made  to  depend 
ux>on  a  condition  stated  in  tlie  contract,  and  yet  relieve 
tJie  latter  from  the  condition  because  he  had  not  noticed 
it.  Having  accepted  the  result  of  its  president's  action  in 
procuring  the  bond  for  i't,  and  being  required  to  take  no- 
tice of  all  material  statements  and  conditions  contained 
in  the  bond,  appellant  is  as  much  bound  by  these  state- 
ments and  the  concurrent  representations  made  by  its  pres- 
ident and  referred  to  in  tie  bond  as  if  his  action  and  state- 
ments had  be?n  expressly  authorized  by  the  nM>st  solemn 
and  specific  entry  of  record  upon  the  minutes  of  the  board 
of  directors'  book  of  proceedings.  We  can  not  regard  the 
case  of  American  Surety  Co.  v.  Tauley,  170  U.  S.,  133,  18. 
Sup.  Ct.,  552,  42  L.  Ed.,  977,  as  announcing  a  different 
rule  from  the  above.  In  that  case  it  was  shown  that  the 
president  of  the  bank,  who  made  the  representations  as 
to  the  character,  etc.,  of  its  cashier,  was  in  collusion  with 
the  cashier  to  loot  the  bank,  and  that  these  statements  were 
but  a  step  made  toward  consummating  that  end.  It  would 
scarcely  need  such  eminent  authority  to  sustain  the  con- 
clusion that,  when  an  agent  steps  asida  ^rom  the  duty  en- 
joined by  his  position  to  commit  a  fraud  upon  his  principal,, 
his  representations  and  acts  in  that  affair  are  not  those  of - 
the  principal.  Guaranty  Co.  of  North  America  v.  Mechan- 
ics' Savings  Bank  &  Trust  Co.,  183  U.  S.,  402,  22  Sup.  Ct.,. 
124,  46  L.  Ed.,  253.    In  Rice  et  al,  v.  Fidelity  and  Deposit. 
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Co.,  103  Fed.,  427,  43  C.  C.  A.,  270,  as  to  thie  eflfect  of  the 
representations  contained  in  a  similar  statement  to  that 
now  being  considered,  the  United  States  Circuit  Court  of 
Appeals,  npon  a  very  full  consideration  and  treatment  ol 
the  subject,  thus  fairly  stated  the  law:  "The  parties  ex- 
pressly agreed  in  writing  that  the  statement  of  the  em- 
ployers was  a  part  of  their  contract;  that  it  should  be 
not  only  the  basis  of  the  bond,  but  a  condition  precedent, 
without  compliance  with  which  thenei  could  be  no  recovery 
upon  the  obligation.  The  conclusion  is  irresistible  that  un- 
der this  agreement  the  declaration  in  this  case  was  of 
the  nature  of  a  warranty,  and  not  of  a  pepresentation,  and 
our  conclusion  is:  A  written  statement,  made  by  employers 
to  the  obligor  in  a  bond  of  indemnity  against  the  dishonest 
acts  of  their  employe,  to  the  effect  that  they  will  invariably 
apply  certain  checks  to  his  action,  which  the  parties  ex- 
pressly agree,  by  the  start?ament  itself  and  by  the  bond,  shall 
be  the  basis  of  the  latter,  and  a  condition  precedent  to  a 
recovery  upon  it  is  of  the  nature  of  a  warranty,  and  not  of 
a  representation,  and  a  failure  to  comply  with  the  promise 
it  contains  is  fatal  to  an  action  upon  the  bond.  Indemnity 
Co.  V.  Wood,  19  C.  C.  A.,  264,  73  Fed.,  81,  84;  American 
Credit  Indemnity  Co.  v.  Carrollton  Furniture  Mfg.  Co., 
36  C.  C.  A.,  671,  95  Fed.,  Ill,  113." 

Appellant  contends  that  the  provisions  of  section  639, 
Kentucky  Statutes,  1899,  as  follows:  "All  statements  or 
descriptions  in  any  application  for  a  policy  of  insurance 
shall  be  deemed  and  held  representations  and  not  war- 
ranties; nor  shall  any  misrepresentations,  unless  fraudulent 
or  material,  prevent  a  recovery  on.  the  policy" — should  ap- 
ply, and  that  the  representations  contained  in  the  stato- 
ments  made  by  Smallhouse  can  not,  under  that  section,  be 
treated  as  warranties.    Previous  to  the  enactment  of  that 


Digitized  by  VjOOQIC 


52  KENTUCKY  REPORTS.  [Vol.  116 

Warren  Deposit  Bank  v.  Fidelity  &  Deposit  Co.,  of  Maryland 

Eaetion  of  the  statute,  and  in  those  jurisdictions  where  sim- 
ilar statutory  provisions  do  not  exist,  such  representations 
were  held  to  be  warranties,  and,  consequently,  if  untrue 
to  any  extent,  whether  or  not  material,  the  policy  or  con- 
tract was  invalidated.  Th^  case  of  Rice  v.  Fidelity,  etc., 
Co.,  supra,  proceeds  upon  that  theory,  and  its  citation  is 
subject  to  the  statutory  modification  obtaining  in  this  State. 
The  provisions  of  the  section  just  quoted  ought  to  be  ap- 
plied to  this  class  of  contracts.  It  is  found  in  the  chapter 
of  the  statutes  relating  to  insurance.  Thta  nature  of  the 
contract  besides  is  so  clearly  akin  to,  if,  indeed,  it  is  not 
a  species  of,  insurance,  that  its  classification  with  other 
matters  of  insurance  was  likely  enough  purposely  done  by 
the  Legislature.  It  is  not  material,  though,  wliether  the 
statute  does  or  does  not  apply  to  bonds  made  for  sureties, 
as  the  statute,  properly  construed,  in  no  way  affects  the 
result  and  ultimate  effect  of  a  materially  false  representa- 
tion. Farmers'  &  Drovers'  Ins.  Co.  v.  Curry,  13  Bush,  312, 
26  Am.  Rep.,  194,  modified  in  its  extent  by  Germania  Ins. 
Co.  of  New  York  v.  Rudwig,  80  Ky.,  223,  3  R.,  712. 

That  these  misrepresentations  were  material  to  the  risk 
in  this  case  there  can  be  no  manner  of  doubt.  That  they 
were  indisputably  false  is  equally  clear.  Whether  they  were 
fraudulent  or  not  is  not,  therefore,  particularly  material. 
We  are  of  opinion  that  the  effect  of  thes?i  material  misrep- 
resentations was  to  invalidate  the  bond. 

The  judgment  is  therefore  aflSrmed. 

Whole  court  sitting,  except  Judge  Settle. 
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Case  6 — Action  by  F.  D.  HassEY  against  Geobge  W.  SAuorNt  ani> 

OniEBS  50B  A  COKSTBUCTION  OF  THE  WiLL  OF  D.   P.   HUSSEY,   iJE- 

C£AS}3>. — June  16. 

Hussey  v.  Sargent  and  Others. 

AFPRAL  FBO^  JEFFEBSON   CIRCUIT  OOUKT,   CHANCERY  DIVISION   NO.    1. 

Fwii  THE  Judgment  the  Plaintiff  and  the  Guardian  ad  litem 
OF  thje  Infant  Defendanis  Appeal.  Affirmed  on  PlaiJ^th-f's. 
Affeai.  and  Appeal  of  the  Guardian  ad  litem  Dismissed. 

Wills — Construction — ^Validity — Conflict  of  Laws — ^Testator's 
Domicile — ^Rule  against  Perpetuities — Foreign  Executor — Ac- 
counting— ^Jurisdiction. 

Held:  1.  A  teelalor,  after  making  special  tequeats,  beqiKathed  >to 
his  vrite  two-fifths  of  tiie  Income  of  tJle  remainder  during  her 
life^  to  his  son  two-flftfcs  thereof,  and  from  the  roonainlng  one- 
iRth  be  directed  that  his  executors  should  pay  hie  sister  $500 
•aimually  for  her  life,  and  thstft  the  balance  of  such  one-flClh 
should  be  "allowed  to  accumulate  for  the  benefit  of"  KraDdchlU 
dren,  and  directed  that  "such  aecinnulatlon  and  such  Income'' 
should  be  "equally  divided  and  paid  to  and  distributed  among" 
Ihe  grasidchlldi'en  when  a  designated  grajndobiild  shooild  arrive 
alt  the  age  of  thirty-five  years,  or  would  have  been  thli-ty-flve 
had  she  lived.  The  testator  made  no  further  dlsposritiou  of  tlhls 
one-fifth.  Held,  to  beqaeath  to  (the  grtandchlldren,  not  only  the 
incomie  of  this  one-fifth,  but  also  the  principal  thereof. 

2.  The  validity  of  a  will  disposing  of  personal  property  xmly  Is  de- 

termliKEd  by  the  law  of  the  testator's  domicile. 

3.  Under  the  laws  of  New  Hampshire,  the  domicile  of  a  testator  dis- 

posing of  personalty  only,  the  pitovlslon  In  his  will  directing 
thai  a  certain  portion  of  his  estate  shall  be  allowed  (to  accumulate 
for  the  benefit  of  his  grandchildreji,  and  that  'Such  accumulaitlon 
Mid  Income  ishall  be  equaJly  divided  among  the^m  when  a  desig- 
nated gramdchdld.  two  years  old  at  ttie  date  of  testator's  deaths 
arrived  at  the  age  of  thirty-five  years,  doee  not  violate  (the  rula 
against  perpetuities,  but  the  direction  for  accumulation  will  be 
e'.iforced  for  a  period  of  twenty-one  years  after  the  testator's 
Jeath,  and  theu  the  amo'JAt  aocumulated  will  be  distributed 
among  the  grandchildren. 


\^ 
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4.  Where  an  executor  appointed  in  New  Hampshire  la  domiciled  in 
Kentucky  and  is  In  possession  of  the  testator's  property,  none 
of  ^hich  is  in  New  Hampshire,  the  courts  of  Kentucky  may  re- 
quire him  to  accoiuii  to  ithe  persons  entitled  ta  ftibe  estate. 

BOTLE  &  YEIAMAN,  fob  appfxlant. 

Th<;  impracticahilUy  of  requiring  an  acoountiaiig  is  well  il- 
lustrated by  this  case.  It  is  impossible  for  the  court  in  Ken- 
tucky to  bring  beifore  Ic  the  parties  in  Intereist,  £cnd  the  city  of 
Nashua^  which  claim-s  a  legacy  of  $50,000,  is  not  in  any  way 
before  the  court,  and  can  not  be  brought  before  it,  and  the  ques- 
tions which  will  arise  on  this  claim  will  necessarily  ariso  and 
be  determined  In  the  courts  of  New  Hampshire.  That  city  will 
undoubttedly  seek  to  enforce  the  payment  of  the  legacy.  But 
how  can  it  enforce  it  if  the  courts  of  Kentucky  seize  and  dis- 
tribute the  estate,  and  v.liat  protection  oan  it  be  to  Webster  P. 
Hussey,  the  foreign  executor,  who  is  not  bofore  ttie  court,  that 
a  court  in  Kentucky  has  assumed  Jurisdiction  to  settle  the  estate? 

It  i6  submitted  thai  the  decree  should  be  reversed. 

SYNOPSIS. 

« 

1.  Order  enterin^^  the  appearance  of  rthe  infant  appellees 
should  be  set  aside.    Barrett  v.  Godshaw,  12  Busrh,  692-599, 

2.  It  is  not  the  fuuoUon  of  a  guardian  ad  litem  to  pitay  an 
■appeal  or  oross  appeal.  Civil  Code,  sees.  35,  36,  37,  3S,  391,  745; 
Williamson  v.  Johnson,  4  Mon.,  253;  Jameson  v.  Moseley  4  Mon., 
414;  Hannsa  v.  Spott's  Heirs,  5  B.  Mon.,  a62;  Walker  y.  Smyser, 
80  Ky.,  G33;  Speak  v.  Mattlngly,  4  Bush,  310;  Moss  v.  Hall,  79 
Ky.,  40. 

3.  The  cross-appeal  ought  to  be  dismissed,  be<cau9e  it  does 
not  properly  bring  oefore  tii©  count  partleis  Intehded  in  the  ques- 
tion sought  to  be  raised  by  it.  Smith's  Admr.  v.  Northern  Bank, 
1  Met.,  575,  580;  Gaar  v.  Lou.  Banking  Co.,  11  Bush,  180,  191; 
Home  Ins  Co.  v.  Gaddis,  3  Rep..  159,  163;  Miller  v.  Miller.  7 
Hep.,  359;  Worthington  v.  Oovlngton.  10  Rep.,  363,  364;  Overby 
V.  Rogers.  12  Rep..  289,  290;  McKay  v.  Mayers,  17  Rep,.  827.  828; 
Marion  National  Bank  v.  Phillips.  16  Rep.,  159  160;  Oaltelian  v. 
Carr,  1  A.  K.  Mar.,  22;  Murphy  v.  O'Reilly,  78  Ky.,  263. 

1.  The  principal  of  that  portion  of  Daniel  Huasey'e  estate,  th« 
Income  of  which  was  to  be  accumulated  and  distributed  among 
his  ?on's  children  when  Em-ily  should  become  thirty-flve  years 
of  age,  if  living,  was  not  diiiposed  of  by  the  will,  and  peases  to 
Daniel  Hussey's  heir-at-law.  Augustus  v.  Seabott,  3  Met,  155; 
Byers  v.  Byers,  6  Dana»  314;  Traphogen  v.  Lmy,  45  N.  J.  Bq., 
452;  Guhck'fi  Extrs.  v.  Gulick,  27  N.  J.  Bq.,  498. 
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2.  The  provib'iou  direoUng  the  accumulatioa  of  inooane  and 
its  distribution  to  his  son*s  children  when  E}mily  ghould  reaoh 
che  age  ot  thirty-flve,  or  would  have  reached  that  age,  df  living, 
is  yold«  because  It  violaces  'the  rule  against  perpetuities.  If 
suoh  bequest  cmbraioed  the  principal  to  be  distributed  likewise, 
then  it  is  for  the  same  reason  also  void.  Gray  (m  Perpetuities, 
9eos.  672,  3t)9,  371;  Jarman  on  Wills,  p.  749,  797;  WLllett's  Admr. 
V.  Rudder's  Admr.,  84  Ky.,  317;  Comb'-s  Devisees  v.  Branch,  4 
Dana,  548;  Roh-^rts*  Extr.  v.  Brinlter,  4  Da.,  570;  Briscoe's  De- 
visees V.  Wickliffe,  6  Da.,  158;  Hocker  v.  Gentry,  3  Met.,  463; 
1  Perry  on  Trusts,  sees.  379,  380,  381.  382,  393;  Posdlck  v.  Fos- 
dick  (Mass.),  6  Allen,  41;  Lord  Soutihaimplton  v.  Hefreford,  2  Ves. 
4b  B.  54;  Stewart  v.  Cockrell,  7  L.  R.  (EJq),  563;  Smith  v.  Smrth, 
L.  R.,  5  Ch.  Div.,  342;  Bentiack  v.  Duke  of  PortlBttd.  7  Ch.  Dlv., 
i>93;  Seaman  v.  Wood,  22  Beav.,  591;  Hagen  v.  HaJe,  L.  R.,  a 
Ch.  Di\.,  643;  Maiston  v.  Cartear,  12  N.  H.,  162;  Downdng  v. 
Wehring,  19  N.  H.,  &5;  Gen.  Stats.,  chap.  63,  art.  1,  sec.  27;  (Ky. 
Stats.,  sec.  2360);  Gast  v.  Wiihiite,  2  Da.,  170;  Moore  v.  Howe, 
4  Mom.,  199;  Bra?hear  v.  Macey,  3  J.  J.  Mar.,  89;  Stevens  v. 
Stevens,  21  Ky.  Law  R^p.,  1315;  Bdcjerly  v.  Barker,  66  N.  H. 
434;  28  L.  R.  A.  328;  Rolle  Asylum  v.  Lefebre,  69  N.  H.  238; 
45  Atl.  R.  1087. 

3.*  The  chancellor  erred  in  dccreedng  aui  accmmting  in  this 
action  by  the  executors  and  trustees  who  qualified  djv  New  Hamp- 
ehlre.  Vaughn  v  North  up,  15  Pet.  1;  Byeirs  v.  Macauley,  149 
U.  S.  608;  Fletcher's  Admr.  v.  SlandexB,  7  Dcu  345;  Fay  v.  Haven, 
3  Mich  (Mass.)  109;  U.  S.  v.  Hailey,  3  Pac  R,  -263;  Woodruff 
V.  Young,  43  Mich.  551;  6  N.  W.  Rep.  85;  Burton  v.  Williamson 
(Neb.  1902),  88  N,  W.  Rep.  765;  Stool's  Oonflict  of  Ijaw,  Sec.  513. 

JAMES  QUARLkES,  glabdian  ad  litem  fob  infant  .vppellees. 

The  large  interests  involved  in  this  oase  forbid  an  apology 
for  the  extended  argument  submitted  in  this  brief.  Its  len^h 
however,  suggeste  the  propriety  of  concludlaig  it  with  a  concise 
resume  of  the  propositions  discussed. 

If  the  writer  has  accomplished  his  purpose  he  has  established: 

A.  That  this  will  Is  governed  by,  and  is  to  be  interpreted 
according  to,  the  law  of  New  Hfunpshire,  ithe  testator's  domicile. 

B.  That  the  grandchildren  were  Iratenided  by  the  teatatoff  to 
take  'the  corpus  or  capital  that  yields  the  income  giTen  ithem  as 
well  as  the  inrome. 

C.  That  the  trust  for  accumulation  for  ithe  benefit  of  the  tes- 
tator's grandchildren  is  valid  for  two  alternative  reasons,  viz.: 

1.  Because  the  grandchildren  have  a  vested  interciit  In  the  in- 
come and  In  the  capital  from  which  the  iuoome  is  derived,  and,. 
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therefore,  the  rule  against  perpetuties  has  no  applioation  whatever 
to  this  case. 

2.  Because  if  the  rule  agatoiat  perpetuLtiea  is  applicable,  the 
trusts  for  the  grandchfldren  are  novex^heleaia  enforceable  under 
the  cy  pres  doctrine  as  that  doctrine  is  recognized  and  adopted 
by  the  .Supreme  Court  of  New  Hampshire  in  the  case  of  EMgerly 
T.  Barker,  66  N.  H.  The  case  just  referred  to  is  in  line  with 
the  cy  preisi  principle  as  that  principle  has  beesi  dncorparated  into 
the  JurispfrudeQce  of  other  States  and  countries,  notably  Bnglaaid, 
the  New  Bngland  States,  Pennsylvania  and  New  York. 

D.  That  the  grandcliildren  were  in/bended  by  the  testator  to 
b€r  residuary  legatees  of  all  that  part  of  his  estate  not  otherwise 
specifically  disposed  of — this  according  to  olause?  9  and  10  of 
the  will;  that  intthe  residuary  estate  will  be  included,  prlncdpally, 

(1)  the  accumulations  directed  to  be  made  for  the  benefit  of  the 
grandchildmeo^  if  those  provisions  of  the  will  are  void,  for  in  case 
of  a  void  legacy  the  property  goes  to  tjie  residiiary  legatee,  if 
there  be  one,  and  not  to  the  next-oMdn;  (2)  tbei  capital  or  corpus 
yielding  the  income  directed  to  be  accumulated  for  the  grand- 
children, in  the  eveat  the  court  shouli  not  determine  thait  such 
capital  as  well  as  the  income  was  intended  by  the  tasttator  to  be 
taken  by  the  grandchildren;  (3)  the  $50,000.00  conditional  be- 
quest to  found  a  library  at  Nashua,  N.  H.,  should  the  ccmdJitions 
imposed  not  be  complied  with  by  that  city;  (4)  the  ^100,000.00 
■given  F.  D.  Hussey  by  the  8th  clause  of  the  will  ooodltiomed 
upon  his  surviving  his  mother,  shoi:ld  he  die  before  his  mother. 

E.  That  the  motion  of  the  appellamt  to  dismiss  the  cnose- 
appeal  granted  the  infant  appellees  should  be  oiv>€ATuled. 

1.  Because  it  has  always  been  the  piuctiice  of  this  court  to 
recognize  <a4«peals  taken  and  prosecuted  by  guardian  ad  litem.  If 
a  guardian  ad  litem  has  authority  to  take  an  original  appeal 
(and  of  necessity  he  must  have  such  authority  etee  a  Judgment 
adverse  to  an  infant  could  never  be  gdltiteh  to  the  court  of  ap- 
peals for  review),  then  such  guardian  has  the  ea^ne  autliority  to 
pray  and  prosecute  a  cross-  appeal,  between  whloh  and  an  original 
appeal  there  is  ne  substantial  dlSerenoe^ 

2.  Because  the  scope  of  the  guandian  ad  litem's  responsibility 
and  duty  under  the  code  requires  that  he  take\  afll  afilrmative 
steps,  as  well  as  d(?fenc9ive  measures,  needful  for  the  proper  pro- 
tection of  the  infant's  interests  involved  in  the  litigation.  The 
counter-claim  interposed  on  behalf  of  the  infants  in  this  case  was 
proper. 

It  Is  asked  that  the  judgment  be  affirmed  on  the  original  ap- 
peal; that  appellant's  motiion  to  dismiss  the  infant  aj)pellees' 
croaspappeal  be  overruled,  and  that  there  be  a  reversal  on,  and 
to  the  extent  covered  by.  the  cross-appeal. 
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AUTHORITIES. 

1-  The  grandchildren's  iuterost  In  the^  Income  Is  a  veeted  cne. 
Bank  y.  Ballard,  83  Ky.  481;  Turner  v.  Patterson,  5  Dana,  296; 
IJnderhlll  on  Wills,  sec.  804;  Parker  v.  Leach,  66  N.  H.,  416; 
Crosby  v.  Crosby,  64  N.  H.  77;  Thyng  v.  Lane,  69  N.  H.  403; 
Collins  V.  Collins,  45  Ana.  Dec  420;  Oonverse  v.  Kellogg,  7  Barb. 
792,  Tucker  v.  Bishop.  16  N.  Y.  404,  2  Jarman  on  Wills,  707. 

2.  The  rule  against  peorpetiiities  does  not  apply:  Gray  oti 
Perpetuities,  sees.  205  and  672;  Lewin  on  Trusts, 
Supp.,  sees.  55  and  81;  Josselyn  v.  Joeselyn^  9  S£m.  63; 
Saunders  v.  Vautier,  4  Beav.  115;  Hilton  v.  Hil- 
ton, L.  R.,  14  Kq.  40S;  Gosling  v.  Gosling,.  H.  R.  V. 
Johns.  272;  Hawklu's  Wills  (Lewin  Supp.),  sec.  71;  Stretch  v. 
Watkins.  1  Madd.  143. 

3.  Tbe  granjdcthildren  are  entitled  to  the  principal  a^  well  aa 
the  inxx>me.  Stllle's  Appeal,  4  W.  N.  C.  42;  1  Id.  249;  Thelluason 
V.  Woodford,  4  Ves.  329;  Green  v.  Green,  125  N.  \,  512;  Finley 
V.  icing's  Lessaee^  3  Pet  346;  Opinion  of  the  Jaailcps.  GO  N.  H. 
661;  StPYens  v.  Underhill,  67  N.  H.  71;  Sitratton  v,  Strsitton,  08 
N.  H.  585;  Page  v.  Eldridge  Library,  69  N.  H.  576;  Whitcoinb  v. 
Rodman.  47  Am.  St.  181;  Weatherford  v.  Stoddard,  58  Vt.  623; 
Maberly  v  Strode.  3  Ves.  456;  Mathea  v.  Smart.  51  N.  H.  441; 
Trapbagen  v.  Levy,  45  N.  J.  Eq.  452;  Craft  v.  Snook's  Ex.,  2  Beas. 
121;  Gulick's  Ex.  v.  Guiick,  10  C.  E.  Green,  324;  Gullck's  Ex. 
V.  Guiick.  27  N.  J.  Eq.  498;  Walnewrigbt  v.  Wainewright»  3  Vis. 
Jr.  558;  Hale  v.  Beck,  2  Eden,  229;  Stretch  v.  Watkins,  1  Madd., 
143. 

4<  If  rule  against  perpetuities  applies,  trusts  for  the  grand- 
children nevertheless  valid  under  the  cy  pres  doctrine.  Will  to 
be  construed  according  to  law  of  New  Hampshire.  Page  on  Wills, 
Sec.  35;  3  Am.  &  Eng.  Ency.  Law,  633;  Edgerly  v.  Barker,  66 
N.  H.  434;  28  L.  R.  A.  328;  Williamii*  on  Real  Prop.,  240;  Bouviai' 
Law  Diet.,  465;  Griffiths  v.  Vero,  9  Ves.  127;  Longdon  v.  .Slmaon, 
12  Ves.  Jr.  293;  Lady  Roeslyn's  Trust,  16  91m.  390;  Eyre  v. 
^larsdeii,  2  Keen.  564;  Brown  v.  Willlameon's  Ex.,  36  Pa.  St. 
338;  Hull  v.  Hull.  24  N.  Y.  047. 

5.  The  gi'audchildren  are  residuary  legatees.  2  Redfield  on 
Wills,  442;  Vandewalker  v.  Rollins,  63  N.  H..  463;  Jenkins  v. 
Fowler,  63  N.  I-I.,  244;  Bentley  v.  Kaufman,  29  Am.  &  Eng.  Ency., 
386;  N.,  3;  Ex  parte  Rogers,  2  Madd.,  576. 

6.  Chancellor  should  have  passed  on  the  question.  10  Ency. 
PL  &  Prac.  674  N..  3. 

7.  Motion  of  apiiellant  to  dismiss  infant's  cros&^ppeal  should 
be  overruled.     Reed  v.  Lou.   Bridge  Co.,  8  Bush,  69;    Moss  v. 

Hall,  79  Ky.,  40;   Braniiln  v.  Sherley.  91  Ky..  450,  Robinson  v. 
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Fidelity,  Ac,  Co.,  11  Ky.  Law  Rep.,  313;  10  Ency.  PI.  &  Pr., 
729  N.,  7,  also  670  and  G73;  Thomas  v.  Levering,  73  Md.,  461; 
Kentucky  Ck)de  sec.  38,  subspec.  3.  isilso  sec.  96;  Pomeroy,  Eq.  Juris., 
sec  1063;  Bispham's  Pnln.  Eq.,  sees.  371  and  479;  Huhleln  v. 
Huhleln,  87  Ky.,  247;  Mason  v.  Maoon,  5  Bush,  198;  Tinaley 
V.  Tlnsley,  15  B.  M.,  454,  459;  Helm  v.  Bentley,  1  Met,  510. 

W.  0.  HARRIS^  AS  AMICUS  curiae  fob  infant  defendants. 

POINTS  AND  AUTHORITIES. 

1.  The  law  of  the  testator's  domicil  governs  the  construction 
of  hl9  will.  Story's  Conflict  of  Law,  sec.  465;  Wharton's  Con- 
flict of  Law,  sees.  570,  596;  Thomas  v.  Tanner,  6  Mon.  59;  Chap- 
line  V.  Moore,  7  Mon.  175;  Fktcher  v.  Sanders,  7  Dana,  340; 
Atchison  V.  Lindsey,  6  Mon.  86;  Adams  v.  Adams,  11  B.  M.  77; 
Townes  v.  Durbin,  3  Met.  355;  1  Jarman  on  Wills,  p.  6;  Danelli 
T.  Danelli,  4  Bush  57;  3  Am.  &  Eng.  Ency.  633;  Gray  on  Per- 
petuities, Sec.  260. 

2.  The  will  is  valid  under  the  law  of  New  Hampshire.  Ed- 
gerly  t.  Edgerly,  66  N.  H.  434. 

Zk  The  -will  disposes  of  the  whole  property.  Ball  v.  Hancock, 
82  Ky.  107;  29  Am.  &  Eng.  Ency.  Ist  Ekl..  p.  404. 

4*  The  court  had  ^Jurisdiction  to  cottni>el  appellant  to  account 
Atchison  v.  Lindsey,  6  Mou.  86;  Adams  v.  Adams,  11  B.  M.  77. 

Opinion  of  the  coubt  by  CHIEF  JUSTICE  BURNAM. 

The  appellant,  Frederick  D.  Hussey,  brought  this  suit 
against  the  appellees,  George  W.  Sargent,  Ezekiel  H.  Sar- 
gent, Webster  P.  Hussey,  Emily  P.  Hussey,  Sr.,  Fannie  R. 
Hussey,  Emily  P.  Hussey,  Jr.,  Catherine  P.  Hussey,  Mabel 
W.  Hussey,  Dorothy  Hussey,  and  Sarah  L.  Hussey,  for  the 
purpose  of  obtaining  a  construction  of  certain  clauses  in 
the  will  of  his  father,  Daniel  P.  Hussey,  who  died  on  the 
25th  of  July,  1883,  at  his  domicile  in  the  county  of  Hills- 
borough, in  the  State  of  New  Hampshire,  and  whose  will, 
subsequent  to  his  death,  was  duly  admitted  to  probate  in 
the  probate  office  of  that  county.  He  alleges  that  Daniel 
P.  Hussey's  widow,  the  defendant  Emily  P.- Hussey,  Sr., 
accepted  the  privision.of  his  will;  that  he  was  his  only 
child  and  heir  at  law;  that  at  the  time  of  the  death  of  Dan- 
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iel  P.  Hussey  he  was  married  to  Mary  W.  Hussey,  and  at 
that  time  had  only  one  child,  the  defendant  Emily  Hussey, 
Jr.,  who  was  then  two  years  old;  that,  after  the  proba- 
tion of  the  will  of  Daniel  P.  Hussey,  the  defendants,  Cath- 
erine, Mabel  and  Dorothy,  children  of  plaintiff,  were  born; 
that,  after  the  birth  of  Dorothy,  his  first  wife,  Mary  W. 
Hussey,  died,  and  he.  subsequently  intermarried  with  the 
defendant,  Fannie  R.  Hussey,  but  that  he  had  no  children 
by  her.  He  further  alleges  that  shortly  after  the  death 
of  his  father,  Daniel  P.  Hussey,  he  removed  from  the  State 
of  New  Hampshire  to  the  city  of  Louisville,  in  the  State 
of  Kentucky,  with  his  mother  and  family,  where  they  have 
since  resided;  that  the  debts  and  specific  legacies  of  Daniel 
P.  Hussey  have  all  been  paid,  except  one  to  a  public  library 
in  the  city  of  Nashua,  which  is  not  yet  due;  that  the  estate 
of  Daniel  P.  Hussey  consisted  entirely  of  personal  property, 
which  came  into  the  hands  of  the  plaintiff  as  trustee  and 
executor,  and  that  he  has  since  collected  and  received  the 
entire  income  of  the  estate,  and  that  no  part  of  it  is  within 
the  State  of  New  Hampshire;  that  he  was  born  on  the 
9th  of  August,  1857.  All  of  the  defendants,  except  Emily 
P.  Hussey,  Sr.,  and  the  infant  children  of  the  plaintiff,  are 
alleged  to  be  nonresidents,  and  are  proceeded  against  as 
such  by  warning  order;  and  it  is  alleged  that  the  infant 
defendants  have  no  statutory  guardian,  and  the  petition 
asks  that  a  guardian  ad  litem  be  appointed  to  defend  for 
them. 

The  special  questions  which  we  are  asked  to  determine  up- 
on this  appeal  are:  First,  whether  the  principal  of  the  one- 
fifth  of  the  estate,  the  income  of  which  was  directed  to  be 
accumulated  for  the  benefit  of  the  children  of  plaintiff  in 
the  sixth  clause  of  the  will,  has  been  disposed  of  by  the 
will,  or  whether,  as  to  this  fund,  testator  died  intestate. 
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Second,  whether  the  provisions  requiring  that  the  balance 
of  the  income  upon  the  one-fifth  of  testator's  estate,  which 
is  directed  to  be  distributed  among  the  children  when  Em- 
ily P.  Hussey,  Jr.,  daughter  of  Frederick  D.  Hussey,  ar- 
rives at  the  age  of  thirty-five  years,  if  then  living,  or  at  that 
date  when  she  .would  have  been  thirty -five  years  of  age  had 
she  lived,  being  then  deceased,  is  void  as  in  contravention 
of  the  law  against  perpetuities.  Third,  whether  or  not  the 
bequest,  contained  in  section  8,  of  the  remainder  of  two- 
fifths  of  said  estate,  the  income  of  which  is  now  payable* 
to  testator's  wife  during  life,  is  a  good  and  valid  bequest 
in  whole  or  in  part,  and,  if  invalid,  whether  such  portion  of 
the  estate  is  or  will  become  vested  in  the  plaintiff  or  his 
heirs  by  inheritance.  Fourth,  whether  or  not  the  provision 
that  the  income  of  any  portion  of  the  said  remainder  be  al- 
lowed to  accumulate  is  or  is  not  void  as  against  the  rule 
against  perpetuities,  and,  if  invalid,  whether  or  not  the  same 
is  or  will  become  vested  in  the  plaintiff  or  his  heirs  by  in- 
heritance. 

In  the  joint  and  separate  answer  of  the  infant  defend- 
ants, Emily  P.  Hussey,  Jr.,  Catherine  P.  Hussey,  Mabel  W. 
Hussey  and  Dorothy  Hussey,  filed  by  their  guardian  ad 
litem,  it  is  claimed  that  the  trusts  for  accumulation  in  favor 
of  his  wards  provided  for  in  the  sixth  and  eighth  clauses 
of  his  will  are  valid  and  enforceable,  and  that  it  was  the 
intention  of  the  testator,  Daniel  P.  Hussey,  that  these  de- 
fendants or  their  children,  should  any  of  them  die,  leaving 
children,  before  the  date  of  distribution,  should  under  sec- 
tion 8  of  his  will  receive  the  principal  as  well  as  the  ac- 
cumulated income  provided  for  in  that  section.  He  also 
alleges  that  his  infant  wards  were  intended  by  testator  to 
be  the  residuary  legatees  of  any  portion  of  the  estate  not 
otherwise  disposed  of  in  his  will,  and  makes  his  answer 
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a  counterclaim  against  the  plaintiff  for  the  purpose  of  hav- 
ing the  rights  of  the  infants  ascertained,  and  requiring  the 
plaintiff  as  executor  and  trustee  to  account  for  their  shares 
when  so  ascertained.  The  court  below  held  that  the  pro- 
visions of  sections  6  and  8  of  the  will,  providing  for  the 
accumulation  and  distribution  of  the  income  of  Frederick 
D.  Hussej's  children  at  the  end  of  thirty-three  years,  at 
which  time  Emily  would  become  thirty-five  years  old,  if  liv- 
ing, were  valid  and  enforceable,  as  was  also  the  bequest 
of  the  principal,  and  adjudged  that  the  plaintiff,  Frederick 
D.  Hussey,  as  trustee  and  executor,  should  file  s^  full  and 
complete  account  showing  the  annual  income  from  the  trust 
estate  from  the  death  of  Daniel  P.  Hussey,  and  the  sums 
paid  by  him  to  Jane  M.  Littlefield,  prior  to  her  death,  under 
the  provisions  of  the  sixth  clause  of  the  will.  To  which  the 
plaintiff  excepted.  The  lower  court  declined  to  make  anv 
adjudication  on  the  question  as  to  whether  or  not  the  chil- 
dren of  Frederick  D.  Hussey  were  entitled  to  take  as  resid- 
uary legatees  that  portion  of  the  estate  of  Daniel  P.  Hus- 
sey not  specifically  devised  by  his  will.  To  which  the  guardi- 
an ad  litem  excepted,  and  both  the  plaintiff  and  the  guardian 
ad  litem  have  appealed. 

It  is  contended  in  behalf  of  Frederick  D.  Hussey:  First, 
that  the  provision^  contained  in  sections  6  and  8  of  the 
will,  for  the  accumulation  of  specific  portions  of  the  income 
for  the  benefit  of  his  children,  to  be  paid  to  them  when 
his  daughter,  Emily  P.  Hussey,  Jr.,  reaches  the  age  of  thir- 
ty-five, or,  if  she  should  not  live  that  long,  at  such  date*- 
had  she  lived,  are  void,  because  in  contravention  of  the  law 
against  perpetuities,  and  that,  being  void,  he,  as  heir  at 
law,  inherits  the  fund;  second,  that  the  testator  has  failed 
to  dispose  of  the  principal  from  which  this  income  is  de- 
rived, and  that  therefore,  as  heir  at  law,  he  is  entitled  to  it 
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as  intestate  property.  On  behalf  of  the  children  it  is  con- 
tended  by  their  guardian  ad  litem  that  appellant  is  wrong 
on  both  propositions. 

In  the  first,  second,  third,  foarth  and  fifth  clauses  of  the 
will,  testator  makes  certain  special  bequests  about  which 
there  is  no  controversy.  We  copy  the  remaining  clauses 
of  the  will,  although  only  the  sixth  and  eighth  are  directly 
involred  in  this  litigation.    They  are  as  follows: 

"Sixth.  After  deducting  any  payment  of  the  legacies 
before  named,  I  give  and  bequeath  to  my  beloved  wife  two- 
fifths  of  the  income  of  the  remainder  during  her  natural 
life,  and  to  my  said  son,  Frederick  D.,  I  give  and  bequeath 
a  like  sum  to-wit:  Two  fifths  of  the  income  of  said  re* 
mainder;  and  from  the  remaining  one  fifth  of  said  income 
1  direct  my  executors  to  pay  to  my  sister,  Jane  M.  Little- 
field,  an  annual  sum  of  five  hundred  dollars,  to  commence 
at  my  decease  and  payable  semi-annually,  and  to  be  con- 
tinued and  payable  during  her  natural  life;  the  balance  of 
said  one-fifth  of  said  income  shall  be  allowed  to  accumulate 
for  the  benefit  of  the  children  of  my  said  son  or  their  heirs,, 
such  accumulation  and  such  income  to  be  equally  divided 
and  paid  to  and  distributed  among  said  children  when  Em- 
•  ily  P.  Hussey,  daughter  of  Frederick  D.  Hussey,  arrives 
at  the  age  of  thirty-five  years  if  then  living,  or  at  that  date 
when  she  would  have  been  thirty-five  years  of  age  had  she 
lived,  being  then  deceased. 

"Seventh.  [He  gives,  at  the  death  of  his  wife,  160,000 
to  the  city  of  Nashua  to  establish  a  public  library.] 

"Eighth.  If  m^  said  son  shall  survive  my  wife,  he  shall 
receive  at  her  decease  the  sum  of  one  hundred  thousand 
dollars  from  my  estate  and  shall  continue  to  receive  two- 
fifths  of  the  income  of  the  remainder,  and  any  remainder 
income  heretofore  received  by  my  said  wife,  shall,  after 
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deducting  such  sums  as  to  my  said  executors  may  seem 
reasonable  and  fitting  for  the  support  of  the  children  of 
my  said  son,  be  allowed  to  accumulate  for  the  benefit  of 
said  children  conditioned  as  payments  and  distribution  as 
in  the  sixth  clause  of  the  will. 

"Ninth.  Should  my  said  son  die  before  my  said  wife, 
leaving  no  more  than  two  children,  I  give  and  bequeath  to 
my  sister,  Jane  M.  Littlefield,  my  brother's  widow,  Sarah 
S.  Hussey,  and  to  my  said  half  brothers,  Ezekiel  H.  and 
George  W.  Sargent,  if  living,  the  further  sum  of  fifteen 
hundred  dollars,  to  each  and  all  of  such  one  surviving. 

"Tenth.  In  case  of  the  death  of  my  said  son  before  the 
death  of  my  wife,  leaving  no  children,  I  give  and  bequeath 
to  my  wife  and  her  heirs  one  half  part  of  the  whole  of  the 
remainder  of  my  estate;  and  the  rest  and  remainder  of 
said  estate  shall  be  divided  into  equal  shares  between  those 
surviving  of  the  following,  to-wit,  the  widow  of  my  son, 
my  said  sister,  Jane  M.  Littlefield,  my  brother's  widow, 
Sarah  S.  Hussey,  and  said  half-brothers,  Ezekiel  H.  and 
George  W.  Sargent. 

"Eleventh.  If  from  any  cause  my  wife  should  be  dissat- 
isfied with  the  foregoing  provisions  of  this  will  relative 
to  her  share,  and  should  elect  to  receive  such  share  or  dis- 
tributive part  as  the  statutes  provide,  waiving  the  pro- 
visions herein  set  forth,  and  in  lieu  of  the  same,  then  I 
order  and  direct  that  my  said  son  shall  receive  one  half 
of  the  income  of  the  remainder  of  said  estate  instead  of 
two-fifths  as  set  forth  in  section  sixth.  And  I  further  order 
and  direct  that  my  said  son  shall  receive  on  his  arriving 
at  the  age  of  forty  years  the  principal  sum  of  which  he  shall 
have  received  the  income  as  provided  in  the  preceding 
sections. 
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"Twelfth.  I  hereby  constitute  and  appoint  Webster  P. 
Hussey  of  said  Nashua,  and  my  said  son,  Frederick  D.  Hus- 
sey,  executors  of  this  my  last  will  and  testament,  hereby 
revoking  any  and  all  former  wills  by  me  made,  and  I  here- 
by authorize  and  empower  my  said  executors  to  sell  or  ex- 
change my  estate  when  same  shall  be  deemed  best  and  ad- 
visable and  for  the  interest  of  said  estate  by  my  said  ex- 
ecutors, but  no  such  change  shall  be  made  in  said  estate 
except  sanctioned  by  both  of  said  executors;  further  direct- 
ing that  no  bonds  are  or  shall  be  required  of  them  as  such 
executors.  I  also  direct  that  all  necessary  expenses  shall 
be  paid  to  said  executors  incurred  in  the  execution  of  the 
provision  of  this  will,  but  that  said  son  shall  receive'  no 
further  compensation  for  his  services  in  the  same.  But  I 
direct  that  said  Webster  P.  Hussey  shall  receive  in  addi- 
tion to  such  necessary  expenses  a  sum  not  exceeding  at  any 
time  (besides  expenses)  the  sum  of  five  hundred  dollars 
per  annum,  and  at  no  time  shall  said  sum  so  received  exceed 
two  per  cent,  of  the  income  of  said  property  then  in  care 
and  trust  of  said  executors,  and  when  such  percentage  on 
the  income  as  aforesaid  would  be  less  than  five  hundred' 
dollars,  then  he  shall  receive  and  be  allowed  such  sum  as 
would  be  two  per  cent,  on  said  income,  and  such  sums  so 
allow^ed  to  Webster  P.  Hussey  shall  be  in  full  settlement 
and  compensation  for  his  services  while  acting  and  serving 
as  such  executor. 

*^In  witness  whereof  I  have  hereto  set  my  hand  and  seal 
this  twenty-first  day  of  June,  1883,  and  interlineations  in 
section  seven  and  eight  were  made  before  signing. 

"Daniel  P.  Hussey. 

"Signed,  sealed,  published  and  declared  .  .  .  said 
Daniel  Hussey  as  and  for  his  .  .  .  and  testament  in  the 
presence  of  us,  who  at  his  request  and  in  his  presence  and 
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in  the  presence  of  each  other  have  subscribed  our  names 
as  witnesses  thereto. 

**Chas.  W.  Hoitt. 

"Ira  Onstine. 

^'Mark  G.  Wilson." 

That  wills  must  be  sustained,  and  the  intention  of  the 
testator  given  effect  bj  courts  whenever  it  can  be  done 
without  violating  established  rules  of  law  or  some  public 
policy,  is  a  truism  so  often  repeated  that  it  has  become 
trite.  But  it  expresses  a  rule  which  is  applicable  to  the 
construction  of  every  will  when  its  validity  or  that  of  any 
part  of  it  may  be  called  in  question.  And  when  one  under- 
takes to  make  a  will  it  will  be  presumed  that  his  purpose 
is  to  dispose  of  his  entire  .estate,  and  does  not  intend  to 
die  intestate  or  become,  intestate  after  death.  And  courts 
are  never  disposed  to  put  such  construction  upon  a  will  as 
would  be  likely  to  lead  to  intestacy,  and  this  inclination 
is  most  strong  when  it  is  a  residue  of  personalty  which  is 
the  subject  of  th^  bequest.  See  Maberley  v.  Strode,  3  Ve- 
sey,  456;  Whitcomb  v.  Rodman,  28  L.  R.  A.,  149,  note:  "And 
if  the  reading  of  the  whole  will  produces  a  conviction  that 
testator  must  necessarily  have  intended  an  interest  to  be 
given,  and  which  is  not  bequeathed  by  express  and  formal 
words,  the  court  must  supply  the  defect  by  implication.  See 
Phelps  V.  Phelps,  143  Mass.,  570  [10  N.  E.,  452]."  So  far 
as  we  are  able  to  discover,  there  is  nothing  in  any  clause 
of  this  will  which  indicates  an  intention  on  the  part  of  the 
testator  that  any  part  of  his  estate  should  under  any  cir- 
cumstances be  treated  as  intestate.  After  providing  for 
the  payment  of  certain  specific  bequests,  he  divides  the  en- 
tire remainder  of  his  estate  into  five  equal  parts,  and  specifi- 
cally disposes  of  each  of  these  parts.    In  the  sixth  clause  of 
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his  will  he  gives  the  income  on  two-fifths  of  this  remainder 
to  his  son,  the  appellant,  without  restriction.  In  the  elev- 
enth clause  he  provides  that  when  he  arrives  at  the  age  of 
forty  years  he  shall  receive  the  principal  of  this  two-fifths, 
and,  as  appellant  has  passed  the  age  of  forty  yeara,  no 
question  can  rise  as  to  this  two-fifths  remainder.  He  then 
gives  the  income  on  two  of  the  other  fifths  of  his  estate 
to  his  wife  for  life,  and  in  the  eighth  clause  of  his  will  pro- 
vides that  if  his  son  should  outlive  his  mother  he  shall  re- 
ceive therefrom  |100,000  in  addition  to  the  two-fifths  al- 
ready devised  to  him;  and  testator  then  provides  in  clause 
8  that  his  executors  may  deduct  such  sums  as  may  seem 
reasonable  to  them  from  the  income  of  the  remainder  of 
this  two-fifths  of  his  estate,  on  which  his  wife  during  her 
life  had  drawn  the  income,  for  the  support  of  his  grand- 
children, and  that  any  remainder  of  income  from  this  two- 
fifths  shall  be  allowed  to  accumulate  for  the  benefit  of  th^ 
grandchildren,  conditioned  as  to  payment  and  distribution 
as  in  the  sixth  clause  of  his  will.  In  the  ninth  clause  he 
provides  for  an  additional  bequest  to  his  brothers  and  sis- 
ters of  ?1,500  in  the  event  his  son  shall  die  before  his  wife, 
leaving  only  two  children.  In  the  tenth  clause  he  provides 
for  the  distribution  of  his  estate  in  case  his  son  dies  before 
his  wife,  leaving  no  children,  and  in  the  eleventh  clause 
he  provides  for  the  contingency  of  his  wife  renouncing  the 
provision  made  for  her  in  the  will  and  claiming  dower. 

We  will  not  consider  the  disposition  made  by  testator 
in  the  sixth  clause  of  the  will  of  the  remaining  one-fifth 
of  his  estate.  Out  of  the  income  of  this  one-fifth,  testator 
directs  that  his  executors  shall  pay  his  sister,  Jane  M. 
Littlefield,  annually  during  her  life,  foOO,  and  that  the  bal- 
ance of  the  income  on  this  one-fifth  shall  be  allowed  to  accn- 
mulate  for  the  benefit  of  his  grandchildren  or  their  heirs. 
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and  that  such  accumulations  and  income  should  be  paid 
to  them  when  his  granddaughter  Emily  was  thirty-five  years 
of  age,  or  would  have  been  had  she  liyed.  It  must  be  con- 
ceded that,  in  order  to  sustain  the  bequest  of  the  prin- 
cipal of  this  one-fifth  interest  of  the  estate,  we  must  be- 
lieve that  testator  intended  and  has  attempted  to  make 
such  a  bequest.  It  is  clear  from  the  entire  will  that  testa- 
tor intended  that  the  bulk  of  the  estate,  after  the  death 
of  his  widow,  should  go  for  the  benefit  of  his  son  and  his 
grandc'hildren,  and  that,  distrusting  the  improvidence  of 
youth,  he  postponed  the  time  when  both  his  son  and  his 
grandchildren  could  take  possession  of  the  principal  of  his 
estate  devised  to  them,  until  they  had  acquired  the  dis- 
cretion which  is  tba  usual  accompaniment  of  more  mature 
years.  The  provisions  in  the  will  for  the  benefit  of  the  wife 
and  son  of  the  testator  are  clear,  definite  and  explicit. 
There  is  not  the  slightest  intimation  that  testator  intended 
that  either  of  them  should  take  by  inheritance  as  well  as 
by  bequest.  And  we  think  it  is  equally  dear  that  he  intend- 
ed that  his  grandchildren  should  take,  the  entire  accumu- 
lations of  the  one-fifth  of  his  estate  devised  in  the  sixth 
clause  of  his  will,  subject,  however,  to  the  annuity  in  favor 
of  his  sister,  Mrs.  Jane  M.  Littlefield,  during  ber  life.  It 
is  contended  for  appellant  that  the  words  "accumulations" 
and  "inoome"  are  synonymous,  and  both  refer  to  the  pre- 
mium or  interest  which  may  be  realized  upon  the  prin- 
cipal of  this  one-fifth  of  testator's  estate,  and  neither  has 
any  reference  to  the  principal  of  the  t>ne-fifth.  It  must  be 
conceded  that  in  its  ordinary  use  the  word  ^'accumulations'' 
is  used  in  this  sense,  but  in  law  it  has  a  more  definite  and 
technical  meaning.  Black,  i^  his  Law  Dictionary,  defines 
its  legal  meaning  as  follows:  "When  an  executor  or  other 
trustee  masses  the  rents,  dividends,  or  other  income  which 
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he  receives,  treats  it  as  capital,  invests  it,  makes  a 
new  capital  of  the  income  derived  therefi-om,  invests  that, 
and  ao  on,  he  is  said  to  accumulate  the  fond.  And  the 
capital  and  accrued  income  thus  procured  constitute  accu- 
mulations," We  are  satisfied  that  the  testator  used  the 
word  "accumulations"  in  this  sense.  He  plainly  intended 
that  this  particular  fund  should  grow;  that  the  surplus  in- 
come, after  payniant  of  the  annuity  of  $500  to  his  sister, 
should  be  added  to  the  principal,  and  become  a  part  of  the 
capital  from  year  to  year;  and  that  in  this  way  k  fund 
should  be  accumulated  from  the  capital  and  accrued  in- 
come for  the  benefit  of  his  grandchildren.  There  is  an- 
other well-settled  rule  of  construction  that  would  give  the 
principal  of  .this  one-fifth  to  the  grandchildren.  The  testa- 
tor nowhere  provides  that  it  sliall  go  to  any  one  else,  or 
fall  in^o  the  residue  of  his  estate,  and  where  the  interest 
of  a  fund  is  bequeathed  to  a  legatee  or  in  trust  to  him, 
without  any  limitation  as  to  thia  eontinuam'e,  the  principal 
will  be  regarded  as  bequeathed  also.  See  Craft  v.  Snook's 
Ex'rs,  13  N.  J.  Eq.,  121,  78  Am.  Dec,  94;  Gulick's  Ex'rs 
V.  Gulick,  25  N.  J.  Eq.,  324;  Wainright  v.  Wainright,  3 
Ves.  Jr.,  558;  Hale  v.  Beck,  2  Eden,  229.  We  are  therefore 
of  the  opinion  that  testator's  grandchildren  took  not  only 
the  income,  but  also  the  principal,  of  the  one-fifth  of  the 
estate. 

.We  will  now  proceed  to  the  consideration  of  appellant's 
second  contention,  that  tlie  provision  directing  the  accu- 
mulation of  income  and  its  distribution  to  the  grandchil- 
dren when  Emily  should  arrive  at  the  age  of  thirty-five 
years,  or  would  have  reached  that  age  if  living,  violates 
the  rule  against  perpetuities.  Mr.  Perry,  in  his  work  on 
Trusts  (5th  Ed.,  vol.  1,  section  381),  says  that:  "In  deter- 
mining whether  a  particular  devise  is  contrary  to  the  rule 
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against  perpetuities,  the  inquiry  is  not  whether  the  con- 
tingency upon  which  the  lastate  is  to  vest  actually  occurs 
within  the  time  limited  by  the  rule,  but  whether  it  is  pos- 
sible that  the  event  may  not  happen  within  the  time.  If 
it  is  possible  that  the  event  upon  which  the  executory  de- 
vise,, or  shifting  or  springing  use,  is  to  vest  in  some  person, 
may  not  happen  within  the  time,  the  executory'  eeitate  is 
void,  although  in  fact  the  event  actually  happens  within 
the  time/^  Underbill  on  the  Law  of  Wills  (vol.  2,  sections 
883,  886)  is  to  the  same  effect.  And  this  view  was  adopted 
by  this  court  in  Stevens  v.  Stevens,  21  R.,  1315,  54  S.  W., 
835;  Coleman  v.  Colieman,  23  R.,  1476,  65  S.  W.,  832.  Un-  y/ 
doubtedly  this  provision  of  the  will  under  our  statute 
against  perpetuities  would  be  held  void,  but  this  being  the 
will  of  a  testator  who  died  domiciled  in  New  Hampshire, 
which  disposes  alone  of  personalty,  it  must  be  construed 
according  to  the  law  of  New  Hampshire.  On  this  point, 
Judge  Story,  in  his  work  on  Conflict  of  Laws  (section  465), 
says:  ''It  is  now  a  well-settled  principle  in  the  English 
law  that  a  will  of  personal  propeaty,  regularly  made  ac- 
cording to  the  law  of  the  testator's  domicile,  is  sufficient 
to  pass  such  property  in  every  other  country  in  which  it  is 
situated."  Page  on  Wills,  section  35,  says :  "Where  a  be- 
quest of  personalty  creates  a  trust,  its  validity  is  primarily 
to  be  determined  by  the  law  of  the  domicile  of  the  testator, 
not  the  law  of  the  place  where  the  property  is  situated." 
On  the  same  subject,  Mr.  Wharton,  in  his  Conflict  of  Laws 
(section  570),  says:  "By  the  English  common  law,  as 
held  both  in  England  and  the  United  States,  testamentary 
capacity  as  to  personalty  is  governed  by  the  law  of  the 
domicile  of  the  testator  at  the  time  of  his  death."  And 
this  rule  has  been  followed  by  this  court  in  num«erous  de- 
cisions.     See  Chapline  v.   Moore,   23   Ky.,   175;  Fletcher's 
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^dm's.  V.  Sanders,  37  Ky.,  345,  32  Am.  Dec.,  96;  Townes 
V.  Durbin,  60  Ky.,  355,  77  Am.  Dec.,  176;  Dannelli  v.  Dan- 
ttelli's  Adm'r.,  67  Ky.,  57.  Indeed,  we  do  not  undiarstand 
that  thia  proposition  of  law  is  controverted  by  appellant. 
It  therefore  remains  to  be  determined  whether  the  bequest 
at  the  time  it  took  effect  was  in  conflict  with  the  law  of 
New  Hampshire,  the  domicile  of  testator. 

It  appears  from  the  evidence  that  there  is  no  statutory 
provision  in  New  Hampshire  against  perpetuities,  and  that 
the  common-law  rule  prevails  there,  except  in  so  far  as  it 
has  baen  modified  by  the  decisions  of  the  Supreme  Court  of 
that  State.  The  common-law  rule  required  that  every  inter- 
est disposed  of  by  will  should  vest  within  a  life  or  lives 
in  being  at  ithe  creation  of  the  estate,  and  twenty-one  years 
and  ten  months  thereafter.  See  Blackstone's  Com.,  174;  2 
Minor's  Institutes,  376,  377.  And  it  is  clear  that,  tested  by 
the  restrictions  of  the  common  law,  the  devise  in  this  claucie 
to  testator's  grandichildren  is  void  because  it  postpones 
the  enjoyment  of  the  income  for  a  period  of  thirty-three 
years,  which  is  longer  than  the  time  allowed  by  the  common- 
law  rula  But  the  Supreme  Court  of  New  Hampshire,  in 
1891,  in  their  decision  in  Edgerly  v.  Barker,  66  N.  H.,  434, 
31  Atl.,  900,  which  is  also  reported  in  28  L.  R.  A.,  328,' modi- 
fied that  rule  of  the  common  law' as  to  perpetuities  in  a 
very  important  particular.  In  that  case  the  testator  de- 
vised the  remainder  of  his  estate  to  trustees,  who  were  to 
pay  fixed  sums  to  the  testator's  two  children  for  life,  with 
remainder  of  the  estate  over  to  testator's  grandchildren, 
born  and  unborn,  and  to  be  paid  to  them  when  the  youngest 
should  arrive  at  forty  years  of  age,  and  upon  their  giving 
bond  to  the  children  of  the  testator  for  the  payment  of  the 
support  provided  for  them  in  the  will.  At  common  law 
this  restriction  in  the  vesting  of  the  estate  would  have  ren- 
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dered  the  devise  void,  bnt  the  court  sustained  it  by  modi- 
tying  the  provision  so  as  to  make  the  gift  take  effect  when 
the  youngest  child  reached  the  age  of  twenty-one  years  in- 
stead of  forty,  upon  the  theory  that  the  controlling  idea 
of  the  testator  was  that  his  grandchildren  should  have  the 
remainder  of  his  estate,  and  that  the  postponement  of  this 
devise  until  the  youngest  child  was  forty  years  old  was.  , 
secondary  and  subordinate,  and  that  the  court  would  not . .., 
permit  the  plain  intent  of  the  testator  that  his  grandchil- 
dren should  have  the  estate  to  be  defeated  by  the  provision 
that  it  should  not  tate  effect  yntil  the  youngest  was  forty  ^ . 
years  old.  The  edition,  of  the  Lawyers'  Reports  Annor.,. 
tated,  in  a  note  appended  to  this  case,  says:  "The  applica- 
tion of  the  cy  prea  doctrine  to  a  gift  which  is  not  charitable, 
so  as  to  save  it  substantially,  when  the  time  of  distribu- 
tion fixed  by  the  will  is  unlawfully  remote,  is  somewhat 
unusual,  but  the  opinion  in  the  above  case  presents  much 
authority  for  the  essential  principle  involved."  And,  wheth- 
er the  decision  in  that  case  be  sound  or  not,  it  is  conceded 
to  be  the  laifr-  of  New  Hampshire,  under  which  the  validity 
of  the  devise  in  this  case  must  be  determined. 

It  is  very  earnestly  inmsted  for  the  appellauit  that  the 
difference  between  this  case  and  the  Edgerly  case  is  so 
marked  as  to  except  it  from  the  rule  announced  in  the  Ed- 
gerly case.  The  basis  of  this  contention  is  that  in  the 
Edgerly  case  the  beneficiaries  were  known,  and  the  limita- 
tion was  only  as  to  the  time  whem  the  estate  should  pass, 
whilst  in  this  caj9e  the  persons  who  are  to  take  can  not  be 
known  until  his  grandchild  Emily  should  arrive  at  the 
age  of  thirty-five,  or  would  arrive  at  that  age  provided  she 
is  alive.  And  in  support  of  this  contention  appellants  have 
'taken  the  deposition  of  a  distinguished  lawyer  and  citizen 
of  New  Hampshire,  who,  in  answer  to  a  request  by  appel- 
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lant  to  iwint  out  the  distinctions  between  this  case,  and  the 
Edgerly  case,  said:  ^^In  tibe  Barker  case,  as  the  bequest 
wonld  not  take  eflfeet  until  all  the  grandchildren  were  born 
and  the  youngest  became  twenty-one,  the  same  persons  would 
receive  the  property  as  would  have  taken  it  at  the  end  of 
forty  years.  No  change  of  the  beneficiaries  could  have  been 
made  by  the  court's  action,  whilst  in  the  Hussey  case  the 
vesting  of  the  estate  at  the  end  of  twenty-one  years  instead 
of  thirty-three  years  would  cnt  off  any  grandchildren  born 
during  the  twelv«eryear  period,  a  change  of  the  beneficiaries 
would  have  been  made  by  the  court's  action,  and  the  tes- 
tator's primary  purpose  altered."  Upon  cr^ss-examination, 
the  witness  was  asked  this  question :  "Mr.  Senator,  I  think 
it  appears  from  the  report  of  the  Barker  case  that  at  the 
date  that  case  was  decided  by  the  Supreme  CJourt,  or  at 
least  at  the  time  when  testator  died,  the  testator's  son 
was  thirty-five  years  old  and  the  son's  wife  was  thirty-two 
years  old,  and  they  were  approximately  at  these  respective 
ages  at  the  time  the  case  was  decided.  Assuming  that  to 
be  true,  suppose  that  a  child  was  born  to  that 'couple  after 
the  decision  of  the  Supreme  Court  of  New  Hamp- 
shire in  the  Barker  case;  in  your  opinion,  would 
that  child  share  with  other  grandchildren  in  tes- 
tator's estate,  or  would  he  or  she  be  cut  off?  An- 
swer, I  think  they  should  be  cut  off,  because  the  estate 
could  not  vest  until  twenty-one  years  after  his  birth,  and 
such  a  limitation  after  life  not  in  being  or  gestation  when 
testator  died  would  be  void.  What  the  court  meant  as  to 
unborn  children  not  then  in  gestation,  I  can  not  discover. 
As  a  matter  of  fact,  I  suppose  there  were  none."  Question 
17,  "Then  in  the  Baricer  case  there  was  a  possibility  of 
a  grandchild  being  bom  who  could  not  share  in  the  testa-  ' 
tor's  estate ;  that  is  a  fact,  is  it  not?    Answer.  Yes,  if  that 
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was  the  purpose  of  the  court  in  that  case.  Possibly  the 
court  iibtended  that  all  of  the  unborn  children  should  be 
reckoned  and  the  property  vested  at  the  end  of  twenty-one 
years  from  the  birth  of  the  youngest  child,  whenever  bom. 
If  so,  this  would  tend  to  impeach  the  soundness  of  the  de- 
cision in  Edgerly  v.  Barker,  but  would  not  alter  the  fact 
that  there  w^  no  possibility  of  change  in  the  beneflciaries 
by  cutting  the  limitation  from  forty  years  to  twenty-one 
years.  Question  18.  Has  the  decision  in  Edgerly  v.  Bar- 
ker been  overruled  or  modified?  Answer.  Not  that  I  am 
aware  of." 

It  seems  quite  plain  that  in  Edgerly  v.  Barker  the  court 
put  the  period  of  distribution  at  the  time  when  the  young- 
est child  then  living  becamje  twenty-one  years  of  age,  so 
that  there  was  a  possibility  in  that  case  that  other  children 
might  be  born  after  that  time  who  would  be  excluded.  So, 
after  all,  it  seems  to  us  that  it  is  impossible  to  distinguish 
on  principle  this  case  from  that,  and  that,  following  the 
doctrine  laid  down  in  that  case,  the  chancellor  properly 
decided  that  the  provision  of  the  will  directing  the  accumu- 
lation of  the  income  was  valid  and  enforceable  for  a  period 
of  twenty-one  years  after  testator's  death,  and  should  be 
carried  out  by  the  trustee,  and  that  two-fifths  of  the  in- 
come, to  be  accumulated  under  the  eighth  clause  of  the  will 
after  the  death  of  testator's  widow,  stands  upon  the  same 
footing  as  the  one-fifth  directed  to  be  accumulated  under 
the  sixth  clause  of  the  will,  with  the  exception  that  the 
support  for  the  children  is  to  be  deducted  from  the  income 
derived  from  this  interest,  and  that  both  funds  go  to  the 
grandchildren  in  twenty-one  years  after  the  probation  of 
the  will  of  Daniel  P.  Hussey. 

The  third  ground  relied  on  for  a  reversal  is  that  the  chan* 
cellor  erred  in  requiring  an  accounting  in  this  action  by 
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the  executor  and  trustee,  as  he  qualified  as  such  in  the 
State  of  New  Hampshire  and  received  the  estate  by  virtucf 
thereof,  and  appellant  has  cited  numerous  authorities  to 
support  his  contention  that  an  executor  can  not  be  sued  out 
of  the  jurisdiction  of  his  appointment  for  a  failure  to  carry 
out  the  trust  imposed  upon  him.  But  the  law  on  this  ques- 
tion has  long  been  settled  against  his  contention  in  this 
State  by  numerous  adjudications  of  this  court.  In  the 
early  case  of  Dorsey's  Executor  v.  Dorsey's  Adm'r,  28  Ky.^ 
280,  22  Am.  Dec,  33,  it  was  held  that  a  distributee  of  a 
decedent  might  enforce  distribution,  in  the  courts  of  this 
State,  of  assets  received  by  the  administrator  appointed 
in  Maryland,  if  found  in  this  State.  This  was  followed  by 
Atchison's  Heirs  v.  Lindsey,  45  Ky.,  86,  43  Am.  Dec,  163, 
in  which  the  administrator  and  infant  heirs  of  John  At- 
chison sought  to  recover  of  James  Lindsey,  who  adminis- 
tered upon  the  estate  of  decedent  in  South  Carolina,  cer- 
tain assets  received  by  him  in  that  State.  The  contention 
was  made  in  that  case  that,  es  Lindsey  was  appointed  ad- 
ministrator in  South  Carolina  and  received  the  assets  sued 
for  there,  he  could  not  be  held  responsible  in  the  tribunals 
of  this  State  for  the  surplus  remaining  in  his  hands  at  the 
suit  of  a  local  administrator  and  infant  heirs  of  decedent. 
In  response  to  this  contention,  after  referring  to  Dorsey^s 
Executor  v.  Dorsey's  Adm'r,  the  court  said:  "Upon  express 
authority  of  this  case,  and  upon  our  own  sense  of  what  is 
required  by  convenience  and  justice,  and  of  the  comity  due 
sovereignty  and  laws  of  South  Carolina,  we  are  of  the  opin- 
ion that  the  mere  fact  that  Lindsey  was  appointed  admin- 
istrator in  that  State  and  received  there  the  assets  for  which 
he  is  now  charged,  does  not  of  itself  exempt  him  from  all 
liability  to  be  sued  in  tribunals  of  this  State  for  a  claim 
growing  out  of  his  having  thus  received  assets,  to  the  pro- 
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ceeds  of  which  the  complainants  or  some  of  them  are  en- 
titled. Whether  any  decree  should  finally  be  rendered 
against  him  on  this  account  may  depend  upon  the  facts 
disclosed  in  his  answer,  and  upon  the  proof;  but  we  think 
he  was  bound  to  answer."  The  question  was  again  before 
this  court  in  Manion's  Adm'rs  v.  Titsworth,  57  Ky.,  597, 
and  in  a  well-considered  opinion  by  Judge  Simpson  it*  was 
decided  "that  it  was  settled  doctrine  in  this  State  that  the 
administrator  or  executor  who  is  appointed  or  who  quali- 
fied in  another  State  and  there  receives  assets  in  his  hands, 
may  be  sued  in  the  tribunals  of  this  State  by  persons  en- 
titled to  such  assets,  if  he  shall  have  removed  to  and  set- 
tled in  this  State.''  The  question  was  again  before  the 
court  in  Keiningham  v.  Eeiningham's  Ex'r,  24  B.,  1330,  71 
S.  W.,  497,  and  the  doctrine  was  reafQrmed.  Appellant 
avers  that  his  domicile  is  in  this  State,  that  the  property 
disposed  of  by  the  sixth  and  eighth  clauses  of  the  will  of 
testator  are  in  his  possession  and  under  his  control,  and 
that  no  part  of  it  is  within  the  State  of  New  Hampshire. 
It  is  manifest  that  the  New  Hampshire  courts  could  not 
enforce  any  decree  for  a  settlement  of  appellant's  accounts 
unless  he  voluntarily  came  within  their  jurisdiction,  and 
that,  under  the  decisions  quoted  supra,  the  courts  of  Ken- 
tucky have  jurisdiction  both  of  him  and  the  property  re- 
ceived by  him  under  the  will  of  testator  for  the  purpose 
of  requiring  an  accounting  at  his  hands.  We  therefore 
conclude  that  the  court  did  not  err  in  so  adjudging.  In 
our  opinion  the  trial  court  properly  declined  to  pass  upon 
the  question  raised  by  the  guardian  ad  litem  as  to  who 
were  intended  by  testator  to  be  the  residuary  legatees  of 
any  portion  of  his  state  not  otherwise  disposed  of  by  his 
wilL 
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For  reasons  indicated,  the  jadgment  upon  the  original 
appeal  is  afiSrmed,  and  the  cross-appeal  prayed  by  the  guar- 
dian ad  litem  dismissed,  and  the  cause  remanded  for  pro* 
ceedings  not  inconsistent  with  this  opinion. 

Whole  court  sitting. 

Petition  for  rehearing  by  appellant  overruled. 


Case  7— Action  by  People's  Electric  Light  &  Power  Oo.  against 
THE  Capital  Gas  &  Electric  Light  Co.  to  Enjoin  the  Defendant 

Co.     FROM     iNTEKiJEEINO     WITH     PLlINIIFF'S     ALLEGED     EiXCLUSIVE 

Rights,  &c. — ^June  16. 

People^s  Electric  Light  &  Power  Co.  v. 
Capital  Gas  &  Electric  Light  Co. 

APPEAL  FROM   FRANKJ.IN   CIRCUIT  COURT. 

From  the  ;ruDGMENT  boih  parties  appeal,    affirmed. 

Municipal  Corporations — Exclusive  Franchises — Gas  Companies — 
Right  to  Furnish  Electric  Light — Rival  Claim — Pleading — 
Defenses — Enl.vrgement  of  Franchise. 

1.  Whjwe  the  exclusive  fraucshise  to  furnish  light  to  a  city  has  been 
granted  to  a  gas  and  electric  light  compatny,  aaid  another  oompany 
also  claimo  such  right,  thereby  (sasting  a  cloud  on  the  ftltlie  of  tbe 
flrat  company  to  the  right  claimed  by  it,  injunction  to  restrain 
the  second  company  from  setting  tup  such  exclusive  right  to  the 
proper  remedy,  though  tbe  first  company  Jis  not  in  poisseBalon  of 
the  MreetB. 

2.  In  an  action  by  a  gas  and  electric  light  company,  claiming  that  the 

fcxclusdve  franchise  to  light  the  streets  had  been  granted  to  it, 
to  restrain  another  oompany  from  setting  up  a  claim  to  a  similar 
exclusive  right,  a  plea  of  champerty  by  defendant^  on  the  ground 
that  it  had  the  exclusive  rl^t  to  furnisih  Ughit  at  the  time  the 
plaintiff's  franchise  was  granted,  was  demurrable. 

3.  A  plea  denying  that  the  sale  of  th.e  francihiJEie  to  appellant  wa.'i 
advertised,  or  that  bids  were  publicly  reoeiived  <lherefor,  or  that 
the  f  rainchJUsie  was  sold  to  appellant  as  thei  hii^best  and  besrt  bidder, 
staited  a  good  defease. 
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•i.  Where  the  charter  of  a  gaa  company  did  not  authorize  it  to  fur- 
nish any  other  light  than  gas,  and  it  had  no  f^ilitiCB  for  so  doing 
a  franchise  granted  by  a  city  to  such  company,  giving  it  fne 
exclusive  right  to  use  the  etreeits  to  furnish  gaj9  and  "other  lllum- 
inajting  light,"  was  void  as  to  "other  illuminating  light" 

5.  A  city  contracted  to  deed  its  gas  plant  and  grant  an  exchisive 

franchise  to  furnish  gas  and  other  light  to  a  company  whose 
oibar<iEr  gave  it  no  right  tci  furnJsh  any  light  but  gas.  The  deed 
was  macle  to  an  assignee  of  this  company,  aind  the  assi^ee's 
Qharter  provided  thait  it  sihould  furnifsfti  gafi  and  etlectric  light 
The  deed  imposed  xm>  obligation  on  the  grantee  to  furnish  any 
other  ligiht  than  gas.  HeJd,  that  the  deed  did  not  give  the  gran- 
tee  an  excKiaive  right  to  furnish  electric  light. 

6.  Contracts  made  by  the  granttee  with  the  city  with  refcj^reooe  to 
fomfishing  eikctric  lights,  ^hich  did  not  impose  on  the  ooonpany 
any  duty  to  furnish  such  light,  did  not  give  the  company  an  ex- 
clusive right  to  furnish  electric  light. 

7.  Under  Canstltution  section  164,  providing  that  beforei,  granting 
any  fraiichice  for  a  term  of  yeai's,  a  city  shall  receive  bids  thisira- 
for  and  award  tiic  same  to.  the  higheet  and  best  bidder,  a  city 
can  not  enlarge  a  franchise  already  granted,  except  by  award  to 
the  highest  and  best  bidder. 

HAZELRIGG  &  CHENAULT  A^D  JOHN  W.  RAY,  for  appellant. 

Under  the  provisions  of  section  164  of  the  Constitution,  the 
city  council  of  Frankfort  proeeeded  to  advertise,  and  sold  a 
franchise  to  the  kppcilant  company,  and  it  is  conceded,  in  strict 
conformity  to  said  section,  and  the  question  presented  is  whether 
this  is  an  exclusive  frauchise  or  a  mere  privilege  to  run  for 
twenty  years.  Our  contention!  is  that  the  word  franchise  in- 
cludes more  than  a  privilege,  and  by  this  sale  the  appellant  ac- 
quired the  exclusive  privilege  to  supply  the  city  of  Frankfort, 
its  Inhabitants,  and  consumer!?^  with  electricity  for  lighting  and 
other  purposes. 

The  question  then,  is  whether  the  city  bad  the  power  to  grant 
an  exclusive  franchise  to  the  appellant,  because  of  the  rights  of 
the  appellee.  If  the  appellee  has  an  exclusive  right  it  exists  in  per- 
petuity, which  is  not  favored  in  the  law,  unless  theirei  is  a  clear 
unmistakable  intention  of  the  Legisla/ture  to  grant  sudi  power 
to  the  city  council  to  make  such  contract,  which  does  not  appear 
in  any  charter  of  said  city. 

(1)  We  contend  that  'the  charter  of  thte*  defendant  gives  Ft  no 
fianohise,  no  exclusive  right.  II  is  only  an  act  of  Incorporadon 
that  authorizes  it  to  nianiifacUire  and  sell  electricity  and  ga?L 
Birt  the  right  to  manufacture  electric  light  not  having  been  ex- 
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erciacd  from  the  time  of  ltd  charter  in  1882  until  1890,  we  cou- 
tend  ^hat  under  chapter  56,  section  12,  General  Statutes,  this 
non-user  of  thje  right  to  manufacture  and  sell  electric  lights,  was 
abandon^  and  forfedted. 

(2>  We  contend  further  that  under  the  schedule  of  the  Con- 
stitution, such  francthise  if  it  ever  had  beem  exclufilve^  and  wtas 
in  perpetuity,  is  repugnant  to  tihe  Constitution  ,and  was  repealeki 
in  Scpitember,  lSd7,  six  years  after  the  ado^ition  of  the  Ooiiati- 
tution. 

<3)  In  1832  when  the  origimal  oharter  of  lappeUee  was  paissed, 
electricity  was  not  in  use  as  a  lighting  property,  and  was  not 
in  the  mind  of  the  Legislature  when  eaid  ciiaiter  was  granted, 
aind  therefbre  was  not  includod    or  covered  by  the  charter. 

<4)  If  <the  city  oif  Praaikfoit  in  18^2  had  (the  right  to  sell  the 
electric  ligiht  franchise,  and  did  sell  it  and  the  ai^;)ellee  com- 
pany had  the  right  to  buy  it,  aoxd  did  buy  it,  still,  when  the 
oonvpany;  come  to  make  the  oontract  for  llglhtiiig  they  must 
maJce  it  in  conformity  to  the  law  governiing  thei  making  of 
oontraota  at  the  time  (the  contract  was  made,  and  this  the  appellee 
failed  to  do  and  it^  contract  is  absolutely  void. 

AUTHORITIES   CITED. 

Beard  v.  The  City  of  Hopkinsville,  95  Ky.,  239;  Nicholasville 
Water  Co.  v.  City  Nlcholasville,  18  R.,  592;  Dillon  on  Mun. 
Corp.,  sees.  692  to  696;  84  Ky.,  175;  25  Com.,  19;  132  Ind.,  575; 
18  Ohio,  262;  47  W.  Vir.,  739;  172  U.  S.,  1;  32  Am.  St.  Rep., 
457;  161  Pa.  St  Rep.,  510;  146  U.  S.,  258;  Charles  River 
Bridge  Case. 

J.  B.  LINDSteY  AND  JOHN  W.  RODMAN,  fob  appellee. 

SAI.IBNT   POINTS. 

1.  ?*rom  anterior  to  18C9  and  up  to  1882  the  board  of  ooun- 
dlmen  of  the  city  of  Fvankfort  had  in  itself  the  excluadve  fran- 

'  chiee  for  using  the  streets,  &c.,  and  to  furnish  to  the  city  aaid 
its  inhabi(tants  from  a  light  plant,  lights  of  all  kinds,  including 
the  two  principal  kinds — gas  and  electricity. 

2.  The  act  of  March  28,  1872,  authorized  the  board  of  coun- 
<iilmen  of  the  city  of  Frankfort  to  sell  or  grant  or  lease  any  prop- 
erty the  city  had,  Inoludiing  franchisee,  on,  such  terms  and  for 
£uoh  sums  as  the  board  of  oouncilmen  should  deem  for  the 
Jbest  interests  of  the  city. 

3.  The  said  board  had  not  up  to  1882  erected  any  electric 
plant,  but  had  had  im  operation  a  gas  plant  from  long  lanterior 
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to  1869.  and  the  same  was  out  of  repair  audi  iiisufflci€flit  for  the 
want  of  the  city  and  its  In  habitants. 

4.  There  being  no  investmeac  in  any  electric  plants  It  was 
III  the  power  of  the  Legislature  to  modify  the  city's  •eilectrlo 
franchise  right,  and  It'  did  so  by  act  of  April  24,  1882,  which 
incorporated  the  appellee  company  and  gave  it  the  powers  granted 
there  in  perpetuity,  among  others,  the  ri^ut  tio  acquirei  pnyp- 
erty  of  eirery  kind  necesaary  for  the  purpose  and  the  franchise 
to  erect  in  the  city  of  Frankfort,  an-d  on  and  .oiv6ir  ithei  streets, 
&C.,  thereof  an  electric  light  pleu^t  (this  without  obtainilng  the 

*  consent  of  the  municipal  authorities)  and  with  the  consent  cf 
the  city  council  to  aJso  erect  in  the  city  and  on  and  under  the 
crtreets,  &c.,  thereof  a  gas  plantt,  and  the  right  aaid  framchise  iu 
perpetuity  to  furnish  Loth  gas  and  electricity  to  the  city  and 
it3  inhabitants  desiring  the  sSime,  and  the  charter  obligated  ap- 
pellee to  furnish  both  kind?  of  lights  to  the  city  aiid  its  in- 
habitants on  such  reasonable  .terms  as  might  be  agreed  on  by 
the  paities  from  time  to  time,  the  gas  never  to  coat  more  than 
$3  por  1,000  feet   (cubic). 

5.  That  after  the  granting  of  appedlee's  charter  it  was  in  itihe 
power  of  the  city  to  hold  on  to  its  exalusive  gas  franchise  and 
also  to  go  on  and  erect  an  electric  light  plant,  though  the  ap- 
pellee could  also  erect  and  operate  another  .cdecitric  plant  in  the 
city  and  operate  it;  but  it  was  also  In  the  power  \oi  the  board 
of  councJlmen  of  ihe  city  of  Frankfort  (under  authority  of  the 
act  of  March  28,  1872)  to  make  the  franchise  for  gas  and  elec- 
tric lights  of  the  CJapital  Gas  &  Electric  Light  Company,  ex- 
clusive for  the  period  of  forty  yeaj^  {or  even  irt^  perpetuity), 
(9ee  Newport  L«ight  Cases  in  84  Ky.  and  89  Ky.,  and  cases 
In  115  U.  S.  Rep.,  and  other  authorities  referred  to  in  printed 
brief. 

6.  That  by  the  deed  and  contract  between  the  board  of  ooun- 
cilmen  of  the  city  of  Frankfort  and  the  Capital  Gras  &  Electric 
Light  Compattiy,  of  date  June  27,  1882,  for  the  consiideratBoa 
of  $40,000,  to  be  paid  at  the  eoud  of  forty  yeans  from  July  1, 
1882,  and  the  interest  thereon  to  be  paid  semti-amnually,  and 
the  other  con.slderations  set  out  in  the  deed  imduding  a  Men 
on  the  land,  plant  and  franchiaes  to  secure  the  payment  of  the 
$40,000,  &c.,  the  entire  lighting  plant  of  the  cdty  Including  the 
exdunlve  franchises  for  the  use  of  the  streets,  &c.,  of  the  cfty 
for  the  purposes  and  -the  .excliisdve  right  to  funnlsh  gas  and 
electric  lights  to  the  city  and  its  inhabitants,  were  granted  and 
oonveyeW  to  the  appellee  company,  thus  making  the  eleofric  light 
franchise  of  appelJee  exclusive  which  had  not  been  by  ita  char- 
ter made  exclusive. 
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7.  That  the  charter  ot  appellee  was  a:  a  matter  of  law  to  bo 
read  into  and  formed  a  part  of  the  contract  between  the  city  and 
appellee  of  date  Jime  27,  1882,  and  appellee  waa  bound  by  its 

.  charter  and  said  conti'act  aar  and  wh&ix  the  city  or  citizens  re- 
quired It,  to  erect  from  time  to  time  all  such  neoessairy  machinr 
ery,  poatft,  wires,  pipes  and  other  thin^  requieita  to  furnish 
the  city  and  its  inhabitants  with  both  gas  and  electric  light 
and  that  appellee  did  do  this;  that  it  complied  with  the  terms 
of  i>ts  charter  and  said  contract  at  all  times^  and  is  yet  doing  so,  and 
on  May  4,  1889,  ajxpellee  had  in  full  o(peration.  both  gaa  and  elec- 
tric plants,  andi  had  agreed  with  the  city  aoid  oitizeos  on  the 
priceQ  to  be  charged  for  both  gas  and  eleotrlo  lights,  ajul  ever 
since  May  4,  1889,  the  appellee  has  oontilnued  and  is  yet  continu- 
ing to  agree  on  priceist  and  furnishing  the  city  aod  all  lothen^ 
consumers  with  both  gas  and  electric  lights;  and  hence  aieith^i* 
of  its  francihises  were  made  void  by  section  191  of  the  Consti- 
tution and  there  is  no  authority  any  where  for  now  invalidating 
said  franchises. 

8.  As  to  the  contracts  of  smbstitution  of  September  18,  1893» 
there  was  of  course  no  new  grant  of  power,  or  new  grant  of 
exclusive  franchise,  but  a  clear  recognition  by  the  city  and  ap^ 
pellee  that  appellee  had  the  exclusive  right  to  the  electric  fran- 
chise and  w€ui  under  duty  bound  by  its  franchi-seB,  charter  and 
contract  to  furnish  the  city  and  other  consumers  with  electric 
lights  of  all  kinds.  Including  arc  electric  lights  of  nominal  2,000 
candle  power  to  light  the  streets  of  the  city  in  siubstitution  for 
gas  street  lamps,  of  the  kind  and  in  the  manner  as  has  beetn 
done  since  May  4,  18^9,  at  a  fqw  of  the  interseDtians  of  the  prin* 
cipal  streets  of  the  city. 

9.  That  the  validity  of  the  said  deed  and  contract,  and  ap- 
pellee's charter  and  bhe  appellee's  powers  thereunder  have  been 
construed  and  held  valid  in  the  suit  of  W.  3.  Dehoney  and 
Others  v.  The  Board  of  Councilmen  of  the  City  of  Frankfort, 
and  this  appellee;  and  in  case  of  the  Board  of  Councilmen  of 
the  City  of  Frankfort  v.  Capital  Gas  &  Electric  Light  Co.  (See 
case  of  Louisville  v.  Louisville  Water  Co'.,  20  Ky.  Law  Rep., 
1529.) 

10  The  franchises  granted  to  appellee  by  Its  charter  and 
under  its  contract  of  date  June  27,  1882,  with  the  city,  were 
not  repealed  by  section  573  (chap.  32)  of  Kentucky  Statutes  nor 
any  other  section  thereof,  nor  by  any  provision  of  the  Constitu- 
tion, but  are  expressly  saved  by  the  Constitution  itself. 
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11.  That  the  ordinance  of  1901  does  not  show  th«  city  In- 
tended to  grant  appellant  an  exclusiTe  franchise  is  clear  froon 
th^  reading  thereof,  a&d  it  Is  alao  manifest  the  appellee  did  not 
by  its  notice  give  color  to  any  such  assumption,  nothing  In  the 
notice  can  be  found  on  which  to  make  such  claim. 

12.  It  was  admitted  in  the  oral  argument  that  the  alleged 
grant  of  franchise  to  appellant  if  operative  at  all«  took  effect 
on  November  26«  1901,  and  that  appellant  had  not  exerolsed  any 
of  the  privileges  or  performeid  any  of  the  duties  required  by 
!9aid  ordinance  up  to  the  present  time.  (See  akso  the  aver- 
ments of  appellant's  petition.)  Now  we  sayt  thatt  the  alleged 
grant  of  frauchise  or  any  claim  thereto  has  become  void;  for 
the  ordinanoe  provided  (sec.  5)  such  perscm.  or  corporaition  ac- 
quiring such  iranchlse  or  privilege,  shaH  construct  such  elec- 
tric light  isystem  withhi  srix  months  from  the  time  such  grant 
or  such  franchise  or  privilege  shall  become  effeotiva 

The  appellant  has  not  complied  with  thisi  requirement,  but 
has  violated  the  same  and  also  violated  the  provisdon  of  section 
3290,  subsection  3o,  of  Kentucky  Statutes,  which  latter  provides 
that  "all  such  grants  shall  expire  and  become  vol^  notwithstand- 
ing a  consideration  shall  have  been  i>aid  therefor  unless  a  bona 
fide  organization  shall  have  taken  place,  and  huaineaa  heen  com- 
menrcld  and  prosecuted  thereunder  in  good  faith  within  one 
year  from  the  date  thereof.  The  council  mayi  Impose  other 
conditions  and  terms  iu  addition  to  and  not  inoonsistcnt  wiitti 
those  enumerated  herein." 

13.  The  appellant  (the  plaintiff  bellow )  secfes  to  en^oiin  appel- 
lee frocn  asserting  or  exercising  any  right  or  privilege  as  it 
la  continuing  to  do,  to  furnish  electric  lights  to  the  ciity  or 
citizens  of  Frankfort;  ai^  to  have  the  court  to  adjudge  that ' 
the  appellant  has  such  right  tx)  the  €xcluMon  of  appellee.  We 
say  that  appellant  must  srtand  or  fall  on  the  strength  of  Its 
own  title  and  not  upon  any  defect  in  that  of  a^peUee,  or  on;  any 
assumed  acts  ultra  vires  on  appellee's  part.  (Norwich  (3«s  Co. 
V.  Norwich  City  Gas  Co.,  25  Conn.,  19-31),  and  we  insist  appellant 
has  no  standing  in  court  and  no  right  to  question  appellee's  claim. 

AUTHORITIES  CITED. 

1.  On  appellee's  special  demurrer  and  the  first  two  paragraphs 
of  its  anawer.     Ky.  Stats,  sec.  453,  and  p.  177,  sec.  11;   Ky. 
State.,  sec.  2X0  to  216;  6  Am.  &  Eng.  Ency.  I^aw,  p.  143;  sec.  4, 
Vol.  ue-e 
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p.  143  (n.  1),  p.  14b,  p.  IGO,  .^c.  5;  Miller  v.  F.  &  F.  S.  T.  P. 
Co.,  22  Ky.  Law  Rep.,  1039. 

2.  Ultra  vires,  i;  Chiitty  on  Con.,  sec.  977;  Bibb,  &c.,  v.  Miller, 
Ac,  11  Bush,  306;  Boone  on  Corp.,  sees.  101,  203,  and  cases 
cited;  Miller  v.  F.  &  F.  S.  T.  P.  Oo.  22  Ky.  Law  Rep..  1039; 
Bank  v.  Matthews,  92  U.  S.,  628;  Morris  v.  Schollville,  &c.,  T. 
P.  Co.,  6  Bush,  673;  27  Am.  &  Kng.  Bncy.  Law,  pp.  360,  362,  3t'3; 
Angel  &  Ames  on  Corp.  sec.  777. 

3.  ^Aa  to  res  judicata.  W.  S.  Dehoney,  &c.,  v.  Board  of 
Councilmen;  Gould  v.  Evans.  Ac.,  R.  R.  Co.,  91  U.  S.,  533;  7 
Am.  &  Eng.  Fncy.  of  Law,  pp.  2,  9  (n.  2);  .Singer  v.  Hutchin(9on» 
75  Am.  St.  R..  1S3;  Hart  v.  Molton,  76  Am.  St.  R..  881;  Ahlers 
V.  Thomas,  77  Air..  St.  R..  820;  Board  of  Councilmen  v.  C.  G. 
&  E.  L.  C<J..  16  Ky.  Law  Rep.,  780. 

4.  On  alleged  forfeiture  by  nonuser.  Ketnton  Oo.  Ct.  v.  Bank 
Lick  T.  P.  Co.,  10  Bush.  529;  Ch.  56,  Gen.  Stats.,  sees.  12,  17, 
IS;  Gen.  Stats.,  p.  15.7,  subsec.  2  of  sec.  2;  56  Pa.  St.,  325;  3t 
Ark.,  476;  5  Ind.,  77;  Cooley  on  Con.  I^im.,  106;  Angel  &  Xmea 
on  Corp.,  774,  777;   Boone  on  Corp.,  203,  303;   2  Moxx)witz  on 

.  Corp.,  1014,  1010;  University  v.  Williams,  2  Gill,  N.  J.,  265) 
2  Gill,  N.  J.,  353;  1  Abb.  U.  S.,  9;  47  Me.,  189;  34  Vt.  256; 
25  Mich.,  99;  49  Mich..  14?.;  22  Ky.  Law  Rep.,  1073;  2  Kent's 
Com.,  313;  Ky.  Stats.,  515;  12  Conn.,  7;  LimitaJtioa  of  flv^i  years 
agaidHrt  forfeitures,  Ky.   Stats.,  2518. 

5.  As  to  oonfitltutional  questions.  Ky.  Constitution,  sees.  3» 
13,  19,  26,  52;  Ky.  Constitution,  sees.  163,  164,  191,  203,  242, 
and  Schedule  of  same;  N.  0.  Gas  Co.  v.  Louisiana  Lt.  Co.,  115 
U.  S.,  650;  N.  O.  Waterworks  Oo.  v.  Riveil?,  115  U.  S.,  674, 
Lou.  Gas.  Co.  v.  Citizcms  Gas.  Co.,  115  U.  S.,  683:  Louisville 
v  Louisville  Water  Co.,  20  Ky.  Law  Rep.,  1529. 

6.  On  contracts  substituting  el-ectricity  tor  gas.  Ky.  Consti- 
tution, sees.  163,  164;  Appellee's  Charter,  act  approved  April  24, 
1882;  Deed  and  Contract  from  City/  Louisville  v.  Louisville 
Water  Co.,  20  Ky.  Law  Rep.,  1529;  Ky.  Stata,  sees.  3237,  3258. 

7.  General  view  of  the  casp,  authority  and  perpetuity.  W. 
S.  Dehoney,  &c.,  v.  Bd.  of  Councilmen  of  City  of  Frankfort  (in- 
oluding  appellee),  MS  oopy  in  record-;  Board  of  Councilmen  v. 
C.  G.  &  E  L.  Co.,  16  Ky.  Law  Rep.,  780;  Atlantic  City  Water- 
works Co.  V.  Atlantic  City,  19  Vroom,  380;  City  of  Newport  v. 
Newport  Lt.  Co.,  84  Ky.,  166  to  189;  N.  0.  Gas  Co.  v.  Louisiana 
Lt.  Co.,  115  U.  S..  665;  N.  0.  Waterworks  Co.  v.  Rivers,  115 
IT.  S.,  674;  Newport  v.  Newport  Lt.  Co.,  89  Ky.,  455;  Bond  v. 
Meagher,  19  N.  J.,  376;  Boone  on  Corp.,  287,  289;  Thompson 
on  Corp.,  sec.  5660;  Charter  of  City  of  Frankfort,  1869,  p.  478; 
Amendment  to  same  act  of  March  28,  1872;  Legislatlvie  Chartec 
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of  Appellee,  Aot  April  24,  1882;  Charter  Cltiei^  3d  Class,  Ky. 
Stats.,  sees.  3256,  323G,  3238,  3290,  isnibsec.  5;  Deed  and  Contract 
grant  fnom  the  city  June  27,  1882;  2^  Ga.,  50;  43  Ga.,  67;  8 
MkJh..  467;  8  Ind..  21;  40  N.  Y.,  273;  Binghampton  case,  3  Wal- 
lace;  State  V.  Milwaukee  Gas  U.  Co.,  29  Wis.,  454. 

Opinion  of  the  coxtrt  by  JUDGE  SETTLEJ— Affirming. 

This  equitable  action  was  instituted  by  the  appellant, 
People's  Electric  Light  &  Power  Company,  to  enjoin  the 
appellee,  Capital  Gas  &  Electric  Light  Company,  from  in- 
terfering with  its  alleged  exclusive  right  to  supply  the  city 
of  Frankfort,  its  inhabitants,  and  consumers,  with  elec- 
tricity for  lighting  and  other  purposes,  as  provided  by  its 
articles  of  incorporation  and  authorized  by  an  ordinance 
of  the  city.  The  answer  and  counterclaim  filed  by  appellee 
contains  six  paragraphs,  and  denies  that  appellant  has  or 
owns  the  exclusive  right,  or  any  right,  td  supply  the  city 
of  Frankfort,  or  its  inhabitants,  with  electricity  for  light- 
ing, or  any  other  purpose,  or  that  the  city  council  had  the 
power,  by  ordinance  or  otherwise,  to  confer  upon  appellant 
any  such  right,  and  for  further  defense  avers  in  substance 
that  it  and  its  assignor  and  predecessor,  the  Southern  Gas- 
works Company,  by  purchase  and  deed  from  the  city  of 
Frankfort,  acquired  title  to  its  gasworks,  mains,  and  pipes, 
and  to  the  exclusive  use  of  its  streets  and  alleys,  for  the 
purpose  of  furnishing  gas  and  electricity  for  the  lighting 
of  its  streets  and  the  use  of  its  inhabitants,  which  right 
has  been  confirmed  by  repeated  subsequent  contracts  made 
between  it  and  the  city,  and  that  this  right  is  about  to 
be  interfered  with  by  appellant,  for  which  reason  the  an- 
swer asks  an  injunction  against  it. 

Appellant  filed  general  demurrer  to  the  answer  and 
counterclaim,  and  each  paragraph  thereof,  which  was  sus- 
tained to  the  first,  second,  fourth  and  fifth,  and  overruled 
as  to  the  third  and  sixth  paragraphs.    Thereupon  an  amend- 
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ed  answer  and  counterclaim  was  filed  by  appellee,  to  which 
and  to  the  several  paragraphs  of  the  original  answer,  a» 
amended,  appellant  again  filed  a  general  demurrer,  and,  the 
case  being  submitted  on  that  demurrer,  it  was  sustained  as 
to  the  first,  second,  fourth,  and  fifth  paragraphs  of  the  an- 
swer  as  amended,  and  also  as  to  the  new  paragraph  added  by 
the  amended  answer,  to  all  of  which  appellee  excepted.  The 
cause  was  then  submitted  for  trial  and  judgment  upon  the 
pleadings  and  an  agreed  writing  containing  all  the  evi- 
dence, documentary  and  otherwise,  upon  which  the  parties 
relied  in  support  of  their  respective  contentions.  Where- 
upon the  special  judge,  expressing  his  views  in  a  well  con- 
sidered and  ably  written  opinion,  rendered  judgment  to  th<^ 
effect  that  neither  appellant  nor  appellee  has  the  exclusive 
right  to  use  the  streets  of  the  city  of  Frankfort  for  the 
purpose  of  furnishing  electricity  to  the  city  or  its  inhab- 
itants for  lighting  purposes,  and  enjoining  each  of  them 
from  asserting  any  such  exclusive  right.  Appellant  and 
appellee  each  excepted  to  the  judgment  and  prayed  an  ap- 
peal to  this  court,  and  the  case  is  now  before  us  upon  both 
appeals  for  final  adjudication. 

The  facts  presented  by  the  pleadings  and  evidence  are  aa 
follows:  The  city  of  Frankfort,  by  a  written  contract  of 
May  30,  1882,  made  with  the  Southern  Gasworks  Company, 
the  assignor  of  appellee,  sold  to  it  its  gasworks,  which  had 
theretofore  been  constructed  and  was  then  being  operated 
under  a  charter  from  the  Legislature  granted  the  city.  By 
the  terms  of  this  contract  it  granted,  or  attempted  to  grant,, 
to  the  Southern  Gasworks  Company,  the  exclusive  right  to 
the  use  of  its  streets  "for  the  purpose  of  laying,  repairing^ 
and  properly  operating  all  mains,  pipes  and  other  necessary 
machinery  for  the  furnishing  of  all  gas  or  other  illuminat- 
ing light  in  said  city."     The  consideration  of  this  sale,  as 
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i-ecited  in  the  contract,  was  the  undertaking  of  the  Southern 
Gasworks  Company  to  execute  to  the  city  forty  interest- 
bearing  bonds  of  |1,000  each,  payable  forty  years  from 
July  1,  1882,  with  the  privilege  reserved  of  paying  the 
bonds,  or  any  one  or  more  of  tliem,  before  maturity.  The 
company  further  undertook  to  improve  the  gasworks,  ex- 
tend the  mains,  to  light  a  certain  number  of  street  lamps 
at  the  price  named  in  the  contract,  and  to  furnish  private 
consumers  gas  at  not  exceeding  $2  per  1,000  cubic  feet; 
but  this  maximum  price  was  to  be  adjusted  every  five  years, 
so  as  not  to  exceed  the  average  price  charged  for  gas  in 
cities  or  towns  of  the  same  or  a  less  population  than  Frank- 
fort. The  contract  mentioned,  and  all  rights  incident  and 
appertaining  thereto,  were  assigned  by  the  Southern  Gas- 
works Company  to  the  appellee.  Capital  Gas  &  Electric 
Light  Company  which  became  incorporaited  by  a  legisla- 
tive act  approved  April  24,  1882,  and  by  deed  of  June  27, 
1882,  the  city  of  Frankfort  conveyed  appellee,  fts  assignee 
of  the  Southern  Gasworks  Company,  all  the  property  and 
rights  which  it  had  agi'eed  theretofore  to  sell  to  the  South- 
ern Gasworks  Company;  it  being  recited  in  the  deed  that 
the  appellee  had  already  executed  and  delivered  the  forty 
bonds  required  of  the  Southern  Gasworks  Company  by  its 
contract  with  the  city.  The  appellee  by  the  terms  of  the 
deed  was  to  assume  and  carry  out  all  the  undertakings  of 
its  assignor  with  the  city.  By  virtue  of  the  rights  thus 
acquired  under  the  contract  and  deed  mentioned,  appellee 
only  manufactured  and  furnished  gas  for  several  years  for 
the  use  of  the  city  and  its  inhabitants;  but  about  January 
1,  1890,  it  constructed  an  electric  light  plant,  and  began 
for  the  first  time  to  furnish  electric  light  to  the  city  and 
its  inhabitants,  though  no  contract  was  made  by  appellee 
with  the  citv  in  reference  to  electric  lighting  until  Sep 
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tembep  18,  1893,  at  which  time  a  new  or  Bupplemental 
contract  was  made  between  appe'llee  and  the  city,  under 
which  the  electric  lights  were  to  be  furnished.  This  con- 
tract contained  the  statement  that  it  was  entered  into  at 
the  request  of  the  city,  and  because  it  desired  a  modifica- 
tion of  the  former  contract.  It  appears  that  since  that 
time  various  supplemental  agreements  have  been  made  be- 
tween the  parties  from  time  to  time  for  the  continued 
lighting  of  the  streets;  but  neither  the  contract  of  Sep- 
tember 18,  1893,  nor  any  of  those  of  «ubsequent  date,  con- 
tain any  provision  or  agreement  requiring  appellee  to  fur- 
nish electricity  to  private  consumers  or  regulating  the  price 
thereof. 

Appellee's  claim  of  the  exclusive  right  to  the  use  of  the 
streets  of  the  city  for  furnishing  electricity  to  the  city 
and  its  inhabitants  for  lighting  purposes  is  based  upon  its 
various  contracts  with  the  city.  Upon  the  other  hand, 
the  api)ellant,  People's  Electric  Light  &  Power  Company^ 
contends  that  it  has  the  exclusive  right  to  the  use  of  the 
streets  for  the  furnishing  of  electric  lights  to  the  city  and 
its  inhabitants  by  virtue  of  the  ordinances  of  the  general 
council  passed  July  23  and  August  13,  1901,  and  that  the 
franchise  granted  it  by  these  ordinances  was  duly  adver- 
tised for  sale,  and  bids  therefor  were  received  publicly, 
and  that  the  franchise  was  thereby  awarded  to  it  as  the 
highest  bidder.  It  is  averred  by  appellants  that  appellee 
is  wrongfully  asserting  an  exclusive  right  or  franchise  to 
supply  electricit}Mo  the  city  and  its  inhabitants  for  light- 
ing purposes,  and  is  thereby  casting  such  a  cloud  upon  its 
title  that  it  is  being  prevented  from  selling,  pledging,  or 
mortgaging  its  stock,  or  selling  its  bonds,  whereby  to  raise 
the  money  with  which  to  erect  its  plant,  and  it  therefore 
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asks  that  appellee  be  enjoined  from  asserting  the  claim  of 
exclusive  right  set  up  by  it 

We  think  the  special  judge  properly  sustained  the  appel- 
lee's general  demurrer  to  the  extent  indicated  in  the  judg- 
ment. The  first  paragraph  of  the  answer  interposes  the 
defense  that  appellant  can  not  maintain  the  action  to  quiet 
its  title  to  a  franchise  t6  light  the  city  of  Frankfort  with 
electricity,  as  it  is  not  in  possession  of  the  streets  and  al- 
leys of  the  city,  the  use  of  which  is  necessary  to  tlie  enjoy- 
ment of  its  franchise.  The  contention  of  appellant  is  that 
the  cloud  cast  upon  its  title  to  the  franchise  is  preventing 
it  from  selling,  pledging  or  mortgaging  its  stock,  or  selling 
its  bonds,  in  consequence  of  which  it  has  been  unable  to 
erect  its  electric  plant,  or  to  enjoy  the  franchise  granted 
it  by  the  city  of  Frankfort.  In  such  a  state  of  case,  in- 
junction is  the  only  remedy,  if,  as  a  matter  of  fact,  appel- 
lant owns  the  exclusive  franchise  to  which  it  lays  claim. 
This  point  seems  to  have  been  well  settled  in  Citizens' 
(raslight  Company  v.  Louisville  Gas  Company,  81  Ky.,  263, 
5  R.,  72. 

The  second  paragraph  contains  a  plea  of  the  statute  of 
champerty,  which  has  no  place  in  a  case  like  this.  Although 
it  may  have  been  true  that,  at  the  time  of  the  grflnt  of  the 
franchise  from  the  city  of  Frankfort  to  appellant,  appellee 
was  exercising  a  like  franchise  under  claim  that  it  was  ex- 
clusive, such  a  claim,  unless  true  in  fact,  could  not  pre- 
vent the  city  from  granting  a  similar  franchise  to  appel- 
lant. Fpon  the  other  hand,  if  appellee's  franchise  was  ex- 
clusive, the  grant  of  the  franchise  by  the  city  to  appellant 
was  simply  void. 

The  third  paragraph  of  the  answer,  by  denying  that  the 
sale  of  the  franchise  to  appellant  was  advertised,  or  that 
bids  were  publicly  received  therefor,  or  that  the  franchise 
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was  sold  to  appellant  as  the  highest  and  best  bidder,  raised 
an  issue  of  fact  upon  which  proof  was  necessary.  There- 
fore this  paragraph  was  properly  held  to  be  good  upon 
demurrer.  The  fourth  and  fifth  paragraphs  set  forth  the 
various  contracts  between  appellee  and  the  city,  upon  which 
its  claim  to  the  exclusive  franchise  is  based,  and  they  pre- 
sent the  contention  that  the  grant  of  the  franchise  to  ap- 
pellant is  void,  because  its  effect  is  to  impair  the  obligation 
of  appellee's  contract  with  the  city.  By  legislative  sanc- 
tion the  city  of  Frankfort  was  invested  with  the  title  to 
its  streets  and  alleys,  and  all  other  property  of  the  city, 
including  its  gasworks  and  waterworks;  all  being  under 
the  exclusive  control  of  the  city  council.  By  an  act  of 
March  28,  1872  (Laws  1871-72,  p.  393,  c.  899),  it  was  provided 
"that  the  board  of  councilmen  of  the  city  of  Frankfort  be, 
and  they  are  hereby,  authorized  to  grant,  bargain,  sell,  and 
convey,  to  rent  or  lease,  any  .and  all  property,  or  any  part 
thereof,  belonging  to  said  city  of  Frankfort,  be  the  same 
lands,  tenements,  goods,  chattels,  or  franchises,  or  immuni- 
ties, on  such  termJi,  and  for  such  sums,  and  at  such  times, 
as  said  board  of  councilmen  shall  deem  for  the  best  in- 
terest of  said  city  of  Frankfort." 

We  find  in  appellee's  cliarter  the  following  provisions: 
"Said  company  shall  furnish  gas  light  or  electric  light  to 
any  person  on  such  terms  as  the  company  and  such  person 
may  agree  upon,  and  any  such  contract  shall  be  obligatory 
and  enforceable  in  any  proper  court  in  this  Commonwealth" 
— ^^and,  further,  that  the  appellee  company  shall  have  author- 
ity "to  put  up  lamp  posts  and  electric  lights,  and  that  said 
gas  and  electric  lights  shall  be  furnished  to  the  city  at  a 
reasonable  price  per  light  per  annum,  as  may  be  agreed 
on."  It  is  contended  for  the  appellee  that  these  provisions 
of  its  charter,  considered  with  those  of  the  charter  of  the 
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city,  conferred  upon  the  city  ample  power  to  grant  appellee 
the  exclusive  franchise  asserted  by  it;  and  it  is  conceded 
by  the  special  judge  that  some  of  the  authorities  cited  by 
counsel  for  appellee  tend  strongly  to  support  that  conten- 
tion, though  he  properly,  as  we  think,  declined  to  accept 
that  view.  We  agree  with  him  that  the  question  of  whether 
the  city  has  the  power  to  grant  an  exclusive  franchise, 
such  as  is  claimed  by  appellee  is  this  case,  is  not  before 
us  for  decision.  In  our  opinion,  it  did  not,  by  its  several 
contracts  with  the  city,  obtain  the  exclusive  franchise 
claimed  for  it,  .even  though  it  be  conceded  that  the  city 
was  authorized,  to  grant  it. 

The  Southern  Gasworks  Company,  appellee's  assignor, 
made  the  original  contract  with  the  city,  undier  which  ap- 
l>ellee  claims  title  to  the  franchise  asserted  by  it.  It  is 
clear  that  the  charter  of  the  Southern  Gasworks  Company 
provided  only  for  the  furnishing  of  gaslight.  It  conferred 
no  authority  to  use  any  light  other  than  gaslight,  and  itA 
contract  \^:ith  the  city  was  to  furnish  only  gasligbt;  indeed, 
it  was  uaprepared  to  furnish  any  other.  We  therefore  fur- 
ther agree  with  the  special  judge  that  the  oon-tract  which 
granted,  or  attempted  to  grant,  to  that  company  the  ex- 
clusive right  to  the  use  of  the  streets  of  the  city  for  the 
purpose  of  supplying  '^gas  or  other  illuminating  light"  was 
void  as  to  "otber  illuminating  light." 

An  examination  of  the  charter  of  appellee  will  show 
that  it  did  confer  power  to  make  and  supply  electricity, 
and  to  accept  from  the  city  a  grant  of  the  use  of  its  streets 
for  that  purpose;  and  the  city  having  carried  out  its  con- 
tract with  the  Southern  Gasworks  Company,  by  executing 
a  deed  to  appellee,  as  its  assignee,  conveying  to  it  the  gas- 
works, and  the  exclusive  use  of  the  streets  of  the  city  for 
supplying  '*gas  or  other  illuminating  light,"  it  becomes  im- 
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portaiit  to  determine  the  effect  of  that  deed.  It  will  be 
borne  in  mind  that  the  Southern  Gasworks-  Company  did 
not,  in  its  contract  with  the  city,  undertake  to  erect  an 
electric  plant,  or  to  supply  electric  light  to  the  city  or  its 
inhabitants.  It  did,  however,  undertake  to  issue  $40,000 
worth  of  bonds,  and  to  impi't>ve  the  gasworks,  extend  the 
mains,  and  supply  gas  to  the  city  and  other  consumers 
at  agreed  prices  specified  in  the  contract.  The  appellee, 
as  ^assignee  of  the  Southern  Gasworks  Compaey,  assumed 
by  the  deed  only  such  obligations  as  rested  upon  the  latter ; 
nothing  more.  Therefore  it  was  under  no  duty  to  6rect. 
an  electric  plant,  op  to  furnisfli  electricity,  to  the  city  or 
its  inhahitants  for  lighting.  We  do  not  think  it  was  the 
-i^urpose  of  the  city  to  confer  an  exclusive  right  upon  ap- 
pellee's assignor,  or  upon  it,  to  furnish  electricity  for  the 
city's  use  and  that  of  its  inhabitants,  without  imposing  an 
obligation  to  compel  it  to  exercise  that  right. 

It  is  contended,  however,  by  counsel  for  appellee,  that  the 
incorporation  of  such  an  obligation  in  the  contract  was  un- 
necessary, as  it  was  required  by  its  charter  to  furnish  elec- 
tricity for  lighting  purposes.  We  are  of  opinion  that  the 
provision  of  appellee's  charter  that  "said  company  shall 
furnish  gas  or  electric  light  to  any  person  on  such  terms 
as  the  company  and  such  person  may  agree  upon"  only  ex- 
pressed the  duty  which  rests  upon  every  corporation  en- 
joying a  public  franchise  to  serve  all  alike,  and  does  not 
compel  the  exercise  of  the  franchise.  We  find  that,  for  sev- 
en years  after  its  right  to  use  the  streets  of  the  city  for 
lighting  purposes  was  secured,  appellee  failed  to  use  elec- 
tricity for  that  purpose;  and  this  failure  to  exercise  its 
electric  light  franchise  demonstrates  that  it  was  under  no 
obligation  to  do  so.  Furthermore,  there  was  no  time  during 
that  seven  years  that  it  could  have  been  compelled  by  the 
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citj  to  furnish  ©lectric  lights  to  it  or  its  inhabitants;  and 
yet  appellee  insists  that  it  had  the  right  to  prevent  any 
other  person  from  doing  so.  We  are  unable  to  find  anything 
in  any  of  the  contracts  between  the  city  and  appellee  that 
requires  the  latter  to  furnish  electric  lights  for  the  use  of 
the  city  or  its  inhabitants.  Upon  the  contrary,  we  find  in 
all  of  them  that  appellee  has  been  careful  not  to  recognize 
any  obligation  on  its  part  to  supply  electricity.  Tl\ere  is 
no  ground  for  appellee's  contention  that  its  allieged  exclu- 
sive franchise  was  confirmed  by  its  contract  of  1893  made 
with  the  city  of  Frankfort.  The  language  of  that  contract 
shows  no  pui-pose  or  attempt  to  confer  upon  appellee  any 
new  right;  and,  in  view  of  section  164  of  the  present  Con- 
stitution, it  was  without  authority  to  enlarge  appellee's 
rights  under  the  first  contract,  except  by  its  becoming  the 
highest  and  best  bidder  for  the  additional  privilege;  and,  be- 
sides, it  is  by  no  means  certain  that  the  city  had  the  power 
to  grant  an  exclusive  franchise.  In  the  case  of  City  of  New- 
port V.  Newport  Light  Co.,  14  R.,  845,  21  S.  W.,  645,  this 
court  held  that  an  exclusive  gas  franchise,  which  had  been 
conferred  by  the  city  upon  the  light  company,  did  not  con- 
fer the  'exclusive  right  to  supply  electricity  for  lighting  pur- 
poses, though  the  contract  authorized  the  light  company 
to  substitute  electricity  for  gas. 

We  do  not  feel  called  upon  to  consider  the  contention  of 
appellant  that  the  grant  from  the  city  to  appellee  is  in 
perpetuity,  and  therefore  void.  It  was  the  opinion  of  the 
special  judge  that  the  grant  is  limited  to  forty  years,  be- 
cause the  bonds  issued  by  appellee  to  the  city,  which  are  se 
cured  by  lien  on  its  property  and  franchises,  were  made  pay- 
able in  forty  years.  We  are  not  disposed  to  question  the  cor- 
rectness   of   this    conclusion;    but,  as    the   pleadings    make 
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no  issue  on  this  question,  its  consideration  is  unnecessary-. 
Nor  is  it  necessary  to  decide  that  the  failure  of  appellee 
to  exercise  its  alleged  exclusive  franchise  for  several  years 
prior  to  January  1,  1890,  worked  a  forfeiture  thereof,  as 
auoh  nonuser  and  consequent  forfeiture  are  not  pleaded  by 
appellant.  It  is .  manifest  thait  tha  appellant's  franchise 
is  not  exclusive,  as  the  language  of  the  ordinance  grant- 
ing it  will  show.  Upon  the  whole  case,  we  have  found  no 
difficulty  in  reaching  the  oonclu^ion  that  neither  appellant 
nor  appelliee  is  entitled  to  the  exclusive  franchise  claimed. 
For  the  reasons  herein  indicated,  the  judgment  of  the 
lower  court  is  affirmed  upon  both  the  original  and  cross 
appeal. 


Cabs  8 — ^Action  by  R.  N.    Cobneit    against    William    Ison    aot) 
Othfbs  to  Quiet  Title  to  His  Land. — June  17. 

Ison  and  Others  v.  Oomett. 

appeal    from    HARLAN    CIRCUIT    COL'BT. 

Judgment  for  Plaintiff  and  Defendants  Appeal.    Affirmed. 


Infants — Conveyances — DisAFFnntANCE  —  Conditions  —  Reconvey- 
ance OF  Property  Reclived. 

Held:  1.  A  purchaser  of  land  from  a  grantor  who  had,  during" In- 
fancy, made  a  prior  conveyance  thereof  to  anobher,  was  not  pre- 
cluded from  acquiring  a  good  title  by  reason  of  his  knowledge 
of  such  prior  conveyance. 

2.  One  who  has  purcbasied  land  from  an  infant,  and  given  In  part 
consideration  therefor  other  land,   which   the   Infant  Ihas  also 
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sold,  can  not  demand  of  such  infant  a  dlsafl'imiance  of  the  lattei* 
£>ale  as  a  condition  of  dLsa^rming  the  sale  to  him. ' 

3.  A  fftepfatiier,  standing  to  his  stepdaughter  In  loco  pareatie, 
traded  to  her,  when  s^e  was  seventeen  years  of  age,  for  prou- 
erty  belonging  to  her,  property  and  money  amounting  in  all 
to  $550.  When  the  daughter  became  of  age,  she  elected  to  dis- 
affirjn  her  conveyance,  and  sold  the  property  to  another  fo\i 
•  11,100,  fcer  father  having  in  the  meantime  cut  |200  worth  of 
timber  therefrom.  Held,  that  the  father  couJd  recoa'er  the  land 
which  he  had  canveyed,  so  far  as  it  or  its  representative  was 
still  retained  by  the  daughter,  and  would  be  charged  with  the 
-value  of  the  tlmoer  which  he  had  cut,  and  the  reasonable  remtal 
value  of  the  land  while  in  his  possession. 

N.  B.  HAYS,  J.  G.  &  J.  S.  FORESTER  and  J.  H.  HAZELRIGO.  at- 

TOBNEY8    FOB    ArPEfiLAJfTS. 

About  twenty  years  a^o  John  M.  Creech  died,  leaving  a  widow, 
who  has  (Since  married  William  Ison  and  daughter.  Pasha,  who 
has  since  married  George  Ison,  and  also  a  son,  Joseph  Creech. 
He  owned  four  tracts  of  land  which  were  divided  between  his 
two  children.  Pasha  Ison  and  Joseph  Creech,  subject  to  the 
widow's  dower. 

In  November,  1896,  while  Pasha  was  still  an  infant,  she  and  her 
husband  awapped  her  interest  in  the  four  tracts  of  land  for  a 
tract  near  by,  owned  by  her  stepfather,  William  Ison,  but  before 
Mr&  Ison  made  Pasha  a  deed  for  this  tract  she  and  her  husband 
swapped  it  to  one  E>lijah  Ison  for  anoitiher  tract  of  land,  and  at 
the  request  of  said  Pasha  appellants  conveyed  the  land  of  Wil- 
liam Ison,  so  exchanged,  to  Elijah  Ison.  Pai?ha  became  of  age 
July  21,  1901,  and  on  July  22  she  and  her  husband  George  Ison 
conveyed  her  interest  in  her  father's  land  to  the  appellee  herein, 
K.  N.  Cornett. 

1.  This  is  an  action  by  appellee  to  quiet  His  title  to  the  land, 
although  we  contend  he  has  neifther  the  title  nor  the  actual 
'Possession  of  th<e  land,  both  of  which  are  jurL-dlctional  facts 
without  which  be  can  not  maintain  his  action,  and  his  petition, 
should  have  been  dismissed  oh  demurrer. 

2.  Mrs.  George  Ison  and  her  husband  has  not  ratified  t^e 
deed  of  November,  1896. 

3.  From  plaintiH  s  conduct  he  is  not  entitled  to  any  relief  in 
a  court  of  ^uity. 

4.  The  deed  made  by  1^ii=.  George  Ison  to  plaintiff  on  July 
22,  1901,  was  procured  by  duress  and  undue  influence. 

5.  The  deed  of  July  22,  1901,  wasi  champerto-us  because  at 
that  time  the  land  was  in  the  adverse  possession  of  another. 
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AUTHORITIES  CITED. 

Whiffle  V.  Earick,  93  Ky.,  121;  Gately  v.  Welder,  12  R.,  621; 
Mcfls  V.  Gatliff.  11  R.,  356;  Keller  v.  Cooper,  12  R.,  188;  Mid- 
dleton,  &c,  v.  Hogue,  &c.,  5  Bush,  478;  Hoffert  v.  Miller,  8B 
Ky.,  574;  Bull  v.  Sevier,^  88  Ky.,  515;  Pomeroy's  (Equity  Jur.^ 
vol.  1,  5iec.  401,  vol.  2,  sec.  919,  945;  Clcirk  oai  Contracts,  pp. 
365-6-7  and  8,  Kraft's  Gdn.  v.  Koenlg,  &c.,  8  R.,  870;  Lightfoot 
V.  Wallis,  12  Bush,  499;  Kelly  on  Contracte  «f  Married  Women, 
p.  125;  Green  v.  Scranage,  87  Am.  Dec.,  449;  Eyster  v.  Hatbe- 
way,  99  Am.  Dec.,  537;  Anv.  &  Eng.  Ency.  of  Law,  vol.  27  ^Ist 
ed.),  p.  482;  Moore  v.  Baker,  92  Ky.,  520;  South*s  heirs  v. 
Marcum,  22  R.,  641;  Sutton  v.  Follard,  16  R.,  685;  Bowlings 
heirs  v.  Roark,  15  R..  499;  Vallandingham  v.  Johnson,  S5  Ky.,. 
288. 

W.  F.  HALL  AND  T.  L.  EDELEN,  vor  appellee. 

The  proof  in  this  case  Is  clear  and  conclu&lvci  that  the  ap- 
peaiantja,  the  mtolher  and  stepfather  of  Pasha  Ison  at  «t  time 
when  she  was  an  imfant  only  seventeen  years  of  age  bought  her 
interest  in  the  land  in  controversy  aaid  took  her  deed  to  them, 
and  then  to  make  sure  that  she  would  ratify  it  caused  her  to 
make  an  affidavit  that  she  would  make  them  a  new-  deed  when 
she  became  of  age. 

The  next  day  after  she  became  of  age  she  sold  the  land, to 
the  appellee  and  made  him  a  deed  to  it,  and  under  this  title  he 
brings  this  suit  in  equity  rto  have  his  title  quieted  against  the 
claim  of  the  appellants. 

After  appellants  got  their  first  deed  from  this  young  girl,  and 
the  aforesaid  affidavit  they  commenced  ito  out  and  destroy  the 
valuable  timber  on  the  land,  and  Wlm.  Ison  admits  he  realized 
over  $200  from  the  timber  and  the  rents  and  profits  from  the 
place.  , 

Pasha  Ison  inborited  one-half  undivided  of  the  four  tracts 
of  land  belonging  to  her  father,  and  her  brother,  Joseph  Creech, 
owned  the  other  half.  By  the  conveyance  of  her  half  to  appellee 
after  ehe  became  of  age,  appellee,  by  his  purchase,  became  & 
Joint  tenant  with  Joseph  Creech  to  the  whole  of  the  land  subject 
U)  the  dower  interest  of  the  widow  of  John  M.  Creech.  The^ 
possession  of  one  of  the  jQlnt  tenants  was  the  possession  of 
both.  This  is  a  principle  of  law  too  well  setiJed  to  require  any 
comment  Vallandingham  v.  lohnaon,  85  Ky.,  288;  Gardner  v. 
Pace,  11  R.,  216;  Glass  v.  Glass,  7  R.,  437. 

The  contracts  of  infants  may  be  disaffirmed  after  they  arrive 
at  age  and  the  highest  character  of  disaffirmance  is  the  execution, 
of  a  deed  to  the  saame  land  to  a  third  person.    Tyler  on  Infancy^ 
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sec.  31;  Am.  &  Eug.  Ency.  of  Law  (2a  eJ.),  p.  262;  Keat'e  Con:... 
vol.  1,  p.  23C;  You5e  v.  Norcinas:  Am.  Dec.,  vol.  51,  p.  175;  Pat- 
tePson  V.  Lake,  25  Mo.,  544;  CrUaenger  v.  Welch,  16  Ohio,  VS; 
Craig  V.  Vaubeber,  18  Am.  St,  Rep.,  569;  Searcy  t.  Hunter,  26 
Ajn.  St  Rep.,  837;  Green  v.  Green,  25  Am.  Rep.,  233;  Walson 
V.  Belleys,  42  Am.  Rep.,  1;  Moore  v.  Baker,  92  Ky.,  518;  Napier 
V.  Chappell's  Admr.,    22  R.,  1904. 

On  the  facts  appearing  in  the  record  we  submit • 

1.  That  under  the  authority  of  the  Kentucky  Statutes,  title 
''Contracts,"  and  under  the  decision  in  the  case  of  Moore  v. 
Baker,  92  Ky.,  518,  construing  that  seotionv  (the  appellee  0£>niett 
took  title,  and  the  judgment  for  that  reason,  sbould.  be  affirmed. 

2.  But  in  any  event,  if  the  action  should  be  reversed  the  ai>- 
pellant,  Ison,  under  no  theory  could  be  entitled  to  anything  ex- 
cept his  purchase  mousey,  less  the  amount  he  ihas  realized  by  a 
sale  of  timber  from  the  land  itself. 

Opinion  of  the  coukt  by  JUDGE  H0B90N — ^Affirming. 

John  M.  Creech  died  about  t\v(*nty  years  ago,  leaving  a 
widow  and  two  children,  who  were  both  then  infants.  He 
owned  four  tracts  of  land.  Some  time  after  his  death  the 
widow  intermarried  with  William  Ison,  and  after  this  the  ^ 
daughter.  Pasha,  married  George  Ison.  In  the  year  1886, 
when  she  was  seventeen  years  of  age,  she  and  her  hus- 
band swapped  her  interest  in  the  four  tracts  of  land  owned 
by  her  father  to  her  stepfather,  William  Ison,  for  a  tract 
of  land  in  Letcher  county  owned  by  him,  he  paying  her  |50 
in  addition  in  the  trade.  This  trade  was  proposed  by  her 
and  her  husband,  and  seems  to  have  been  much  canvassed 
before  it  was  made.  The  tract  of  land  which  William  Ison 
swapped  to  her.  was  of  the  value  of  |?500.  So  that  sihe  got 
in  the  trade  |o50  for  her  patrimony.  He  knew  that  she 
was  only  seventeen  years  of  age,  and  took  from  her  an 
affidavit  that  she  would  make  him  a  deed  after  she  became 
of  age.  Before  deeds  were  made  under  this  trade,  she  and 
her  husband  swapped  the  William  Ison  tract  to  Elijah 
Ison  for  a  tract  owned  by  him,  and  by  agreement  William 
Ison  made  a  deed  to  Elijah  Ison  for  his  tract.    Elijah  Ison 


Digitized  by  VjOOQIC 


96  KENTUCKY  REPORTB.  IVol.  116 


Ison  and  Others  v.  •ConvetL 


conveyed  his  tract  to  her,  and  she  conveyed  her  interest  in 
her  father's  land  to  William  Ison.  She  and  her  husband 
settled  on  the  tract  of  land  conveyed  to  her  by  Elijah 
Ison,  and  subsequently,  while  she  was  still  an  infant,  con- 
veyed one-half  of  it  to  Joseph  Holcomb,  and  made  a  deed 
to  him  for  it.  After  all  this,  on  July  1,  1801,  she  became 
of  age.  The  deed  which  she  had  made  to  William  Ison  for 
her  land  had  not  been  recorded,  and  R.  N.  Cornett  proposed 
to  her  husband  to  pay  him  |1,100  for  it.  William  Ison 
heard  of  this,  and  on  the  day  that  she  was  of  age  went  to 
see  her,  asking  her  to  make  him  a  deed  the  next  day.  The 
next  morning  he  went  to  see  Cornett,  telling  him  of  his 
purchase  of  the  land  and  requesting  him  to  drop  the  trade, 
and  offered  him  flOO  to  do  this.  Cornett  said  he  did  not 
want  his  money  for  nothing,  and  Ison  told  him  if  he  bought 
the  land  he  would  buy  a  lawsuit.  That  day  Cornett  took 
to  her  house  a  deputy  clerk,  with  a  deed  he  had  prepared 
for  her  to  sign.  Joseph  Holcomb's  wife  was  there  with 
his  deed  for  the  purpose  of  getting  that  reacknowledged. 
The  proof  is  conflicting  as  to  which  deed  was  signed  first, 
but  from  all  the  evidence  we  conclude  that  it  was  in  sub- 
stance one  transaction,  and  that  both  deeds  should  be 
treated  as  executed  at  the  same  time.  Both  were  on  the 
table  together,  and  the  proof  leaves  the  mind  in  doubt  a& 
to  which  was  acknowledged  and  delivered  first.  Cornett 
got  his  deed  and  paid  the  money,  and  Holcomb's  wife  got 
his.  Both  were  properly  acknowledged.  William  Ison  was 
in  possession  of  the  land  at  the  time.  Cornett  paid  |l,10O 
for  the  land,  ?S00  of  it  being  paid  in  a  stock  of  goods.  Hol- 
coiub  paid  nothing  for  the  acknowledgment  of  his  deed. 
Pasha  Ison  and  her  husband  were  then  living  on  the  re- 
mainder of  the  tract  conveyed  to  her  by  Elijah  Ison,  out- 
side of  the  part  conveyed  by  them  to  Holcomb,  and  con- 
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tinued  to  reside  there.  Before  she  became  of  age,  William 
Ison  had  cut  off  the  land  she  conveyed  to  him  timber  of 
the  Talne  of  something  over  |200  and  received  the  money 
for  it.  What  she  had  received  for  the  land  conveyed  to 
Holcomb  is  not  shown.  Cornett  then  filed  this  suit  against 
William  Ison  to  quiet  his  title  to  the  land.  William  Ison 
answered,  making  his  answer  a  counterclaim,  and  praying 
that  his  title  be  quieted.  The  case  was  submitted  to  the 
chancellor,  who  entered  judgment  in  favor  of  Cornett,  and 
William  Ison  appeals. 

The  proof  leaves  no  sort  of  doubt  that  Cornett  bought 
with  full  knowledge  of  the  previous  sale  to  William  Ison 
and  of  his  claim  to  the  land.  It  also  leaves  no  sort  of 
doubt  that  Cornett  paid  for  the  land  |1,100  in  money  and 
property.  Each  of  them  earnestly  maintains  that  the  other 
has  no  equity  in  his  case.  The  stepfather  evidently  know- 
ingly made  a  hard  trade  with  his  stepdaughter  when  an  in- 
fant, but  the  husband  urged  the  trade,  and  there  was  no 
fraud  in  it.  Cornett  bought  with  full  notice  of  the  prior 
claim  of  William  Ison;  also  of  the  reacknawledgment  of 
the  deed  to  Holcomb,  and  that  he  was  buying  a  lawsuit. 

The  deed  of  an  infant  conveying  real  estate,  when  any 
valuable  consideration  passes  to  him,  is  not  void,  but  void- 
able only,  and  may  be  confirmed  after  his  arrival  at  age 
by  the  reacknowledgment  of  the  deed  or  conduct  showing 
an  election  to  stand  by  it.  Hoffeii:  v.  Miller,  86  Ky.,  572,  9  R., 
732,  6  S.  W.,  417,  and  cases  cited.  After  arriving  at  age  he 
may  disaffirm  a  contract  made  during  infancy  for  the  sale 
of  real  property,  either  executed  or  executory,  by  merely 
making  another  conveyance  of  the  same  property  to  a  third 
person^  and  it  is  unnecessary  for  him  to  refund  to  the  first 

person  the  consideration  received  in  order  to  render  the 
Vol.  iie-7 
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second  conveyance  valid.  Vallindingham  v.  Johnson,  85 
Ky.,  289,  8  B.,  940,  3  S.  W.,  173.  The  purchaser  holding 
under  a  deed  made  by  an  infant  can  not  rely  upon  the 
champerty  statute  as  against  the  second  purchaser,  as  his 
holding  is  not  adverse  to  the  infant.  Moore  v.  Baker,  92 
Ky.,  518,  13  B.,  724,  18  S.  W.,  363.  To  same  effect,  see 
Freeman's  note  to  Craig  v.  Van  Bebber,  18  Am.  St.  Bep., 
657,  703;  16  Am.  &  Eng.  Ency.  of  Law,  288-293.  The  fact 
that  Cornett  had  notice  of  the  claim  of  Ison  did  not  render 
his  purchase  void,  for,  as  has  been  well  said,  the  privilege 
of  an  infant  to  disaffirm  his  contract  might  be  of  little 
value  to  him  if  he  were  permitted  to  dispose  of  the  prop- 
erty previously  conveyed,  to  such  persons  only  as  had  no 
notice  of  the  prior  conveyance.  Jackson  v.  Burchin,  14  . 
Johns.,  124;  Glamorgan  v.  Lane,  9  Mo.,  446.  It  has  also 
been  held  that  if  an  infant  conveys  his  land,  and  on  attain- 
ing his  majority  ratified  his  conveyance,  and  then  conveys 
to  another  person  for  a  valuable  consideration,  the  first 
grantee  not  being  in  possession,  the  second  grantee,  having 
notice  of  the  deed  made  in  infancy,  but  no  notice  of  the 
ratification,  is  entitled  to  hold  the  land.  Black  v.  Hills, 
36  111.,  376,  87  Am.  Dec,  224.  The  rule  is  thus  well  stated 
in  16  Am.  &  Eng.  Ency.  of  Law,  p.  287:  "The  right  of  an 
infant  to  avoid  his  contract  is  one  conferred  by  law  for  his 
protection  against  his  own  improvidence  and  the  designs 
of  others;  and,  though  its  exercise  is  not  infrequently  the 
occasion  of  injury  to  those  who  have  in  good  faith  dealt 
with  him,  this  is  a  consequence  which  they  might  have 
avoided  by  declining  to  enter  into  the  contract.  It  is  the 
policy  of  the  law  to  discourage  adults  from  contracting 
with  infants,  and  the  former  can  not  complain  if,  as  a  con- 
sequence of  their  violation  of  this  rule  of  conduct,  thev 
are  injured  by  the  exercise  of  the  ri|jht  with  which  the 
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law  has  purposelj  invested  the  latter,  nor  charge  that  the 
infant,  in  exercising  the  right,  is  guilty  of  fraud." 

Here  Cornett  had  notice  of  all  the  facts,  and  bought 
with  full  knowledge  of  the  situation;  Ison,  the  prior  pur* 
chaser,  being  in  actual  |>o«H»e8sio(n.    But  the  infant  had  sold 
the  land  to  Holcomb  before  her  majority,  and,  as  appears 
from  the  proof,  had  nothing  at  that  time  except  the  little 
place  on  which  she  resided.    She  was  under  no  obligation 
to  disaffirm  her  deed  made  to  Holcomb.    That  deed  was  not 
void.    It  was  only  voidable.    If  she  did  not  disaffirm  it,  it 
stood  good.    Ison,  when  she  disaffirmed  the  deed  made  to 
him,  could  not  demand  of  her,  as  a  condition  of  that  dis- 
affirmance, that  she  should  also  disaffirm  the  deed  made 
to  Holcomb.    Her  acknowledgment,  therefore,  of  the  deed 
made  to  Holcomb  after  she  became  of  age,  deprived  Ison 
of  no  legal  right.    She  was  under  at  least  a  moral  obliga- 
tion to  Holcomb  after  she  had  disposed  of  the  considera- 
tion received  from  him  for  the  land  conveyed  to  him.    Her 
reacknowledgment  of  the  deed  put  it  out  of  her  power 
thereafter  to  disaffirm  it.    But  the  same  effect  would  have 
followed  if  she  had  remained  silent  and  taken  no  action 
for  the  statutory  period.    Ison  was  in  no  worse  condition 
after  she   reacknowledged  that   deed   and  disaffirmed  his 
than  he  would    have    been    if    she    had    disaffirmed    his 
without  taking  any  action  as  to  the  Holcomb  matter.    He 
would'  have  no  claim  on  the  Holcomb  land  if  she  had  not 
reacknowledged   Holcomb's  deed  and  simply  allowed  the 
matter  to  remain  as  it  was.    If  she  had  sold  the  land  to 
Holcomb  after  becoming  of  age  a  different  question  would 
be  presented;  but  when  she  reacknowledged  the  deed  to 
him  she  simply  elected  not  to  disaffirm  it,  as  she  had  the 
legal  right  to  do,  and,  no  right  of  Ison  being  prejudiced 
thereby,  he  can  not  complain.    As  it  is  the  policy  of  the 
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law  to  discourage  persons  from  buying  the  property  of  in- 
fants, and  also  its  policy  to  encourage  persons  to  buy  their 
property  at  full  value  after  they  become  of  age  without 
fear  of  losses  by  reasons  of  contracts  made  during  infancy, 
the  interests  of  this  class  of  persons  require  that  bona  fide 
purchasers  of  their  property  for  value  after  they  have,  ar- 
rived at  age  should  be  upheld;  for  otherwise  their  property 
might  be  sacrificed,  as  in  this  case,  by  a  sale  at  half  its 
value  during  infancy,  and  after  they  arrived  at  age  no  one 
would  be  willing  to  buy  from  them  and  pay  the  value  of 
the  property. 

Pasha  Ison  is  not  a  party  to  this  suit,  and  we  can  not, 
therefore,  determine  her  rights.  But  on  the  facts  as  pre- 
sented the  real  equity  of  the  case  is  not  difficult  to  see. 
The  disability  of  infancy  is  allowed  by  law  as  a  shield,  liot 
as  a  sword.  The  infant  may  disaffirm  his  contract  on  be- 
coming of  age,  and  if,  during  his  infancy,  he  has  spent  the 
consideration  received,  this  is  nothing  more  than  the  law 
expects  of  him;  but  if  he  still  has  the  consideration,  or  its 
representative  in  money  or  property,  he  must,  on  disaffirm- 
ing his  contract,  make  restitution  to  the  extent  of  the  con- 
sideration still  in  his  hands.  Thus,  if  he  gives  Ms  nofte  for 
the  price  of  personal  property,  and  pleads  infancy  to  the 
note,  the  title  to  the  property  revests  in  the  vendor,  and 
he  may  recover  it  in  an  action  in  trover.  The  same  prin- 
ciples apply  in  the  case  of  real  estate.  Kitchen  v.  Lee,  11 
Paige,  107,  42  Am.  Dec,  101;  Henry  v.  Root,  33  N.  Y.,  526; 
Carr  v.  Clough,  59  Am.  Dec,  345;  16  Am.  &  Eng.  Ency.  of 
Law  293;  Manning  v.  Johnson,  62  Am.  Dec,  732;  Brantley 
V.  Wolf,  60  Miss.,  433.  William  Ison  was  the  girPs  step- 
father. She  was  small  when  her  own  father  died,  and  had 
grown  up  in  his  home.  He  stood  to  her  in  loco  parentis. 
In  this  situation,  when  she  was  seventeen  years  of  age,  hf 
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traded  her  out  of  her  patrimony  for  |o50,  and  this  land, 
after  he  had  cut  over  |200  worth  of  timber  from  it,  sold 
for  |1,100  about  four  years  later,  thus  showing  that  the 
land  in  its  original  condition  would  have  been  worth  over 
|1,300.  The  law  will  not  enforce  in  his  favor  a  contract 
made  with  her  by  him,  by  which  more  than  half  her  prop- 
erty was  taken  from  her.  The  rule  is  that  ratification,  to 
be  binding  on  the  infant,  must  be  voluntary — the  act  of 
a  free  mind,  and  not  done  uhder  misapprehension.  Note 
to  Craig  v.  Van  Bebber,  18  Am.  St.  Rep.,  705.  There  was 
no  intention  on  her  part  to  ratify  the  deed  to  William  Ison. 
Comett  paid  the  full  value  of  the  property,  and  a  loss 
should  not  be  thrown  upon  him.  Still  she  can  not  use  her 
infancy  as  a  sword,  and  the  chancellor,  on  a  proper  appli- 
cation, can  do  justice  between  her  and  William  Ison  to  the 
extent  that  she  still  retains  the  land  that  she  got  from  him 
or  its  representative,  charging  him  with  what  he  has  re- 
ceived from  the  timber  cut  ofif  her  land,  and  the  reasonable 
rent  while  in  his  possession.    Judgment  affirmed. 

Judge  Paynter  dissenting. 

Petition  for  rehearing  by  appellant  overruled. 
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Case  9 — Action  by  Elizabeth  Thompson's  Executor  against  Wil- 
liam Bbown  and  Othebs  fob  a  Constbuction  of  the  Will  of 
Elizabeth  Thompson,  Deceased. — ^June  17. 

Thompson's  Exr.  v.  Brown  and  Others. 

APPEAL    FROM     MARION    CIRCUIT    COUBT. 

From  thk  JrnxjMENT  the  Ekecltor  Appeals.     Revebsed. 

W ILLS— Chabit able  Beq uests — Beneficiakies — Certainty. 

Held:  A  wHl  devising  te^Aator's  property  to  her  executor,  to  ba 
by  him  distributed  "to  the  poor  in  his  discretion,"  is  sufflcienCly 
definite,  under  Kentucky  Statutes,  1899,  section  317,  requiring 
that  gifts  for  such  a  purpose  shall  point  out  the  purpose  of  the 
charily,  and  the  benedilciaries  thereof^  with  reasonable  certainty. 

THOMPSON  ft  SPAULDINO,  roB  appellants. 

(The  original  brief  of  the  attorneys  for  appellant  not  being  in 
the  record,  'the  reporter,  in  lieu  thereof,  takes  the  fodlowing  sug- 
gestions from  appellant's  brief  on  petition  for  a  rehearing.) 

In  aippellant's  petUiion  for  a  rehearing  we  aimed  to  call  the 
court's  attention  to  the  principles  esUablishied  by  the  courts  up 
•to  that  time,  upon  the  question  iiwolved  in  this  aotion,  But 
had  not  at  that  time  seen  the  opinion  in  the  oasei  of  Cotlamazii» 
&c,  v.  O'Leary's  Exr.,  24  R.,  1248,  which  seems  to  have  been, 
a  belter  conslxlered  ca^e  than  the  one  at  bar,  and  upon  a  sionilar 
queeition  under  discussion,  the  court  vpsub  unsuiimiousi  in  its 
opinion.  The  twentieth  clause  of  the  O'Leary  Will  Involves  the 
same  principles  as  the  clausel  In  dispute  in  this  action.  Of 
course,  it  is  Impossible  to  find  the  wocrds  of  any  two  wills  aJike, 
but  the  principle  to  be  settled  in  these  two  olauses  la  the  same. 

"In  the  opinion  in  this  case  Judge  DuRelle  claimed  that  It 
would  require  the  aid  of  the  ultra  cypres  doctrine  to  esitabllsh 
the  residuary  clause  in  this  wiU,  but  esta^blished  the  residuary 
clause  in  ithe  0*Leary  will  involving  the  saime  principle.  In  this 
case  the  iclause  leaves  the  remainder  of  tesitaitrix'  estate  to  be 
distributed  to  the  poor  by  her  executor  hn  his  discretion.  In 
ibe  0*Leary  will  <the  remainder  of  the  estate  was  to  be  invested 
and  placed  in  trust  to  the  Rt  Rev.  Bishop  of  the  fCatholic  dto- 
cese  of  Louisville,  and  three  other.3'  to  be  chosen  by  him  for 
the  establishment  of  a  home  for  'poor  Catholic  men*  as  so m  as 
the  yvroceeds  of  the  estate  would  justify. 
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"Now  it  is  admitted  that  had  the  testatrix  in  thld  case  placed 
a  territorial  restriction  in  this  residuary  clause  ot  her  will,  ft 
■would  have  heen  good.  Had  she  said  'the  poor  of  the  county. 
State,  or  some  district  of  the  State/  it  would  have  been  good. 
Is  not  the  clause  under  discussion  in  the  O'Leary  will  fully  as 
indefinite  in  this  particular?  It  does  not  statd  where  on  the 
face  of  the  earth  ihls  home  fior  the  'poor  Oatholic  men'  ia  to 
lie  established,  nor  from  what  territory  the  poor  Catholic  men 
are  to  be  selected,  but  the!  court  located  the  home  in  the  city 
of  Louisville,  and  the  seleotion  of  the  poor  iCathollc  men'  to 
the  diocese  of  the  city  of  Louisville,  which  is  the  State  of  Ken- 
tucky. 

"Now  in  this  case  what  is  the  territorial  jurisdiction  of  the 
executor?  It  is  certaioly  conflned  to  the  State  of  Kentucky,  as 
under  his  appolnrtment  a&  executor  he  has  no  aiuthority  any- 
"Where  else.  K  the  court  can  settle  who  theA  beaiefloiaries  are 
•from  the  poor  Catholic  men  of  Kentucky,  can't  it  settle  who 
they  are  from  the  poor  persons  of  the  State?  The  petlitiont 
alleges  that  she  had  always  lived  in  this  State,  and  in,  the 
county  wh-ere  the  will  war^.made,  and  where  she  -died,  and  it 
would  be  a  rash  presumption  to  indulge  that  this  good  woman 
intended  her  executor  would  ever  go  out  of  the  State  'to  find 
the  objects  of  her  bounty  under  this  devise." 

CITATIONS. 

Coleman  v.  O'Leary,  24  R.,  1248;  Curling  Case,  8  Dana,  38; 
Atty.  Genl.  v.  Wallace,  7  B.  Mon.,  612. 

H-   P.   COOPER.   ATTORNEY  FOB  APPELLEES. 

This  appeal  involves  the  construction  of  item  eleven  of  the 
will,  which  is  as  follows: 

*'I  will  and  direct  that  my  house  and  lot  in  Raywick  be  sold  at 
£Rich  time  and  on  such  terms  as  my  executor  may  de€(m  best,  and 
I  will  that  the  proceeds,  together  with  whatever  other  estate  I 
may  have  after  the  payment  of  the  aforesaid  bequest  and  funeral 
expenses,  shall  be  collected  by  my  executor  and  by  him  dis- 
tributed to  the  poor  in  his  discretion.*' 

Your  honors  will  observe  that  the  *^oor"  natmed  in  the  will 
were  not  designated  by  ag^  number,  color,  or  sex,  nor  by  any 
creed,  church,  or  lachool  district*  They  were  not  located  in  any 
district,  county,  or  State.  It  is  Impossible  for  «ttoe  chancellor 
to  Judicially  identify  the  beneficiaries  under  this  clause^  and 
It  was  therefore  his  duty  to  declare  the  same  void.  Cromle's 
Heirs  v.  Louisville  Orphan  Home,  3  Bush,  374;  Leeds  v.  Shaw's 
Admr.,  82  Ky.,  82;  Spalding,  &c.,  v.  St  Joseph  Industrial 
School,  21  R.,  1107:   Civil  Code,  sec.  25. 
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Opinion  op  the  coubt  by  CHIEF  JUSTICE  BURNAM— 'Rehearing 

GRANTED,   ORIGINAL  OPINION   WITHDRAWN   AND  CASE  BEYEBSED. 

For  original  opinion  see  24  R.,  1066;  70  iS.  W..  674. 

• 

The  eleventh  clause  of  the  will  of  Elizabeth  Thompson, 
who  died  in.  September,  1897,  reads  as  follows:  "I  will 
and  direct  that  my  house  and  lot  in  Raywick,  Ky.,  be  sold 
at  such  time  and  on  such  terms  as  my  executor  may  deem 
best,  and  I  will  that  the  proceeds  together  with  whatever 
other  estate  I  may  have  after  the  payment  of  the  afore- 
said bequest  and  funeral  expenses  shall  be  collected  by  my 
executor,  and  by  him  distributed  to  the  poor  in  his  discre- 
tion." The  only  question  for  decision  upon  this  appeal  is 
whether  the  gift  in  this  clause  is  sufficiently  definite  to  be 
enforceable  under  section  317  of  the  Kentucky  Statutes  of 
1899,  which  requires  that  such-  gifts  shall  point  out  with 
reasonable  certainty  the  purpose  of  the  charity  and  the 
beneficiaries  thereof.  Very  different  rules  from  those  that 
are  applied  in  establishing  and  administering  private  trusts 
will  be  applied  in  order  to  give  effect  to  the  intention  of  a 
donor  to  establish  a  public  charity.  In  discussing  this 
question,  Perry  on  Trusts,  section  687,  uses  this  language: 
"If  in  a  gift  for  private  benefit  the  cestuis  que  trustent  are 
so  uncertain  that  they  can  not  be  identified,  or  can  not  come 
into  court  and  claim  the  benefit  conferred  upon  them,  the 
gift'  will  fail.  But  if  the  gift  is  made  for  a  public,  chari- 
table purpose,  it  is  immaterial  that  the  trustee  is  uncertain 
or  incapable  of  taking,  or  that  the  objects  of  the  charity 
are  uncertain  and  indefinite.  Indeed,  it  is  said  that  vague- 
ness is  in  some  respects  essential  to  a  good  gift  for  a  public 
charity,  and  that  a  public  charity  begins  where  uncertainty 
in  the  recipient  begins."  The  general  doctrine  upon  the 
question  of  charitable  bequests  is  that  the  beneficiaries 
should  be  designated  as  a  class  only,  leaving  the  number 
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and  individaals  to  be  determined  by  the  trustees  who  ad- 
minister it.  Devises  for  the  poor  have  always  been  favor- 
ite modes  of  dispensing  charity  by  benevolent  persons,  and 
tmsts  created  for  this  purpose  have  been  generally  upheld 
by  the  courts.  In  Moore's  Heirs  v.  Moore's  Devisees,  34 
Ky.,  354,  29  Am.  Dec,  417,  it  was  decided:  "When  an 
ascertainable  object  is  designated  by  the  donor  in  general 
and  collectible  terms,  as  the  poor  of  a  given  county  or  par- 
ish, or  when  a  person  is  appointed  by  hun  to  select  a  de- 
scribed portion  or  kind  or  number  from  a  designated  class, 
the  chancellor,  sitting  as  judge  in  equity,  will  interpose 
on  the  ground  of  trust."  In  the  case  of  Curling's  Adm'rs 
v.  Curling's  Heirs,  8  Dana,  38,  33  Am.  Dec,  475,  James  Curl- 
ing left  the  residue  of  his  estate  for  the  use  and  benefit 
of  a  public  seminary,  not  designating  where  it  was  to  be 
located.  The  circuit  judge  held  the  devise  void  for  uncer- 
tainty, but,  upon  appeal  to  this  court.  Judge  Robertson, 
delivering  the  opinion  of  the  court,  said:  "The  testratrix, 
by  designating  a  general  object  of  charity  (a  public  sem- 
inary), must  be  understood  as  intending  either  a  seminary, 
or  the  seminary  of  his  county,  or  any  seminary  which  his 
executor  or  a  court  of  equity,  in  the  exercise  of  a  sound 
•  discretion,  should  select  as  best  adapted  to  effect  the  object 
of  charity.  Upon  either  of  these  hypotheses,  the  testator's 
purpose,  as  declared  and  circumscribed  by  himself,  may  be 
fulfilled  by  applying  the  fund  to  a  specific  object,  without 
any  hazard  of  perverting  his  bounty  in  a  manner  not  con- 
templated by  him  and  authorized  by  his  will.  Therefore, 
according  to  principles  established  as  perfectly  judicial,  we 
are  of  the  opinion  that  the  devise  created  a  charitable 
trust,  which  may  be  executed  according  to  law,  and  without 
violating  the  will  of  the  testator  or  making  a  will  for  him, 
and  therefore  we  conclude  that  the  circuit  court  ought  to 
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have  decreed  the  appropriation  of  the  profits  of  the  devise 
to  the  use  of  the  Trigg  Seminary,  and  appointed  a  trustee 
to  execute  the  trust."  In  the  very  recent  case  of  Spalding 
V.  St.  Joseph's  Industrial  School,  107  Ky.,  382,  21  E.,  1107, 
54  S.  W.,  206,  Judge  DuRelle  uses  this  language:  "All 
the  Kentucky  cases  have  sustained  the  charitable  uses 
therein  considered  because  the  court  held  that  a  charitable 
object  was  indicated,  or  a  class  of  charitable  objects  desig- 
nated from  which  choice  was  authorized  to  be  made.  In 
some  of  them  there  is  room  for  difference  of  opinion  as  to 
the  certainty  of  the  objects  of  the  charitable  uses  sustain- 
ed, but  the  courts  have  always  held  that  they  were  certain, 
either  by  being  designated  by  the  donor,  or  one  of  a  class 
designated  by  him  from  which  choice  was  authorized  to  be 
made."  In  Bedford  v.  Bedford's  Adm'r,  99  Ky.,  273,  18  R., 
193,  35  S.  W.,  926,  the  devise  was  to  the  State  of  Kentucky  in 
trust  for  the  benefit  of  the  State,  the  profits  therefrom  to  be 
appropriated  annually  forever  towards  the  education  of  the 
children  of  the  State — particularly  the  poor  and  most  unintel- 
ligent. The  devise  in  this  case  was  sustained  as  sufficiently 
definite.  The  court  said :  "Trusts  must  be  for  the  benefit  of  an 
indefinite  number  of  persons,  for,  if  the  beneficiaries  are  i)er- 
sonally  designated,  the  trust  lacks  the  essential  element 
of  indefiniteness,  which  is  one  characteristic  of  a  legal  char- 
ity, and  which  distinguishes  it  from  a  mere  private  trust." 
There  has  been  considerable  diversity  in  the  decisions 
of  the  courts  of  the  various  States  of  the  Union  as  to  the 
extent  they  will  go  in  upholding  an  indefinite  trust.  In 
some  States — particularly  Maryland,  Virginia,  Michigan, 
New  York  and  Wisconsin — it  has  been  held  that  courts 
of  equity  have  no  greater  jurisdiction  to  enforce  public 
than  private  trusts.  On  the  other  hand,  in  Kentucky,  Maine, 
Massachusetts,   Missouri,   Pennsylvania   and   many   other 
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States  where  the  principles  of  43  Eliz,,  c.  4,  are  accepted, 
they  have  gone  to  the  farthest  limit  in  this  regard.  In  this 
State  sixteen  decisions  have  been  reported  upon  this  ques- 
tion of  charitable  uses,  beginning  with  the  case  of  Glass 
and  Bonta  v.  Read,  2  Dana,  170,  in  which  charitable  be- 
quests have  been  uniformly  upheld.  But  it  is  insisted  that 
the  amendment  to  section  317  of  the  Kentucky  Statutes 
passed  by  the  General  Assembly  in  1893,  which  is  in  these 
words,  "if  the  grant,  devise,  gift,  appointment  or  assign- 
ment, shall  have  pointed  out  with  reasonable  certainty  the 
purposes  of  the  charity  and  the  beneficiaries  thereof,''  etc., 
was  intended  by  the  lawmaking  department  of  the  govern- 
ment to  change  the  rule  which  has  heretofore  prevailed  in 
this  State.  The  words  of  the  amendment  are  the  same  as 
those  used  in  several  opinions  sustaining  bequests  to  vari- 
ous charities,  and  it  would  be  mo(re  eonoislient  with  reaaon 
and  common  sense  to  believe  that  the  Legislature  simply 
intended  to  crystallize  into  the  statute  law  the  doctrine 
which  has  been  so  often  announced  by  this  court,  and  which 
has  been  accepted  with  approval  by  the  profession,  the 
General  Assembly,  the  public  at  large,  and  by  most  em- 
inent text-writers.  The  gift  in  this  case  is  to  the  poor 
as  a  class,  and  the  testratrix  has  appointed  her  executor 
to  select  from  this  class  the  persons  who  are  to  receive 
the  benefit*  of  the  charity.  In  our  opinion,  the  judgment 
of  the  trial  court  is  in  conflict  with  what  has  become  the 
settled  legislative  policy  in  this  State  with  respect  to  pub- 
lic charities;  and  Spalding  v.  St.  Joseph's  Industrial  School, 
107  Ky.,  382f  21  R.,  1107,  54  S.  W.,  206,  relied  on  to  support 
the  judgment  of  the  trial  court,  is  not  in  conflict  with  the 
other  cases,  and  the  devise  in  this  case  should  be  upheld. 

For  reasons  indicated,  the  judgment  is  reversed,  and 
cause  remanded  for  proceedings  consistent  with  this  opin 
ion. 
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Case  10 — Action  bt  J.  D.  Shobtell  against  Qbebn  Qoxmrrr  to  Re- 
GOVEB  ON  Past  Due  CoufONS  on  Green  Ck)UNTY  Bonds  Subscbibed 
TO  THE  0.  ft  O.  R.  R.  Co.— Junk  17. 

Green  County  v.  Shortell. 

appeal  fbo&l  gbeen  cibcuit  ooubt. 

Judgment  fob  Plaintiff  and  Defendant  Appeals.    Reversed. 

Counties — ^Bond  Issut — Subscbiption  to  Railboad — CoNDmoNs  or 
Issuance — ^Notice  to  Pubchasebs — Duty  to  Seiibch — INonoom- 
pliance— Estoppel — Payment  of  Interest. 

Held:  1.  Where  bonds  Issued  by  a  county  in  subscriptdon  to  rall- 
noad  stock  oontaiced  no  recitals  as  to  tibe  authority  of  the  officers 
issuing  thesn,  or  as  to  the  petrformaiiQe  of  preliminaries  re- 
quisite to  their  issucmce,  there  was  no  estoppel  on 
the  county  to  plead  a  noncompliamce  with  such  conditions,  and 
th»t  they  'were  issued  without  authority  of  law. 

2.  Where  the  charter  of  a  railroad  (1  Sess.  Acts  1^9,  p.  463,  cba{>. 

1578)  Vdsted  in  the  compaoiy  power  to  construct  a  road  through 
certain  counties,  and,  In  exc&ption  to  the  general  law  of  the 
State,  empowered  any  of  such  counties  to  subscribe  to  stock, 
issuing  bonds  therefor,  on  such  conditions  as  it  might  deem  fit, 
and  a  county  did  issue  bonds  on  specified  conditions  to  be  per- 
fmlmed  by  the  railroa^d,  which  were  not  printed  on  the  bonds, 
but  appeared  on  the  orders  of  record  in  the  county  court,  a  pur- 
chaser of  sudi  bonds  was  charged  with  notice  of  the  canditions 
upon  which  they  were  to  be  Issued,  a  noncompliance  with  which 
/would  be  ayallable  as  a  defense  to  a  suit  by  him  on  the  bonds. 

3.  In  pursuance  of  legislative  authority,  a  railroad  company  filed  in 

the  county  court  a  request  that,  there  be  submitted  to  the  quali- 
fied voters  the  que^on  as  to  whether'  the  county  'Sihould  isub- 
scri-be  for  capital  stock  of  the  company,  issuing  its  bonds  there- 
for, upon  the  condition  ifhat  the  company  should  conatruct  Its 
poad  through  the  coutfty,  and  within:  one!  mile  of  a  certain  town, 
and  also  upon  the  further  condition  that  the  borfds  should  not 
be  i!SBued,  or  the  county  pay  any  part  of  either  principal  or  in- 
terest, until  it  should  be  exonerated  from  payment  of  a  sub- 
scription to  the  stock  of  a  certain  other  road.  The  issue  was 
ordered  at  an  election  held  for  that  purpose,  and  all  the  orders 
made  in  pursuance  thereof  were  conditioned  as  stated.  Held, 
that  properly  construed,  the  exoneration  was  a  condition  preced- 
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ant,  after  -which  the  bonds  could  be  issued,  but  would!  (not  bu 
binding  in  the  event  of  a  failure  on  the  iMurt  of  the  ralilroad  to 
comply  with  the  other  oonditioQ. 

4.  An  order  of  the  county  court  directing  the  clerk  to  make  a  sub- 

scription to  certain  railroad  stock  on  behalf  of  the  county,  and 
on  the  terms  fpecilled  in  the  order  submitting  the  question  to  a 
vote,  'Was  a  direction  to  the  clerk  to  do  a  merely  ministerial  act, 
vested  in  him  no  ditscretion,  and  was  not  am  i-nvaUd  del^sation 
of  the  power  vested  in  the  county  court  to  kneke  ther  aubsoiip- 
tion. 

5.  Where  by  ite  charter  a  railroad  company  was  to  be  built  entirely 

across  the  State,  and,  by  the  terms  of  the  subscription  to  stock 
of  tlie  road  by  a  certain  county  through  which  it  passed,  bonds 
were  issued,  conditioned  on  the  road's  being  ocmstruated  through 
the  county,  a  subsequent  construction  by  a  successor  of  such  road 
of  four  and  a  half  miles  of  railroad  in  the*  county  was  not  a 
substantial  oompliaiKe  with  the  conditions  of  the  bond  iissue. 

6.  Payment  of  interest  on  bonds  by  a  county  for  some  years  does 

not  c^op  it  to  show  their  invalidity. 

KRNBST  MAOPHERSON,  JOHN  W.  LEWIS  a>-d  D.  T.  TOWLES, 

AXTOBNEYS    FOB   AP^ELI^AJST,    GbeE.N    CoUNTY. 

CLASSIB^ICATION  OF  POINTS. 

1.  Conditional  subscriptions  to  stock  In  the  Cumberland  k 
Ohio  Railroad  Company  were  expressly  authorized  by  its  charter. 
Shelby  County  Court  v.  Cumberland  ft  Ohio  R.  R.  Co.,  8  Bush, 
217.  Such  aJso  is  the  general  law  In  Hhe  abseoice,  from  the  char- 
ter or  teiW  auithorizing  the  subscription,  of  a  prohibition  of  con- 
ditional subscription?  tb  stock,  the  Bubscriber  may  fmpose  sucfi 
conditions  as  he  may  choose.    Jack  v.  (City  of  Helena^  41  Ark., 

.213;  Atcbisoni  ftc,  R.  R.  Co.  v.  Jefferam  Co.,  21  Kan.,  «09;  Port- 
land, &c.,  R.  R.  Co.  v.  Hartford,  58  Me.,  23;  2  Elliott  R.  R.,  sec. 
852;  Brown  v.  Gibson  Co.,  73  Ind.,  543;  People  v.  Hoi  den,  91 
111.,  466;  Coe  v.  Caledonia,  &c.,  R.  R.  Co.,  27  MiniL,  197;  Penob- 
scot, &c.,  R.  R.  V.  Dunn,  39  Me.,  587;  Mtlwaukee,  &c.,  R.  R. 
v.  Field,  12  Wis.,  340;  Hanover  Junction,  Ac.,  R.  R.  v.  Hald©- 
man,  82  Pa.  at.,  36;  Connecticut.  &c.,  R.  R.  v.  Baxter,  39  Vt; 
Missouri  P.  R.  R.  v.  Tygard,  84  No.  264. 

2.  Where  the  location  and.  construotion  of  a  railway  is  not 
made  as  required  by  the  coouditions,  bonds  issued  in  payment 
are'  Invalid  even  in  the  hands  of  a  bona  fide  holder.  Chicago, 
ftc,  R.  R.  T.  Marsedlles,  84  111.,  145;  Mellea  v.  Lansing.  19 
Blatchford,  512;  Bucksport,  ftc,  R.  R,  v.  Brewer,  67  Me..  2"9o. 

3.  The  purchaser  of  municipal  bonds  is  bound  (to  take  notice 
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of  the  law  under  which  the  booids  are  icsued.  Barnett  v.  .Deci- 
Ison,  145  U.  S.,  139. 

4.  The  federal  courts  have  established  the  rale  that  in  the 
absence  of  a  recital  in  a  municipal  bond  that  the  conditions  pre- 
cedent to  its  validity  have  bcjeni  performed,  it  is  open  to  the 
.municipality  to  show  tbei  nonperfiormance  of  tbe  conditions. 
County  of  Ohambeirs  v.  Clews.  88  U.  S.,  321;  Citizens*  Savings 
Aasociaitlon  v.  Perry  County,  156  U.  S.,  701;  Buohanan  v.  Litch- 
field, 102  U.  S.,  292;  Town  of  Coloma  v.  Eaves,  92  IT.  S.,  4Jri, 
remarks  of  Justice  Bradley;  ProYideiit  Liife  and  Trust  Co.  v. 
County  of  Mercer,  170  U.  S.,  601;  Carroll  County  v. 
Smlih,  111  U.  S..  556;  Sfehool  District  v.  .Stone,  106  U.  S.,  183- 
187;  Hopper  v.  Town  of  Covington,  118  U.  S.,  148. 

6.  Wlhere  bonds  purporting  to  have  been  issued  by  a  munici- 
pality contain  no  recitals,  but  are  mere  naked  promises  to  pay, 
every  purchaser  and  holder  <of  the  .securities  is  chargeable  with 
notice  of  whatever  appears  upon  the  face  of  the  records.  Lewis 
v.  Commissioners  of  Bourbon  Co.,  12  Kan.,  186;  Marsh  v.  Fulton 
Co.,  10  Wall.,  676;  Pendleton  v.  Amy,  13  Wall..  297;  Commis- 
sioners of  Knox  Co.  V.  Aspinwall,  21  How.,  539;  Bissell  v.  City 
of  Jeffersonville,  24  How.,  287;  Hopp  v.  Trus*tees  of  Brown  Tp., 
13  Ohio  St,  311;  State  v.  Trustees  of  Union  Tp.,  15  Ohio  St., 
437;  €lark  v.  City  of  De^  Moi-ne^v  19  Iowa,  199;  Veeder  v. 
Town  of  Lymon,  13  Wis.,  298;  Starin  v.  Town  of  Genoa,  23  N. 
Y.,  439;  Gourd  v.  Town  of  Sterling,  23  N.  Y.,  456;  The  People 
V.  Mead,  24  N.  Y.,  114;  36  N.  Y.,  224.  ' 

6.  No  municipal  or  polltteal  body  can  Jbe  estoipped  by  the  acts 
or  declarations  of  its  officers  from  denying  their  authority  to 
bind  it.  J\istice  Bradley,  in  Chi^toolm  v.  Montgomery,  2  Wootis, 
584.  A  person  dealing  with  an  agent  must  look  (to  hiB  author- 
ity. Snow  V.  Warner,  10  Met.  (Mass.),  1?6;  Reese  v.  Medlock, 
27  Tex..  120.  The  rule  1?  strictly  applied  to  -the  powers  of  pub- 
lic officers.  Mayor  and  City  Council  of  Baltimore  v.  Reynolds, 
20  Maryland,  1;  Marsh  v.  P'ulton  Co.,  10  Wall.,  683;  State  ▼. 
Daviess  Co.,  64  Mo.,  30;  People  v.  Supervisors,  Town  of  Waynes- 
ville,  88  111.,  469;  Town  of  Plattsville  v.  Galena,  Ac,  R.  R.  Co., 
43  Wis..  493;  Board,  &c.,  of  Douglass  v.  Walbridge,  38  Wis.,  179. 

7.  The  validity  and  effect  of  municipal  bonds  are  determined 
always  by  the  law  of  the  place  where  the  obllgaltion  ia  made. 
Dixou  Oo.  v.  Field,  111  U.  S.,  83.  This  proposition  seeme  to 
be  afjsunved  as  a  matter  of  course  in  the  federal  courta 

8.  The  county  judge  could  not  delegate  to  the  raflroad  iiha 
duties  confided  to  him  by  the  people.  "This  is  an  official  trust 
which  neither  a  county  court  nor  its  succefesor,  the  board  of 
supeiTieord,  could  del^aite  to  strangers  ojwing  no  obligabion  to 
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the  county.*'  Board  of  Jackson  Co.  t.  Bruah.  77  111.,  59.  He 
bad  no  right  to  iseue  bonds  in  a  form  other  than  that  voted  by 
the  people. 

9.  The  word  "through,"  as  used  in  the  order  submitting  the 
YOte  to  the  people,  meant  from  end  to  end  and  from  side  to  sid& 
"Act  to  incorporate  the  Cumberland  and  Ohio  Railroad  Ooim- 
pany,"  Acts  of  18C9,  vol.  1,  pages  463-474,  the  opening  words  of 
jseotloQ  15;  the  language  of  section  18,  ahowiug  a  road  was  con- 
tempIaXed  from  **the  Ohio  River"  through  many  naimed  counties. 
Including  Orcfen,  "to  a  point  on  the  boundary  line  bedween  the 
•States  of  Kentuclfy  and  Tennessee"  "with  a  view  of  connecting 
witn  the  Southern  system  of  railways  converging  at  Nashville^ 
Tennessee;"  the  condition  read  thai  the  road  shall  "run  through 
Green  county  and  within  one  mile  of  the  town  of  Greensburg.'* 
The  whole  cooditiomal  contract  "is  to  be  taken  together,  and  to 
have  a  neasonable  construction  according  'to  the  intent  of  the 
parties."  Peoples'  Perry  Co.  v.  Balch,  74  Mass.,  303-312.  All 
the  circumfirtances  pi*ove  that  the  people  understood  thait;  they 
were  contracting  .for  a  complete  line  to  run  through  the  county 
from  side  to  side.  The  language  foif  the  condition  must  be  con- 
strued according  to  its  ordinary  meaning;,  that  is,  as  it  would 
be  understood  by  the  voters.  People  v.  Town  of  Clayton,  S^ 
111.,  45. 

10.  The  payment  of  interest  on  the  bonds  flor  a  few  years 
doeia  net  estop  the  county  from  congesting  the  validity  of  the 
bonds.  Meroer  County  v.  Provident  Life  and  Trust  Co.,  19 
Circuit  Court  of  Appeals,  58;  Afihuelot  N^btional  Bank  t.  School 
District,  41  Fed.,  514;  State  v.  School  Distrfict,  16  iNebraaka, 
182;  Graves  v.  Saline  County.  ICl  U.  S.,  373. 

11.  The  county  judge  wHhout  associatiing  with  bimaelf  the 
justices  of  the  peace  had  no  pow€r  to  act  on  the  .petLtion;  £or  sub- 
scription or  otherwise.  3d  ProvLsio  to  iseotion  15  of  the  charter; 
Bowling  Green  and  Madisonville  Railroad  Co.  v.  Warren  County, 
10  Bosh,  711;  "herein"  in  the  proviso  refemed  omly  to  .tihe 
powera  theredn  given  to  the  county  court.  Sprioig  v.  cfoUector, 
78  111.,  101;  Exp.  Partington,  6  Q.  B.,  649-653;  McGill  v.  Munici- 
pal Council.  12  U.  C.  Q.  B..  44. 

12.  If  these  bonds  afnd  coupons  are  to  be  treated  as  put  upon 
the  footing  of  bills  of  exchange  the  five-year  limitation  should 
apply  under  our  statutes. 

13.  If  the  court  should  reverse  the  Judgmemt,  which  iwaa  giv«n 
on  the  pleadings,  and  the  amended  aDsw&r)K)if  appellant  conitajined 
any  defense,  the  court  below  should  be  dir€ct€|d  to  enter  judgment 
for  Green  county.  Civil  Code,  sec.  386;  Eaves  v.  Stone,  80  Ky.. 
78;   Enc.  of  Pleading  and  Prac,  vol.  11,  p.  914. 
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GBORGE  W.  JOLLY,  atix>rnky  vo&  appellee. 

A  bond  payable  to  the  order  of  the  'president  ot  the  railroad 
ooonpany  and  endorsed  in  blank  is  equivalent  to  malUng  it  pay- 
able to  the  bearer  and  renders  it  transferable  by  mere  deliv- 
ery and  thua  converts  it  into  commercial  paper.  Daniel  on  Neg. 
Inats.,   sec.   693. 

The  chatter  expressly  required  the  Oreen  county  hands  io  6© 
issued  in  negotiable  form.  The  language  U:  *'Ail  said  bonds 
shall  be  payable  to  bearer,  with  coupone  attached,  beairlng  any 
rate  of  interest  not  to  exceed  six  per  cent  per  annum  payable 
semi-annually  in  the  city  of  New  York,  and  payable  at  such  time 
as  they  may  designate,  not  exceeding  thirty  years  frcHn  date: 
.  .  ."  No  more  appropriate  woitd  could  have  been  selected 
than  ithe  word  "bearer"  to  make  the  bonds  cegociable.  Tlie 
Legislatm^  could  have  intended  nothing  else  by  the  use  of  that 
word.  A  great  number  of  the  decldons  of  the  Supreme  Count 
of  the  United  States,  and  all,  or  practically  ajl,  of  the  deciisions 
of  the  State  courts  had  them  declared  that  the  use  of  that  word 
in  municipal  bonds  enabled  ithem  to  be  transferred  by  mere 
manual  delivery  like  am  ordinary  gredoback  bill  or  national  bank 
note,  and  cloth^  such  instruments  wiith  all  th.e  qualities  and 
incidents  of  commerciai  paper.  And  this  court  had  more  than 
ten  years  befoie  these  bonds  were  isued  decided  the  laiw  to  be 
so  in  this  State.  Anid  the  law  tlius  decflared  was  re-affirmed  by 
Judge  Gofer  ten  years  later. 

The  statute  (Ky.  Stats,,  sec.  474)  relative  to  the  assignment 
of  bonds,  notes,  etc.,  has  been  in  force  more  than  fifty  years,  but 
it  has  never  been  supposed  by  the  bar  or  courts  of  this  State 
that  it  had  any  application  to  municii>al  bonds.  If  so,  it  surely 
could  not  have  escaped  the  attention  of  this  court  Ln  considering 
the  cases  in  2d  Metcalf  and  78  Ky.,  rfbove  cited.  In  Virginia,  a 
.  similar  statute  was  heM  'to  have  no  application  to  county  ])onds 
payable  to  holders,  such  bonds  being  held  to  be<  negotiable. 
Ar/ents  v.  Oommon wealth,  18  Gratton,  750. 

The  decisions  of  this  court'  in  the  Germian-Americaa  Title 
Company  caF>ei^  do  not,  as  counsel  for  apipellant  seem  to  sun- 
pose,  apply.  It  is  sufficient  to  say  of  those  bonds  that  they  were 
not  municipal  bonds.  They  were  made  by  private  persons  and 
were  not  made  negotiable  at  a  bank,  and  were  not  negotiati^. 

What  matters  it,  therefore,  that  the  word  "negotiable"  was 
not  used  in  the  charter,  when  it  prescribed  in  express  terms  that 
the  bonds  "shall  be  made  payable  to  bcarerf* 

The  Green  county  bonds  were  issued  and!  dellveredi  to  the 
railroad  company  and  the  railroad  company  placed  them  on  the 
market  and  they  were  sold  to  the  public,  the  plaintiff  buying 
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some  of  them.  The  puxxihaser  before  iMuting  with  his  money 
was  bound  t»  ascertain  whether  «here  was  leglslat.iTe  (authority 
to  issue  the  bonds.  Havioig  found  the  act  it  was  next  his  duty 
to  ascertain  wb^her  the  required  election  had  been  held  and 
whether  a  majority  of  the  Yotes  cast  at  that  election  were  cast 
in  favor  of  the  subscription.  He  would  liaTe  ascertained  that 
the  election  bad  been  duly  held  according  in  law  and  that  a 
majority  had  voted  for  .the  subscription.  That  the  fact  was  as- 
certained by  the  county  court  and  so  deltermined  wui  entered 
upon  the  order  book  of  tbat  court.  Having  iAcentained  these 
facts,  it  was  not  necessary  Dor  hion  to  look  farther.  These  facts 
demonstrate  conclusively  and  beyond  controversy  fthait  the  iKyw<er 
to  issue  the  bonds  had  vested  in  the  county  judge.  Whetber  a 
purchaser  in  fact  went  to  the  trouble  of  ascertaining  these  facts 
or  not,  he  is  chargeable  wkh  knowledge  of  fthE«n,  but  chaiseaGle 
with  nothing  more.  That  thisi  is  the  Isiw  in  this  State,  aad  this 
country  is  susceptible  of  absolute  demonstration,  if  any  propo- 
sition of  law  Is  so.  Section  1537  of  Daniel  on  Negotiable  lustru- 
ments,  together  with  the  auUhoritiea  cUedt  by  the  author,  Ls 
sufficient. 

The  law  relative  to  recitals  fn  municipal  bonds  has  no  place 
m  this  case.  No  court  has  evef  held  that  any  sort  of  recitals 
added  any  force  or  effect  to  the  ne^iaibilfty  of  a  municipal 
bond.  If  municipal  bonds  are  payable  to  bear-er  they  are  not 
less  necrotlable  because  they  contain  no  recit-^ls.  Recitals  *  in 
municipal  bonds  are  never  of  the  slightest  consequence  except 
for  the  purpose  of  creating  an  estoppel  against  the  municipality 
where  the  municipality  undertakes  to  defend  against  such  bonds 
by  alleging  the  nonperformance  of  some  precedent  condition 
necessary  to  the  vesting  of  the  power  to  issue  the  bonds  in  the  offi- 
cer who  executed  them.  It  has  been  held  in  a  number  of  cases 
that  the  municipalities  were  estopped  to  show  that  the  precedent 
fact  or  act  did  not  in  fact  exist  or  had  noti  in  fact  been  performed, 
where,  according  to  the  statute  under -which  the  bond  was. Issued, 
the  officer  who  execute^d  the  bond  was  also  authorized  to  deter- 
mine whether  the  fact  or  act  existed,  or  had  been  performed. 

In  this  case  pov\cr  to  issue  the  bonds  vested  in  the  county 
judge  of-  the  Green  oouoty  court  and  the  bonds  Issued  were 
within  the  scope  of  his  delegated  ^  authority.  And  the  bonds 
issued  being  payable  to  bearer  in  conformity  with  the  express 
provisions  of  the  statute,  and  appellee,  a  third  party,  having 
bought  the  bonds  before  maturity,  for  a  valuable  consideration, 
is  a  bona  fide  holder  and  entitled  to  recover. 

There  is  an  attempt  made  in  the  answer  at  this  late  day, 
after  a  lapse  of  thirty  years,  and.  in  the  face  o<  the  dedsdons  of 
Vol.  116-8 
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this  court  reported  In  eighth  and  temth  of  Bush,  ab>7e  cited,  ta 
show  that  the  Green  county  court  had  no  pow-er  to  3ub."=ic5ribo 
for  stock  or  issue  bonds  because,  as  defendant  oonstraes  the 
language  of  section  15  of  the  charter,  power  to  subscribe  was 
confined  txi  counties  through  wfhlch  Ihe  "proposed  roadi  s(hall 
pass;"  thalt  is  to  say,  the  conitentiosi  Is,  thait  the  radlroad  must 
first  pass  through  tlie  county,  before  the  amnity  court  of  such 
county  had  Juriediction  to  submit  the  queetioa  of  making  a  sub- 
^riptiiotn  to  a  vote  or  of  subscribing  for  stock  or  Issuing  bondd 
In  discharge  of  the  subscription. 

The  proposed  road  accoitilng  tot  tbe  oharter,  parsed,  throu^ 
the  oounties  of  Henry,  Shelby,  Spencer,  Nelson,  Wasihlngton, 
Marion,  Taylor,  Green,  Barren,  Allen,  Metcalf  anid  Larue.  When 
the  langus^e  of  section  15  Is  read  in  conneotlon  with  othei*  pro- 
visions of  the  charter,  especially  sections  1  and  12  and  the  whole 
scheme  as  disclosed  in  >  the  act  is  considered.  It  is  manifest  that 
the  object  of  the  Legislature  was  tn  authorize  aJl  of  eald  coun- 
ties to  subscribe  for  stock  l-n  the  railroad  company  and  issue 
their  bonds  respectively  for  the  amount  of  stock  subscribed.  It 
was  certainly  not  contemplated  that  the  road  should  be  built 
through  a  ooun^ty  before  the  county  cour't  had  Jurisdiction  undier 
the  act  to  submit  the  question  of  subscribing  stock  to  a  popular 
vote  and  making  a  subscription  If  the  vote  was  favorable  thereto 
and  Issuing  the  bonds  of  the  county.  In  the  cases  before  this 
oourt,  heretofore  -referred  to,  no  such  con3tru0bion  waa  ever 
conrtended  for.  It  remained  alone  for  the  leanied  oouosel  who 
are  represeaiting  the  appellant  in  thais  case  to  originate  a  theory 
which  the  learned  and  astute  lawyers  who  pracQced  the  case 
reported  in  8  Bush,  and  the  two  cases  in  10  Bush  entirely  ovei^ 
looked. 

When  this  case  was  here  before  ion  appeal,  after  the  decision 
was  rendered,  the  count?'^  filed'  a  petition  for  a  rehearing  In 
which  much  stress  was  laid  on  the  fact  that  the  bond  contained 
'  no  recital  of  the  various  steps  necessary  to  the  vesting  of  the 
power  to  issue  the  bonds  in  the  county  court.  That  \b,  that  the 
bonds  do  not  recite  that  an  election  bad  beem  held  under  the 
act  at  which  a  majority  of  the  voted  caalt  wJere  in  favor  of  the 
subscription,  that  a  subscription  for  stock  had  been  made  and* 
that  the  bonds  were  isfeued  In  discharge  or  paymenit  of  the  sub- 
scription, etc. 

The  recital  of  Ihe  existence  of  those  facts  or  the  due  perform- 
ance of  those  acts,  in  the  face  of  the  bonds.  Is  not  at  adl  neces- 
sary to  their  validity. 

rt  is  essential  to  the  validity  of  the  bonds  that  an  eleoUon 
should  have  been  held  and  that  a  majority  of  the  votes  cast 
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should  be  in  favor  of  making  a  subacription;  otherwise,  the 
power  conferred  by  the  act  could  not  vest  In  tbe  county  court. 
It  is  sufficient  if  tbe  facts  a]K>ear  upon  the!  recortdd  of  the  couazy 
court.  And  the  existence  of  aill  the  precedent  ccmditioDB  neces- 
sary to  the  vQstlng  of  the  power  in  (the  coomty  court  appears  by 
express  averments  of  the  answer  and  the  copies  of  the  orders  of 
the  counitjr  court  filed  with  H  and  made  part  of  it  The  county 
court  ascertained  and  determined  that  the  electioni  was  duly 
held  at  the  several  voting  places  in  Green  county  aocording 
to  law,  on  July  3>  1869;  that  a  majority  of  the  quaJifled  voters 
decideid  at  that  election  that  (the  county  should  subscribe  Ibr 
$250,000  of  the  capHal  stock  of  the  railroad  company  and  the 
.subscription  was  made  on  the  order  book  of!  th«  county  court 
as  were  aLao  the  orders  for  the  issuai  of  the  bonds. 

There  were  no  recitals  in  the  Davi€l99  county  bonds,  but  they 
were  all  held  valid,  except  the  over-issue.  The  order  of  the 
county  court  in  that  case  submitted  the  question  of  subscrib- 
ing for  |250«000  of  stock  in  the  railroad  comdpany  and  the  or  dm* 
of  the  county  court  directed  the  issuai  of  $250,000  of  bond^  in 
discharge  of  Ihat  subscription.  But  the  oounty  judge  issued 
bonds  to  the  amount  of  $320,000,  being  $70,450  in  lexcess  of  the 
•amount  authorized.  This  excess  was  held  void  by  )thiB  court 
and  by  the  Supreme  Court  of  the  United  States  on  ithe  ground 
that  no  power  vested  under  the  act  and  vote  to  issue  more  than 
1250,000  of  bonds.  (Daviess  County  Court  v.  Howard,  13  Bush, 
101.  a;id  Daviess  County  v.  Dickinson,  117  U.  S.,  657.) 

There  is  a  line  of  cases  in  the  supreme  court  and  those  oaises 
have  been  generally  followed,  holding  that  hi  a  contest  between 
a  bona  fide  holder  of  vnunHcipal  bonds  payable  to  bearer  and  tlie 
municipality,  If  the  bond  contains  a  reciltal  that  a  precedent  con- 
dition has  bean  performed  or  exists,  and  the  officer  who  executes 
the  bond  is  authorized  by  lav/  to  ascertain  and  decide,  whether 
the  condition  has  been  performed,  or  the  faot  lexists  and  he 
certifies  In  the  face  of  the  bonds  that  it  does  exist  or  has  been 
perfonned,  then  the  municipali>ty  will  be  estop$)i€d!,  as  against 
such  holder,  to  deny  or  dispute  the  recital,  though  the  recital 
may  be  in  fact  untrue.  See  Lydne  v.  County,  16  Wallace,  13, 
and  the  other  cases  collected  in  the  opimion  in  the  National 
■Ufe  Ins.  Co.  v.  Board  of  Education,  62  Fed.  Rep.,  792. 

Learned  counsel  for  the  county  seem  to  suppose  that  In  the 
absence  of  recitals  in  the  bonds  which  create  an  estoppel  tLat 
then  in  such  case,  notwithstanding  the  fact  that  the  bonds  are 
negotiable  in  form  and  are  conclusively  shown  to  have  been  is- 
sued by  authority  of  law,  are  nevertheless  no  more  than  mere 
promissory  notes,  and  are  now  oipen  to  lall  the  defenses  which 
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might  be  made  against  such  coiiitracts.  But  ithis  L-i  not  law.  If 
there  was  power  to  issue  the  bonds  they  are  perfect  obligations 
and  being  negotiable  in  for,m  the  holder  is  ^entitled  to  recover 
except  as  there  was  lajek  of  poiwer  to  fissue  ithe  bonds  and  "bad 
faith,"  and  no  want  of  power  ie  shown  or  bad  faith  alleged. 
"  Daniel  so  atates  the  law  and  supports  his  statemenit  by  the  high- 
est Englifih  and  American  authorities. 

It  is  only  in  those  cases  where  in  fact  the  power  ta  issue 
the  bonds  did  not  vest  in  the  muniioipal  agency,  but  w!her.e  that 
agency  was  authorized  to  determine  and  dek:lare  whether  or  not 
the  act  «>r  condition  upon  which  the  vesting  of  ttihe  power  was 
made  to  depend^  had  been  performed  or  existed,  and  did  detetr- 
mine  that  the  actor  fact  existed,  and  eo  certified  in  the  face  of  the 
bonds  and  being  the  agency  authorized  to  execute  and  deliyer 
the  bonds,  that  the  municipality  hats  been  held  to  be  estopped  ta 
dispute  the  fact  certified  in  the  bonds  as  against  a  bona  fide 
holder. 

The  lonly  defense  open  to  a  municipality  when  sued  0x4  its 
bondSk  payable  to  bearer,  is  thai  of  want  of  power  to  issue  then}. 
If  power  to  issue  the  bonds  is  shown  to  have  vested  in  the^ 
agency  of  the  municipality,  and  that  agency  executes  the  power 
conferred,  and  doeg  not  exceed  it,  that  is  the  end  lof  the  con^ 
iroversy,  and  the  contracts  are  perfect  obligations  of  the  munici- 
pality. 

The  county,  as  the  court  sees,  is  here  presenting  two  incon- 
•si stent  defenses:  First,  it  coiyteinds  that  the  county  court  did 
not  make  any  subscription  or  Issue  any  bonds  of  the  county; 
then,  lit  turns  about  and  in  the  next  breath  daya  the  county 
made  a  subscription  and  issued  the  bonds,  "but  itt  did  so  upon 
conditiona,  which  conditions  have  never  been  performed  and  the 
bonds  for  that  reason  are  void. 

It  does  not  even  take  the  trouble  to  say  that  either  one  of 
these  suppoised  defenses  is  truef  or  that  it  does  not  know  which, 
of  them  ts  true. 

They  are  utterly  inconsistent.  It  can  not  be  that  there  was 
no  i>ower  and  at  the  same  time  tthat  there  was  power. 

If  the  county  Judge  sitting  alone  as  tbe  county  court  had  no 
power  to  receive  and  entertain  the  request  of  the  railroad  com- 
missioners to  submiit  the  question  to  a  vote  of  the  people  of 
subscribing  the  stock,  no  power  to  order  an  election  to  be  held, 
no  power  to  make  the  subscription,  and  no  power  to  isBuei  the 
bonds,  lie  certainly  had  no  power  to  impose  the  conditions.  If 
he  had  power  as  contended  by  the  county,  to  impoee  the 
conditions,  he  must  have  had  power  to  have  done  all  the  other 
:icts  which  are  now  assailed  as  ultra  vires  and  void- 
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Counsel  for  appellant  in  the  oral  argument  expressly  admitted 
and  conceded  it  to  be  a  fact  that  Green  county  for  several  years 
immediately  after  the  Issual  of  these  bonds  had  levied  and  col- 
lected taxes  for  the  paymeaft  of  the  interest  and  had  regularly- 
paid  the  interest  cm  them.  And  In  the  brief,  signed  by  all  the 
counsel  for  appellant,  it  Is  conceded  as  a  fact  'Mdiat  the  coupons 
for  interest  were  for  a  few  years  paid." 

It  is  true  that  if  there  was  no  power  in  the  Green  county  court 
to  iflbue  the  bonds,  the  levy  of  taxes  to  pay  the  IntereEft  on  the 
bonds  and  ithe  payment  ol  the  taxes  by  the  people  and  the  dis- 
bursement of  the  .taxes  collected  In  <bbe  payanent  of  the  coupons 
"for  a  few  years,"  or  any  time,  wonM  not  aoaount  to  or  con- 
stitute a  ratification,  or*  create  an  esteH>pel,  that  would  predude 
the  county  frobn  afterwards  showing  that  there  was  no  (power 
to  issue  the  bonds.  To  hold  othenwise  would  be  equivalent 
to  saying  'that  the  county  might  by  such  indirect  acts  make 
a  contract  which  it  had  not  the  power  to  make  directly.  Manah 
V.  FuHon  Co.,  10  Wallace,  696. 
«  But  the  levy  and  collection  of  taxes  for  ithe  purpose  of  pay- 

ing interest  oai  the  bonds  and  the  payment  of  the  taxes  "by  ithef 
people  and  the  disbursement  of  the  tax  so  collected  in  payment 
of  the  interest  coupons  "for  a  few  years/'  does  amount  to  an 
effectual  ratification,  and  does  create  an  estoppel  in  pais,  if 
power  to  Issue  the  bonds  vested  in  the  county  court  and  Judge 
and  that  delegateu  authority  was  executed  in  an  irregular  oi* 
imperfect  manner. 

As  there  was  undoubtedly  power,  under  the  chanter  and  vote 
to  issue  <the  bonds,  vested  in  the  Greem  county  oourt  and  Judge 
Bametty  if  the  power  was  in  any  respect  irregularly  executed 
or  perfopmed,  the  levy  of  taxes  by  the  county  court  to  pay  inr 
terest  on  them,  and  the  collection  and  disbursement  of  tit  in 
payment  of  the  interest  on  the  bonds  "for  a  few  years"  after 
their  issue,  ratifies  such  irregular  execution  of  the  power,  and 
effectually  estops  the  county  bo  set  up  or  rely  upon  such  ir- 
regularities, no  matter  what  they  (may  be.  "Marshal  County  v. 
Sdiei^k,  5  Wallace,  772;  Campbell  v.  City  of  Kenosha,  5  Wal- 
lace, 195;  Burr  v.  Chariton  County,  12  Fed.  Rep.,  604;  Mills  v. 
Gleasvm,  11  Wis.,  470,  78  Am.  I>€ics.,  721;  Brown  v.  Bon  Honnme 
County,  46  N.  W.  Rep.,  173;  Beach  on  Pub.  Corps.,  sec.  904. 

It  seems  to  us  that  public  polioy,  .the  highest  considerations 
for  the  public  welfare  and  the  commercial  credit  of  the  State, 
all  dietate  that  there  should  be  no  modification  of  the  law  reJa- 
tive  to  the  integrity  of  municipal  bonds  as  it  has  existed  in  the 
State  since  the  decision  of  this  court  in  Maddox  v.  Graham  and 
Knox,  supra.    If  it  were  now  held  that  bonds  payable  to  bearer,. 
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bought  by  a  third  person,  before  maturity^  for  a  valuable  con- 
sideration,  where  there  was  legislatiye  authorilty  and  a  ivotte  of 
:the  people  authorizing  their  issue,  and  not  ultra  vires,  were,  in 
effect  nonnegotiable,  were  open  to  dafenees^  It  would  impair  the 
credit  of  efvery  muniolpallty  in  the  State.  It  would  render  dif- 
ficult if  mot  impraotioabie  the  aaJe  of  any  such  securities  in  the 
coanmerclal  markets  oif  the  country.  ICertalnly  ik>  such  paper 
could  ever  hereafter  be  negotiated  at  all  except,  as  there  ha£l 
been  prior  to  the  issue  of  isuch  booidB  a  litigation,  either  by 
proceedings  for  a  mandamus  to  compel  their  issue,  lor  by  a  sufl 
in  equity  to  enjodn  their  isaie,  whereby  every  questioa  touching 
the  vaU  ditty  of  their  issue  could  be  rendered  res  ad  judicata.  No 
doubt  the  excellent  credit  now  enjoyed  by  the  municipalities  of 
Kentucky  lis  due  mainly,  if  not  entirely,  to  the  faat  that  ever 
since  tihe  decision  of  this  court  in  Maddox  v.  Graham  and  Knox 
the  principles  of  th&t  ca.se  have  been  isteadlly  adhiered  tot  and 
the  law  of  Kentucky  relating  to  municiipal'  bonds  considered  to 
be  substantially  the  Eame  as  the  law  relating  to  such  securities 
as  declared  by  the  Supreme  Court  of  the  United  States. 

Many  Kxf  the  cities  and  counties  of  this  State  have  wlrtihin  the 
paoc  five  yeans  negotiated  their  bonds  for  very  large  amoumts, 
bearing  four  per  cent,  interest  at  a  price  from  one  to  five  per 
•cent,  above  par.  i  The  dty  of  Loudsville  during  the  present  monthl 
(Apiil,  1903)  has  negotiated  a  large  amount  of  its  bonds  bear- 
ing three  and  one-half  per  cent,  initerest  at  a  price  above  par. 
These  facta  are  so  notorious  that  it  is  presumed,  thou^  they 
do  not  appear  in  the  record,  a  statemeuit  of  them  is  not  inap- 
propriate. 

Therefoore,  not  onHy  does  the  law,  but  public  policy,  also,  as 
we  most  respectfully  .submit,  require  an  affirmance  of  the  Judg- 
ment of  the  Green  Circuit  Oourt  in  this  case. 

CITATICWMS. 

An  act  to  incorporate  the  Cumberland  and  Ohio  Railroad  Com- 
pany, approved  February  24,  1869.  Acts  1869.  \to1.  1,  pp.  463, 
474;  Shorten  v.  Green  County,  22  Ky.  Law  Rep.,  1010,  23  Ky. 
Law  Rep.,  144;  Mercer  County  Court  and  Garrard  County  Courl 
v.  Ky,  River  Navigation  Co.,  8  Bush,  300;  Slack  v.  Maysville, 
&c.,  R.  R.  Co.,  13  B.  Mon.,  1;  Shelby  County  Oourt  v.  C.  &  O. 
R.  R.  Co..  8  Bush,  209;  C.  A  0.  R.  R.  Co.  v.  Washington  County 
Court,  10  Bush,  564;  C.  &  0.  R.  R.  Co.  v.  Barren  County  Court, 
10  Bush,  604:  Bowling  Green,  &c.,  R.  R.  Co.  v.  Warren  ICounty 
Court,  10  Bush,  711;  Provident  Trust  Co.  v.  Mercer  County,  170 
U.  S.,  602;  Daviess  County  Court  v.  Howard,  13  Busb,  101; 
Daviess  County  Court  v.  Dickinson^  117  U.  9.,  657;  Gill  v.  (Cubilt, 
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3  Barn,  ft  Crec.,  l66;  Goodman  v.  Harvey,  4  Aid.  ft  El.,  870; 
Swift  V.  Tyson,  IG  Peters,  1;  Goodman  v.  Slmonds,  22  How., 
96;  Murray  v.  Lardner.  2  Wall.,  110;  Lynde  v.  County,  16  Wal- 
lace, 13;  National  Life  Insurance  Co.  v.  Board  of  Education, 
62  Fed.  Rep.,  792,  court  of  appeals  case,  aud  the  auljbori^iies 
cited;  Meroer  County  v.  Hackett,  1  Wallace,  83;  Thompson  v. 
Lee  County,  3  Wallace,  331;  Lexington  v.  Butler,  14  Wallace, 
295;  Banlel  on  Negotiable  Inatrumects,  sees.  1500,  1501,  1503, 
1537:  Maddox  V.  Graham  and  Knox,  2  Met,  56;  Greenwell  v. 
Hayden,  78  Ky.,  3C3;  Arents  v.  Commonwealth  IS  Gratton,  750; 
Marsh  v.  Fulton  Co.,  10  Wallace,  676;  Marshall  Co.  v.  Schenck, 
5  Wallace,  772;  CampbeU  v.  City  of  Kenoi^a,  6  Wallace^  195; 
Burr  V.  Chariton  Co.,  12  Fed.  Rep.,  604;  Mills  v.  Gl^aaon,  11 
Wis.,  470.  78  Am.  Dec.,  721;  Brown  v.  Bon  Homme^  Co.,  46^ 
N.  W.  Rep.,  173;  Beach  on  Pub.  Corp.,  eec.  904. 

Opinion  of  the  coubt  by  JUDG-E  HOBSON — Re:veb0ino. 

The  Cumberland  &  Ohio  Railroad  Company  was  incor- 
porated by  an  act  approved  February  24, 1869  (1  Sess.  Acts, 
1869,  p.  463,  c.  1578).  It  was  vested  with  power  to  con- 
struct and  operate  a  railroad  from  the  Ohio  river,  through 
the  counties  of  Henry,  Shelby,  Washington,  Nelson,  Ma- 
rion, Taylor,  Green,  Barren  and  Allen,  to  a  point  on  the 
boundary  line  between  the  States  of  Kentucky  and  Tennes- 
see, "to  be  selected  by  the  president  and  directors,  about 
due  north  from  the  town  of  Murfreesboro,  Tennessee,  with 
a  view  of  connecting  with  the  southern  systems  of  railways 
converging  at  Nashville,  Tennessee."  See  Charter,  section 
12  Jl  Sess.  Acts,  1S69,  p.  468,  c.  1578).  Any  city,  town  or 
county  through  which  the  proposed  road  should  pass  was 
authorized  to  subscribe  stock  in  the  railroad  company  in 
any  amount  it  desired,  and  to  issue  bonds  therefor,  payable 
to  bearer,  with  coupons  attached,  bearing  interest  not  ex- 
ceeding 6  per  cent.,  payable  in  the  city  of  New  York  at 
not  more  than  thirty  years  from  date;  but,  before  any  such 
subscription  should  be  valid,  the  question  of  making  it 
should  be  submitted  to  the  qualified  voters  of  the  munic- 
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ipality,  and  a  majority  of  the  qualified  voters  voting  at 
the  election  should  be  in  favor  of  the  subscription.  Id., 
p.  471,  c.  1578,  section  15.  The  charter  authorized  subscrip- 
tions to  be  made  upon  such  conditions  as  might  be  deemed 
fit.  In  construing  it  in  Shelby  County  Court  v.  Cumber- 
land &  Ohio  Railroad  Co.,  71  Ky.,  209,  this  court  said:  ".The 
president  and  directors  of  the  railroad  company  are  not 
only  expressly  vested  by  the  twelfth  section  of  the  act  of 
1869,  supra,  *with  all  the  powers  and  rights  necessary  to 
the  construction'  of  the  road,  but  the  sixteenth  section  pro- 
vides that  the  company  'shall  have  all  the  powers  and  priv- 
ileges conferred'  on  the  'Louisville  &  Nashville  Railroad 
Company  by  the  laws  of  Kentucky  for  constructing  and  op- 
erating their  said  road  not  herein  specified  and  granted, 
and  not  in  conflict  with  the  term  of  this  charter;'  and, 
by  section  22>^of  the  charter  of  the  Louisville  &  Nashville 
Railroad  Company,  the  county  courts  of  counties  through 
which  that  road  passes  are  expressly  authorized  to  submit 
to  the  voters  of  their  counties  propositions  for  subscribing 
for  stock  in  that  corporation,  Mf  by  them  deemed  expedient, 
in  such  manner  as  they  may  direct  and  prescribe.'  And 
by  the  sixth  section  of  an  act  to  amend  the  same  charter, 
approved  January  17,  1856  (1  Acts  1855-56,  p.  184,  c.  20), 
counties,  towns,  cities  and  other  corporations  are  author- 
ized, in  express  terms,  to  subscribe  for  stock  in  that  road, 
*with  such  terms  and  time  of  payment,  conditions  annexed, 
and  kind  of  payment  that  may  be  set  forth  in  the  subscrip- 
tion.' " 

At  its  June  term,  1869,  the  following  request  was  filed 
in  the  Green  county  court:  "We,  the  undersigned  commis- 
sioners of  the  Cumberland  &  Ohio  Railroad  Company,  here- 
by request  that  the  county  court  of  Green  county  submit 
to  a  vote  of  the  qualified  voters  of  said  county  the  question 
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whether  said  county  shall  subscribe,  for  and  on  behalf  of 
said  county,  and  in  pursuance  of  the  provisions  of  the  char- 
ter of  said  railroad  company,  two  hundred  and  fifty  thou- 
sand dollars  to  the  capital  stock  of  said  company,  payable 
in  the  bonds  of  said  county,  having  twenty  years  to  run, 
and  bearing  six  per  cent,  interest  from  date,  upon  the  con- 
ditions that  saiti  company  shall  locate  and  construct  said 
railroad  through  Green  county,  and  within  one  mile  of  the 
town  of  Oreensburg,  in  the  said  county,  and  shall  expend 
the  amount  so  subscribed  within  the  limits  of  Green  county, 
and  also  upon  the  further  condition  that  said  bonds  shall 
not  be  issued,  or  said  county  pay  any  part  of  either  prin- 
cipal or  interest  on  said  amount  subscribed  as  aforesaid, 
until  said  county  of  Green  shall  be  fully  and  completely 
exonerated  from  the  payment  of  the  capital  stock  sub- 
scribed by  thQ  county  court  of  said  county,  for  and*  on  be- 
half of  said  county,  to  the  Elizabethtow^n  and  Tennessee 
Railroad  Company."  The  county  court  thereupon  made  the 
following  order:  "Whereas,  the  commissioners  of  the  Cum- 
berland &  Ohio  Railroad  Company,  by  virtue  of  the  author- 
ity delegated  to  them  by  the  charter  of  said  company,  have 
requested  the  county  court  of  Green  county  to  order  an 
election  in  said  county  of  Green,  and  submit  to  the  quali- 
fied voters  of  said  county  the  question  whether  said  coun- 
ty court  shall  subscribe,  for  and  on  behalf  of  said  county, 
two  hundred  and  fifty  thousand  dollars  to  the  capital  stock 
of  the  Cumberland  &  Ohio  Railroad  Company,  having  twen- 
ty years  to  run,  and  bearing  six  per  cent,  interest  from 
date,  and  payable  in  the  bonds  of  said  county,  upon  con- 
ditions that  said  company  shall  locate  and  construct  said 
railroad  through  the  county  of  Green,  and  within  one  mile 
of  the  town  of  Greensburg,  in  said  county,  and  shall  ex- 
pend the  amount  so  subscribed  within  the  limits  of  Green 
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county,  and  also  upon  the  further  condition  that  said 
bonds  shall  not  be  issued,  or  said  county  pay  any  part  of 
the  principal  or  interest  on  said  amount  subscribed  to  said 
Cumberland  &  Ohio  Railroad  Company,  until  said  county 
of  Green  is  fully  and  completely  exonerated  from  the  pay- 
ment of  the  capital  stock  voted  by  said  county,  and  author- 
ized to  be  subscribed  by  said  Green  county  court  to  the 
Elizabethtown  &  Tennessee  Railroad,  or  any  part  of  the 
interest  thereon.  It  is  therefore  ordered  by  the  court  that 
an  election  by  the  qualified  voters  of  Green  county,  at  the 
several  voting  places  in  said  county,  be  held  and  conducted 
by  the  several  officers,  as  prescribed  by  law,  holding  elec- 
tions, on  the  3d  day  of  July  1869,  to  vote  on  the  question 
as  to  whether  or  not  the  said  county  court  of  Green  coun- 
ty, shall,  for  and  on  behalf  of  said  county,  subscribe  two 
hundred  and  fifty  thousand  dollars  to  the  capital  ^tock  of 
the  said  Cumberland  &  Ohio  Railroad,  conditioned  and  to 
be  paid  as  above  stated."  The  election  was  held,  resulting 
in  a  vote  in  favor  of  the  subscription,  and  at  its  June  term, 
1870,  the  county  court  entered  the  following  order :  '^AATiere- 
as,  in  pursuance  of  an  order  of  this  court  made  on  the  17th 
day  of  Juiie,  1869,  an  election  was  held  in  said  county  of 
Green  on  the  3d  day  of  July,  1869,  at  the  several  precincts 
in  said  county,  and  it  appearing  that  a  majority  of  the 
qualified  voters  at  said  election  decided  that  the  county 
of  Green  should  subscribe  for  two  hundred  and  fifty  thou- 
sand dollars  of  the  capital  stock  of  the  Cumberland  &  Ohio 
Railroad  Company:  Now,  it  further  appearing  that  said 
election  was  held  in  c-onformity  with  the  law,  and  in  accord- 
ance with  the  provisions  of  the  charter  of  the  company, 
now,  therefore^  I,  Thomas  R.  Barnett,  the  presiding  judge 
of  the  Green  county  court,  by  virtue  of  the  authority  in  me 
vested  by  law,  and  to  carry  out  the  wishes  of  said  voters, 
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do  hereby  subscribe  for  two  hundred  and  fifty  thousand 
dollars  of  the  capital  stock  of  the  Cumberland  &  Ohio  Rail- 
road Company,  for  and  on  behalf  of  the  said  county  of 
Oreen,  which  subscription  is  to  be  paid  in  the  bonds  of  said 
county  as  prescribed  in  said  order  of  submission,  and  this 
subscription  is  made  with  the  condition  set  out  in  the  order 
df  this  court  ordering  said  election,  and  now  on  record  in 
the  oflSce  of  this  county.**  At  its  October  term,  1871,  this 
further  order  was  made:  "On  motion  of  E.  H.  Hobson, 
director  of  the  Cumberland  &  Ohio  Railroad,  it  is  ordered 
that  Z.  F.  Smith,  president  of  the  Cumberland  &  Ohio  Rail- 
road, be,  and  he  is  hereby,  authorized  to  have  printed  for  the 
county  of  Green  the  bonds,  to  the  amount  of  two  hundred 
and  fifty  thousand  dollars,  the  amount  of  subscription  ol 
Green  county  to  said  railroad,  in  the  following  denomina- 
tions, to-wit  (the  same  to  be  conditioned  as  specified  in  the 
order  submitting  the  vote  of  the  said  county):  125  bonds 
at  f  1,000,  1125,000;  200  bonds  at  *500,  ?100,000;  250  bonds 
at  ?100,  125,000."  At  the  January  term,  1872,  bonds  to  the 
amount  of  |1,300  were  ordered  to  be  issued,  and  at  the  Feb- 
ruary term,  f 5,000  more.  At  the  April  term,  1872,  the  fol- 
lowing order  was  entered:  "Application  was  this  day 
made  to  the  presiding  judge  of  the  county  court  of  Green 
county  by  the  president  and  board  of  directors  of  the  Cum- 
berland &  Ohio  Railroad  Company  to  issue  the  balance  of 
the  bonds  of  said  county,  to  the  amount  of  the  subscription 
of  said  county  of  Green,  to  the  said  Cumberland  &  Ohio 
Railroad  Company;  and,  the  court  being  sufficiently  advised, 
it  is  ordered  by  the  court  that  the  balance  of  said  bonds 
be,  and  they  are  hereby,  ordered  to  be  issued,  to  be  signed 
by  the  judge  of  said  county  court  of  Green  county,  and 
countersigned  by  the  clerk  of  said  court,  as  required  by  the 
charter  of  said  company."    Under  this  order  the  bonds  here 


Digiti 


zed  by  Google  


124 KENTUCKY  REPORTS.  [Vol.  116 

Green  County  v.  Shorten. 

in  controversy  were  issued.  They  read  as  follows:  "United 
States  of  America.  County  of  Green,  State  of  Kentucky. 
For  the  Cumberland  and  Ohio  Railroad.  Twenty  years 
after  date,  the  county  of  Green,  in  the  State  of  Kentucky, 

will  pay  to  the  holder  of  this  bond  the  sum  of with 

interest  thereon  at  the  rate  of  six  per  cent,  per  annum, 
payable  semi-annually  upon  presentation  of  the  proper  cou- 
pons hereto  'attached,  principal  and  interest,  being  payable 
at  the  Bank  of  America,  in  the  city  of  New  York.  In  tes- 
timony whereof,  the  judge  of  the  said  county  of  Green  has 
hereunto  set  his  hand  and  affixed  the  seal  of  said  county, 
on  the  1st  day  of  April,  A.  D.  1871,  and  caused  the  same 
to  be  attested  by  the  county  clerk,  who  has  also  signed 
the  coupons  hereto  attached/^ 

Appellee,  James  D.  Shortell,  is  the  holder  of  &ix  of  these 
bonds,  each  for  th<a  sum  of  f  1,000,  and  of  one  bond  for  |500. 
He  filed  this  suit  againsrt  the  county  of  Green  to  recover 
on  the  pa»t-due  coupons.  The  county  pleaded  in  defense 
of  the  suit  the  c^ooditions  above  set  out.  On  the  former  ap- 
peal a  demurrer  was  sustained  to  the  answer  on  the  ground 
that  it  did  not  state  the  facts  relied  oq  sufficiently  to  raise 
the  question  aimed  to  be  presented.  See  Shortell  v.  Green 
County,  22  R.,  1010,  59  S.  W.,  522,  23  R.,  144,  63  S.  W.,  979. 
On  the  return  of  the  case  to  ihe  circuit  court,  the  answer 
was  amended  so  as  to  set  out  all  the  facts  above  stated, 
and  it  was  pleaded  that  the  conditions  upon  which  the 
subscription  was  made  had  not  been  complied  with;  that 
the  Cumberland  &  Ohio  Railroad  failed  to  erect  or  construct 
a  line  of  railroad  through  Gi-een  county,  or  within  one 
mile  of  the  town  of  Greensburg;  that  there  is  no  railroad 
now,  ajid  never  was  any  railroad,  running  through  Green 
county;  that  no  ipart  of  the  amount  subscribed  was  ever 
spent  in  Green  county  in  the  construction  of  any  railroad 
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therein,  and  that  the  county  wae  not  exonerated  from  the 
payment  of  the  capital  stock  voted  by  it  to  the  Elizabeth- 
town  &  Tennessee  Railroad ;  that  the  conditions  prescribed 
in  the  subscription  were  all  disregarded  and  never  ful- 
filled; and  that  the  bonds  were  issued  without  authority  of 
law,  in  violation  of  the  rights  of  the  taxpayers  of  Green 
oounty.  The  court  sustaWd  a  demurrer  to  the  answer, 
and  the  defendant  appeals. 

It  is  conceded  that  the  appellee  is  a  bona  fide  puTchaser 
of  the  bonds,  without  notice  of  the  defense  now  set  up 
by  the  county,  and  the  question  to  be  determined  is  wheth- 
er, notwithstanding  this,  the  defense  relied  on  is  good 
against  him.  In  determining  this  question,  an  important 
distineticm  is  madiei  by  the  authorities  between  those  bonds 
which  contain  recitals  certifying  that  the  preliminary 
requisites  for  the  issue  of  mundcipal  bonds  have  all  been 
complied  with,  and  bonds  containing  no  such  recitals.  Thus 
in  Citizens'  Savings  Association  v.  Perry  County,  156  U. 
S.,  701,  15  Sup.  Ct,  550,  39  L.  Ed.,  585,  the  United  States 
Supreme  Court  said :  "But  it  is  urged  that,  the  bonds  hav- 
ing been  executed  and  issued  by  those  whose  duty  it  was 
to  execute  and  issue  them  whenever  thait  could  be  rightfully 
done,  the  county  is  estopped  to  plead  their  invalidity  as 
between  it  and  the  bona  fide  purchaser  for  value.  This 
argument  would  liave  force  if  the  material  circumstances 
bringing  the  bonds  within  the  authority  given  by  law  were 
recited  in  them.  In  such  a  case,  according  to  the  settled 
doctrine  of  this  court,  the  county  would  be  estopped  to 
deny  the  truth  of  the  recital  as  against  bona  fide  holders 
for  value.  But  this  court  in  Buchanan  v.  Litc^hfield,  102 
IT.  S.,  278  (26  L.  Ed.,  138),  upon  full  conaiderattion,  held 
that  the  mere  fact  that  the  bonds  were  issued  without  any 
recital  of  the  circumstances  bringing  them  within  the  pow- 
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ep  granted  was  not  of  itself  eonclusive  proof,  in  favor  of 
a  bona  fide  holder,  that  the  eircamstancee  existed  which 
authorized  them  to  be  iasued."  See,  to  ■same  eflPect,  Town  of 
Ooloma  V.  Eavee,  92  U.  S.,  484,  23  L.  Ed.,  579;  School  Dis- 
trict V.  Stone,  106  U.  S.,  183,  1  Sup.  Ct.,  84,  27  L.  Ed.,  90 ; 
Carroll  County  v.  Smith,  111  U.  S.,  556,  4  Sup,  Ot.,  539,  2& 
L.  Ed.,  517;  Hopper  v.  Town  of  Covington,  118  U.  S.,  148, 
6  Sup.  Ct.,  1025,  30  L.  Ed.,  190.  This  doctrine  was  recently 
reaffirmed  in  the  case  of  Provident  Life  &  Trust  Co.  v.  Mer- 
cer  Counity,  170  U.  S.,  593,  18  Sup.  Ct.,  788,  42  L.  Ed.,  1156. 
The  bonds  in  question  containing  no  recitals  as  to  the  au- 
thority of  tiie  officers  issuing  them,  or  as  to  the  performance 
of  the  preliminaries  requisite  to  their  issuance,  there  is  no 
estoppel  on  the  county  ix>  plead  the  truth  of  these  matters. 
Municipal  corporations  are  simply  agents  of  the  State  for 
local  purposes,  and  possess  merely  such  powers  as  are  ex- 
pressly given,  or  may  be  properly  implied  because  essential 
to  effectuate  what  is  expressly  granted.  1  Dillon  on  Mu- 
nicipal Corporations,  section  189;  Ottawa  v.  Carey,  108 
XJ.  S.,  110,  2  Sup.  Ct.,  361,  27  L.  Ed.,  669.  The  officers  of  a 
municipality  have  only  such  powers  as  aire  conferred  upon 
them  by  law,  and  all  persons  dealing  with  them  are  re- 
quired to  take  notice  of  tba  extent  of  their  authority,  be- 
cause all  persons  are  required  to  take  notice  of  the  laws  of 
the  land.  Mayor  of  Baltimore  v.  Reynolds  (Md.)  83  Am. 
Dec.,  535;  Marsfti  v.  Fulton  County,  10  Wall.,  683,  19  L. 
Ed.,  1040.  Wheaa.  the  bonds  of  Green  county  were  oflPered 
upon  the  market,  'every  person  buying  them  was  put  upon 
notice  that  the  counties  of  this  State  had  no  authority  to 
issue  bonds  of  this  character  by  the  general  laws  of  the 
State,  and  that  the  bonds  in  question  were  not  binding  on 
the  county  unless  issued  by  special  legislative  authority.    It 
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waB  theiefore  incumbent  upon  all  before  buying  these  bonds 
to  kam  by  what  authority  they  were  issued.  It  was  shown 
by  the  bonds  that  they  were  issued  '^for  the  Cumberland  and 
Ohio  Railroad."  They  were  made  payable  to  the  holder. 
When  the  purchaser  looked  to  the  charter  of  the  Cumber- 
land &  Ohio  Railroad,  he  was  informed  by  it  that  the  county 
court  could  only  issue  the  bonds  of  the  county  after  the 
qneBtkm  of  making  the  subscription  had  b^en  submitted 
to  the  qualified  voters,  and  a  majority  of  them  had  voted 
in  favor  of  the  subscription.  He  was  also  informed  that  the 
eoimty  might  make  a  snbscriptiosi  on  such  conditions  as  it 
saw  fit.  There  being  nothing  on  the  face  of  the  bonds  to 
advise  him  on  these  matters,  it  was  incumbent  on  him,  be- 
fore buying  paper  which  was  invalid  in  the  absence  of  ex- 
press authority  in  the  officials,  to  look  to  the  record,  and 
see  under  what  circumstances  these  bonds  had  comfei  into  ex- 
istence. When  he  looked  to  the  record  of  the  Green  county 
<^ourt,  whicb,  under  the  act,  he  was  bound  to  know  would 
set  forth  the  facts,  he  was  apprised  that  the  subscription 
was  made  upon  the  conditions  that  the  company  would  lo- 
cate and  construct  its  railroad  through  Green  county,  and 
within  one  mile  of  the  to\ni  of  Greensburg,  and  would  ex- 
pend the  amount  so  subscribed  within  the  limits  of  Green 
county,  and  also  upon  the  further  condition  that  the  bonds 
should  not  be  issued,  or  the  county  pay  any  pairt  of  either 
jirincipal  or  interest,  until  it  wa^  fully  exonerated  from  the 
subscription  to  the  Elizabethto\^Ti  &  Tennessee  Railroad 
Company.  He  was  also  notified  that,  in  the,  order  of  the 
court  under  which  the  vote  was  taken,  it  was  expressly 
submitted  whether  the  county  would  subscribe  |250,000  to 
the  capital  stock  of  th)e  Cumberland  &  Ohio  Railroad,  "con- 
ditioned and  to  be  paid  as  above  stated,"  and  that  in  the 
order  making  the  subscription  it  was  stipulated,  "This  sub- 
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scription  is  made  with  the  conditioiQ  set  out  im  the  ord^r 
of  this  court  ordering  said  election  and  now  on  record  in 
the  ofiBce  of  this  county/'    He  was  further  notified  that, 
in  the  order  directing^  the  bonds  to  be  printed,  it  was  pro- 
vided, ^'the  same  tp  be  conditioned  as  specified  in  the  order 
submitting  the  vo1»  of  the  said  counity."    These  orders  of 
the  county  court  were  the  authority  under  which  the  bonds 
were  issued,  and  the  only  authority  which  the  officers  is- 
suing them  had.    They  plainly  disclosed  the  fact  not  only 
that  the  subscription  was  conditional,  but  that  it  wae  "to 
be  paid  as  above  stated,"  and  that  the  bonds  were  "to  be 
conditioned  as  specified  in  the  order  submitting  the  vote.'^ 
The  county  officials  had  no  authority  to  issue  a  bond  not 
conditioned  as  specified  in  the  order  submitting  the  vote,, 
for  the  subscription  was  expressly  conditioned,  and  only 
to  be  paid  on  condition.     If  the  county  officials  had  fol- 
lowed the  order  of  the  county  court,  and  issued  bonds  con- 
ditioned as  specified  in  the  order  submitting  the  vote,  the 
bonds,  on  their  face,  would  have  informed  every  purchaser 
of  the  conditions  on  which  they  were  voted.    But  when  the 
county  officials  n^Iected  to  do  thte^  and  issued  instead  a 
naked  promise  to  pay,  witiiout  any  recital  of  the  authority 
under  which  it  was  issued,  the  purchaser  was  put  upon 
inquiry  as  to  their  authority,  and  thedr  want  of  authority 
is  as  available  against  him  as  the  facts  pleaded  would  have 
lieen,  had  they  followed  their  authority,  and  conditioned  the 
bonds  as  specified  in  the  order  submitting  the  vote.*  In  ex- 
ecuting the  bonds  in  their  present  form,  the  county  officials  * 
may  have  supposed  that  the  rights  of  the  county  were  suf- 
ficiently protected  by  tine  orders  entered  in  the  county  court. 
The  rule  on  the  subject  is  thus  stated  in  Hainer  on  Munici- 
pal Securities,  8ecti<m  413:     "Where  bonds  purporting  to 
have  been  issued  by  a  municipality  contain  no  recitals  of 
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an  eteotioQ,  or  of  proceedings  and  orders  of  the  monici- 
palitjy  but  are  mere  naked  promises  to  pay,  every  purchaser 
and  holder  of  the  securities  is  chargeable  with  notice  of 
whatever  appears  upon  the  face  of  the  records.  If  in  such 
case  it  appears  upon  the  face  of  the  records  that  the  com- 
missioners had  no  authority  to  issue  tiie  bonds,  the  munici- 
pality could  avail  rtaelf  of  that  want  of  authiority  as  a  de- 
fense to  an  actioQ  even  by  a  bona  fide  holder.  When  the 
laws  or  constitutional  provisioois  relating  to  the  issuance  of 
county  bonds  point  tto  the  county  records  as  evidence  of 
facts  required  to  authorize  their  iasuanoe,  such  records,  and 
not  the  recitals  in  the  bonds,  must  be  looked  to  by  all  per- 
sons  proposing  to  deal  in  them."  In  Lewis  v.  Bourbon 
County  Gom'rs.,  12  Kan.,  216,  the  court,  by  Judge  Brewer, 
said:  "Every  one  dealing  with  the  commissioners  or  pur- 
chasing such  securities  must  take  notice  of  the  law  under 
which  they  act.  .  .  .  That  these  bonds  are  negotiable 
paper  does  not  alter  the  case.  The  law  merchant  does  not 
make  the  act  of  an  agent  proof  of  his  authority."  In  Veeder 
V.  Town  of  Lima,  19  Wis.,  287,  the  court,  by  Chief  Justice 
Dixon,  said,  after  referring  to  similar  statutory  provisions 
as  in  the  act  referred  to:  "These  provisions  mark  very 
clearly  to  my  mind  the  intention  6f  the  Legislature  that  all 
persons  negotiating  for  the  bonds,  whether  directly  with 
the  supervisor  or  with  third  parties,  must  look  to  the  rec- 
ords, and  govern  themselves  accordingly.  They  are  public 
records,  open  at  all  times  to  inspection ;  or,  if  in  any  cases 
it  is  inconvenient  or -impracticable,  transcripts  can  be  had 
at  a  trifling  expense."  In  Cooley  on  C'onstitutional  Limita- 
tions, in  a  note  to  side  page  217,  after  collecting  many  au- 
thorities as  to  the  eflPect  of  recitals  in  such  bonds,  and  quot- 
ing at  length  from  Gould  v.  Town  of  Sterling,  23  N.  Y., 
464,  which  is  to  the  eflPect  that  the  municipality  is  not 
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bound  by  recitals  in  bonds,  if  unauthorized,  the  distin> 
guished  author  aa js :  "It  is,  of  course,  impossible  to  i^on- 
cile  these  authorities,  but  the  doctrine  in  the  case  of  Gould 
V.  Town  of  Sterling  appears  to  us  to  be  sound,  and  that, 
wherever  a  want  of  power  exists,  a  purchaser  of  the  security 
is  chargeable  with  notice  ot  it,  if  the  defect  is  disclosed  by 
the  corporate  records,  or,  ae  in  that  case,  by  other  records, 
wh^re  the  power  is  required  to  be  shown." 

It  is  insisted,  however,  for  appellee,  that,  by  the  terms 
of  the  subscription,  it  was  made  upon  the  condition  that  the 
bonds  should  not  be  issued,  or  the  county  pay  any  part  of 
either  the  principal  or  intei^es>t  of  the  amount  subscribed, 
until  the  county  was  exonerated  from  the  payment  of  its 
subscription  to  the  lilizabethtowm  &  Tennessee  Railroad. 
It  is  urged  that  this  part  of  the  condition  was  made  pre- 
cedent to  the  issuing  of  the  bonds,  but  that  the  rest  of  the 
condition,  to  the  effect  that  the  company  should  locate  and 
construct  its  road  through  Green  county,  or  within  one 
mile  of  Greensburg,  aod  expend  the  amount  subscribed  in 
Green  county,  was  not  made  a  condition  precedent  to  the 
issue  of  the  bonds,  and  therefore  only  an  obligation  was 
imposed  upon  the  railroad  company,  for  the  performance  of 
which  the  county  only  looked  to  it.  It  is  also  insisted  that 
it  is  shown  by  the  record  that  the  subscriptioii  to  the 
Elizabethtown  &  Tennessee  Railroad  wafl  void.  We  can  not 
concur  in  either  of  these  conclusions.  The  meaning  of  the 
contract,  taken  as  a  w»hole,  is  that  the  subscription  is  upon 
the  condition  that  the  company  shall  -locate  and  construct 
its  railroad  through  Green  county,  and  within  one  mile  of 
Greensburg,  and  expend  the  amount  subscribed  in  the 
limits  of  Green  county;  and  the  further  condition  is  added 
that  the  bonds  are  not  to  be  issued,  or  anything  paid  on  ac- 
count of  the  subscription,  until  the  county  is  exonerated 
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from  its  former  subscription  to  the  Elizabethtown  &  Ten- 
nessee Railroad.  In  other  words,  the  bonds  are  not  to  be 
issued  umtil  thi£  releaiK  is  made,  and  after  the  release  is 
made  the  bonds  may  be  issued,  but  they  are  to  be  subject 
to  the  condition  that  the  company  should  locate  and  con- 
struct its  road  as  above  set  out.  The  railroad  authorities, 
in  applying  to  the  county  court  for  a  vote  on  this  sub- 
ject, intended  by  their  petition  for  the  people  of  the  county 
to  understand  that,  before  any  liability  was  created,  the 
old  subscription  to  the  Elizabethtown  &  Tennessee  Railroad 
was  to  be  out  of  the  way  entirely,  and  that  after  this 
was  done  the  promise  of  the  county  to  pay  was  to  be.  con- 
ditioned on  the  location  and  construction  of  the  road 
through  Oreen  county,  and  within  one  mile  of  the  town  of 
Greensburg.  In  construing  the  contract,  the  court  must 
t»ear  in  mind  that  it  was  a  proposition  submitted  by  the 
railroad  company  to  be  voted  on  by  the  people  of  Green 
county,  and  that  construction  must  be  adopted  which  was 
clearly  contemplated  by  the  parties  at  the  time.  The  rail- 
road company  intended  the  people  to  understand,  and  the 
people  understood,  from  the  paper  when  they  voted  on  the 
subscription  ,that  they  were  to  get  a  railroad  through  the 
county,  and  that,  if  they  did  not.  get  it,  their  subscriptions, 
being  "conditioned  and  to  be  paid  as  above  stated,"  would 
not  be  binding  upon  the  county.  That  this  was  the  under- 
standing of  the  parties  is  conclusively  ahown  by  the  order 
of  the  county  court,  made  on  the  motion  of  the  railroad 
company,  directing  the  bonds  to  be  printed,  "the  same  to 
be  conditioned  as  specified  in  the  order  submitting  the  vote 
of  the  said  county."  As  to  the  matter  of  the  subscription 
to  the  Elizabethtown  &  Tennessee  Railroad,  the  record  shows 
the  following  order  of  the  county  court,  made  on  May  20, 
1868:     "This  day  T.  R.  Bamett,  presiding  judge,  and  D. 
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T.  Towles,  clerk,  of  the  Green  couat.v  court,  produced  their 
certificate  in  words  and  figures  as  follows,  viz.:  *We,  T, 
R.  Bamett,  presiding  judge,  and  D.  T.  Towles,  clerk,  of 
the  Green  county  court,  duly  authorized  to  compare  the 
pollbooks  of  Green  county,  certify  that  at  an  election  held  in 
said  county  at  the  various  voting  places  in  said  county  on 
the  16th  day  of  May,  1868,  on  the  question  whicther  the 
county  court  of  Green  county  shall,  for  and  on  behalf  of 
said  county,  subscribe  for  3,000  shares  of  the  capital  stock 
of  the  Elizabethtown  &  Tennessee  Railroad  Company,  to  be 
paid  for  in  the  bonds  of  said  -county,  payable  in  twenty 
years,  and  bearing  six  per  cent,  interest,  payable  semi- 
annually in  the  city  of  New  York,  with  interest  coupons 
attached  thereto,  and  that  586  votes  were  cast  for  said  sub- 
fKription,  and  204  against  said  subscription.  May  20th, 
1868.  T.  R.  Barnett.  D.  T.  Towles.'  It  is  therefore  ordered 
by  lie  court  that  the  said  vote  be  and  is  now  entered  of 
record  as  follows,  to- wit :  586  votes  were  cast  for  said  sub- 
scription, ajud  204  votes  were  cast  against  said  subscrip- 
tion, showing  that  there  i«  a  majority  for  said  subscrip- 
tion of  382  votes.  It  is  now,  therefore,  ordered  that  the 
clerk  of  this  court,  for  and  on  behalf  of  the  county  of  Green, 
make  said  subscription  on  the  terms  specifiied  in  the  order 
submitting  tlje  quest^^'on  to  a  vote  as  aforesaid." 

It  is  insisted  that  the  order  is  void  because  the  county 
court,  instead  of  making  the  subscription,  delegated  this 
duty  to  its  clerk;  and  Mercer  County  Court  v.  Kentucky 
River  Navigation  Company,  71  Ky.,  300,  is  relied  on.  But 
in  that  case  the  order  of  the  county  court  appointing  the 
commissioner  to  make  the  subscription  contained  these 
words :  *^But  said  commissioner  is  directed  not  to  subscribe 
said  stock,  or  any  part  thereof,  until  said  company  shall, 
by  proper  orders  entered  on  the  books,  agree  that  no  part 
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of  their  subscription  shall  be  mortgaged  under  the  pro- 
visions of  the  tenth  section  of  the  act  of  the  Kentucky  Leg- 
islature incorporating  saJd  •company,  nor  shall  the  county 
of  Mercer  be  in  any  manner  bound  for  the  subseriptioQ 
herein  decreed  to  be  made  until  said  company  has  accept- 
ed it  upon  the  conditions  herein  set  forth."  It  was  held 
that  the  power  of  the  county  court  to  make  the  subscription, 
being  conferred  by  law,  must  be  exercised  by  it,  and  that  it 
could  not  confer  upon  a  commissioner  the  power  to  deter- 
mine important  questions  submitted  for  its  determination. 
The  ground  of  the  decision  was  that  therre  was  no  subscrip- 
tion unless  certain  things  were  done,  and  the  commissioner 
was  to  determine  whether  these  things  were  done,  and  thus, 
by  the  exercise  of  his  discretion,  determine  whether  the 
subscription  should  be  made^  whereas  the  law  had  vested 
this  discretion  alone  in  the  county  court.  But  the  case  be- 
fore us  is  wholly  different.  No  discretion  is  conferred  up- 
on the  dounty  clerk.  He  is  aimply  directed  absoluitely  to  do 
a  clerical  act.  County  courts  can  not  conveniently  sign 
subscription  papers  or  documents  of  this  kind,  and  for  con- 
venience such  bodies  usually  act  by  a  commissioner  or  agent 
in  the  discharge  of  the  mere  clerical  ^uty  of  signing  the 
papers.  Such  a  course  of  doing  the  business  has  been  often 
sustained.  23  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  365; 
Miller  v.  New  York,  109  U.  S.,  385,  3  Sup.  *Ct.,  228,  27  L. 
Ed.,  971;  Birdsall  v.  Clark  (N.  Y.)  29  Am.  Rep.,  105;  Bur- 
rill  V.  Nahant  Rank  (Maes.)  35  Am.  Dec,  395;  Dillon  on 
Mun.  Corp.,  section  60.  As  the  case  is  here  only  on  de- 
murrer, the  question  is  not  presented  on  whether  the  sub- 
scription was  in  fact  made. 

Again  it  is  urged  that  four  and  oneialf  miles  of  railroad 
have  been  built  in  Green  county  by  a  successor  of  the  Cum- 
berland &  Ohio  Railroad  Company,  and  this  is  relied  on 
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as  a  compliance  with  the  condition  of  the  contract,  under 
the  case  of  Providence  Tmst  Co.  v.  Mercer  County,  170  U. 
S.,  602,  18  Snp.  Ct.,  788,  42  L.  Ed.,  1156;  but  that  case 
rests  on  the  peculiar  facts  there  shown,  it  being  held,  in 
eflfect,  that  the  contract  was  substantially  complied  with. 
This  is  not  the  case  here.  There  has  been'  no  snbatantial 
compliance  with  the  contract.  The  road  was  to  be  built 
from  the  Ohio  river  to  the  Tennessee  line,  and  the  sub- 
scription was  made  on  the  condition  that  it  was  to  be  paid 
when  the  road  was  constructed  through  Green  county.  It 
has  never  been  constructed  tlirough  Green  county,  nor  does 
its  construction  in  any  manner  approximate  a  fulfillment 
of  the  conditions.  To  hold  that  there  has  been  a  compliance 
with  the  terms  of  the  contract  would  be  to  give  no  effect 
to  the  natural  meaning  of  the  language  used.  Peoples' 
Perry  Co.  v.  Balch,  74  Mass.,  303;  Memphis,  &c.,  Ry.  Co.  v. 
Thompson,  24  Kan.,  170. 

The  fact  that  the  county  paid  the  interest  on  the  bonds 
for  a  few  years  does  not  estop  it  to  show  their  invalidity. 
Norton  v.  Shelby  County,  118  U.  S.,  425,  6  Sup.  Ct.,  1121, 
30  L.  Ed.,  178;  District  Tp.  of  Doon  v.  Cummins,  142 
U.  S.,  366,  12  Sup.  Ct.,  220,  35  L.  Ed.,  1044;  Mercer  County 
V.  Providence  Life  &  Trust  Co.,  72  Fed.,  623,  19  C.  C.  A.^ 
58;  Graves  v.  Saline  Co.,  161  U.  S.,  373,  16  Sup.  Ct.,  526, 
40  L.  Ed.,  732.' 

We,  therefore,  cronclude  that,  upon  the  facts  shown,  the 
county  of  Green  is  not  liable  upon  the  bonds  supd  on,  and 
that  the  court  should  have  overruled  the  demurrer  to  the 
answer.  As  the  case  was  submitted  both  on  a  demurrer 
and  a  mfotion  for  judgment,  notwithstanding  the  answer, 
we  will  not  now  direct  a  judgment  to  be  entered  for  the 
defendant.  As  the  bonds  in  contest  contain  no  recitals, 
no  opinion  is  intimated  on  the  conflict  of  authorWy  referred 
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to  by  Judge  Cooley  as  to  whether  municipal  ofilcers  issuing 
bonds  without  authority  can  estop  the  municipality  by  re- 
citing in  the  bonds  that  they  have  such  authority. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings not  iniconsistent  herewith. 

\^^lole  court  sitting,  except  Judge  Settle,  who  declined  to 
sit  in  the  case. 

Petition  for  rehearing  by  appellee  overruled. 


Case  U— 'Action  bt  the  CriT  of  Louisville  against  tha  Louisvillb 

&  N.  R.  R.  ICa  AUD  L.  R.  Fioo  fob  Cost  of  Stbeet  Impbovement.         , 

— ^JUNB  17.  pile  856| 

116    1861 

piid  m\ 

Figg  Y.  Louisville  &  N.  R.  R.  Oo. 
Oity  of  Louisville  v.  Figg. 

ATFEAI.    FBOM    JEFFEB80N    CIBCUIT    COUBT,    CIIANCEBY    DIVISION. 
FBOK  the  Jr<DGAI£NT   FiGO  AND  THE   ClTT  OF  LOUISVILLE  SePABATELY 

Appeal.    Revebsed. 

Municipal  Cobpobations — Stbeet  Impbovement — Railboad  Right  of 
Way— Liability  von  Assessment. 

1.  A  strip  of  land  appropriated  to  use  by  a  railroad  as  a  right 
of  way,  lis  a  "lot"  within  the  meaning  of  tlie  ^tatutel  governing 
street  Improvemen-ts  and  is  liable  to  an  asseaament  for  a  street 
improvement. 

H.   L.   STONE,   ATTOBNEY   FOB  CiTY   OF   LOUI/SVILLE. 

The  question  involved  in  this  appeal  isf  whether  or  not  the 
property  or  right  of  way  of  the  L.  ft  N.  R.  R.  Co.  within  the 
area  defined  by  the  city  ordinance  is  subject  to  the  statutory 
Men  in  favor  of  the  contraator  for  street  Impnovieiments. 

The  railroad  company  contend©  that  It  is  not  (1)  because  ft^ 
property  was  not  benefited  by  the  improvement;  (2)  becaus'^ 
It  .had  been  withdrawn  from  the  ordinary  use  for  which  town 
krts  are  appropriated  and  had  become  a  paitt  of  the  railway 
essential  to  its  operation,  an-d  It  is  not  within  the  policy  of  tbe 
law  subjecting  town  lots  to  such  local  burdena 
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In  the  City  of  Ludlow  v.  Trustees  of  the  Cincinnati  Sotutbem 
Railway,  78  Ky.,  357,  decided  March  4,  1880,  this  court  in  an 
opinion  by  Judge  Hiues  held  that  a  lot  upon  the  street  own&d 
<hy  the  said  railway  company  was  subject  to  an  assesamenit  for 
the  tanproveoneat  of  such  atreet  by  the  city  of  Ludlow,  and  the 
fact  that  tthe  lot  was  the  prop&rty  of  the  railroad  company  and 
used  for  railroad  purposcLS  furnished  no  more  reasoln  why  it 
should  be  exempt  from  an  assessment  than  if  it  belonged  to  & 
natural  person.  The  same  contentions  were  made  in  thait  case 
as  are  made  by  defendauit,  L.  &  N.  R.  R.  Co.  in  its  answer,  viz.: 
(1)  Thait  its  property  was  not  benefited  by  .the  imspronrement,  and 
It  had  been  wlithdraiwn  firom  the  ondinary  use  for*  whiteh  town 
lots  are  appropriated  and  had  become  a  part  of  <the  rail-way  es- 
sential to  its  operation,  and  it  was  not  withiin  the  policy  of  ^the 
law  subtjeoting  totwn  lots  to  such  local  Iturden.  Tbene  iit  apipeareid 
that  the  lot  supported  a  portion  of  the  masonry  of  th&  road-bed^ 
and  was  essential  to  the  proper  drainage  of  the  track.  The  a»- 
sesisment  was  made  on  the  lots  in  proportion  to  the  number  of 
front  feet  and  in  accordance  with  the  provdalons  oif  (the  charter 
of  the  city  of  Ludlow.  As  to  the  first  objection  ithe  court  said 
"that  the  lot  -wae  ndt  benefited  by  the  itoproiv>ament  of  the  street 
is  sufficiently  answiered  by  the  action  of  iMcFerran  y.  Alloway, 
14  Bush,  580.*'  Judge  Hines  quotes  with  apptroTal  the  language 
in  the  case  referred  to  as  follows: 

"This  court  has  so  often  deteiimined  that  such  power  e^d-ateff 
in  the  Legislature  that  Ht  is  no  longer  an  open  question,  and  the 
benefits  to  be  derived  by  those  living  in  the  locality  of  the  Im- 
provement, having  been  determined  by  the  Legislature  in  pass- 
ing the  aot  under  which  the  tax  was  Imposed,  this  court  has  no 
revisory  power  over  it.  In  the  judgment  of  the  Legislaitiire  this 
taxing  district  is  benefited  by  the  ilmprovement,  and  the  fact 
that  an  actual  benefit  is  not  derived  by  one  living  in  a  remolte 
part  of  thie  district,  or  where  it  is  difficult  to  approach  the  road 
or  highway,  is  no  argument  against  the  imposition  of  the  burden.'* 

Purtheitmore,  Judge  Hines  said    (lb.,  360): 

"The  passage  of  the  ordinanoe  by  (the  city  counoil,  under  the 
power  granted  in  the  charter,  is  conclusive  of  the  propriety  of 
the  improvement,  and  of  the  question  of  benefit  to  the  owners  of 
abutting  property."  (Northern  Ind.  R.  R.  Co.  v.  Connelly,  10 
Ohio  St,  164.) 

With  reference  to  the  second  position  oontetoded  for?  by  the 
railroad  company's  counsel,  that  the  lot  teas  necessary  for  the 
operatio7i  of  the  railwayy  and  it  is  contrary  to  public  poilicy  to 
subject  it  to  such  burden,  the  court  after  reviewing  the  autihori- 
ties  cited  by  the  railroad  company's  counsel,  holding;  that  the 
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property  at  a  mllroad  company  oouki  not  be  sold  in  parcels  to 
satlaty  a  lien  or  tax,  said  (lb.,  362): 

'rrhese  caaes  bear  upon  the  caae  under  coDBi<leraUoa  in  so 
far  as  ito  llumisib  a  rule  of  conatructSoa.  for  atatutea  laying  local 
burdens  upon  such  Quasi  public  corporations  as  railroads^  but 
■when  the  rule  is  applied  to  assesninents  for  local  ixnproiveinent?, 
where  the  statute  directs  that  the  property  assessed  he  sold 
to  satisfy  the  clalim,  and  directs  the  manner  in  tchich  it  shall 
he  sold,  it  will  be  found  ?tot  io  fofltid  the  fraginentw^  saJes 
ftgafiiirt.  which   those  cases  are  directed." 

Still  further,  in  support  of  the  conclusion  reached.  Judge 
Hines  etates   (lb.,  362-63): 

"But  if  <there  wiere  any  doubt  on  thds  ix>int,  vre  would  not 
liesltate,  on  the  authority  oC  the  L.,  C.  A  Lex.  R.  R.  O).,  and 
the  Louisville  Transfer  Co.  r.  Obst  A  Stengel,  decided  by  tale 
court  in  February,  1876,  to  hold  that  the  property  of  the  com- 
pany should  be  sold  to  satisfy^ the  afladooment.  In  that  oase  the 
foad-hed  and  the  grounds  belonging  to  the  company  were  di- 
rected to  he  sold  to  satisfy  a  sum  assessed  agaiitat  the  com- 
panies for  street  imj^rovement,  and  under  a  charter  of  the  city 
of  Louieville,  similar  in  this  reaipeat  to  the  charter  of  the  city 
of  Ludlow.  In  the  oplnioci  in  that  case^  which  was  delivered  b> ' 
Judge  Lindsay,  who  delivered  the  opinion  in  the  Elizabethtown 
and  Paducah  railroad  case  it  is  said:  'Real  property  held  by 
railroad  companies  within  the  oorporaie  linniits  of  the  city  of 
Louisville  is  not  exempt  from  street  taxation.  The  terms  of 
the  grant  of  the  power  to  tax  for  auch  purposes  includes  all 
teal  estate,  and  that  held  by  railroad  compandee,  like  that  held 
hy  churohesi,  colleges,  hospitals  and  other  institutions  of  like 
character,  must  bear  its  proportion  of  the  local  burdien.  There 
is  no  constitutional  resltriction  upon  the  power  of  the  Legisla- 
ture to  Impose  local  taxation  upon  railroad  companies.  It  is 
a  mere  question  of  policy.' " 

Judge  Hines  then  proceeds  to  quote  authorUles  In  Other 
States,  many  of  wliich  have  already  been  cited*  in  this  brief, 
and  the  opinion  is  concluded  as  follows: 

"We  thluK  that,  both  upon  reason  and  authority,  a  lot  held 
and  owned  by  the  railway  company,  as  thi?  is  held  and  used, 
is  as  mu6h  subject  to  asseesmeot  for  street  iuxproYement  (as  if 
it  belonged  to  a  natural  person.  In  the  law  authorizing  the 
assessment  there  is  no  exemption  of  railroad  property,  nor  ex- 
emption of  property  because  of  its  application  to  certain  uses." 

It  will  be  observed  by  tbe  court  that  the  authorities  cited  and 
approv«id  by  this  court  iai  the  opinion  rendered  hy  Judge  Hines. 
nearly  all  are  cases  where  the  right  of  way  of  the  railroad  corn- 


Digitized  by  VjOOQIC 


138  KENTUCKY  REPORTS.  [Vol.  116 

Figs  V.  Louisville  &  N.  R.  R.  Co.     City  of  Louisville  v.  Figg. 

pany  was  sought  to  be  subjected  to  the  asseasmexLt  for  k>cal 
improvements.  In  thje  Ludlow  case  the  lot  sought  to  be  isub- 
Jected  relEuLIy  formed  a  part  of  the  railway  company's  right  of 
way,  as  it  euppoited  the  masou'ry  that  upheld  the  tracks  oC  the 
railroad  company  in  the  city  of  Ludlow.  In  other  wordst  if  it 
had  been  sold  under  the  lien  for  the  locaa  asBessmeort  and  pur- 
chased by  a  stranger,  the  railroad  company*^  operation  of  iits 
railroad  would  have  been  mfl/teriaJly  Unttenfered  with,  buti  that 
appears  not  to  have  formed  any  valid  objection  to  the  enforce- 
ment of  the  lien. 

It  will  be  observe  that  said  railroad  company  by  its  answer 
(lb.,  36)  expressly  alleges  and  claims  that  it  owns  and  holds 
a  perpetual  right  of  way  for  railroad  purposes  Prom  its  station 
in  Louisville,  Kentucky,  to  Nashville,  Tenniesseev  over  a  strip 
of  land  18B  miles  in  length  and  66  feet  or  more  In  width  and 
that  this  right  of  way  includes  the  portion  0(f  laiixi  idescrfbed 
y  In  the  petition  in  this  actloQ.  This  pcj-petual  ri^ht  of  way  prac- 
tiioally,  and  to  aU  intents  and  purposest  amounts  to  ithe  fee 
simple  title.  But  it  is  unimportant  what  kind  of  title  the  saiJ 
railroad  company  owns  or  holds.  AU  real  estate^  within  the 
area  of  the  district  subject  to  this  local  assessment  must  stand 
the  burden  thereof,  and  the  lien  of  the  contractor  for  the  cost 
0(f  the  original  improvement  of  Magnolia  avenue  attacfhed  there- 
to, anfd  should,  under  the  statute,  ordinance  and  apportionment 
of  (the  cost,  as  shown  by  this  record,  be  enforced  by  the  court 

B.  F.  WASiHER  and  Wm.  KURLONG,  fob  L.  R.  Figg. 

The  question  of  the  right  of  way  of  th^  railroad  cOtoipany 
being  liable  for  the  municipal  asBessmenit*  counsel  wishes  to  call 
attention  to  the  recent  book  published  in  190S,  "The  Modem 
Law  of  Municipal  Corporation,*'  by  John  W.  Smith.  In  voL 
2,  sec.  1239,  the  author  says: 

"Where  the  statute  authorizes  asseganent  for  looaJ  dnnprove- 
ments  against  abutting  property  the  right  of  way  of  a  railroad 
company  is  assessable.  .  .  .  The  right  of  way  of  a  railroad 
company  is  subject  to  speaial  taxation  for  a  local  im;provement." 

To  support  the  foregoing  text,  the  author  cites  the  following 
cases: 

"Indianapolis  &  R.  )Co.  v.  Capitol  Paving  Co.,  24  Ind.  App.^ 
114;  8.  c,  54  N.  E.,  1076;  Chicago  &  R.  Co.  v.  City  of  Mil'vau- 
kee,  89  Wis.,  506;  s.  c,  62  N.  W.,  417;  Peru  &  R.  Co.  v.  Hanna, 
68  Ind.,  562;  Pittsburg  &  R.  Co.  v.  Haysv  17  Ind.  App.,  26*1  r 
s.  c,  44  N.  E.,  375;  45  N.  E.,  675;  46  N.  E.,  597;  State  v.  City 
of  Passaic.  54  N.  J.  L.,  340;  a  c,  23  Atl.,  945;  Louisville  &  R. 
Co.  V.  State,  8  Ind.  App.,  377;  s.  c,  35  N.  E.,  916;  Lake  Erie  & 
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lEL  Co.  T.  Bowker,  9  Ind.  App..  428;  s.  c,  36  N.  K,  864;  Louis- 
ville ft  R-  Co.  V.  Boney,  117  IncL,  501;  a  c,  20  N.  E.,  432." 

"Chicago  ft  R.  Co.  v.  Village  of  Emhurst;  165  111.,  148;  s.  c, 
46  N.  B.,  437;  Chicago  &  R.  Co.  v.  City  of  Joliet,  153  111.,  649; 
6.  c,  39  N.  B.,  1077;  Chicago  &  R.  Co.  v.  People,  120  III.,  104; 
a.  c,  11  N.  E.,  418;  Payne  v.  Village  of  South  Springfield,  161 
111.,  285;  B.  c,  43  N.  E.,  1105;  Illinoia  ft  R.  Co.  v.  City  of  Mat- 
toon,  141  111.,  32;  s.  c.,  30  N.  B.,  773;  Illinois  ft  R.  Co.  v.  City  of 
Chicago,  141  111.,  509;  s.  c,  30  N.  E.,  1036;  Kuehner  v.  Cflty 
of  FreepoPt,  143  111.,  92;  s.  c,  32  N.  E.,  372;  Ricfti  v.  City  of 
Chicaso,  152  111.,  18;  s.  c,  38  N.  E.,  255;  Illinois  ft  R.  Co.  y.  ^ 
Commissionera^  129  111.,  417;  s.  c,  38  N.  R,  925;  DnoiiDage  * 
Comra  t.  Illinois  ft  R.  Co.,  158  111.,  353;  s.  c,  41  N.  E.,  1037; 
Illinois  ft  R.  Co.  T.  City  of  Decatur.  120  111..  92;  s.  c,  18  N.  E.. 
315;  Illinoia  ft  R.  Co.  v.  City  of  Decatur,  147  U.  i9.,  190;  s.  c, 
1$  S.  St.,  293;  IllinoU  ft  R.  Co.  v.  City  of  Decatur,  154  111.,  173; 
s.  c,  38  N.  E.,  626:  Chicago  ft  R.  Co.  v.  City  of  Quincy,  136  III., 
663;  B.  c,  27  N.  B..  192;  Chicago  ft  R.  Co.  v.  City  of  Moling, 
158  111.,  64;  s.  c,  41  N.  E.,  877;  Freepprt  St  R.  Co.  v.  Ctt>' 
of  Freeport,  151  111.,  451;  s.  c,  38  N.  E.,  137;  Pittsburg  ft  R. 
Co.  V.  Hays,  17  Ind.  App.,  261;  s.  c,  44  N.  E.,  375." 

If  the  judgment  against  the  city  of  Louisville  is  affirmed,  of 
course  the  contractor.  L.  R.  Figg,  is  mot  much  interested  in  the 
remaining  question,  hut  should  the  judgment  against  the  city 
of  LouisyYille  be  roveried,  then  we  think  the  judgment  agailmet 
the  railroad  company  would  also  be  reversed  and  the  company 
held  for  the  assessment 

HESLM,  BRUCE  ft  HELM,  attosmets  fob  affelleb. 

CONCLUSION. 

In  conclusion,  therefore*  we  suhoLlt  the  f olQowlng  propositions 
viz.: 

1.  The  property  of  the  railroad  company  sought  to  be  sub- 
jected to  this  special  tax  is  only  an  easement,  viz.,  a  lifeht  of  way. 

2.  It  is  not  benefited,  but  rather  is  injured*  by  the  itaiprove- 
ment  of  the  street  in  question. 

3.  A  railroad  right  of  way  is  not  a  "lot"  within  the  meanta^E 
of  the  staitutc  governing  stceet  improviemsnts. 

4.  To  require  the  owner  of  this  right  of  w«y,  which  is  not 
benefited,  but  rather  is  Injured,  by  the  Improivemefnt  of  Ihis 
street,  to  pay  part  of  the  oost  thereof,  would  be  to  deprive  liim 
of  his  property  without  due  process  of  law. 

AUTHORITIES. 
1.  Title  of  L.  ft  N.  R.  Co.  is  only  to  an  easement,  viz.,  a  right  * 
of  way,    3  Elliott  on  Railroads,  sec.  972;  Kelly  v.  Ponahue,  2 
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Met.,  482;  Morris  v.  Schollsville,  Ac,  Turnpike  Co.,  6  Bush,  fi7l; 
Washington  Cemetery  Co.  v.  Prospect  Park  R.  R.,  68  N.  Y.,  593; 
Clark  V.  Worcester,  125  Mass.,  230;  L,  &  N.  R.  Oo.  Oharter, 
Acts  1849-50,  p.  427. 

2.  A  railroad  right  of  way  is  not  a  "lot"  within  the  meaning 
of  the  assessment  statute.  Ky.  Stats.,  sec&  2833  and  2834: 
L.  &  K.  R.  R.  Co.  V.  Com.,  106  Ky.,  638;  Owen  Tyler  v.  L.  & 
N.  R.  R.  Co..  23  Ky.  Law  Rep.,  827;  City  oif  Allegheny  v.  West 
Pa.  R.  Co.,  138  Pa.  St.,  375;  21  Atl.  Rep.,  763;  Chicago, 
Ac.,  Ry.  Co.  V.  aty  of  Ottumwa,  112  Iowa,  300;  83  N.  W.,  1074. 
«  3.  No  acmstiitutional  power  to  assess  part  of  the  cost  of  im- 

proving a  street  upon  a  railroad  right  of  way  not  bemeflted 
thereby.  Norwood  v.  Baker,  172  U.  S.,  269;  French  v.  Barber 
Asphalt  Co.,  181  U.  S..  325;  White  v.  City  of  Taconna,  109  Fed. 
R€p.,  32;  Barfleld  v.  Gleason,  23  Ky.  Law  Rep.,  128;  Chicago, 
Ac.,  Ry.  Co.  V.  City  of  Milwaukee,  89  Wis.,  506;  62  N.  W.,  417; 
•Detroit,  Ac,  R.  Co.  v.  City  of  Grand  Rapids,  106  Mich.,  13;  65 
N.  W.,  1007;  N.  Y.  A  N.  H.  R.  Co.  v.  City  of  New  Haven,  42 
Conn.,  279;  19  Am.  Rep.,  535;  New  Jersey,  &c.,  R.  Co.  v.  City 
of  Elizabeth,  37  N.  J.  L..  330. 

AUTHORITIES   EXAMINED. 

111.  Cent  R.  Co.  v.  Decatur,  147  U.  S..  190;  City  of  Blooming- 
ton  V.  Chicago,  Ac,  Ry.  Co.,  134  111.,  451;  26  N.  E.,  366;  North- 
ern Indiana  R.  Co.  v.  Connelly,  10  Ohio  St.,  159;  Peru,  Ac,  K. 
Co.  V.  Hanna,  68  Ind.,  567;  City  of  New  Haven  v.  Fair  Haven, 
Ac,  R.  Co.,  38  Conn.,  422;  9  Am.  Rep.,  399;  Paterson,  Ac,  R. 
Co.  V.  City  of  Passaic,  54  N.  J.  L.,  340;  (City  of  Ludlow  v.  Cin. 
Sou.  Ry.  Co.,  78  Ky.,  357;  L.  C.  A  L.  Ry.  Oa  v.  Obst  A  Stengel, 
Mss.  Op. 

Opinion  of  the  court  by  JUDGE  PAYNTER — REVEBriNo. 

The  main  line  of  the  Louisville  &  Nashville  Railroad 
Company  runs  southwardly  from  near  Tenth  and  Broad- 
way streets,  Louisville,  Ky.,  to  and  beyond  Nashville,  Tenn. 
Its  right  of  way  is  60  feet  in  'width.  Under  appropriate 
proceedings  in  the  general  council,  Magnolia  avenue  was 
improved  by  original  construction,  .and  the  taxing  district 
was  proi)erly  designated.  Within  that  district,  east  of  Sev- 
enth street  and  south  of  Magnolia  avenue,  is  a  parcel  of 
land  60  feet  wide,  used  by  the  appellee  as  a  roadbed,  or 
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what  is  commonly  called  the  "right  of  way,"  and,  as  a 
part  of  it,  a  triangular  parcel  north  of  Magnolia  avenue  and 
east  of  Seventh  street.  The  local  situation  is  shown  by 
the  following  plot. 


It  is  insisted  on  behalf  of  the  railroad  company  that  (1) 
the  property  sought  to  be  subjected  to  part  of  the  cost  of 
street  improvement  is  only  a  right  of  way,  and  therefore 
can  not  be  charged  therewith;  (2)  it  receives  no  benefit  from 
the  improvement;  (3)  the  right  of  way  is  not  a  lot,  in  the 
meaning  of  the  statute  governing  street  improvements. 

It  is  not  the  intangible  right  to  use  it,  but  the  strip  of 
land  which  the  railroad  company  appropriates  for  its  use, 
and  upon  which  it  builds  its  roadbed,  is  its  right  of  way. 
The  railroad  company  has  been  in  possession  of  the  strip 
of  land  in  question  for  50  years.  It  is  a  part  of  a  great 
railroad  system.  Its  right  of  way  is  perpetual.  In  Eliza- 
bethtown,  Lexington  &  Big  Sandy  R.  Co.  v.  Combs,  10  Bush, 
393,  19  Am.  Rep.,  67,  the  court  held  the  injury  resulting 
from  the  location  of  a  railroad  in  such  proximity  to  adji- 
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cent  property  as  that  smoke,  soot,  and  fire  from  passing 
engines  was  thrown  or  blown  into  or  upon  it,  entitled  the 
owner  to  a  single  recovery,  as  the  injury  was  permanent 
and  enduring.  In  other  words,  the  court  regarded  that 
the  railroad  had  appropriated  for  all  time  to  come,  and  the 
injury  would  be  permanent.  It  is  the  very  remotest  possi- 
bility imaginable  that  the  appellee  would  ever  abandon  its 
right  of  way.  The  court  concludes  that  its  use  of  its  right 
of  way  will  be  perpetual.  It  is  therefore  practically  the 
owner  of  the  land.  If  this  strip  of  l^nd  was  not  occupied 
by  the  railroad  company  as  a  right  of  way,  it  would  not  be 
suggested  that  it  was  not  subject  to  the  special  tax  for 
street  improvement.  The  purpose  for  which  the  lot  is 
used  can  not  aflfect  the  question  of  its  liability  for  the 
cost  of  street  improvement.  Counsel  for  appellee  calls  at- 
tention to  cases  of  other  courts  holding  that  rights  of  way 
can  not  be  charged  with  the  cost  of  street  improvements, 
while,  on  the  other  hand,  counsel  for  the  appellant  calls 
attention  to  cases  in  other  courts  holding  that  such  rights 
of  way  are  liable  for  such  cost.  It  is  not  necessary  to  dis- 
cuss this  class  of  cases  further,  because  this  court,  in  Louis- 
ville, Cincinnati  &  Lexington  R.  Co.  and  Louisville  Rail- 
road Transfer  Co.  v.  Obst  and  Stengel,  MS.  opinion,  Feb. 
23.  1875,  and  City  of  Ludlow  v.  Cincinnati  Southern  R.  Co., 
78  Ky.,  357,  held  that  such  special  taxation  could  be  im- 
posed. 

On  the  second  question  we  quote  from  Preston  v.  Rudd, 
-etc.,  84  Ky.,  156,  7  R.,  806,  which  reads  as  follows:  "Such 
assessments  are  made  upon  the  assumption  that  a  portion 
ot  the  community  are  specially  benefited  by  the  improve- 
ment. The  principle  is  that  the  terrtory  is  benefited,  that 
it  has  a  common  interest,  and  that,  governed  by  equitable 
rules,  it  must  equally  bear  the  burden.    Necessarily,  indi- 
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vidual  cases  of  hardship  will  arise,  but  it  approaches  equal- 
ity as  nearly  as  it  is  practicable.  It  follows  that  a  lot  own- 
er may  be  compelled  to  pay  his  proportion  of  the  cost  of 
improvement,  although  in  his  particular  case  his  property 
may  not  be  benefited.  This  rule,  however,  can  not  be  so  ex- 
tended as  to  entirely  take  from  the  citizen  his  property. 
This  would  work  a  manifest  injustice.  It  would  be  spolia- 
tion, and  not  taxation.  Under  the  guise  of  benedt  and  tax- 
ation, he  can  not  be  thus  arbitrarily  deprived  of  his  prop- 

• 

erty.  It  would  be  but  an  appropriation  of  it,  by  the  exer- 
cise of  arbitrary  power,  to  public  use,  without  compensa- 
tion. .  .  ."  We  do  not  understand  that  Barfield,  etc., 
V.  Gleason,  etc.,  Ill  Ky.,  491,  23  R.,  1102,  63  S.  W.,  964, 
changes  the  rule  announced  in  Preston  v.  Rudd,  etc.,  and 
other  cases  of  this  court.  Spoliation  is  not  shown  in  this 
case.  Under  the  statute  governing  street  improvement,  a 
lot  is  any  piece  of  land  within  the  territory  defined  by 
the  statute  or  the  general  council,  where  the  territory  ta 
be  assessed  is  not  bounded  by  principal  streets.  The  use 
or  nonuse,  or  the  character  of  the  use  to  which  the  parcel 
of  land  is  put,  does  not  determine  the  question  whether  it 
is  or  is  not  a  lot.  The  strip  of  land  used  by  the  railroad 
company  the  day  before  it  was  appropriated  by  it  as  a 
right  of  way  was  a  lot,  in  the  meaning  of  the  statutes,  and 
to  thus  appropriate  it  can  not  change  its  character. 

The.  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 
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&  Ohio  Rt.  Co.  and  Othfjus  to  Recover  Damages  fob  the  Death 
or  Plaintiff's  Intestate. — June  17. 
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Davis'  Admr.  v.  Chesapeake  &  O.  By.  Oo. 


APPEAL     FBOM     LEWIS     CIBCUIT    COURT. 


Fbom  a  Judgment  Removing  the  Action  to  the  Fedebal  Cottbt 
Plaintiff  Appeals.     Affirmed. 
• 

Removal  of  Causes — ^Diverse  CmzENsniP — ^Foreign  Cor- 
porations— Compliance  With  STAtJi  Law — ^Effect — 
Joinder  of  Domestic  Corporation — Joinder  of  Resident  Sbb- 
VANTS — Sufficiency  of  Petition — Railroads — Crossing  Inju- 
ries— Private  Crossings — Trespassers — Pleadings — Construc- 
tion. 

Held:  1.  A  compliance  by  a  forcrign  railroad  corporation  with 
Constitution,  section  211,  and  Kentucky  Statutesi  (1899),  sec- 
tion 841,  the  former  providing  that  sudh  corporations  shall  not 
be  entitled  to  the  right  of  eminent  domain,  or  haive  power  to 
acquire  a  right  of  way  or  real  estate^  until  they  shall  have  be- 
come bodies  corporate  in  accordance  with  the  laws  of  the  Com- 
monwealth, and  the  latter  prescribing  the  manner  of  sueh  In- 
corpora tion,  does  not  render  the  corporation  a  citizen  of  the 
State  In  such  sense  as  to  deprive  it  of  the  right  to  remove  to  the 
Federal  court  actions  instituted  against  it  by  a  citizen  of  the 
State. 

2.  In  an  action  against  a  foreign  railroad  corporation;  an  amesidod 

petition,  tendered  after  the  filing  by  defeoidaiit  of  a  petition 
for  removal  of  the  cause  to  the  Federal  court,  making  a  do- 
mestic corporation,  original  defendant's  lessor,  a  party,  cajmetoo 
late  to  prevent  the  removal. 

3.  An  allegation  in  a  petition  that  plaintiff's  intestate  was  killed  "at 

or  near"  a  private  crossing  should  be  oonstirued  to  <mean  that 
she  was  killed  at  a  place  on  the  track  other  than  the  crossing. 

4.  A  fallifre  to  slacken  the  speed  oif  a  train,  or  to  give  signals  at 

an  approach  ito  private  cnosslngs,  is  not  negligence. 

5.  In  an  action  against  a  railroad  for  imjuries  at  a  private  crossing* 

near  a  public  crossing,  where  there  was  no  averment  that  signals 
usually  gi^en  on  the  approach  of  trains  to  the  public  crossing 
jcould  have  been  beard  at  the  private  crossing,  and  the  distance 
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betweaa  the  cro^iuigs  was  not  given,  but  a  bare  atatement  tbat 
they  were  "near"  together,  the  Question  of  defoDdant's  negU- 
«Bnce  In  fttiling  to  gWe  signals  at  the  public  crod»in«;,  oa  which 
plaintiff  could  rely,  was  not  raised. 

6.  Those  in  charge  ol  a  train  owe  jl  trespasser  on  the  tracks  ot  ti&e 

raikroad  no  duty,  except  Ho  use  reasonaUei  care  to  save  him  after 
discovering  his  peril,  and,  if  injured,  he  can  not  rely  for  a  re- 
covery agadnst  the  railroad  on  aaieged  negligence  iix  falling  to 
give  signals  bn  approach  to  either  a  privaite  or  public  crofistn^. 

7.  In  order  to  prevent  a  removal  ot  an^^etion  for  injuries  agaliiBt 

a  foreign  railroad  company  to  the  Fedeml  oourt,  by  Joining  as 
defendants  resixlent  servants  of  the  railroad  in  cbarge  of  the 
train  causing  the  injury,  the  petition  must  state  a  good  cause 
of  action  agaiiist  the  servants  ao  Joined. 

A.  E.  COLE  ft  SON,  fc«  appelijlnt. 

POINTS   AND  AUTHORITIES  RBLrlBD  QN. 

1.  By  objecting  on  two  separate  occasions  to  the  anvended  pe- 
tition, to-wic:  On  January  24th  and  27th,  and  causing  fiie 
court  to  pass  upon  the  menits  thereof,  even  though  erroneously, 
the  appellee,  C.  &  O.  Ry.  Co.,  made  a  general  appearance  in  the 
action  as  did  the  other  defendants,  and  thereby  waived  any  al- 
leged right  to  have  this  case  transferred  to  the  FederaU  court. 
Bnoy.  of  PI.  ft  Pr..  vol.  8,  p.  15G,  also  632;  Patrick  v.  Swiomey, 
5  Bush,  421^  Maxwell  y.  Kirkpatrick,  29  Kan.,  679;  Stevens  v. 
Harris,  09  Mich.,  230;  52  Mich.,  524;  59  Mich.,  214;  Herd  v. 
Cist,  20  S.  W..  1035  (Ky.);  Duncan  v.  Wickliffe,  4  Met.,  118; 
Virginia,  ftc..  Steam  Nav.  Co.  v.  U.  S.  Ganey,  U.  S.,  418;  School 
Dist.  V.  Griner,  S  Kan.,  224;  McCabe*s  Acbnx.  v.  Maysville  ft 
Big  Sandy  Ry.  Co.,  23  R.,  2328. 

2.  The  petition  and  amended  petition  clearly  show  tbat  pilain- 
tiif  sued  an<i  Initended  to  sue  the  conductor,  engineer  and  fireman 
of  the  train  who  Vere  the  parties  which  inflicted  the  injuries 
complained  of,  on  his  intestate,  and  the  failure,  if  there  was 
any,  to  designate  them  by  the  proper  nasne,  was  a  mere  mis- 
nomer, not  reselling  the  merits  of  the  case  and  not  preseol&ig 
a  jurlsdiotional  question,  of  whi-ch  the  parties  theknselves,  but 
not  the  C.  ft  0.  Ry.  Co.  might  have  taken  advantage  of  in  aj 
proper  way.  Civil  Code,  sec.  134;  L.  ft  N.  R.  R.  Co.  v.  Hall.  t2 
Bush,  131;  Heckman  v.  L.  &  N.  R.  R  Co.,  85  Ky..  631;  Smelt 
T.  Knapp,  16  Neb.,  54;  Knoskl  v.  Mo.  Pac.  R.  Ca,  77  Mo.,  370; 
Whitcomb  V.  Hooper,  81  Fed.  Rep.,  948;  voL  14  E)ncy.  of  Pi.  ft 
Pr.,  p.  301;  Kenyon  v.  Semon,  43  Minn.,  180;  Hoffman  v.  Dick- 
erson.  81  W.  Vs.,  142;   Empire  State  Sav.  Bank  v.  Beard.  81 
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Hun,  N.  Y.,  184;  Winston's  Admr.  v.  I.  C.  R.  'Co.,  65  S.  W.,  7; 
C.  &  O.  Ry.  Co.  V.  Dixon  s  Admr.,  179  U.  S.,  131. 

3.  The  Chesapeake  &  Ohio  Railway  Company  is  in  the  hillest 
senee  a  doon^slie  corporation.  N.  N.  &  M.  V.  Co.  v.  MoDonald 
Brick  Co.'s  Assignee,  59  S.  W.,  334;  Constitution,  of  Ky.,  ^ec. 
211;  Com.  v.  M.  &  O.  R.  Co.,  23  R.,  788;  Ark.  Laws  1889,  p.  43; 
St.  L.  &  9.  F.  R.  Co.  V.  James,  161  U.  S.  Rep.,  665;  Orient  Ina, 
Co.  V.  Daggs,  172  U.  S.,  567;  Hooper  v.  California,  1-55  U.  S., 
648;  Stoirt  v.  R.  R.  Co.,  8  Fed.  Rep.,  794;  Louisville  Trust  Co. 
V.  Louisville,  &c,  R.  Co..  75  Fed.  Rep.,  433;  13  Atm.  &  EJng.  Ency. 
of  Law  (2d  ed.),  p.  84;  Tulli^  v.  Lake  Epie.  &c.,  R.  Co.,  17S 
U.  S.,  348;  Ency.  PI.  &  Pr.,  vol.  22,  p.  327  and  cases  cited. 

4.  Moi^eover,  the  appellee,  besides  entering  its  a(ppcfa>ranc6  in 
the  lower  court,  has  entered  its  appearance  to  the  action  in  this 
court.  Cleveland,  C.  &  C.  R.  Co.  v.  Mara,  26  Ohio  St.,  165;  Pond 
T.  V^muwnt  Valley  R.  Co.,  12  Blatchf  U.  S.,  280. 

5.  Appellants  intestaite  being'  on  her  own  lan'd»  at  or  near  a 
private  crossing,  was  not  a  trespasseir  and  appellee  owied  her  tdie 
duty  to  keep  a  lookout  for  her  at  or,  niear  aaAd  oroselin&  L. 
&  N.  R.  Oo.  V.  Bodine's  Admr.,  59  S.  W.,  740;  aulif  R.  Co.  v. 
R(^lan.d,  70  Tex..  298;  Am.  &  Enjg.  R.  R.  Oases,  p.  287  (voL 
35);  Brigham  v.  Smith,  4  Gray,  297. 

6.  The  pleadings  in  this  'case  show  that  there  has  been,  in 
effect,  a  consolidation  of  the  Virginia,  West  Virginia  and  Ken- 
tucky corporations,  and  when  a  consolidated!  company  is  ibrmed 
by  the  union  of  seveial   corporations    chartered    by    different 

States  it  is  a  ciiizen  of  each  of  the  States  which  graaited  the 
charter  to  one  of  its  oonstituent  companies,  and  when  .sued  la 
one  of  thfese  States  it  can  not  claim  the  right  of  removal  oa 
the  ground  that  it  Is  also  a  citizesi  of  another  State. 

For  the  purpose  of  jurisdiction  in  the  Federal  courts,  and 
securing  to  the  States  the  exercise  of  tfheir  just  powers  over  cor- 
(porations  of  their  own  creation,  and  over  property  wit/hin  their 
jurisdiction,  the  consolidated  company  is  conclusively  presumed 
to  be  a  citizen  of  each  of  the  States  whose  laws  anid  KX>rpora- 
tlons  contributed  to  its  formation.  It  enjoys  in  each  3tate  all 
the  powers  and  privikges  the  corporation  there  chaptered  had, 
and  must  answer  in  the  courts  and  is  amenable  to  the  laws 
of  each  State  respectively  as  a  corporation  of  that  State.  Chi- 
cago &  N.  W.  R.  Co.  V.  Whitton,  13  Wall  (U.  S.),  270;  Muller 
V.  Dows,  94  U.  S.,  444;  Farnum  v.  Blackstona  CanaJ  Co.,  1 
©umn  (U.  S.),  46;  St.  Louis,  A.  &  T.  H.  Co.  v.  Indianapolis  & 
St  L.  R.  Co.,  9  Bliss  (U.  S.).  144;  same  case  und<er  title  of 
Pennsylvania  R.  Co.  v.  St  Louis,  A.  &  T.  R.  Co.,  118  U.  S., 
290,  24  Am.  &  Enfe.  R.  Cas.,  58;  Racine  &  M.  R.  Co.  v.  Farmers' 
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U  ft  T.  Co.,  49  ill.,  331;  Quincy  R.  Co.  v.  Adanw  Co..  88  III., 
^15;  Chicago  &  N.  W.  R.  Co.  v.  Auditor  General,  53  Mich..  91; 
Horne  y.  Boston  ft  M.  R.  Co..  62  N.  H.,  454;  Paul  v.  Baltimore. 
ftc,  R.  Ca,  44  Fed.  Rep.,  513;  Nashua  ft  L.  R.  Coin?.  T.  Boston 
ft  L..  R.  Corp.,  136  U.  S.,  356,  382,  42  Am.  ft  En«.  R.  Cas..  688; 
Pacific  R.  Co.  V.  Missouri  Pac.  R.  Co.,  23  Fed.  Rep..  566;  20 
Am.  ft  Eng.  R.  Cas.,  590;  Guinault  v.  Loudsville  ft  N.  'R.  Co. 
41  La.  Ann.,  571,  40  Am.  ft  Eng.  R.  Caa.  340;  Central  Trust  Co. 
T.  St  Louis  A.  ft  T.  R.  Co.,  41  Fed.  Rep..  5>&1.  42  Am.  ft  Eng. 
R.  Cas..  26. 

B.  U  WORTHINGTON  and  W.   H.  WADSWORTH.  foe  appellee, 
.C.  ft  O.  Rt.  Co. 

PqiNTS  AND  AUTUORITIE6. 

1.  When  a  proper  petition  for  removal  and  bond  is  I>re0ea]t6d 
to  the  State  court  it  Jfi  its  duty  to  order  the  •remonral,  asud  it 
haa  no  power  to  permit  an  amendment  to  pOaiutiff's  i>etitdon  to 
Iks  filed  thereafter.  2  Foster's  Federal  Practice,  sec.  3&5c; 
Moon  on  Removal  of  Causes,  sec.  178. 

2.  The  faot  that  a  defendant  enrters  hd's  appearance  In  the  State 
court  by  demurrer  or  motion  does  mot  take  taway  hia  right  to 
remove  the  cause  to  the  Federal  court,  provided!  he  files  a 
proper  petition  for  removal  and  bond  on  or  bellore  the  day  he 
is  required  to  make  defense  to  tiie  action.  Moon  on  Removal 
of  Causes,  sec.  153;  2  Foster's  Federal  Practice,  sec.  385d;  Aot 
lot  Congress  of  18S7-8,  sec.  1. 

3.  A  railroad  company  is  not  under  any  duty  to  slacken  the 
speed  of  its  trains,  or  to  give  signals  at  private  crossings.  John- 
son v.  L.  ft  N.  R.  Co.,  91  Ky.,  651;  L.  &  N.  R.  Co.  v.  Survant, 
96  Ky.,  197;  Cahill  v.  Cincinnati  R.  Co.,  92  Ky.,  345;  L.  ft  N. 
R.  Co.  V.  Survant,  19  Ky.  Law  Rep.,  1576;  Shackleford  v.  "L. 
ft  N.  R.  Co.,  84  Ky.,  45. 

4.  The  allegatious  of  a  petiiUon  for  removal  on  account  ofi 
frauduJent  joinder  of  sham  defendants  for  the  purpose  of  pre- 
Ycntijig  a  removal,  must  be  accepted  as  true  in  the  State  oouit. 
Issue  can  be  made  on  the  (truth  of  those  allegation^  only  in  "Hie 
Federal  court.  Durkee  v.  Illinois  Central  R.  Co..  81  Fed.  Rep., 
1;  McCormick  v.  illlnois  Cent.  R.  Co.,  100  Fed.  Rep.,  250;  2 
Poster's  Federal  Practice!,  aec.^85c;  Moon  on  Removal  of  Cltuses, 
sees.  131,  177  and  201. 

5.  If  a  pdaintifl  has  no  cause  of  action  against  parties  made 
defendants  for  the  purpose  of  preventing  a  removal  and  had  no 
good  reason  to  beliieve  that  he  had  any  cause  of  action  against 
them,  then  it  is  a  fraudulent  Joinder  such  as  will  not  affect  the 
real    defendant's   right  to   a   removal.     Moon  on   Removal   of 
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Causes,  sec.  ISl;   Hukili  v.  Maysvllle,  &c.,  R.  Co.,  72  Fed.  Rep.^ 
745. 

6.  A  complianco  by  a  iforeign  corporation  wlUi  tbe  require- 
meats  of  section  841,  Kentucky  Statutes,  does  not  mak£>  it  a 
Kentucky  corporation  in  the  sense  of  the  Federal  Constitution 
and  acts  of  Congress  conferring  Jurisdiction  onl  the  courts  of 
the  United  S-tates  by  reason  of  diverse  citizenship.  Taylor's 
Adinr.  v.  111.  Cent  R.  Co.,  89  Fed.  Rep.,  119;  at  Louis,  Ac.,  R: 
Co.  V.  James,  161  U.  S.,  545;  Louisville  R.  Co.  r.  LouiavQle 
Trust  Co.,  174  U.  S.,  552. 

B.  L.  WORfTHINGTON  and  W.  H.  WADS  WORTH,  fob  appellee  our 

FETniON  FOB  BEHEABING. 

POINTS  AND  AUTHORITIES. 

<Jl.  a  corporation,  considered  as  a  legal  entbty.  lis  not  a  citizen 
of  a  Stata  within  the  ^meaning  of  article  3,  section.  2,  of  the  Con- 
srtitutkxL  of  the  United  States.  Bank  v.  Deveaux,  5  Craoich,  86; 
Covington  Drawbridge  Company  v.  Shepherd,  20  Haw.,  277; 
Muller  V.  Dows,  94  U.  S..  444. 

i2.  The  statement  that  a  corparatiom  is  a  legal  «ntdty  dijitinct 
from  Ms  stockholders  is  a  mere  fiction.  A  coit)oratiDn  is  really 
and  actually  composed  of  indiiviiduals  who  are  citizetQS.  1  Mora- 
wetz  on  iCorporations,  sees.  1  amd  227;  Taylor  on  Private  Cor- 
porations, sec.  51;  Clark  and  Marshall  on  Corporatians,  pp.  2, 
17  and  18;  State  v.  Standard  Oil  Co.,  49  Ohio  St,  137;  People 
V.  North  River  Sugai'  R-efining  Co.,  121  N.  Y.,  582;  Pembino 
Mining  Co.  v.  Pennsylvania.  125  U.  S.,  181;  U.  S.  v.  Trinidad 
Coal  Co.,  137  U.  S.,  161;  Baltimore,  Ac,  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.,  330;  Kansas  Pac.  R.  Co.  v.  Atchison^  Ac, 
R.  Co.,  112  U.  S.,  414. 

3.  In  order  to  give  the  Federal  courts  JuriadlotSon  of  actions 
by  or  against  a  corporation  it  was  held,  at  first,  Ifliat  it  was  meo- 
essary  to  aver  thart.  aJl  the  stockholders  of  the  corpor^ition  were 
citizens  of  a  State  different  from  the  opposite  party  to  the  suit 
Bank  v.  Deveaux,  5  Craucb,  86;  Bank  v.  Slocuanb,  14  Peters,  60. 

4.  Subsequently  the  Supreme  Court  held  that  in  a  suit  by  oo* 
against  a  corporation  there  was  a  conclitsive  presumption  ithatl 
the  stockholders  of  the  corporation  were  all  citizens  of  the  State 
creating  the  corporation.  Lou'isville  R.  Co.  v.  Letson,  2  How., 
497;  Marshall  v.  BalUmore  &  Ohio  R.  Co.,  16  How.,  327. 

5.  When  one  State  incorporates  a  corporation  of  andtiber 
State,  there  is  no  presumption  that  the  stockholders  of  this  new 
corporation  thus  created  are  citizens  of  the"  State  creating  It, 
but  the  presumption  remains  that  they  are  citizens  of'the  State 

•  first  creating  the  corporation.     St  Louis  Ry.  Co.  v.  James,  161 
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U.  S.,  545;  LoulsvillB  R.  Co.  v.  Louisville  Trust  Co.,  174  U. 
&,  552;  Walters  v.  Chicago  R.  Co.,  186  U.  S.,  479;  Calvert  v. 
Southern  Ry.  Co.,  decided  by  U.  S.  Supreme  Court  Nov.  3,  1902; 
Louisville  Trust  Co.  v.'  Louisville  R.  Co.,  75  Fed.  Rep.,  433; 
"Walters  v.  Chicago  R.  Co.,  104  Fed.  R«p.,  377;  Calvert  v.  South- 
ern Ry.  Co.,  64  S.  C,  143;  41  S.  R  Rep..  963. 

6.  Section  S41,  Kentucky  Statutes,  does  not  create  a  new  cor- 
poration, but  simply  domesticates  a  foreign  corporastion  already 
created. 

On  rehxabin(4 — ^Reheabikg  graxtkd  and  formeb  opiition  withdbawn. 
Opinion  of  the  court  by  JXFDQB  PAYNTER — Affirming. 

This  is  an  action  to  recover  damages  for  the  loss  of  the 
life  of  the  intestate  by  the  alleged  negligence  of  the  Chesa- 
peake &  Ohio  Railway  Company.  It  presented  its  petition 
and  asked  t6r  the  removal  of  the  case  to  the  federal  court, 
and  the  motion  was  sustained.  Owing  to  our  duplex  sys- 
tem or'gbVernment,  perplexing  and  delicate  questions  as 
to  the  respective  jurisdiction  of  the  federal  and  State 
courts  arise;  and  the  judiciary  should  meet  and  dispose  of 
them  with  fairness  and  in  the  orderly  manner  which  should 
characterize  the  proceedings  of  courts  of  justice.  It  will 
not  be  our  purpose  to  discuss  the  questions  considered  by 
the  Supreme  Court  of  the  United  States,  but  to  state  its 
conclusions  and  follow  fhem,  as  that  court  has  jurisdiction 
to  adjudicate  the  questions  involved. 

Section  1,  art.  3,  of  the  Constitution  of  the  United  States 
provides  that  "the  judicial  jwwer  of  the  United  States  shall 
be  vested  in  one  Supreme  Court  and  in  such  inferior  courts 
as  the  Congress  may  from  time  to  time  ordain  and  estab- 
lish." Section  2  of  the  same  article  provides  that,  "the 
judicial  power  shall  extend  to  all  cases  in  law  and  equity, 
arising  under  this  Constitution,  ...  to  controversies 
.  .  .  between  citizens  of  different  States."  When  a  case 
decided  by  a  supreme  court  of  a  State  involves  the  question 
of  diverse  citizenship  the  Supreme  Court  of  the  United 
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States  has  held  in  many  cases  that  it  will  review  the  judg- 
ments of  those  courts  on  the  question.  That  court  having 
adjudged  the  precise  question  here  invo?^^^,  ff^iii  niivArapiy 
to  the  view  of  this  court,  expressed  in  the  former  opinion 
delivered  herein,  we  leel  Ihai  tliy  pyflflOii  Tor  a  rehearing 
should  be  granted,'  and  the  opinion  withdrawn,  which  is 
done. 

he  appellant  is  a  citizen  of  Kentucky.  It  is  substantial- 
ly averred  in  the  petition  that  the  Chesapeake  &  Ohio  Rail- 
way Company  is  a  corporation  organized  under  the  laws  of 
Virginia,  and  became  a  corporation,  citizen,  and  resident  of 
this  State  by  filing  in  the  oflSce  of  the  Secretary  of  State 
and  in  the  office  of  the  Railroad  Commission,  pursuant  to 
section  211  of  the  Constitution  and  section  841  of  Ken- 
tucky Statutes  of  1899  copies  of  its  articles  of  incorpora- 
tion. The  Chesapeake  &  Ohio  Railway  Company  is  a  Vir- 
ginia corporation.  It  complied  ^ith  s.ectioir84i  Ky.  ssrr 
1899,  which  reads  as  follows:  "No  company,  asso- 
ciation or  corporation  created  by,  or  organized  un- 
der, the  laws  or  authority  of  any  State  or  coun- 
try other  than  this  State,  shall  possess,  control, 
maintain  or  operate  any  railway,  or  part  thereof,  in 
this  State  until,  by  incorporation  under  the  laws  of  this 
State  the  same  shall  have  become  a  corporation,  citizen  and 
resident^  of  this  State.  Any  such  company,  association  or 
corporation  may,  for  the  purpose  of  possessing,  controlling, 
maintaining  or  operating  a  railway  or  part  thereof  in  this 
State,  become  a  corporation,  citizen  and  resident  of  this 
State  by  being  incorporated  in  the  manner  following,  name- 
ly: By  filing  in  the  office  of  the  Secretary  of  State,  and  in 
the  office  of  the  Railroad  Commission,  a  copy  of  the  charter 
or  articles  of  incorporation  of  such  company,  association 
or  corporation,  authenticated  by  its  seal  and  by  the  attesta- 
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tion  of  its  president  and  secretary,  and  thereupon,  and  by 
virtue  thereof,  such  company,  association  or  corporation 
shall  at  once  become  and  be  a  corporation,  citizen  and  res-' 
ident  of  this  State.  The  Secretary  of  State  shall  issue  to 
such  corporation  a  certificate  of  such  incorporation,"  This 
section  of  the  statute  was  based  upon  section  211  of  the 
Constitution  of  the  State,  which  reads  as  follows:  '^o 
railroad  corporation  organized  under  the  laws  of  any  other 
State,  or  of  the  United  States,  and  doing  business,  or  pro- 
posing to  do  business,  in  this  State,  shall  be  entitled  to  the 
benefit  of  the  right  of  eminent  domain  or  have  power  to 
acquire  the  right  of  way  or  real  estate  for  depot  or  other 
uses,  until  it  shall  have  become  a  body  corporate  pursuant 
to  and  in  accordance  with  the  laws  of  this  Commonwealth." 
When  the  Chesapeake  &  Ohio  Railway  Company  complied 
with  the  terms  of  this  section  of  the  statute,  it  at  once  be- 
came "a  corporation,  citizen  and  resident  of  this  State," 
for  it  is  therein  so  provided. 

But  the  question  then  arises  whetherjt  £emain^ed  a  citizen 
of  the  State  where  it  was  organized  in  the  meaning  of  sec- 
tion "271irtr3,  of  the  Constitution  of  the  United  States.  ^ 
In  Bank  v.  Deveaux,  5  Cranch,  86,  3  L.  Ed.,  38,  Chief  Jus- 
tice Marshall  said:  "That  invisible,  intangible,  and  arti 
ficial  being,  that  mere  legal  entity,  a  corporation  aggre- 
gate, is  certainly  not  a  citizen,  and  consequently  can  not 
sue  or  be  sued  in  the  courts  of  the  United  States,  unless 
the .  rights  of  members  in  this  respect  can  be  exercised  in 
their  corporate  capacity."  In  Covington  Drawbridge  Co. 
V.  Shepherd,  20  How.,  227,  15  L.  Ed.,  896,  it  was  said:  "No 
one,  we  presume,  ever  supposed  that  the  artificial  being, 
created  by  an  act  of  incorporation,  could  be  a  citizen  of  a 
State  in  the  sense  in  which  that  word  is  used  in  the  Con- 
stitution of  the  United  States."     In  Muller  v.  Dows,  94 
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U.  S.,  444,  24  L.  Ed.,  207,  the  court  said:  "A  corporation 
itself  can  be  a  citizen  of  no  State,  in  the  sense  in  which 
the  word  'citizen'  is  used  in  the  Constitution  of  the  United 
States.  A  suit  naaj  be  brou^lit  in  thp  federal  f^ourts  by  or 
against  a  corporation,  but  in  such  a  case  ij^^  f^garded  as 
a  suit  brought  by  or  against  the  stockholders  of  the  corpora- 
tion;  and  for  the  pupose  of  jurisdiction  it  iAxaafiiuai«ely, pre- 
sumed that  all  the  stockholders  are  citizens  of  the  State 
which  by  its  laws  created  the  corporation.'^  At  first  the 
Supreme  Court  held  that,  in  order  to  give  federal  courts 
jurisdiction  of  an  action  by  or  against  corporations,  it  was 
necessary  to  aver  citizenship  of  the  incorporators.  Sub- 
sequently it  held  that  the  individuals  composing  a  corpor- 
ation were  conclusively  presumed  to  be  citizens  of  the 
Sfate'  creating  the  corporafTon!*^ 

There  is  no  averment  in  '{Ee  petition  that  the  individuals 
composing  the  Chesapeake  &  Ohio  Railway  Company  were 
associated  together  for  the  purpose  of  organizing  a  corpor- 
ation of  the  same  name  in  this  State.^  The  corporation 
which  they  organized  in  another  State  is,  by  an  act  of  the 
General  Assembly,  declareT'to  be'a"^ilizen  and  c'orpora- 
tion  of  Kentucky,  by  reason  of  fls  compliance  with  cerfaiDT 
constitutional  and  statutory  regulations.  In  St.  Louis  RV 
Co.  V.  James,  161  U.  S.,'5457i6  Sup.  Ct,  621,  40  L.  Ed., 
802,  it  appeared  that  the  St.  Louis  Railroad  Company  had 
been  incorporated  by  the  State  of  Missouri,  and  had  sub- 
sequently filed  its  articles  of  incorporation  with  the  Secre- 
tary of  State  of  the  State  of  Arkansas,  under  a  statute 
like  the  one  under  consideration.  A  citizen  of  Missouri 
sued  it  in  Arkansas,  alleging  it  was  a  citizen  of  Arkansas. 
The  court  held  that  it  was  not  a  citizen  of  Arkansas,  and 
was  entitled  to  have  its  case  removed  to  the  federal  court. 
The  precise  question  involved  in  this  case  was  decided  in 
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Walters  t.  Chicago  R.  Co.,  186  XT.  S.,  479,  22  Sup.  Ct.,  941, 
47  Lt.  Ifid.,  — ,  the  court  holding  YhaV  "f fie  case  should  be 
removed  to  the  federal  court;  and  as  authority  for  the  deci- 
sion cited  St.  Louis  R.  Co.  t.  James,'  and  Louisville  R.  Co. 
V.  LoHRville  Trust  Co.,  174  U.  S.,  552,  19  Sup.  CtT,  817,  43 
L.  Ed.,  1081.  On  November  3,  1902,  the  same  court,  in 
Calvert,  Administrator,  v.  Southern  Railway  Co.,  23  Sup. 
Ct.,  — ,  47  L.  Ed.,  — y  decided  the  same  question  here  in- 
volved and  in  the  Walters  case,  and  ruled  the  same  way 
it  did  in  the  latter  case.  Southern  Railway  Company  v. 
Allison,  23  Sup.  Ct.,  713,  47  L.  Ed.,  — ,  decided  May  18,  1903, 
by  the  Supreme  Court,  involved  precisely  the  same  question 

we  have  nTidprj^nnaiMprfltinn^      TlUP  P^^l^^^^"  Paili^rny  C.f\m. 

pany,  a"Virginia  corporation^  accepted  thfi.  prft¥iaiona  of  the 
statute  of  "North  Carolina,  which  is  similax.  taumr  statute. 
The  question  was  whether  it  wag  bj  virtue  thereof  a  citi- 
zen of  i/oTflT  Carolina,  and  thereby  lost  its  citizenship  of 
Virginia,  in  the  meaning  of  the  federaljCqnstitution;  and 
the  "court  held  ithat  it  had  nQt»  and  tbatit.MLaa-entitled  to 
have  the  action  removed  to  the  federal  court.    In  that 


case  lUU  t"UUPl  reviewed  the  cases  to  which  attention  has 
been  called,  and  held  them  to  be  authority  for  its  conclu- 
sion. The  court  also  said  it  had  "read  with  respectful  con 
gideration"  the  case  of  Debnam  v.  Southern  Bell  Telephone 
Co.,  126  N.  C,  831,  36  S.  E.,  269,  in  wihich  the  Supreme 
Court  of  that  State  reached  the  same  conclusion  that  this 
court  reached  in  the  opinion  which  has  been  withdrawn, 
but  it  said  it  could  not  concur  therewith.  The  Debnam  case 
was  cited  in  the  withdrawn  opinion  as  authority  therefor. 
After  the  petition  for  removal  had  been  filed,  the  appel- 
lant  tendered  an  amended  petition,  making  thp  Mflysvil1«^ 
&  Big  Sandy  Railroad  Company,  a  domestic  corporation  and 
appellee's  lessor,  a  defendant.     It  came  too  late  to  jireyent 
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a  removal  of  the  icase.  Therefore  it  was  not  within  the 
rule  ot  the  MoL^abe  case  (11!^  KV.,  8bl,  '2'i  R.,  i^28) ,  (^^  8.  VV., 
1054,  and  Person  v.  Illinois  Central  Railroad  Co.  (C.  C). 
118  Fed.,  342. 

Before  the  petition  for  removal  was  filed,  the  plaintiff 
filed   an   amended   petition,   making  Bracken,  Lewis,   and 

'  IrisEp  defendants,  who  were  the  conductor,  engineer  and 
fiMm'anT^eVpectiveTy,"  andTwho*  are  lilleged  to  have  been  in 
cbfti^  xrt  the  train  when  the  accident  happened.  _A  recov- 
ery is  sought  against  them,  as  well  as  the  Chesapeake  & 
Ohio  Railway  Company. 
It  is  alleged  that  the  intestate  was  run  over  and  killed 

'  "^t  or  near"  a  private  crossing  over  the  railroad  track  be- 
tween her  house  and  garden;  that  it  was  "not  far"  from 
public  crossings  to  the  east  and  west  of  her.  The  alleged 
negligent  acts  are  that  the  train  ran  over  the  crossing  at 
the  rate  of  50  miles  per  hour,  which  was  a  dangerous  speed; 
that  they  failed  to  keep  a  lookout  for  travelers  upon  or  at 
the  crossing;  that  they  failed  to  give  signals  of  the  ap- 
proach of  the  train  to  the  crossing.  These  are  the  acts  of 
negligence  averred  in  the  petition.  The  averment  that  she 
was  killed  "at  or  near"  the  private  crossing  should  be  con- 
strued that  she  was  killed  at  a  place  on  the  track  other 
than  the  crossing,  because  pleadings  are  to  be  construed 
most  strongly  against  the  pleader.  A  failure  to  slacken  the 
speed  of  the  train,  or  to  give  signals  at  the  approach  to 
private  croesLngs,  is  not  negligence.  Louisville  &  Xash- 
ville  R.  R.  Co.  v.  Survant  (19  R.,  1576),  44  S.  W.,  88;  John- 
son's Adm'r  v.  Louisville  &  Nashville  R.  R.  Co.,  91  Ky., 
651,  10  R.,  227,  25  S.  W.,  754.  It  is  only  where  the  cross- 
ing is  a  public  one  thai  reckless  speed  or  the  failure 
to  give  signals  amounts  to  negligence  of  the  railroad  com- 
pany.   Louisville  &  Nashville  R.  R.  Co.  v.  Survant,  96  Ky., 
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197,  16  R.,  545,  27  S.  W.,  999.  ^  In  Louisville  &  Nashville 
R.  R.  Co.  V.  Bodine  (23  R.,  147),  59  S.  W„  742,  56  L.  R.  A., 
506,  it  appeared  that  the  party  had  been  injured  at  a  private 
crossing,  and  in  considering  the  question  of  negligence, 
the  court  said:  "In  this  case,  in  view  of  the  dangerous 
character  of  the  crossing,  its  long  use,  not  only  by  Bodine» 
but  by  the  public,  the  fact  that  signals  were  accustomed 
to  be  given  by  the  trains  as  they  approached  it,  the  speed 
of  this  train,  and  the  fact  that  It  was  a  special,  imposed  up- 
on the  appellant  the  obligation  to  give  such  warning  of  its 
approach  to  this  crossing  as  exigencies  of  the  situation  de- 
manded for  the  protection  of  human  life;  and,  as  no  warn- 
ing at  all  was  given,  we  think  the  jury  were  warranted  in 
concluding  that  proper  precaution  was  not  exercised  by 
appellant,  and  that  by  reason  of  this  the  accident  occurred.'^ 

The  rule  there  stated  does  not  change  the  general  rule 
announced  in  Johnson's  Adm'r  v.  Louisville  &  Nashville  R. 
R.  Co.,  but  simply  recognizes  an  exception  to  it.  The  facts 
averred  do  not  bring  the  case  within  the  rule  of  Louisville 
&  Nashville  R.  R.  Co.  v.  Bodine.  Neither  do  they  bring 
it  within  the  rule  of  the  Cahill  case,  92  Ky.,  345,  13  R.,  714, 
18  S.  W.,  2,  if  for  no  other  reason  than  there  is  bo  aver- 
ment that  the  eignals  usually  given  on  the  approach  of 
trains  to  the  public  crossings  referred  to  could  have  been 
heard  at  the  private  crossing,  the  distance  between  the 
public  and  private  crossings  not  being  given,  so  the  court 
could  infer  that  a  sigpal  given  at  the  public  crossing  could 
have  been  heard  at  the  private  crossing.  The  averment 
that  the  public  crossings  were  near  the  private  one  is  not 
sufficient  because  what  in  the  estimate  of  the  pleader  was 
near  might  be  too  far  for  the  signal  to  be  heard  at  the 
private   crossing. 

From  the  averments  the  court  concludes  that  the  intes- 
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tate  had  the  right  to  use  fthe  private  crossing.  But,  under 
the  rule  that  a  pleading  must  be  construed  most  strongly 
against  the  pleader,  the  averment  that  she  was  killed  "at 
o^  near"  the  crossing  is  equivalent  to  the  averment  that 
she  was  not  killed  on  it,  but  near  the  crossing;  hence  she 
was  a  trespasser.  This  being  true,  under  the  well-settled 
rule  of  this  ^^"rt,  thoff^  '"  nhavga  ^f  i^hi^  ±Mu^ixk  awed. her 
no  duty,  except  to  use  reasonable  oare  to  save  her  aftel" 
discovering  her  peril.  As  she  was  not  on  a  crossing  when 
killed,  it  can  not  be  claimed  that^  j^^rffti  ^^  intestate,  it 
was  negligence  to  fail  to  give  signals  on  the  approach  to 
either  the  private  or  public  crossing.  In  Shackleford's 
Adm'r  v.  Louisville  &  Nashville  R.  R.  Co.,  84  Ky.,  43,  7 
R.,  729,  the  court  said:  "Railroad  trains  must  give  the  cus- 
tomary signals  at  public  places  or  public  crossings.  The 
failure  to  do  so  is  negligence;  but  this  is  required  for  the 
safety  of  passengers,  trainmen  and  the  public  using,  and 
who  have  the  right  to  use,  the  track  at  such  public  ways, 
and  not  for  the  purpose  of  protecting  those  jsJiOr-aa  tres- 
passers, may  be  crossing  or  using  the  track  elsewhere. 
The  instances  are  numberless  upon  every  railroad  of  per- 
sons living  along  it,  and  having  to  and  being  in  the  habit  of 
crossing  the  track  to  pass  from  the  dwelling  to  the  out- 
buildings, or  vice  versa ;  and  to  require  the  companies  in  all 
such  cases  to  signal  the  approach  of  their  trains,  and  to 
presume  and  guard  against  the  presence  of  persons  upon  the 
track,  would  not  only  be  unreasonable,  but  detrimental  to 
public  travel." 

If  the  plaintiff  desires  to  join  as  defendants  persons  who 
are  claimed  tl).Jba4iiiiitljriEntn(B*fDr  th^  torF  with  the  rail- 
road company,  which  is  a  foreign  corporation,  and  thus  pre- 
vent a  removal  of  the  case  to  the  federal  court,  a  cause  of 
action  must  be  stated  against  the  parties  so  joined.     Our 
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conclusion  is  that  the  amended  petition  did  not  state  a 
caroe  oi  acuon  against  Bracken,  LewisTand  Inskip. 
The  judgment  is  affirmed. 

Judge  Nunn  diseents  from  so  moeli  of  the  opiniosi  as 
recognizes  that  a  foreign  corporation  is  entitled  to  have  its 
case  removed  to  ^he  federal  court,  after  complying  with 
section  841  of  the  Kentucky  Statutes  of  1899, 

Whole  court  sitting. 

Petition  for  rehearing  by  appellant  overruled. 

For  former  opinion,  see  24  R.,  1125,  70  S,  W.,  857. 


Case  13 — ^Action  by  C.  B.  Lowickt  against  the  City  op  Lexington 
TO  Test  the  Validity  of  an  Ordinance  of  Said  City. — June  IS. 

Lowery  v.  Oity  of  Lexington. 

appeal    from    FAYETTE    CIECUIT    COURT.  {37      jftjl 

Judgment  fob  I>efenDxVNT  and  Plaintiff  Appeals.     Affirmed. 

MUWIJ'IPAL        Ck>RFOBATiONS — ^DeIJ-XJATEI)         POWERS — AGENTS — OFFICES 

Created  by  Ordinance. 

Held:  1.  UDider  the  CoDstttiition  and  its  chartfr,  the  city  of  Lexing- 
ton has  no  power  to  create  any  office  or  officers  other  than  those 
provided  for  therein. 

2.  An  ordinance  of  a  city  providing  for  the  construction  of  a  sewer 
system,  and  appointing  certain  pei^son?  to  superintend  its  con- 
struction, €imploy  a  aanitary  engineei^,  adverbiise  for  and  receive 
bids,  fixing  such  restrictions  and  linnitationsi  as  thery  might  de- 
termine, not  being  required  to  report  .to  the  council  any  bids 
which.  In  their  judgment,  the  city  should  not  accept,  was  an  in- 
Talld  delegation  of  powers  delegated  to  the  oouncil  by  Kentucfcy 
Statutes,  1899,  section  3058,  giving  to  the  cJty  oouncil  of  that 
city  the  power  and  authority,  by  ordinance,  to  establish,  erect, 
and  maintain  sewers. 
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BRECKIMIIDOB  &  SHELBY,  attorkeys  fob  appexlAx^t. 

In  the  charter  of  cities  of  thie  second  claae  ia  the  following 
section^  UhwU,  section  3105: 

"The  general  council  shall  have  po^er  to  construct  sewers 
along  or  under  any  of  the  straets,  aJl^a  or  highways  of  the 
city,  and  may  assess  the  entire  cD3it»  incLuding  intersections,  of 
conertrux^ng  the  same  to  an  amount  not  exceeding  one  dollar 
per  front  foot  of  the  abutiting  property  upon  the  lots  ijnd  lands 
bounding  or  abutting  upon  said  streets,  alleys  or  highways  in^ 
under  or  along  which  the  sewers  shall  have  been  constructed; 
thQ  cost  of  the  oonstruction  of  serwers^  not  exceeding  said  sum  of 
one  dollar  per  firont  foot  of  the  abutting  property,  shall  be  ap- 
portioned equally  on  the  said  abutting  lot  owners  aacording  io 
the  front  feet.  When  the  amount  of  the  quotient,  after  divid- 
ing the  entire  cost  of  the  construction  of  the  sewer,  as  estimated 
and  computed  to  the  general  council  by  the  engineer  by  number 
of  front  or  abutting  feet,  exceeds  the  sum  of  onie/  dollar  per  front 
or  abutting  foot,  then,  and  in  that  event,  the  emtire  coat  of  con- 
struction  of  said  £>ewer  shall  be  assessed  upon  the  lots  and.  laad:^ 
in  the  neighborhood  of  said  deiwer  \ifhich  may  be  benefited  thereby 
according  to  tlie  benefits  received;  and  in  every  isuoh  case  the 
council  shall,  by  ordinance,  fix  and  detennine  the  amount  of 
tax  to  be  levied  upon  the  sjeverai  lots  or  lands  so  benefited.  The 
general  council  may,  however,  out  of  the  generafl  fund,  contribute 
and  pay  towaids  the  construction  of  such  eemrer  such  part  thereof 
as  may  to  the  council  seem  proper.  The  tax  provided  for  in 
this  section  shall  be  a  li-en  upon  isuch  abutting  or  benefited  prop- 
erty,  as  the  case  may  be,  and  may  be  collected  and  enforced  as 
street  improvement  liens  are  collected  and  enforced;  but  tne 
amount  of  sewer  tax  assessed  against  any  lot  or  land  shall  In 
no  event  exceed  one  dollar  per  front  or  abutting  foot" 

The  general  council  of  the  city  of  Lexington  adopted  ordlnacnce 
iNo.  1372,  which  is  copied  .in  the  record,  "to  provide  for  the  con- 
struction of  a  system  of  sewers  in  the  city  of  I/exington»  and  to 
order  an  election  to  determine  the  question  of  Issuing  $150,000 
of  bonds  of  the  city  of  Lexington. 

As  we  understand  there  were  two  questions  upon  ^hdch  the 
circuit  court  doubted,  and  upon,  conflideration  decided  them 
against  the  validity  of  the  ordinance. 

1.  That  the  ordinance  creates  in  section  7  an  office  or  ofllces. 
and,  that  the  psrsons  therein  named  are  in  law  officers.  Thie 
we  respectfully  deny.  That  section  is  as  follows,  to-wit: 
•  "George  S.  Shanklln,  L.  G.  Cox,  R.  P.  Stoll,  J.  R.  Barr,  Judge 
(Mat  Walton  and  Gus  Straus  are  hereby  employed  by  the  city 
of  Lexingtoh  to  superintend  and  supervise  the  construction  of 
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the  sanitary  sewer  system  of  said  city,  as  provided  for  in  this 
ordinance.  And  the  gene'nal  council  is  hereby  authorized  to  pay 
to  said  named  persons  a  sum  not  to  exceed  I'iOO  each." 

We  respectfully  contend  (1)  that  no  office  Is  created  by  tEis 
ordinance;  that  the  persons  named  in  seetiotn  7  are  merely  em- 
ployes and  servants,  who  at  any  time,  may  be  discharged  by  the 
city,  or  who  may  at  ao:iy  time  decline  furtl>er  employment. 
(2)  that  under  the  powers  granted  to  the  city  council  it  has 
the  power  to  adopt  and  construct  a  system  of  sewers,  and  to  con- 
tribute and  pay  towards  the  oonstructiom  thereo(f  such  9iuu  as 
may  be  necessary,  or  as  the  council  /may  determine  is  necessary, 
out  of  a  fund  to  be  raided  by  the  iss-uaoce  and  sale  of  bonds. 

(3)  But  before  it  can  issue  or  sell  these  bonds  it  must  obtain 
authority  by  an  election  duly  held,  at  which  election  suchi  au- 
thority \a  legally  granted. 

This  is  a  matter  of  immeasurable  importance  to  the  city  of 
Lexington.  A  system  of  sewers  is  an  absolute  necessity  to  the 
health  and  growth  of  the  city.  Flor  year?  ihe  council  has  been 
unable  to  agree  upon  what  action  it  would  take.  Finally,  it  has 
a^eed  upon  thds  ordinance.  The  vast  majority  of  the  people  of 
Lexin^on  in  our  judgment  desired  ltd  passage.  It  is  of  tlie 
utmodt  importance  that  If  it  has  the  power  this  court  will  say 
so  that  it  may  exercise  it  If  it  has  not  the  power  to  do  tlis 
that  the  court  say  so,  Lndieating  what  is  the  defect,  Wliat  is  t'he 
omissi-on  in  the  powers  granted,  iso  that  the  Legislature  may 
be  aippeaaed  to  to  remedy  the  defect  and  supply  that  omission. 

W.  S.  BRONSTON,  city  solicitor,  for  €ity  of  Lemngton. 

We  contend  that  ordinance  No.  1372  is  illegal  and  void: 

.First,  Because  it  seeks  to  establis-h  new  offices,  and  we  might 
lengthen  this  argument  indefinitely  were  we  not  unwilling  to 
impose  upon  the  patience  of  this  honorable  court  by  showing 
not  only  does  it  seek  to  create  new  office  i^,  but  attempts  to  have 
offlicers  appointed  with  an  indefinite  term,  which  Is  directly  con- 
trary to  the  Constitution. 

Second,  It  seeks  to  delegate  legislative  power  belonging  ex- 
clusively to  the  general  council,  which  can  be  exercised  by  no 
other  body  or  agent. 

Third,  It  seeks  to  impose  a  general  taxation  for  the  construc- 
tion of  sewers^  when  the  law  clearly  provides  that  such  a  public 
work  shall  be  paid  for  by  the  abutting  property  owners. 

Plor  these  various  reasoins.  We  asl^  that  the  Judgment  of  the       .  X 
lower  court  be  affirmed. 
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AUTHORITIES  CITED. 

Lowery  v.  City  of  Lexington,  24  R.,  516;  Ky.  ^ate.,  sees. 
3094,  3105,  3118,  3144;  Cool€y  on  Con.  Lim.,  6th  ed.,  p.  248; 
Dillon  on  Mun.  Corp.,  vol.  1  (3d  ed.),  sec.  96,  vol.  2,  sec.  779; 
Kurray,  Ac,  v.  Tucker,  &c.,  10  Bush,  240;  Byrne  v.  City  of  Cov- 
ington, 15  R.«  33. 

Opinio:?  of  the  coubt  by  JUDGE  NTJNN — AmRMiNO. 

This  action  was  instituted  by  C.  B.  Lowery,  appellant^ 
to  test  the  validity  of  Ordinance  No.  1372,  passed  by  the 
city  council  of  Lexington,  Ky.  The  ordinance  was  to  au- 
thorize and  provide  for  the  construction  of  a  system  of 
sewers  in  the  city  of  Lexington,  and  to  order  an  election 
to  determine  the  question  of  issuing  |150,000  of  bonds  of 
the  city  for  that  purpose.  The  city  demurred  to  the  peti- 
tion of  appellant,  the  court  sustained  the  demurrer,  and 
adjudged  that  the  ordinance  was  invalid  and  void.  To  test 
that  question  is  the  object  of  this  appeal. 

The  first  section  of  the  ordinance  authorizes  sewers  to 
be  constructed  in  accordance  with  plans  drawn  by  Col. 
George  E.  Waring,  with  such  changes,  alterations,  exten- 
sions, and  ajdditions  as  might  be  determiined  upon  in  the 
mode  and  manner  hereinafter  set  out  and  provided.  The 
second  section  provided  the  manner  of  issuing  the  bonds,, 
and  the  terms  thereof.  The  other  sections,  down  to  tke 
seventh,  provided  the  manner  of  holding  the  election  and 
determining  the  result  thereof.  The  seventh  section  is  as 
follo^^-s :  '^George  S.  Shanklin,  L.  G.  Cox,  R.  P.  StoU,  J.  R. 
Barr,  Judge  Matt  Walton  and  Gus  Straus  are  hereby  em- 
ployed by  the  city  of  Lexington  to  superintend  and  super- 
vise the  construction  of  the  sanitary  sewer  system  of  said 
city  as  provided  for  in  this  ordinance.  And  the  general 
council  is  hereby  authorized  to  pay  to  said  named  persons 
as  wages  a  sum  not  to  exceed  |300.00  each.''  Section  8 
authorizes  the  employment  of  a  capable,  competent  sani- 
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tary  engineer,  who  was  authorised,  under  the  superintend- 
ence of  the  persons  jiamed  in  section  7,  to  superintend  all 
work,  examine  all  materials,  contracts,  and  purchases  made 
under  this  ordinance,  and,  under  the  direction  of  the  per- 
sons named,  to  superintend  the  construction  of  the  sewer, 
disposal  field,  tanks,  buildings,  machinery,  or  appliances 
to  be  constructed  under  the  ordinance.  Section  9  author- 
ized the  persons  named  in  section  7  to  advertise  for  bids 
for  the  construction  of  the  system,  and  to  fix  such  restric- 
tions and  limitations  therein  as  they  might  determine,  and 
receive  the  bids,  and  to  open  and  compare  same,  and  to  re- 
])ort  to  the  general  council  the  names  of  the  lowest  and  best 
bidders,  and  to  prepare  all  necessary  contracts,  specifica- 
tions, and  plans.  If,  in  the  judgment  of  the  persons  named 
in  section  7,  the  bids  received  by  them  were  too  high,  or 
for  any  reason  were  not  snch  bids  as  the  city  should  ac- 
cept, they  were  authorized  to  reject  all  bids  and  advertise 
for  new  bids,  without  reporting  to  the  general  council 
their  action.  Section  9  closes  as  follows:  **It  being  dis- 
tinctly understood  and  provided  in  this  ordinance  that  said 
persons  are  not  required  to  report  to  the  general  council 
any  bids  which,  in  the  judgment  of  said  persons,  the  general 
council  ought  not  to  accept,  or  any  contracts  which  the 
said  persons  do  not  believe  the  city  ought  to  enter  into." 
Section  10  provided  that  no  money  should  be  paid  to  any 
contractor  nnder  any  contract  entered  into  by  virtue  of 
this  ordinance  until  the  work  had  been  examined  and  ap- 
proved by  the  engineer  employed  under  this  ordinance, 
and  a  certificate  issued  to  such  contractor  by  the  engineer, 
and  the  same  was  approved  by  the  persons  named  in  sec- 
tion  7,  and  when  the  certificate  was  thus  issued  and  ap- 
proved the  same  should  become  binding  upon  the  city,  and 
should  be  paid  out  of  the  proceeds  of  the  sale  of  the  bonds. 

Vol.  116-11 
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Section  11  of  th^  ordinance  closes  as  follows:  "If  any 
part  of  this  ordinance  is  declared  illegal  by  any  court  of 
competent  jurisdiction,  then  no  bonds  are  to  be  issued  un- 
der this  ordinance,  and  this  ordinance  is  to  be  considered 
as  invalid  and  void/' 

Appellee's  counsel  contends  that  the  ordinance  is  void 
because  it  creates  new  oflSces  and  officers,  and  nam^s  the 
persons  to  fill  them,  which  he  claims  is  in  violation  of  the 
Constitution  and  the  city  charter.  Appellant's  counsel, 
on  the  other  hand,  contend  that  the  ordinance  does  not 
create  any  office  or  officer,  and  that  the  persons  named  in 
the  ordinance  were  not  appointed  as  officers,  but  only  as 
agents  of  the  city  to  superintend  the  construction  of  the 
sewerage  system  provided  for  therein.  We  are  of  the 
opinion  that  the  ordinance  is  void  in  either  event.  If  they 
are  to  be  regarded  as  officers,  then  it  is  void  because  the 
city  had  no  power,  under  the  Constitution  and  charter,  to 
create  any  office  or  officers  other  than  those  provided  for 
therein.  See  the  case  of  Lowery  v.  City  of  Lexington,  113 
Ky.,  763,  21  R.,  516,  68  S.  W.,  1109.  If  it  was  intended  by 
the  ordinance  to  make  them  simply  agents,  then  it  is  void  be- 
cause they  supplant  the  city  council  in  the  matters  provided 
for  in  the  ordinance.  The  General  Assembly,  by  section  3058 
of  the  Kentucky  Statutes  of  1899,  delegated  to  the  city  coun- 
cil of  the  city  of  Lexington  the  power  and  authority,  by  ordi- 
nance, to  establish,  erect,  and  maintain  sewers;  and  it  had 
no  power  by  ordinance  to  delegate  this  power  to  others, 
and  relieve  itself  of  responsibility.  We  do  not  mean  to  be 
understood  to  say  that  the  city  council  should  perform  the 
manual  labor,  or  be  present  in  a  body  or  individually  to 
superintend  the  construction  of  the  sewer;  but  it  should 
retain  the  power  and  control,  and  remain  supreme  in  the 
matter  of  the  approval  of  the  plans  and  specifications,  ma- 
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terial  to  be  used,  prices  to  be  paid  for  same,  the  accept- 
ance or  rejection  of  bids  for  the  w^ork,  and  the  approval  or 
rejection  of  the  work  when  completed,  the  issual  of  the 
bonds,  the  payment  of  the  money  on  contracts,  and  other 
like  duties  and  powers.  The  council  had  no  right  or  power 
to  delegate  such  duties  and  powers  to  others,  and  relieve  it- 
self from  the  labor  and  responsibility  thereof.  Dillon, 
in  his  wort  on  Municipal  Corporations,  vol.  1  (3d  Ed.),  sec- 
tion 96,  uses  this  language:  "The  principle  is  a  plain  one 
that  the  public  powers  or  trusts  devolved  by  law  or  charter 
upon  the  council  or  governing  body,  to  be  exercised  by  it 
when  and  in  such  manner  as  it  shall  judge  best,  can  not  be 
delegated  to  others."  In  the  same  work  (volume  2,  section 
779),  this  language  is  found:  ^*We  have  already  had  oc- 
casion to  refer  to  the  principle  that  public  powers  con- 
ferred upon  a  municipality,  to  be  exercised  by  its  council 
when  and  in  such  manner  as  it  shall  judge  best,  are  in- 
capable of  delegation.  The  principle  extends  to  the  author- 
ity conferred  upon  a  municipal  corporation  to  levy  and  col- 
lect taxes,  or  to  determine  upon  the  necessity  and  char- 
acter of  local  improvements.-'  To  the  same  effect  is  the 
case  of  Hydes  v.  Joyes,  4  Bush,  464,  96  Am.  Dec,  311. 

We  are  clearly  of  opinion   that  the  ordinance  is  void. 
Wherefore  the  judgment  of  the  lower  court  is  affirmed. 


Digitized  by  VjOOQIC 


164 


KENTUCKY  REPORTS. 


[Vol.  116 


Henderson  County  v.  Henderson  Bridge  Co. 


116    16 
121    114 


Case  14 — ^Action  bt  Hendeesox  County  against  Henderson  Bridge 
Company  to  Recoveb  Taxes  fob  1893-4-5-6. — June  19. 

Henderson  County  v.  Henderson  Bridge  Co. 


appeal  from  1iendeb30n  cibcuir  court. 
From  a  Judgment  Dismissing  the  Action  Plaintiff  Appeals. 

STRSED. 


Re- 


Judgment — Enjoining  Collection  of  Tax  by  Sheriff — Conclusive 
Against  County — Subsequent  Action  by  County. 

Held:  1.  Kentucky  Statutes  (1899),  section  4129,  makes  tlie  sheriff 
collector  of  all  taxes,  unle.='3  otherwise  provided.  Sections  4148, 
4151,  4184,  point  out  the  mode  icf  callection  by  levy  on  land,  &c. 
Section  4131  provides  that  when  the  office  of  sheriff  is  vacant 
the  county  court  may  appoint  a  collector  of  taxes.  ConiSiUtution, 
section  144,  provides  that  each  county  shall  have  a  fiscal  oourt,  . 
and  Kentucky  Statutes  (1899),  section  1834,  provides  that  the 
corporate  powers  of  the  county  shall  bel  exerci'sed  by  the  fiscal 
courts.  Section  1840  gives  the  court  control  of  ithe  fiscal  affairs 
of  the  county,  and  provide?  that  it  shall  have  jurisdiction  of  aH 
matters  relating  to  the  levying  of  taxes,  &c.  Held,  that  as,  under 
.the  statutes,  the  sheiriff  of  a  county,  so  far  as  his  powens  affect 
taxation,  is  merely  a  tax  collector,  a  default  Judgment  against 
him  in  suit  by  a  taximyer  to  enjoin  the  collection  of  taxes,  in 
which  the  county  is  nob  a  party,  is  not  binding  on  the  county  in 
a  subsequent  action  by  it  to  collect  the  taxes. 

MONTGOMERY  MERRITT,  roR  appellants.    N.  POWELL  TAYLOR, 
county  attorney. 

1.  The  right  to  tax  the  Henderson  Bridge  Company  upon  all 
Its  propert}',  tangible  and  Intangible,  and  the  manner  of  assessing 
same,  the  right  to  collect  the  taxes  by  suit,  and  ithe  sufficiency 
of  the  pleadings  therefor,  most  if  not  all  the  Issues  raised  by  th?. 
pleadings  in  this  case,  have  been  settled  by  adjudioatioos  sines 
this  litigation  began,  in  favor  of  appellant  in  Henderson  Bridgo 
Co.  v.  Negly,  €3  S.  W.  Rep.,  989;  Louisville  Bridge  Co.  v.  City 
of  Louisville,  65  S.  W.  Rep.,  815;  Campbell  County  v.  N.  &  C. 
B.  Co.,  66  S.  W.  Rep.,  526,  except  the  plea  of  res  adjudicata,  and 
we  nxyw  nupplement  our  brief  on  that  point.  It  is  expressly  held 
in  one  or  two  cases  a  fine  could  he  maintained. 
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2*  The  oommon  praotice  In  Kentucky  is  to  make  the  city  or 
oounty  «  party  to  a  suit  to  enjoin  the  coIIectiOD  of  taxes  "due 
them  respectively. 

Couneel  for  bridge  company  under  paragratph  V  of  their  printed 
brief  say:  "It  hab  been  the  common  practice  in  this  State  to  sue 
publico  olflcers  engaged  in  the  collection  of  taxes,  claimed  to  be 
illegal  for  the'  purpose  of  enjoining  them  from  making  such  col- 
lection. And  such  Judgments!  have  always  been  considered  as 
binding  on  the  political  body  reipresentfid  by  the  officer."  And 
they  cite  four  ouses  to 'establish  that  common  practice.  Two  of 
tbem  practiced  by  Messrs.  Helm  ft  Bruce  and  one  by  Russell  & 
Helm.  It  would  be  hardly  fair  to  the  lemafaider  of  the  profes- 
sion to  hold  them  bouoid  by  the  practice  of  attoimeys  in  those 
cases^  especially  as  the  quest  ion  of  r.£s  ed  judicata  or  delect  of 
parties  was  not  made  in  said  cases,  and  for  the  further  reason 
that  lihe  State  virtually  made  itself  a  party  by  empdoylng 
Messrs.  Helm  ft  Bruce  to  represent  it  and  paid  them,  as  ithe 
Auditor's  report  shows,  for  their  services. 

But  let'rs  examine  that  position  taken  by  counsel,  furthei;,  to 
see  what  fouudation  there  is  for  it  The  commo(D\  prscUce  in 
the  State  has  been  just  the  reverse,  as  shown  by  the  following 
cases  in  which  both  the  tax  collector  and 'the  municipality  or 
county  were  made  parties.  Paducah  fit  Railway  Co.  v.  Mc- 
Cracken  Co.,  ftc,  49  S.  W.  Rep.,  178;  Royer  Wheel  Co.  v,  Taylor 
Co..  &c.,  47  S.  W.  Rep.,  876;  Elastern  Ky.  R.  R.  Co.  v.  Cart^ 
County,  Ac.,  11  R.,  677;  Ryan  v.  Central  City,  ftc,  54  S.  W.  Rep., 
2;  L.  ft  N.  R  R.  Co.  v.  Warren  County,  5  Bush,  243;  Paducah 
Gas  Light  Co.  v.  McCrackem  County,  Ac.,  105  Ky.,  472;  City  of 
Henderson  v.  Lambert,  14  Bush,  24;  City  of  Lexington  v.  Mc- 
Quillan Heirs,  9  Dana,'  511;  Jackson  v.  Bnown,  ftc,  66  S.  W. 
Rep.,  396;  Town  of  ICentraJ  Covington  y.  Park,  56  S.  W.  Rep., 
650. 

3.  The  county  or  fiscal  court  was  a  necessary  party  dafendajnt 
to  the  injunction  suits. 

The  ancient  rule  of  practice  as  laid  down  by  Daniel's  Chan- 
cery* Pleading  and  Practice,  and  which  is  referred  'to  in  157 
U.  S.  R.,  691  L.  Co.  Ed.,  was  to  require  all  parties  in  interest, 
to  be  made  parties  tK>  the  i<»ult,  and  if  the  defect  of  parties  ap- 
peared upon  the  face  of  the  petition,  it  was  ground  for  demurrer. 
The  Kentucky  Code  of  Practice  requiring  all  suilts  to  be  brought 
In  the  name  of  the  real  party  in  interest  and  other  parties  in 
interest  to  be  made  defendants,  is  but  a  reiteration  of,  and 
recognition  of  this  ancient  rule  of  practice.  (Newman's  Plead- 
ing and  Practise^  p.   21^.) 

The  object  was  to  have  an  end  to  litigation  between  all  par- 
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ties  interested  in  the  subject  matter  of  litigation,  as  only  patrties 
and  privies  are  bound  by  the  judgment. 

This  court  has  more  than  once  said  ooily  those  are  paiUes 
w^ho  arp  named  as  such.  Allen  Heirs  v.  Hairs  Heirs,  1  Mar.» 
393;  M.  ft  St.  P.  Co.  v.  Grey,  9  Bush,  137. 

Neither  the  oounty  nor  its  fiscal  court  was  a  paorty  to  any  of 
these  suits  brought  by  the  bridge  company  against  the  sheriff 
alone,  to  enjoin  the  oodlection  by  him  of  the  taxes  due  upon  its 
tangible  and  IntaDgible  property. 

The  contention  of  the  bridge  company  te  that  the  sheriff  was 
•the  legal  representative  oif  the  county,  and  thereikvre  the  various 
judgments  by  default  in  question,  bound  the  county.  The  county 
upon  the  other  hand  says  that  the  ftscal  oourt  alone  was  its 
legal  representative. 

By  the  act  of  1S92  the  fiscal  court  wus  created  (Ky.  Stat.,  p. 
687).  Section  1834  says:  "Unless  otherwise  provided  by  law^ 
the  corporate  powers  of  the  several  counties  of  this  State  shall 
be  exercised  by  the  fiscal  courts  thereof  respectively."  iSectioo. 
1839  authorizes  the  fiscal  court  to  lei^y  taxes,  and  section  1840 
"tx)  regulate  and  control  the  fiscal  affairs  and  ^property  of  th& 
county." 

The  sheriff  is*  simply  a  ministe^rial  officer  ex-offlcio,  the  collec- 
itor  of  taxes,  and  is  not  authorized  to  represent  the  county  in 
any  litigation.  It  was  not  the  sherifif's  duty  to  lUtigate  the  ques- 
tion as  to  whether  the  fiscal  court  -had  made  a  levy,  nor  as  to 
whether  the  bridge  ocnnpany  was  subject  :to.  taxation  upon  its 
•tangible  or  intangible  property,  nor  as  to  the  manner  of  assess- 
ing same.  There  was  no  reason  for  not  making  the  county  jov 
the  flisoal  court  a  party— the  real  party  in  interest. 

We  do  not  contend  that  when  a  tomoporary  injunction  only  le 
sought  thaX  the  sheriff  or  tax  collector  would  not  be  the  only 
party  defendant  necessary  in  many  cases.  But  when  the  merits 
of  the  controversy,  the  subject-matter  of  the  suit  is  to  be  liti- 
gated so  that  the  final  judgment  of  the  court  couM  be  pleaded 
as  res  adjudlcata,  then  the  beneficiary  of  the  tax,  wheni  collected — 
the  cityorcounty— mnstbemadea  party,  unless  they  virtually 
make  themselves  a  party  by  takingcharge  of  the  defense  as  wa°  >lone 
in  the  case  of  Clark  v.  Louisville  Waterworks,  Barbour  v.  Board 
of  Trade  and  L.  C.  &  L.  R.  R.  Co.  v.  .Schmidt  heretofore  men- 
tioned, where  the  State  in  the  first  two  oases  employed  some  of 
the  present  able  counsel  representing  the  Henderson  Briclge 
Company  and  paid  them  for  their  services. 

Suppose  that  the  county  had  been  made  a  party  In  Ibhe  case 
at  bar,  upon  whom  would  the  summons  have  been  served — the 
sheriff?     No.     Upon  the  county  judge.     Who  wouJld  hiave  taken 
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charge  al  the  defensor  for  the  county— the  sheriff?  No;  tlie 
county  judge  and  county  attorney.  T<he  sheriff  would  have  bad  no 
Tcice  in  the  defence  of  the  county.  The  only  interest  he  would 
have  had  in  ithe  litigation  was  hts  commission  on  the  amount  of 
tax  enjoined. 

How,  then,  can  a  Judgment  against  the  sheriff  alone  bind  the 
county  or  be  pleaded  as  res  adjudicata  againet  the  county  wfien 
it  was  not  his  legal  duty  to  defend  the  suit?  If  the  cowvty  was 
a  necessary  party,  then  the  Judgment  agaiost  (thei  sheriff  alone 
did  not  bind  the  county  and  can  not  be  pleaded  as  res  adjudioaita 
in  this  case. 

AUTHORITIES  CITED. 

3.  The  county  or  fiscal  court  was  a  necessaiy. party  defendant 
to  the  injunction  suits.  Ky.  State,  sees.  1834,  1839  and  1840; 
10  E.  P.  &  P.,  013-4;  Vasfl  v.  Union  School  District  No.  11,  IS 
Kan.,  467;  Hays  v.  Hill,  17  Kan.,  360;  Gilmore  v.  Fox,  10  Kan., 
509;  HelnroLh  v.  Kachersperger,  173  111.,  212;  Lefferte  v.  Board 
of  Supervision,  21  Wis.,  G8S;  40  Conn.,  312;  Bradley  v.  Gilbert. 
155  ill.,  154.  39  N.  E.  Rep.,  593;  Knofl  v.  C.  R.  E.  Board,  50.  50 
N.  E.  Rep.,  659;  Ashton  v.  City  of  Rochester,  28  A.  S.  R.,  623; 
People  V.  Clark,  70  N.  Y.,  578;  Knoff  v.  Ist  Nat.  Bank  of  Chi- 
cago, 173  111.,  331,  also*  212;  Sauls  v.  Freeman,  24  Fla.,  209,  12 
A.  S.  R.,  197;  Peck  v.  State,  137  N.  Y.,  372,  33  A.  S.  R.,  739; 
Harmon  v.  Auditor.*  123  IlL,  5  A.  S.  R.,  502;  Gallaher  v.  City 
of  Moundsvllle.  34  W,  Va.,  26  A.  S.  R.,  94G;  State  v.  Chester 
K.  R.  Co.,  13  S.  C,  280;  Foust  v.  City  of  Huntington,  113  Ind., 
139,  15  N.  E.  R.,  337;  Harns'  Parties  to  Action,  sees.  IS  and 
28;  Van  Fleet  Former  Adjudication^  sees.  568-9;  Beech  on 
Injunotlons,  isec.   399;    Black  on   Judgments,  sec.   584;    Daniel 

'      Chancery  Pleading  and  Practice,  4  Am.  Ed.,  190;    L.  Co.  Bd., 
157  U.  S.,  691;  Roberto  v.  Davidson,  83  Ky.,  282. 

4.  The  State  made  herself  a  party  by  assuming  defense  and 
employing  and  paying  counsel  in  Barbour,  iSberiff,  v.  Board  of 
Trade,  S2  Ky.,  645;  Louisville  Water  Co.  v.  Haimilton,  Sheril!, 
81  Ky.,  517;  Clark.  SherllT,  v.  Louisville  Water  Co.,  90  Ky.,  515. 

HELM,  BRUCE  &  HELM.  AnoBi^EYS  for  appixlee.     (YEIA.MAK  ft 
YEAMAN,  OF  COUNSEL.) 

On  the  late  oral  argument  of  this  case  the  positions  taken  and 
authorhieis  cited  bv  counsel  for  appellant  werei  so  Ixytally  dif- 
ferent in  many  respects  from  those  presented  by  his  brief  on  fne 
original  submission  of  this  oase  that  it  praotically  requires 
a  re-writing  of  our  brief. 

At   different   tiroes   the   H«»n'Urson   Bridge   Company  brought 
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several  suits  against  the  •sheriff  of  Henderson  county  to  enjoin 
him  from  collecting  certain  alleged  county  taxes  which  'he  was 
about  'to  proceed  to  colkct.  Some  of  tdiese  actions  were  merely 
to  enjoin  the  collection  lof  a  taart  of  the  tax  claimed  agaimst 
.the  tangible  property  of  the  bridge  company,  the  other  pajix 
having  bee^Q  paid;  while  others  of  the  actions  were  to  enjoin, 
the  collection  of  any  part  of  the  tax  claimed  by  the  county 
against,  tbe  franchise  of  the  bridge  company.  Final  judgments 
were  entered  in  all  of  these  actions  granting  the  injunction 
sought. 

On  June  30,  1898,  a  suit  in  equity  was  filed  in  the  Henderson 
Circuit  Court  of  the  following  style:  "The  Comtoonwealtli  of 
Kenitucky,  which  sues  for  the  use  and  benefiit  of  the  county  of 
Henderson,  and  her  treasurer,  S.  C.  Soa^per,  and  who  ?ue  in  <ihe 
name  of  the  Commonwealth  of  Kentucky,  plaintiffs^  v.  T^e 
Henderson  Bridge  Coimpaaiy,  defendant."  In  this  suit  "Che 
plaintiffs  aibove  named  in  the  captionj''  alleged  that  the  Hen- 
derson Bridge  Company  had  for  iseveral  yearsj,  naming  them, 
been  assessed  on  its  franchise  by  the  State  Board  of  Valuation 
and  AsBesfipxient  at  various  sums,  naming  them;  that  payment 
had  been  demanded  of  the  county  taxes  based,  on  tiheee  assess- 
mcmtSt  which  payments  had  been  refused;  and  the  plaintilPs 
further  alleged  thait  for  several  years  the  county  asses-or  had 
assessed  tihe  tanpihle  property  at  1 1,000,000,  but  that  the  coim- 
pany  had  paid  the  county  taxda  based  on  an  assessment  of  its 
tangible  property  at  only  $049,735.54,  and  had  refuaed  to  pay 
any  more.  Therefore,  the  plainttifPs  prayed  judgment  for  the 
several  amounts  of  franchise  taxes  specified  in  the  petition^ 
and  for  that  portion  of  the  alleged  taxes  on  tangijjle  property 
which  they  claimed  the  defendant  had  not  paid.  Interest  and 
penalties  were  also  prayed  for. 

To  this  petition  the  Henderson  Bridge  Cami>any  first  de- 
murred, insisting  ihat  there  was  no  statutory  authority  to  sue 
for  the  taxes  in  question.  This  deimurrer  having  been  over- 
ruled, the  bridge  company  then  answered,  pleading  among  other 
defenses  res  adjudicata,  based  on  the  judgm^ts  heretofore  men- 
tioned; and  referring  to  the  records  in  those  several  actions  as 
parts  of  the  answer. 

The   circuit   court  icmtered   a  final   judgment   sustaining  the' 
plea  of  res  adjudicata  and  dismissing  the  petition. 

On  the  original  submission  In  thia  court  counsel  for  appel- 
lant insisted  that  the  appeal  was  not  only  from  the  judgment 
dismissing  the  petition  in  which  the  county  had  sued  fk>r  the 
taxes,  but  that  an  appeal  had  also  been  taken  by  the  county 
from  the  various  judgments  in  the  original  aotions  in  wlhdch  the 
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perpetual  injunctions  had  been  grttoied  agaiiuft.  the  sheriff.  And 
the  brief  on  the  original  submission  argued  those  cases  on  their 
merits. 

But  at  the  oral  argument  lately  had,  counsel  for  the  appel- 
lant abandoned  the  claim  of  an  appeail  from  the  original  judg- 
ments of  injunction,  and  linsiated  onJy  on  the  appeal  from  the 
Judgment  dismissing  the  aounty's  petition  in  the  action  in  which 
it  sued  for  taxes. 

There  are  involved  in  the  case,  uxkder  the  position  <taken  by 
counsel  for  appellant  at  the  late  argument,  but  two  questioos^, 
to-wit: 

1.  Is  there  any  authority  for  the  maJnteoanoei  of  this  suit  by 
the  county  of  Henderson,  for  county  taxes  claimed  to  be  due  from 
the  Henderson  Bridge  Company? 

2.  Is  the  plea  of  res  adjudiccUa  good? 

We  will  discuss  theae  two  questions  in  their  order. 

1.  No  Right  to  Sue.  There  Is  iprobably  no  State  in  t^e  Union 
in  which  the  rule  has  been  more  rigidly  enforced  than  in  Ken- 
tucky, to  the  effect  that  a  suit  can  not  be  maintained  .to  re^ 
cover  a  Judgment  for  taxes  except  under  express  legislative  au- 
thority. We  ask  the  court's  indulgence  while  wet  briefly  state 
the  exact  isitatus  of  the  decisions,  of  this  court  on  this  question. 

In  Baldwin  v.  Hewitt,  88  Ky.,  673,  this  -doctrine  was  an- 
nounced and  rigidly  enforced.  In  that  case  the  ?tate  was  claim- 
ing a  large  amount  of  taxes.  This  court  in  effect  held  that  these 
taxes  were  due.  But  notwithstanding  this  ruling  it  furtfier 
held  that  there  was  no  authority  ito  sue  for  them^  and-  itherefore 
the  petition  had  to  be  dismissed.    On  this  >9ubject  the  court  said: 

"There  Is  no  statute  in  thisi  S-taite,  save  as  to  railroad  comr 
panies,  authorizing  a  suit  against  the  taxpayer  for  his  taxes. 

"The  exercise  of  the  power  of  taxation  Isi  le^slatlve,  and 
not  Judicial  in  character.  Neither  the  levy  nor  collection  of 
taxes  is  an  inherent  power  otf  the  Judiciary.  It  Ttas  ordinarily 
no  more  power  to  collect  them  than  U  has  to  levy  th&m.  Theae 
are  not  judicial  acts.  .  .  .  Taxes  can,  therefore,  be  collected 
only  through  legislative  authority.  If  it  does  not  exist,  the 
remedy  is  an  appeal  to  the  law-making  powisr  tjr  addltfonal 
legislation.    .    .    . 

"It  is  true  that  although  the  collection  of  taxes  is  a  minis- 
terial act,  yet  the  Legislature  may  empower,  and  even  require, 
the  Judiotary  to  do  in  a  Judioial  way  what  ordinarily  belongs 
to  the  executive  branch  of  the  government.  The  remedy  by  suit 
may  be  given  by  statute.    This,  however,  has  not  been  done.    .    . 

"The  Legislature  has  expressly  provided  that  a  railroad  cor- 
poration may  be  sued  for  Its  taxes.     (General  Statutes,  sec.  5, 
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art  3,  chaj).  92.)  This  grant  of  power  wae  giiren  to  avodd  the 
evils  which  would  result  to  the  public  from  a  distradnt  of  the 
property;  and  the  enactment  implies  the  existen^ce  of  a  legia- 
lative  opinion  that  in  its  absence  no  such  suit  could  be  main- 
tained." 

'The  case  just  mentioned  involved  the  attempt  to  collect 
taxes  on  the  property  of  an  individual.  At  ths-  time  it  was  de- 
cided there  was  pending  in  this  court  under  submission  the 
case  of  the  Louisville  Water  Oompany  v.  The  Commonwealth^ 
on  appeal  from  a  judigment  of  the  Louisville  Law  and)  Equity 
Court,  In  a  case  -wherein  thei  aherifif  of  Jefferson  county  and 
the  Commonwealth  of  Kentucky  had  sued  the  Louisville  Water 
Company,  a  quafii  public  corpora tioai»  seeking  to  enforce  the 
collection  of  a  large  aanount  of  taxes.  We  had  (the  honor  to 
represent  the  Commonwealth  in  that  cane.  And  when  the  case 
of  Baldwin  v.  Hewitt  was  decided  we  fearedi  the  ^prtnclple  of 
that  decision  might  be  applied  in  our  case,  though  we  ithought 
the  two  cases  were  distinguishable;  and  we  thereupon  prepared 
and  printed  an  elaborate  brief  upon  the  question  of  the  power 
to  collect  taxes  by  suit,  arid  filed  the  same  in  thiis  court  as 
a  supplemental  briff.  The  question  was)  not  raised  on  tbe 
other  side  in  our  case,  and  was  not  briefed  by  the  counsel  for 
the  water  company.  This  court,  however,  ad/hered  to  its  de- 
cision in  the  Baldwin  case  an/d  applied  the  prinoipl©  thereof  to* 
the  water  company,  ani  therefore  reversed  the  judgment  of 
the  lower  court  and  directed  the  petition  to  bs'  dismls-sed. 
(Louisville  Water  Company  v.  Commonwealth,  89  Ky.,  244.) 

An  examination  of  the  points  and  anit/horitie.ri  of  counsel,  be- 
ginning with  paragraph  five  of  the  points  for  appellee,  in  the 
official  report  of  this  case,  and  also  of  the  opindon  of  the  court 
will  show  how  thoroughly  the  matter  wa^  presented  by  brief  and 
considered  by  the  court.  The  opinion  was  devoted  solely  to 
this  one  question  of  the  power  to  isue. 

We  called  the  court's  attention  to  the  fact  that  we  did  not 
seek,  and  had  not  obtained,  a  per-onal  jud^ent,  for  the  taxes 
against  the  water  company,  but  that  we  had  sought  and  obtained 
only  a  judgment  in  rem,  appointing  a  receiver  for  the  property 
of  the  water  company  with  directions  to  pay  the  taxes  ou-t  of 
the  iik:ome  of  the  company.  And  we  called  attention  further  to 
the  fact,  that  the  LouisviUe  Water  Company  was  a  quasi  public 
corporation;  that  this  court  had  held  in  the  case  of  Louisville 
Water  Company  v.  Hamilton,  81  Ky.,  522,  that  It  wtts  such  a 
corporation  that  it  funnished  water  to  the  inhabitants  of  a  great 
city,  and  that  its  property,  therefore,  could  not  be  seized  and 
sold  by  the  sheriff  for  taxes.    This  being  true,  we  called  atten- 
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tfon  to  the  fact  that  unless  such  a  suit  as  "we  had  brought 
could  be  maintained,  Hhere  was  absolutely  no  means  o^  collect- 
ing the  taxes  which  ithe  water  company  owed.  We  further  called 
attention  to  the  fact  that  the  statute  gave  an  express  lien  for 
the  taxes,  and  that  as  this  lien  could  not  be  enforced  by  sale  It 
was  an  appropriate  case  for  a  court  of  equity  to  give  a  remedy 
of  the  character  sought,  1x>-wit:  By  the  appointment  of  a  re- 
ceiver. In  our  printed  brief  we  stated  the  question  to  tlhe 
court  in  the  following  language: 

"This  then  is  the  case  now  presented:  The  LiegSslature  has 
Imposed  a  moneyed  obligation  or  liability  upon  the  corporation. 
We  care  not  whether  this  be  oalled  a  debt  or  a  duty,  it  la  an 
obligation  or  liability  to  pay  money.  This  court  has  pointedly 
called  attention  to  this  fact  (Greer  v.  Covington,  83  Ky;,  414), 
and  the  statute  frequently  uses  such  expression  as  persons 
being  'liable'  for  the  tax,  or  'bound  for'  the  tax,  and  of  the 
tax  as  a  'liability.*  (General  Statutes,  1SS3  edition,  chap.  92,  art. 
1,  sec.  7;  art.  9,  :-ecs.  3  and  7,  &c.)  Then,  having  created  this 
obligation  or  liability  to  pay  money,  the  sl^atute  in  express  terms 
gives  &  Hen  on  the  property  of  the  person  liiable,  to  secure  the 
payment  of  the  money  thus  due.  But  here  it  stops  (as  to  th-e 
character  of  pix)f)erty  now  being  consildered).  It  provides  no 
mode  of  procedure  at  all  ISor  the  enforcettnent  of  thiis  lien  expressj- 
ly  given  to  secure  an  obligation  expressly  created.  The  queia- 
tion  then  is,  can  a  court  of  »iuity  enforce  such  a  lien  by  pro- 
ceedings adapted  to  the  nature  of  the  property?"  (See  our 
printed  brief  in  that  case,  page  3.) 

Following  this  statement  of  the  question  we*  made  an  elaborate 
discussion  of  the  authorities  bearing  upon  it,  showing,  as  we 
thought,  that  a  court  of  equity  did  ha-ve  power  in  isiioh  a  case 
to  afford  a  remedy.  But  in  response  to  thisi  argumeot  land 
these  authorities  this  court  said: 

"We  are  aware  that  it  has  been  held  by  aoime  courts  and  said 
by  some  text-writers,  that  if  no  spfeciftc  remedy  be  given  by 
statute,  or  only  an  Imperfect  or  an  inadequate  one,  then  it  is 
but  reasonable  to  infer  that  a  remedy  by  suit  was  Intended  by 
the  Legislature.  This  court  has,  hoivever,  never  assented  to 
Shch  a  rule.  PnhUc  policy,  in  our  opinion,  forbids  it."  (f*age 
251.) 

Again,  we  called  the  oourt's  attention  to  the  fact  that  in  such 
cases  a?  Railroad  Company  v.  Trustees  of  E71'IzabetJhtx>wn,  12 
Bush,  233,  and  Loulsr\ille  Water  Company  v.  Hamilton,  81  Ky., 
517,  this  court  iLse'f  had  expressly  said  that  the  taxes  of  sucli 
quasi  public  corporations  as  a  railroad  company*  or  a  water 
company  oould  only   be   collected   under  the  supervision   of   a 
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court  of  equity;  and  that  we  had  proceeded  on  thia  principle  ia 
hrlngisig  this  suit  and  in  drawiufg  the  'jud^nent  which  'waa  en- 
tered.   But  In  response  to  this  argument  <this  court  said: 

"The  cases  of  Johnson  v.  City  of  Lotkiaville,  11  Bush,  527; 
Railroad  Co.  v.  Trustees  of  Elizabethtxiiwn,  12  Bush,  233,  and 
Louisfville  Water  Co.  v.  Hamilton,  81  Ky.,  517,  are  not  in  con- 
flict with  the  views  above  expressed.  Expressions  of  a  general 
character  may  &e  found  in  the  argument  irA  the.  opinions  in  those 
cases  tchich  seem  to  support  a  different  vieux,  but  the  question  a^ 
now  presented  kxu  not  then  hefore  the  court,  nor  toas  it  decided. 

"In  the  last  named  case  the  water  company  sued  out  an  in- 
junction to  prevent  the  sale  of  BonmA  property  for  its  taxes.  It 
was  not  sued  for  them.  It  voluntarily  came  into  a  court  of 
equity,  asking  relief,  and  under  such  clrcuimistaiices  thei  court 
said:  'The  chancellor  having  been  appealed  to  by  the  appeQlant 
(the  water  company)  for  fome  sort  of  relief  should  hove  taken 
c6gnlzance  of  the  case  and  required  the  appellant^  by  rule,  to 
pay  the  mcHiey  into  oourt,  and  if  not»  /to  place  the  management 
of  the  corporation  in  the  hands  of  a  receiver,  in  order  that  the* 
burden  might  be  discharged.'  It  is  apparent!  that  case  is  not 
this  one. 

"If,  where  a  tax  has  been  imposekl  and  no  remedy  or  any 
adequate  one  furnished  for  its  collection  by  the  statute,  it  were. 
In  our  opdnion,  a  correct  rule  to  imply!  the  right'  to  sue  for  It 
on  account  of  the  silence  of  the  Legislature,  yet  we  would  not 
apply  it  in  view  nf  the  fact  that  our  Legislature  ba?  expressly 
provided  that  a  railroad  corporation  may  be  sued  for  its  taxes. 
(General  Statutes^  ohap.  92,  art.  3,  sec.  5.) 

"This  was  e-quivalent  to  a  declaration  by  it  that  in  the  ab- 
sence of  such  a  statute  no  suit  iconld  be  maintained.    .    .    . 

"Judgment  reversed,  with  directions  to  diamisB  the  petition.'* 

2.  Res  Ad  judicata.    The.  defense  on  which  the  court  below  dl»-  • 
missed  the  petition  was  that  of  res  adjudicnta. 

There  is  no  question  presented  here  as  to  whether  or  not  a 
judgment  against  the  validity  of  a  tax  in  one  year  can  be  pleaded 
as  res  adjudicata  in  a  suit  involving  the  tax^s  of  a  different 
year.  The  question  in  the  case  at  bar  is  simply  as  to  whether 
or  not  a  Judgment  against  the  validity  of  a  tax  in  a  particuliir 
year  is  a  bar  to  a  suit  to  recover  those  same  taxes  for  that  same 
year. 

The  Judgments  in  the  Injunction"  cases^  enjoining  the  collec- 
tion of  the  taxes  claimed  to  be  due  to  the  county  of  Hender-on 
from  the  Henderson  Bridge  Company,  are  distinctly  pleaded  In 
the  answer  of  the  bridge  company  to  thirf  suit  by  the  county  of, 
Henderson.    The  reply  filed  by  the  coimty  to  the  anawer  of  the 
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bridge  company  does  not  controvert  a  sdngle  allegaition  con- 
tained in  the  pleas  of  res  adjudicates  Nellheir  does  counsel  fioi^ 
the  county  (now  appellant)  QueeUoa  that  the  aU«gatlKMid  in 
the  pleas  of  res  adjudicata  are  im  due  aiul  pTX)pe)r  form.  The 
aole  point  nuide  by  the  county  is  that  in  .those  Knjunctiooi  Buits 
in.  which  the  Judgments  against  the  taxes  were  etiterecl,  eoud 
which  are  now  pleaded  aa  res  adjudicata,  the  county  was  not 
eo  nomine  a  party  defendanit,  but  that  thei  sole'  defeBudajit  was 
the  sheriff  of  the  county,  who<  under  the  law,  was  the  tax  col- 
lector of  the  county,  ami  was  ^ndeavonliig  sm  «uchi  'to  force 
payment  of  the  taxes  by  the  power  of  the  law  at  the  time  hs  was 
enjoined. 

It  is  true  the  Judgments  In  those  injunction  cases  were  default 
judgments;  but  counsel  for  the  county  does  not  dispuis  the 
proposition  that  a  judgmcjit  by  default  is  Just  as  efCectuaJ  a 
bar  to  a  subsequent  suit  as  if  it  had  been  rendered  after*  the 
most  vigorous  contest  And  if  thi<3  propoedtion  was  disputed, 
it  is  indisputahly  established  by  the  authoritie.  (Last  Chance 
Mining  Co.  v.  Tyler  Mining  Co.,  157  U.  9.,  683,  691;  Har8hm«n 
V.  Knox  Oouniy,  122  U.  S.,  318.) 

One  of  the  Judgmexkts  in  the  Injtmction  suits  may  be  taken 
as  a  sample  of  aU  the  rest  as  follows,  to-wit: 

"[n  this  cause  (No.  1118)  it  is  adjudged  that  the  injunction 
granted  by  the  clerk,  Decen^ber  1,  1894,  be,  and  the  same  is, 
made  perpetual,  and  It  is  adjudged  that  the  plaintiff  does  not 
owe,  and  the  defendant  is  perpetually  enjoioied  fnom  collecting 
the  sum  of  $1,488.S2  as  a  <State  tax,  or  $515.39  as  a  county  tax 
for  the  year  1894.  or  any  part  of  either."     (Rec.  63.) 

Of  course  the  petition  in  that  case  .£lho«^'s  that  the  defendant 
referreld  to  in  tli©  judgment  is  the  sheriff  of  Henderson  county, 
and  that  ihe  was  endea^oriog  to  collect  a  tax  claimed  to  be  due 
to  the  State  of  Kt>ntucky,  and  a  tax  clatmed  to  be  due  to  the 
county  of  Henderson,  for  the  year  1894,  from  the  Henderson 
Bridge  Company.  And  the  petition  in  the  easel  at  bar  shows 
that  the  county  is  now  seeking  by  this  suit  toi  collect  this  iden- 
tical (tax  for  this  identical  year  from  this  same  Hendeoisoni 
Bridge  Company. 

If  It  be  true  that  the  county  of  Henderson  is  not  bound  by 
the  Judgments  in  question  and  can  maintain  this  suit  to  collect 
these  taxes,  then  we  suppose  that  it  is  equally  true  that  ir.e 
present  sherirt  of  Henderson  county,  the  successor  to  the  sheriff 
who  was  enjoined,  is  not  bound  by  the  judgments  in  que^ion 
and  could  to-day  levy  upon  and  sell  for  these  taxes  any  prop- 
erty of  the  Henderson  Bridge  Company  which  he  might  be  able 
ix>  find  wttich  was  outside  oif  the  bridge  itself,  and  not  abnolute'.y 
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iieccsBary  for  the  pertormance  of  tb&  public  duty  whicb.  that  com- 
pany performs.  And  If  this  is  true^  then  ol  course  it  Is  fur- 
ther true  that  the  sherlfi'  whom  the  bridge  company  £K>ught  to 
enjoin  could  have  prevented  a  Judgmeub  by  resigniing  before 
the  judgement  was  entered;  lor  could  have  rendered  the  judgment 
completely  nugatory  by  resigning  asi  edoq.  as  it  was  emitered 
and  allowing  another  eherift  or  amothea:  tax  collector  to  be 
appointed. 

We  believe  the  proposition  that  these  judgments  are  not 
binding  on  the  county  of  Henderson,  <bebause  simply  judtsments 
against  the  sherifC  of  tftie  county,  wbem  acting  In  his  ca/padty  as 
tax  collector  of  the  county,  and  because  not  against  the  oounity 
€0  nomine,  will  be  surprising  certainly  to  the  majority  of  the 
lawyers  of  the  State>  as  it  is  to  us.  U  may  be  true,  as  claioned 
by  'the  oounsel  for  appellan>t;  that  quite  frequently  suits,  have 
been  brou^t  against  officials  of  the  different  citiels  or  oountiea 
of  the  State,  in  which  the  municipality  itself  has  been  imade  a 
party  defendant.  But  it  i£i  certainly  true  that  the  contrary  prac- 
tice has  bean  very  common,  and  that  the  principle  juEltifyiHg 
it  has  been  asserted  by  this  court  more  ithan  thirty  years  ago 
and  acted  upon  frequeaiUy^  We  know  of  no  way  of  finding  all 
the  cases  in  reports  where  such  practice  has  beem  fOQlowed,  but 
we  can  certainly  refer  the  court  to  a  nutmber*  of  them,  and  in 
some  of  which  the  question  of  the  character  of.  such  a  suit  wai» 
expresBly  considered  and  decided. 

It  is  said  that  the  sheriff  does  not  in  ainy  sense  r€Q;>reB»at 
the  county;  that  the  fiscal  court  represents  the  county.  This 
proposition  thus  generally  stated,  we  utterly  deny.  Counsel 
cites  iHectiou  1834  of  the  Kentucky  Staltutes  that  *'unles8  other- 
wise provided  hy  law,  the  corporate  powers  of  tihe  seVeral  coun- 
ties of  this  State  shall  be  exercised  by  the  fiscal  courts  thereof 
respectively."  But  in  the  matter  of  -the  collection  of  taxes  it  is 
"otherwiss  provided  by  law."  The  fiscal  court  ihas  no  more  to 
do  with  the  collection  of  county  taxes  than  the  sheriff  has  to 
do  with  the  levy  of  oouinty  taxea  The  fiscal  court  makes  con- 
tracts for  the  county,  and  leivies  taxes  to  pay  the  county's  ob- 
iligaticflis.  The  assessor  then  assiessed,  or  places  values  upon  fCe 
property  in  the  county.  The  application  of  the  itax  rate  fixed 
by  the  fiscal  court  to  the  assessment  as  fixed;  by  the  assessor 
shows  the  amount  of  taxes  due  ifrom  every  property  owner  to 
the  county.  This  having  been  ascertained,  the  sheriff  then  collects 
the  tax.  The  fiscal  court  does  not  act  for  or  repres^emt  the 
county  in  any  matter  "pertaAning  to  the  assessment  or  oollec- 
tion  of  taxes.  The  assessor  does  not  act  tor  or  represent  the 
county  tn  any  matter  pertalnlmg  to  the  levy  or  the  collection  of 
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the  tax.  And  the  sheriff  do£0  not  (represent  the  oounty  in  any 
matter  pertaining  to  the  levy  or  the  asfiesssneint  of  the  tax.  Each 
of  these*  several  oillcers  or  tribunals  acts  for  and  represents  tha 
county  in  the  prescribed  sphere  of  his  own  duties,  but  not  fn 
the^  sphere  of  the  duties  of  the  other.  The  result  is  that  il  no 
tax  rate  had  beeai  levied,  and  if  the  fiscal  court  was  believed 
to  be  about  to  make  a  levy  for  tbe  'purpose  of  paying  aoaa^ 
obligation  which  a  taxpayer  denied,  in  such  a  state  of  case  the 
taxpayer  would  bring  his  suit  for  injunction  against  the  fiscal 
court  to  enjoin  the  maJiing  of  the  levy.  On  the  other  hand,  if 
the  levy  had  already  been  made,  but  no  assessment  had  been 
made,  he  would  bring  bis  suit  against  the  asseasor  to  enjoin  tiiei 
assessment  of  the  property.  It  would  be  needless  to  bring  a 
suit  against  the  fiscal  court  to  enjoin  the  levy  becauaei  tlhe  leyy- 
has  already  been  made;  and  the  fiscal  court  has  nothing  to  do 
with  the  assessment  which  is  the  thing  to  be  prevented.  So 
again,  if  the  k<vy  has  been  made  and  the  assesstnent  has  been 
made  and  the  collection  of  the  tax  is  aJl  that  is  left,  the  in- 
junction in  such  a  case  is  brought  against  the  sherifit,  as  the 
tax  collector,  because  he  l3  the  represeoitatiTei  of  the  county  in. 
the  matter  of  collection,  which  is  the  one  step  sougjht  to  be 
enjoined.  In  such  a  case  it  would  be  idle  to  make  either  the 
assessor  or  the  fiscal  court  a  party  to  the  proceeding.  And 
while  we  do  not  say  it  would  be  improper  to  mak^  the  county 
eo  iiomine  a  party  defendant,  yet  we  do  say  it  is  not  necessary, 
and  that  the  contrary  practice  has  been  indulged'  in  in  this 
State  certainly  for  more  than  thirty  years,  as  it  has  also  been 
in  other  States. 

It  is  said  the  sheriff  has  no  money  to  pay  attorney's  fees  or 
stand  the  cost  of  litigation.  But  this  point  is  only  skin  deep, 
for  if  there  is  any  ground  of  defense,  and  the.  county  chooses 
to  make  defense,  the  fiscal  court  can  make  an  •appropriation  for 
the  expense  of  ths  litigation  just  as  well  wher^i  the  sheriff  Is 
the  nominal  party  as  where  the  county  itself  is  the  nominal 
party. 

Moreover,  as  to  the  likelihood  of  defense  being  made,  ilMve  La 
really  inore  likelihood  of  defense  where  the  shriCC  is  made  a 
party  and  the  summons  served  on  him  than  wh^en^  tihs  county  Is 
made  a  party  and  the  sumanons  served  on  thei  couuty  jui^e, 
because  the  sheriff  has  a  real  subsltanftlal  personal  interdsC  in, 
the  contest  growing  out  of  the  fens  or  coonmissioina  that  are 
allowed  him  for  the  collection  of  the  tax,  whereas^  the  county 
•Judge,  on  whom  the  summons  would  be  served  If  the  suit  were 
brought  against  the  county,  has  no  personal  Interest  in  the  snt- 
ter  whatever.    The  result  Is  that  suits  ag;aiii£(t  aherlft^  or  other 
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officers  of  that  kind  rarely  do  go  by  default;  and  there  Ui  cer- 
tainly no  more  likelihood  that  they  will  be  alloweid  to  go  by 
default  than  if  the  county  itself  were  made  a  party  and  the 
aummoDB  served  on  the  Judge.  Of  course  there  ia  a  chance  in 
either  case  that  It  may  go  by  default.  This  i^  simply  one  of 
the  champs  of  litigation. 

Furthermore,  as  heretofore  stated,  if  It  could  be  charged  that 
the  default  judgment  was  the  result  of  fraud  or  collusion  ft 
might  be  attacked  on  that  ground,  but  fhere  is  no  such  attack 
in  the  case  at  bar. 

We  respectfully  submit  that  the  judgment  should  be  afEiit  ned. 

AUTHORITIES  CITE5D. 

1.  No  right  to  sue  for  taxes.  Baldwin  v.  Hewitt,  88  Ky  673., 
Lou.  Water  Co.  v.  ComoKm wealth,  89  Ky.,  244;  Lou.  Trust  Co. 
V.  County  of  Muhtonberg,  15  Ky.  Lww  Rep.,  397;  Grand  Rapids 
School  Furniture  Co.  t.  Trustees  of  Pike  Co.,  19  Ky.  Law  Rep., 
1610;  Central  R.  R.  &  Bridge  Co.  v.  Com.,  106  Ky.,  329;  Hen* 
derson  Bridge  Co.  t.  Negley,  23  Ky.  Law  Rep.,  746;  Lou.  Bridge 
Co.  y.  City  of  Louisville,  23  Ky.  Law  Re(p.,  1665;  Campbell 
county  y.  N.  ft  C.  Bridge  Co.,  23  Ky.  Law  Reix,  2056;  Coy.  41 
Cin.  Bridge  Go.  v.  O'Meara,  19  Ky.  Law  Rep..  1438. 

2.  Res  adjudicate.  Last  Chance  Mining  Co.  v.  Tyler  Mining 
Co.,  157  U.  S.,  683,  691;  Harshman  y.  Knox  County,  122  U.  S., 
318;  Maddox  y.  Graham,  2  Met.,  56;  City  of  Louisville  v.  Kean, 
18  B.  MoQ.,  13;  State  v.  Canfield,  Fla.,  23  Sou.  R.,  59;  Patton 
▼.'Stephens,  14  Busih,  324;  Rogers  v.  Jacob,  88  Ky.,  502;  Mayor, 
ftc.,  v.  Wilson,  103  Ky.,  32G;  Thompson  v.  United  States,  107 
U.  S.,  480;  Hicks  v.  Cleveland,  106  Fed.  Rep.,  459;  Sauls  yf 
Freeman,  24  Fla..  209  (12  Ajh.  St.  Rep.,  190);  Gallaher  v.  City 
of  Moundsville,  34  W.  Va.,  730;  26  Am.  St.  Rep.,  946;  Aahton 
y.  City  of  Rochester,  133  N.  Y.,  187  (28  Am.  St  Rep.,  619); 
Lyman  v.  Farri^,  53  Iowa,  49S;  Ransokn  v.  City  of  Pierre,  101 
F.  R.,  665;  Zimmerman  v.  Savage,  145  Ind.,  144;  44  N.  R  Rep., 
252;  SchmWt  v.  L..  C.  &  L.  R.  Co.,  99  Ky.,  151;  N«gley,  Sheriff, 
V.  Henderson  Bridge  Co.,  21  Ky.  Law  Rep.,  1154. 

Opinion  of  the  court  hy  JUDGE  HOBSON — ^Reveesing. 

The  county  of  Henderson  instituted  suit  against  the  Hen- 
derson Bridge  Company  to  recover  certain  taxes  alleged 
to  be  due  for  the  years  1893,  1894,  1895,  and  1896.  The 
bridge  company  resisted  judgment  on  the  ground  that  every 
item  of  the  taxes  sued  for  had  been  adjudged  illegal  in  suits 
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brongbt  by  it  against  the  sheriflf  of  Henderson  count j, 
Ibia}  jndgment  having  been  entered  in  each  of  these  suits 
perpetually  enjoining  the  collection  of  the  taxes.  The 
plaintiff  demurred  to  the  plea  of  res  judicata.  The  court 
overruled  the  demurrer,  and,  the  plaintiff  declining  to  plead 
further,  the  action  was  dismissed.  The  only  question  to 
be  determined  on  the  appeal  is  whether  the  judgments  ren- 
dered in  the  former  actions  by  the  bridge  company  against 
the  sheriff  bind  the  county,  although  it  was  not  a  party  to 
those  suits.  In  those  cases  the  bridge  company  alleged 
that  Henderson  county  had  levied  no  tax  for  the  years 
named,  that  its  property  had  not  been  assesed  for  taxa- 
tion, and  that  the  sheriff  had  not  been  authorized  to  col- 
lect the  tax.  The  sheriff  did  not  answer  the  petition,  and 
jndgment  by  default  was  entered  to  the  effect  that  the 
plaintiff  did  not  owe  the  tax,  perpetually  enjoining  the 
sheriff  from  collecting  it.  Appellee  relies  on  the  principle 
that  a  judgment  against  the  legal  representatives  of  a 
county  is  conclusive  against  it  and  all  its  citizens.  The  rule 
is  thus  stated  in  Freeman  on  Judgments,  section  178:  "The 
position  of  a  county  or  municipal  corporation  towards  its 
citizens  and  taxpayers  is,  upon  principle,  analogous  to  that 
of  a  trustee  towards  his  cestui  que  trust,  when  they  are 
numerous,  and  the  management  and  control  of  their  inter- 
ests are  by  the  terms  of  the  trust  committed  to  his  care. 
A  judgment  against  a  county  or  its  legal  representatives 
in  a  matter  of  general  interest  to  all  its  citizens  is  bind- 
ing upon  the  latter,  though  they  are  not  parties  to. the 
suit."  To  same  effect  is  Black  on  Judgments,  section  584. 
The  principle  stated  in  these  sections  is  that  a  judgment 
against  a  county  or  its  legal  representatives  in  a  matter 
of  general  interest  to  all  the  people  of  the  county  is  bind- 
ing not  only  on  the  oflflcial  representatives  of  the  county, 
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but  on  all  its  citizens,  though  not  made  party  defendant  by 
name;  otherwise  there  would  be  no  end  to  litigation.  But 
no  question  arises  in  this  case  between  any  of  the  citizens 
of  Henderson  county  and  appellee.  The  only  question  is 
whether  the  county  is  bound  by  default  judgments  in  favor 
of  appellee  in  actions  between  it  and  the  sheriflE,  to  which 
the  county  was  not  a  party.  The  question  how  far  a  mun- 
ipality  nmy  be  bound  by  a  judgment  against  one  of  its 
subordinate  officers  is  not  touched  upon  in  either  of  these 
sections.  In  the  latter  part  of  section  178  of  Freeman  on 
Judgments,  it  is  said:  ^'Though  its  officer  is  a  nominal 
party  to  a  suit,  and  the  municipality  is  not  joined  with  it, 
a  judgment  is  conclusive  for  or  against  it,  if  it  was  the 
real  party  in  interest,  and  as  such  prosecuted  or  defended 
the  action."  The  rule  that  one  who  prosecutes  or  defends 
an  action  in  the  name  of  another  is  bdund  by  the  judgment, 
though  not  nominally  a  party  to  it,  is  of  general  applica- 
tion, and  has  been  recognized  by  this  court.  Schmidt  v. 
L.,  C.  &  L.  Railroad  Oo.,  99  Ky.,  143,  18  R.,  65,  35  S.  W., 
135,  36  S.  W.,  168.  But  this  rule  does  not  apply  here,  as 
no  defense  was  made  to  the  action  against  the  sheriff.  The 
judgment  against  the  municipality  binds  its  citizens,  be- 
cause it  is  their  legal  representative;  but  can  it  be  said 
that  the  county  is  bound  by  the  default  judgment  against 
the  sheriff  for  this  reason?  A  judgment  binds  only  parties 
and  privies.  The  heir  is  bound  by  a  judgment  against  his 
ancestor;  the  distributee  by  a  judgment  against  the  ad- 
ministrator; but,  unless  there  is  some  privity,  one  person 
is  never  bound  by  a  judgment  against  another.  The  ground 
upon  which  a  municipality  is  held  bound  by  a  judgment 
against  certain  of  its  officers  is  that  these  are  its  legal 
representatives,  who  are  by  law  authorized  to  speak  for  it 
and  control  its  affairs;  but  this  can  not  apply  to  subordin- 
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ate  mdnicipal  agencies  having  no  power  to  speak  for  the 
municipality  or  control  its  action.  In  none  of  the  adjudged 
cases  has  the  municipality  been  held  bound  by  a  default 
judgment  against  any  of  its  officers,  except  those  who  had 
charge  of  its  affairs  as  its  chief  managing  agents.  Thus, 
in  Lyman  v.  Paris,  53  Iowa,  498,  5  N.  W.,  621,  the  validity 
of  a  tax  having  been  determined  in  an  action  against  the 
board  of  supervisors,  who  were  the  managing  agents  of  the 
county,  it  was  held  that  an  action  to  enjoin  the  collection  of 
the  tax  could  not  be  maintained  by  a  taxpayer,  as  the  super- 
visors represented  all  the  tafxpayers  of  the  county  in  the 
defense  which  they  had  made  to  the  former  action  on  the 
same  ground.  To  the  same  eflfect  are  State  ex  rel.  Wilson 
V.  Bainey,  74  Mo.,  229;  Harmon  v.  Auditor,  123  111.,  122,  13 
N.  E.,  161,  5  Am.  St.  Rep.,  502.  In  Gallaher  v.  Mounds- 
ville,  34  W.  Va.,  730,  12  S.  E.,  859,  26  Am.  St.  Rep.,  942, 
certain  taxpayers,  suing  for  themselves  and  all  other  tax- 
payers of  the  county,  sought  an  injunction  against  the  de- 
livery of  certain  bonds,  which  was  refused.  Then  other 
taxpayers,  who  were  not  named  as  parties  in  the  first  suit- 
brought  a  similar  suit,  suing  for  themselves  and  all  other 
taxpayer.  The  first  action  was  held  a  bar  to  the  second. 
See,  to  same  effect,  McGann  v.  Louisville  (23  R.,  558),  63 
S.  W.,  446.  Were  the  rule  otherwise  in  this  class  of  cases, 
there  could  be  no  end  to  litigation  until  every  taxpayer 
in  the  county  had  brought  his  individual  suit.  In  Sauls  v. 
Freeman,  24  Pla.,  209,  4  South,  525,  12  Am.  Stl  Rep.,  190, 
the  county  commissioners  were  sought  to  be  enjoined  from 
moving  the  county  records  in  a  proceeding  instituted  by 
certain  taxpayers.  There  had  previously  been  a  mandamus 
awarded  against  the  commissioners  to  remove  the  records, 
and  this  judgment  was  held  to  bar  the  second  suit;  but 
the  commisioners  were  empowered  by  law  to  remove  the 
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records  and  were,  therefore,  the  representatives  of  the 
people  of  the  county  in  this  matter.  State  'Sa?  rd.  Brown 
V.  C.  &  L.  Bailroad  Company,  13  S.  C,  290,  rests  on  the 
same  ground.  None  of  these  cases  involved  a  judgment 
against  an  inferior  ministerial  officer  who  was  not  by  law 
intrusted  with  the  disposition  of  the  matters  in  controversy. 
In  no  case  cited  or  decided,  so  far  as  we  can  find,  has  an  in- 
ferior officer  been  allowed  to  accomplish  indirectly  by  means 
of  a  judgment  against  him  what  he  could  not  do  directly. 
In  all  the  cases  where  the  judgment  against  the  officer  was 
held  a  bar,  his  official  act  without  the  judgment  would  have 
bound  the  municipality.  The  question,  then,  to  be  determin- 
ed, is,  has  the  sheriff  in  the  collection  of  taxes  such  power, 
under  our  statute,  as  to  make  him  the  legal  representative 
of  the  county  so  that  a  judgment  against  him  will  bind  the 
county? 

By  section  4129,  Kentucky  Statutes,  1899,  "the  sheriff  by 
virtue  of  his  office  shall  be  collector  of  all  State,  county, 
and  district  taxes,  unless  the  payment  thereof  is,  by  law, 
specially  directed  to  be  made  to  some  other  officer.^'  This 
statute  confers  upon  him  only  power  to  collect  the  taxes. 
The  mode  of  collection  is  pointed  out  in  sections 
4148,  4151,  4184,  Id.,  by  distraint,  levy  on  land, 
or  attachment.  By  section  4131,  if  the  office  of 
sheriff  is  vacant,  the  county  court  may  appoint  a 
collector  of  taxes.  The  powers  of  the  sheriff  are  the  same 
as  those  of  the  tax  collector.  By  section  114  of  the  Consti- 
tution each  county  shall  have  a  fiscal  court,  composed  of  the 
county  judge  and  justices  of  the  peace;  or  a  county  may 
have  three  commissioners,  who,  together  with  the  county 
judge,  shall  constitute  the  fiscal  court.  Pursuant  to  this 
provision  of  the  Constitution  is  section  1834,  Kentucky 
Statutes,  1899:    "Unless  otherwise  provided  by  law,  the  cor- 
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porate  powers  of  the  several  counties  of  this  State  shall 
be  exercised  by  the  fiscal  courts  thereof  respectively."  Also 
section  1840:  "Th9  fiscal  court  shall  have  jurisdiction 
.  •  .  to  regulate  and  control  the  fiscal  affairs  and  prop- 
erty of  the  county,  .  .  .  and  to  execute  all  of  its  orders^ 
consistent  with  the  law  and  within  its  jurisdiction,  and  shall 
have  jurisdiction  of  all  such  other  matters  relating  to  the 
levying  of  taxes  as  is  by  any  special  act  now  conferred  on 
the  county  court  or  court  of  levy  and  claims."  By  section 
1883  the  officer  who  may  collect  the  State  revenue  in  each 
county  shall  also  collect  the  county  levy.  It  will  thus  be 
seen  that  the  entire  control  of  the  fiscal  affairs  of  the  coun- 
ty is  vested  in  the  fiscal  court,  of  which  the  sheriff  is  not 
a  member,  and  that  his  sole  power  in  the  matter  of  taxes 
is  limited  to  that  of  a  tax  collector.  The  powers  of  a  tax 
collector  and  the  limitations  upon  his  authority  are  thus 
well  stated  in  Cooley  on  Taxation:  "The  authority  of  a 
collector  of  taxes  to  collect  is  his  warrant.  The  duplicate 
is  but  a  memorandum  of  the  amount  he  is  to  collect  from 
the  parties  therein  named  respectively.  Without  a  war- 
rant, the  collector  becomes  a  trespasser  as  soon  as  he  in- 
termeddles with  the  property  of  the  taxpayer."  Page  292. 
*'It  is  not  the  business  of  the  collector  to  question  the  fair- 
ness or  propriety  of  any  tax  which  has  been  committed  to 
him  for  collection.  If  the  assessment  is  excessive,  the  par- 
ty assessed  must  make  the  objection,  and  not  the  collector. 
His  duty  is  to  collect  the  list  committed  to  him,  and  he 
can  not  excuse  ^himself  for  any  failure  to  exhaust  his  au- 
thority in  collecting  on  the  pretense  that  the  person  taxed 
should  have  been  assessed  otherwise  than  he  was."  Page 
500.  *^In  general,  any  mere  ministerial  officer  to  whom 
process  is  issued,  which  proceeds  from  an  officer,  or  board, 
or  other  body,  having  authority  to  issue  process  of  that 
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nature,  which  process  is  legal  in  form,  and  contains  nothing 
on  its  face  to  notify  or  apprise  him  that  it  is  issued  with- 
out authority,  will  be  protected  in  serving  it,  even  though 
in  fact  it  was  issued  without  authority  of  law.  This  is  a 
rule  not  only  essential  to  the  protection  of  such  oflBcers, 
but  absolutely  required  also  for  the  due  dispatch  of  public 
business.''  Page  559.  The  tax  collector,  therefore,  in  the 
collection  of  his  tax  warrants,  stands  substantially  as  the 
sheriff  in  executing  a  /f.  fa,  or  other  final  process  which  is 
delivered  to  him.  In  acting  under  such  a  writ  the  oflBcer 
is  protected  if  the  writ  is  valid  on  its  face.  He  is  not  the 
agent  of  the  plaintiff.  The  sale  made  by  him  is  the  act  of 
the  law,  and  the  plaintiff  in  the  writ  is  in  no  way  bound 
by  the  acts  of  the  officer  if  he  leaves  the  law  to  take  its 
course  without  directing  the  officer  in  the  discharge  of  his 
duties.  Freeman  on  Executions,  section  273;  Rorer  on  Ju- 
dicial Sales,  section  46.  The  sheriff,  in  the  collection  of  his 
revenues,  is  a  ministerial  officer,  charged  with  a  specific 
duty,  which  is  to  collect  the  money  on  the  tax  bills,  and 
pay  it  over  to  the  person  entitled  to  receive  it.  He  is  with- 
out power  to  dispose  of  the  fund,  or  to  release  the  tax- 
payer from  liability,  or  to  reduce  the  amount  to  be  paid  by 
him,  or  to  do  anything  involving  the  fiscal  interests  of  the 
county.  He  has  no  authority  to  represent  the  county  in 
any  litigation.  He  can  not  employ  counsel  for  it,  or  sub- 
poena witnesses  on  its  behalf,  or  do  any  act  at  its  expense, 
however  necessary,  in  the  litigation  for  the  protection  of 
its  rights.  In  the  collection  of  the  public  dues,  he  is  simply 
the  agent  of  the  law,  performing  duties  imposed  on  him  by 
the  law.  The  county  is  not  responsible  for  his  acts  out  of 
court  unless  it  directs  or  controls  them;  and  the  same  rule 
must  apply  to  his  acts  in  court,  for  he  can  not  accomplish 
by  nonaction  in  court  what  he  could  not  accomplish  by  di- 
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rect  action  out  of  court.  The  law  does  not  impose  on  the 
sheriff  the  burden  of  defending  suits  against  the  county. 
The  expense  of  such  litigation  might  be  far  beyond  his 
means.  When  the  rights  of  the  county  are  to  be  determin- 
ed, it  should  be  sued,  so  that  it  may  control  the  defense, 
pay  the  expenses,  and  take  such  steps  as  its  interests  may 
require.  There  are  other  officers  charged  with  certain  du- 
ties ministerial  in  character  in  connection  with  the  collec- 
tion of  taxes  that  must  be  regarded  as  the  representatives 
of  the  county  if  the  sheriff  can  be  so  regarded.  Thus  it  is 
the  duty  of  the  assessor  to  assess  the  taxpayers.  But  it 
would  not  be  maintained  that  a  default  judgment  suffered 
by  an  assessor  enjoining  him  from  assessing  the  property 
of  a  taxpayer  would  bar  the  State  or  the  municipality  from 
proceeding  under  section  4241,  Kentucky  Statutes,  1899,  to 
have  the  omitted  property  assessed.  It  is  the  duty  of  the 
county  clerk  to  copy  the. tax  list  and  deliver  the  copy  to 
the  sheriff  for  him  to  coUact  on.  If  a  taxpayer  were  to 
enjoin  the  county  clerk  by  a  default  judgment  from  copying 
his  list  and  delivering  it  to  the  assessor,  this  judgment 
would  not  conclude  the  Commonwealth  or  the  county,  or 
prevent  it  from  collecting  its  taxes. 

None  of  the  tax  cases  decided  by  this  court  touch  the 
question.  It  is  true,  suits  to  test  the  validity  of  taxes  have 
been  brought  in  the  name  of  the  sheriff,  and,  where  the 
litigation  has  been  conducted  by  the  State  or  municipality 
in  the  name  of  the  officer,  it  is  bound  by  the  judgment;  but 
the  interests  of  the  municipalities  of  the  State,  as  well  as 
sound  legal  principles,  require  that  they  should  be  made 
parties  defendant  to  actions  against  the  tax  collector, 
where  the  purpose  of  the  action  is  to  prevent  them  from 
collecting  their  revenues,  for  the  power  to  tax  involves  the 
power  to  exist,  and  their  usefulness  might  be  crippled  or- 
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destroyed  if  the  collection  of  taxes  levied  for  their  sup- 
port could  be  defeated  by  judgments  in  actions  over  which 
they  had  no  control.  A  county  may  be  sued.  Section  51 
'of  the  Civil  Code  of  Practice  provides:  'In  an  action 
against  a  county  the  summons  must  be  served  on  the  pre- 
siding judge  of  the  county  court,  or,  if  he  be  absent  from 
the  county,  upon  its  attorney."  In  People  v.  Squire,'  110 
N.  Y.,  666,  18  N.  E.,  362,  the  plaintiff  had  obtained  a  man- 
damus against  the  commissioner  of  public  works,  and  relied 
on  that  judgment  as  res  adjudicata  between  him  and  the 
city.  The  court,  deeming  the  matter  free  of  doubt,  simply 
said:  "The  city  of  New  York  is  not  a  party  to  the  litiga- 
tion, and  is  not  bound  by  any  judgment  heretofore  entered 
in  this  proceeding.''  '  In  the  subsequent  case  of  Peck  v. 
State,  137  N.  Y.,  372,  33  N.  E.,  317,  33  Am,  St.  Rep.,  738,  the 
court,  approving  this  case,  said:  **In  People  v.  Squire,  110 
N.  Y.,  666  [18  N.  E.,  362],  we  held  that  a  judgment  in  a 
mandamus  proceeding  against  the  commissioner  of  public  • 
works  for  the  city  of  New  York  did  noi  bind  the  city  for  the 
reason  that  it  was  not  a  party  to  the  litigation."  In  Gil- 
more  V.  Fox,  10  Kan.,  509,  a  suit  W5as  brought  against  the 
county  clerk  and  county  treasurer  to  enjoin  the  collection 
of  certain  assessments  made  by  the  city  of  Emporia,  with- 
out making  it  a  party.  It  was  held  that  the  city  was  the 
real  party  in  interest,  and  was  a  necessary  party  to  the  ac- 
tion. The  court  said :  '*If  the  city  can  not  collect  these  spe- 
cial assessments,  it  must  resort  to  general  taxation  to  raise 
the  amount.  But,  before  it  can  be  properly  determined  that 
the  city  can  not  collect  these  special  assessments,  the  city 
must  have  its  day  in  court."  The  same  principle  was  fol- 
lowed in  Voss  V.  Union  School  District,  18  Kan.,  467,  where 
a  suit  to  enjoin  a  collection  of  taxes  was  brought  against 
the  treasurer  and  sheriff.    The  court  said:    "Said  treasurer 
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and  sheriff  were  merely  nominal  parties,  and  the  school 
district  was  the  real  party  in  interest.''  To  the  same  effect 
are  Knopf  v.  Chicago  Real  Estate  Board,  173  III,,  196,  50  N. 
E.,  658;  Heinroth  v.  Kochersperger,  173  111.,  205,  50  N.  E., 
171,  and  Bradley  v.  Gilbert,  155  111.,  154,  39  N.  E.,  593.  In 
the  last  case  an  effort  was  made  to  enjoin  the  action  of  th«* 
county  board  as  to  dieting  prisoners  without  making  the 
countj  of  Cook  defendant.  The  court  said:  "Whatever 
may  be  said  as  to  the  right  or  policy  of  county  boards  to 
adopt  th^ method  of  fixing  the  amount  to  be  paid  for  diet- 
ing prisoners  shown  by  this  bill  to  have  been  pursued  in 
Cook  county,  before  that  method  can  be  judicially  pro- 
nounced contrary  to  law  and  void,  the  alleged  offender  must 
be  given  its  day  in  court."  See,  also.  Beach  on  Injunction, 
373:  Carpenter  v.  Grisham,  59  Mo.,  251;  Samis  v.  King,  -10 
Conn.,  312;  Lefferts  v.  Board  of  Supervisors,  21  Wis.,  688; 
10  Ency.  of  Tleading  and  Practice,  913,  914;  Attala  County 
V.  Niles,  58  Miss.,  48. 

The  other  questions  made  in  the  case  seem  to  be  settled 
in  Heiiderson  Bridge  Co.  y.  Negley,  23  R.,  746,  63  S.  W.,  989; 
Louisville  Bridge  Co.  v.  Louisville,  23  R.,  1655,  65  S.  W., 
815;  Campbell  County  v.  Bridge  Co.,  23  R.,  2056,  112  Ky., 
650,  66  S.  W.,  526. 

The  judgment  is  reversed,  and  cause  remanded,  with  di- 
rections to  sustain  the  demurrer  to  so  much  of  the  answer 
as  pleads  the  former  adjudication  in  bar  of  the  action,  and 
for  further  proceedings  consistent  herewith. 
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Oasb  15— lAonoN  of  Habt  Coukty  against  Loni8ViLLi&  ft  Nashville 
R,  R.  Co.  TO  Compel  Defendant  to  Issue  to  Plaintiff  Cebtifi- 
CATEs  of  Stock  fob  Interest  Wuicii  Matltred  on  Plaintiff's 

9UBSGBIFTI0N    TO    THS    CAPITAL    STOCK    OF    DEFENDANT    COMPANY, 

ftc. — June  19. 

LiOuisvillB  &  N.  E.  E.  Oo.  y.  Hart  County. 
Hart  County  y.  Louisville  &  N,  E.  E.  Co. 

arpeal  fbom  hap.t  ciccuit  court. 

From  the  Judgment  Both  Parties  Appeal.     Affirmed  on  Plain- 
tiffs' Appeal.    R£\£rsed  on  Defendant's  Appeal. 
• 

Corporations — Interest  on  Paid-up  Corporate  Stocks — Stock  Divi- 
dend—tEFFECT — Estoppel — Corporate  Records — Presumption  s. 

Held:  1.  Under  2  Acts  1850-51,  page  444,  chapter  505,  section  5, 
which  provides  that  a  certain  railroad  **shall  allow  to  all  sub- 
scribers and  holders  of  stock  under  the  compaoiy,  intercBt  on 
the  sajne  from  the  time  of  paying  for  sai-d  stock"  up  to>  the  time 
of  making  the  first  dividend,  interest  did  not  begin  to  run  on  * 
the  stock  from  th?  date  ou  which  a  county  subscribing  therefor* 
issued  bonds  in  payment  thereof,  but  from  the  date  of  the  de- 
livery of  the  bonds  to  the  company,  though  the  bonds  bore 
date  anterior  to  their  delivery,  and  the  purchasers  thereof  would 
b3  entitled  to  interest  from  their  date. 

2.  Evidence  that  counties,  as  sub?cribers  of  stock  in  a  railway  cor- 

poration, frequently  delivered  thedr  bonds  dn  pajrment  of  stock 
subscriptions  after  the  time  the  bonds  bore  date^  tends  to  over- 
come the  presumption  that  bonds  issued  by  a  partflculiur  county 
in  payment  af  stock  subscribed  by  it  were  delivered  bo  tba  cor- 
poration the  day  they  were  dated. 

3.  Where  there  was  no  evidence  to  impeach  the  correlctne^  of  th-e* 

record  of  a  corporation  showing  the  tramsaotiona  between  it  and 
their  stockhol tiers,  had  about  fifty  years  before*  Its  record  show- 
ing the  date  a  subscriber  paid  for  stock  by  delivering  to  it  bonds 
is  the  best  evidence  as  to  the  date  when  the  tstock  was  paid  for. 

4.  Under  Acts  1851-52,  page  742,  chapter  429,  section  15,  which  pro- 

vides fhat  a  certain  railroad  shaJl,  on  the  date  of  the  first  dlvi-  • 
dend,  and  thereafter  on  presentation  and  surrender  at  the  com- 
pany's office  of  tax  receipts  for  taxes  paid  to  delfray  interest  on 
bonds  given  by  a  county  in  payment  of  corporate  stock,  issue  to 
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tke  holders  of  tax  receipts  stock  for  the  £)ame,  and  1  Acts  1855-56, 
page  188,  chapter  20,  section  4,  which  declares  that  the  holders 
of  sto<&  issued  to  such  taxpayers  6hall  be  entitled  b:>  all  the 
rights  and  privileges  of  stockholders,  except  that  such  stock 
shall  not  bear  interest,  a  taxpayer  paying  taxes  to  defray  interest 
on  oounty  bonds  issued  in  payment  of  corporate  stock  is  enti- 
tled to  an  amount  of  stock  equal  to  the  tax  receipt,  together  with 
all  casfh  and  stock  dividends,  declared  on  such  stock. 

5.  A  corporation  was  required  to  alk^iw  to  all  stock  AubsciUbers  in- 

terest from  the  time  of  paying  for  the  stock  to  the  tima  of 
making  the  first  cash  dividend.  In  1861  it  declared  a  stock 
dividend  as  of  April  Ist  fodlowing.  A  stock  subscriber  denied 
the  right  of  the  corporation  to  atop  the  running  of  interest,  ex- 
cept by  its  declaring  a  cash  dividend.  At  th&  meeting  declar- 
ing this  dividend,  a  county,  as  stock  subscriber,  was  represented 
by  a  sinking-fund  commissiioner.  At  a  subsequent  meeting  of 
stockholders,  the  county  was  represented  by  two  sinking-fund 
commissioners,  who  Joined  with  other  stockholders  inl  declar- 
ing invalid  the  claim  of  the  stocldiolder  denying  the  right  to 
stop  interest  except  by  a  cash  dividend.  Subsequently  the  cor- 
poration declared  and  paid  several  cash  dividends  on  the  basis 
that  Interest  stopped  by  the  payment  in  1862  of  the  dividend  de- 
clared in  1861,  and  the  county  acquiesced  therein.  Hexd,  that 
the  county  was  estopped  from  claiming  that  intereBt  iconlilnued 
to  the  time  the  corporation  declared  the  first  caishi  dividend. 

6.  A  transferee  of  corporate  &tock  aoquires  the  right  to  any  interest 

due  on  fthe  0tock,  though  payable  in  stock  iniSltead  of  cash. 

MqCAN'DlJEJSS  ft  JAMES,  for  appellant,  Habt  CouNTr. 

SYNOPSIS. 
THE   QUESTION   INVOLVED   ON   ORIGINAL   APPEiAL. 
1.  The  subscription  was  paid  April  1,  of  the  years  18S3-4-5. 
THE  QUESTIONS  INVOLVED  ON  CROSS-APPEAL. 

1.  Hart  county  was  entitled  to  stock  for  interest  to  June  30, 
1864.  (1)  The  question  als  an  original  pmpoeitlon.  (2)  The 
Hardin  county  case  aa  an  authority. 

2.  .Hart  county  was  entitled  to  dividends  on  all  stock  she  hold 
at  the  date  of  the  declaration  of  the  dividend.  (1)  As  to  tho 
disputed  stock.     (2)   As  to  tax  receipts  converted. 

3.  The  court  had  no  a>uthori>ty  to  impose  any  conditions. 

4.  There  existed  no  estoppel. 

5.  Hart  county  has  never  sold  the  stock  claimed. 

6.  The  cause  of  action  was  not  barred  by  limitation.  1.  As 
to  the  stock,     (a)  The  cause  of  action  accrued  within  five  years 
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before  BUit.  (b)  Fifteen-year  statute  applied,  (c)  Not  a»Iiabll> 
Ity  created  by  statute.  2.  As  to  the  dividends,  (a)  Before 
the  sul^  was  filed,     (b)   After  the  suit  was  filed. 

AUTHORITIES  CITED. 
Cook  on  Corporations  (4th  ed.,  1898),  sees.  1,  2,  10,  11,  13,  16, 
191,  281,  282,  279,  492.  539,  540,  546,  581,  582.  583, 
and  584;  Morawetz  on  Corporations,  sec.  149;  Roer  on  Railroads, 
p.  33;  Wood's  Field  on  Corporations,  sec.  Ill;  Greenleaf  on 
Evidence,  sec.  20;  Story's  Equity  Jurisprudence,  sec.  1543;  Bige- 
low  on  Eetoppel  (4th  ed.),  p.  679;  Am.  &  En«.  Ency.  of  Law  (2d 
ed.),  vol.  4,  624;  vol.  8,  729,  730;  vol.  9,  683,  892,  903,  904,  920; 
vol.  16,  143;  Stanton's  Revised  Statutes,  chap.  27,  art.  19,  sec. 
3;  chap.  53,  art.  1,  tsec.  2;  chap.  33,  art.  3,  gees.  1  and  2;  Har- 
din County  T.  K  &  N.  R.  R.  Co«,  92  Ky.,  412;  Seymour  v.  Van 
Slyck,  8  Wend.  (N.  Y.),  403;  Shoptaw  v.  Ridg€fway,  22  Ky.  Law 
Rep.,  1495;  State  v.  Main,  63  Conn.,  123;  s.  c,  36  L.  R.  A.. 
623;  Scott  v.  Marshall,  5  J.  J.  Mar.,  434;  Hickman  v.  Skinner, 
3  Mon.,  211;  Vincent  v.  Eaves,  1  Met.,  250;  Oldham  v.  Jones, 
5  B.  Mon.,  452;  Lawhorn  v.  Carter,  11  Bush,  7;  Gale  v.  Norris, 
2  McLean  (U.  S.),  460;  Bunting  v.  White,  3  Houst.  (Del.),  551; 
Walden  v.  Savings  Bank,  19  Ky..  Law  Rep.,  1410;  Miss.,  &c.,  v. 
Cross,  20  Ark,,  443;  Glen  v.  Saxton,  10  Am.  &  Eng.  Cor.  Cas.; 
Glen  V.  Williams,  60.  Aid.,  33;  s.  c,  1  Am.  &  Eng.  Cor.  Cas.,  58; 
Fry  V.  Lexington,  &c.,  Co.,  2  Met,  314;  Mobile,  &c.,  Co.  v.  Ten- 
naasee,  153  U.  S.,  486;  Farris  v.  Bush,  7  Bush,  277;  Ray  v.  Long- 
shaw,  4  Ky.  Law  Rep.,  904;  Stacy  v.  Holiday,  9  Ky.  Law  Rep., 
517;  Lasley  v.  Lackey,  4  Ky.  Law  Rep.,  97;  Copeland  v.  Cope- 
land,  7  Bush,  349;  Price  v.  Price's  heirs,  6  Dana,  107;  Richard- 
son V.  Grant  Co.,  27  Fed.  Rep.,  495;  Reichard  v.  Warren  County, 
31  Iowa,  381;  Thomas  v.  Harmon,  46  Hun.  (N.  Y.),  77;  Pitts- 
burg, Ac.,  Co.  V.  Allegheny  County,  63  Penn.  St.,  126;  s.  c,  4 
Am.  Cor.  Cas.,  92;  Boardman  v.  Lake  Shore,  &c.,  Co?,  84  N. 
Y.,  157;  Jermain  v.  Lake  Shore,  &c.,  Co.,  91  N.  Y.,  483;  Mercer 
Oounty  V.  Springfield,  &c.,  Co.,  10  Bush,  254;  Owingsville.  &c., 
Co.  V.  Bondurant's  admr.,  21  Ky.  Law  Rei>.,  1218;  Lynne  v. 
Bank  of  Ky.,  5  J.  J.  Mar.,  559;  Holbrook  v.  Ives,  7  West.  Rep. 
(Ohio),  201;  Kimball  v.  Thurman,  14  Ky.  Law  Rep.,  718;  Ken- 
ton County  V.  Lowe,  91  Ky,,  367;  Sullivan  v.  Sullivan,  20  S.  C, 
79;  S.  C,  6  Am.  &  Eng.  Cor.  Cas.,  287;  Gibson  v.  Oodumbia, 
&c.,  Co.,  18  Ohio  iSt,  86;  Elliott  v.  Saufley,  89  Ky.,  52;  Royce 
V.  Reynolds,  10  Bush,  286;  Harrison  County  v.  Smith,  15  B. 
Mon.,  165;  Winchester,  &c.,  Co.  v.  Wickliffe's  Adttnr.,  100  Ky., 
531;  Ryder  v.  Alton,  13  111.,  516;  Hughs  v.  Vermont  Copper  Co.. 
72  N.  Y.,  207;  S.  C.  S  Am.  Cor.  Cas.,  512;  City  of  I^ouisvine  v. 
Meglemry,  21  Ky.  Law  Hep..  751. 
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:HBLM,  BRUCB  a  HELNE.  von  L.  ft  N.  R.  R.  Co. 
POINTS  AND  AUTHORITIES. 

1.  He  who  seeks  equity  must  do  equity.  iWillard 
T.  Tayloe,  8  WalL,  557;  Usher  v.  Flood,  »3  Ky.,  652; 
Johnsoci  v.  Rowe,  1  Ky.  Law  Rep.,  274;  Lou.  Water  'Co.  v. 
Haonilton,  81  Ky..  523. 

2.  The  person  equitably  entitled  to  stock  in  a  corporation  is 
the  one  <»ntitied  to  receive*  dividends  thereion,  though  the  certifl- 
eate  may  not  have  been  issued  or  transferred  to  him. 
Morawetz  on  Corporations,  sec.  178;  Currie  v.  White,  45  N.  Y.,  832; 
Black  V.  Hammersbaw,  L.  R.,  4  Exch.,  24. 

3.  The  fnterefit  on  the  stock  9Ubscri>peuoin  of  appellant  properly 
began  to  run  from  the  date  of  delivery  of  her  bonds  dedlvered 
in  payment  of  her  subscription,  as  shown  by  the  hooks  of  the 
company  and  not  jrom  the  date  of  the  bonds,  Turnbull  v.  Pay- 
son.  95  U.  S.,  421;  Stone  v.  Kellogg.  165  111.,  204;  56  Am.  St. 
iRep.,  242. 

4.  Hart  (Sounty  is  estopped  from  madntaindng  the  dDaim  as- 
serted in  this  action.  Simpson  County  v.  L.  ft  N.  R.  R.  Co..  14 
Ky.  Law  Rep..  674. 

5.  if  Hart  county  ever  had  a  just  claim  to  the  interest  stock 
she  now  seeks  to  recover,  i=he  ?oId  and  transferred  it  whem  she 
sold  her  principal  stock  in  1879.  Boardman  v.  Lake 
Shore  R.  R.  Co.,  84  N.  Y.,  157;  Jermain  v.  Lake  Shore 
B.  R.  Co.,  91  N.  Y.,  483;  Manning  v.  Quicksilver  Mining  Co.,  24 
Hun,  361;  Florence  v.  Drayson,  1  Com.  Bench  (N.  S.),  584. 

Cases  explained;  Ohio  City  v.  Cleveland  ft  Toledo  R.  Co., 
6  Ohio,  489;  Pittsburg,  ftc,  R.  Co.  v.  Allegheny  City,  63  Pa.  St., 
126. 

6.  Limitation.  Mercer  County  v.  Springfield  Turnpike 
Co.,  10  Bush,  254;  Owingsville  Turnpike  v.  Bondur- 
ant,  21  Ky.  Law  Rep.,  1219;  Young  v.  Ashland,  &c.,  Ry. 
Co.,  19  Ky.  Law  Rep.,  491;  GJlmore  v.  Green,  14  Bush,  774; 
Rev.  Stat,  ch.,  '63,  art.  3,  .=ec.  2;  Royse  v.  Reynolds,  10  Bush, 
286;  Treadway  v.  Pharisi,  00  Ky.,  663;  Hoffeirt  v.  Miller,  86 
Ky..  572;  Winchester  Turnpike  v.  Wlckliffe,  100  Ky.,  531. 

In  conclusion  therefore  we  submit  the  following  propositions 
In  the  rev-fTse  order  to  that  which  they  were  presemted.  viz.: 

1.  The  action  is  barred  by  limitation. 

2.  If  plaintiff  had-  a  right  to  the  Interest  stock  clailmed,  it 
«old  and  transferred  it  with  i'ts  principal  stock  in  1879. 

3.  Plaliytiff  is  estopped  from  making  its  present  claim. 

4.  Interest  on  plaintiff's  subscription  ran  only  fronl  the  de- 
livery of  its  bonds,  which  was  on  August  4,  1853,  August  6; 
1856,  and  September  30,  1857. 
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5.  Th6  taxpayers,  and  not  plaintiff,  were  entilfled  to  the  d^vi- 
dendis  declared  to  the  extend:  of  'taxes  theretofore  paid,  tBiougk 
no  certificates  had  actually  been  issued  to  theon  at  the  time. 

6.  He  who  i&eeks  equity  must  do  equity;  and  if  pkLintiK  In^ 
Bists  on  having  interest  stock  from  April  1,  1862,  to  July  1, 
1864,  it  can  not  aJso  retain  the  dividend  stock  which  was  issued^ 
within  that  period  on  the  assumption  that  the  interest  stock 
had  ceased. 

.TVle  therefiore  ask  that  the  judigment  be  reveilaed  on  the  cross- 
appeal  of  the  Louisville  &  NashvlMe  Railroad  Company  with  di- 
rections to  dismiss  the  petition. 

MoOAMDHjESS  &  JAMES,  on  petitioit  fob  beheabing. 
POINTS  MADE. 

1.  The  court  misstates  the  purpose  of  the  action,  thus  show- 
ing that  the  record  was  not  fully  understood. 

2.  The  judgment  is  unjust  By  adhering  to  the  case  of  Hardla 
County  V.  L.  &  N.  R.  R.  Co.,  92  Ky.,  412,  the  court  concedes  the 
right  of  Hart  county  to  stock  for  interest  paid  between  1862 
and  1861,  bui  it  refuses  to  oompgl  the  recognition  of  her  right 
to  this  stock  without  any  sufficient  reason^  and,  not  only  this,  it 
holds  that  she  ,has  received  Eeveral  thousand  dollaiti  in  stock 
for  interest  which  she  paid  before  the  "bills  receivable"  were 
credited,  that  should  not  have  been  allowed  her,  notwithstand- 
ing it  was  the  manifest  intention  of  the  charter  tlmt  she  should 
receive  a  dollar  in  stock  for  each  dollar  she  paid  in  interest 
before  the  first  dividend  wars  made,  and,  notwithstanding  the 
company  fior  more  than  forty  years  coocedraid  her  ri^t  to  this 
stock. 

3.  The  court,  in  discussing  the  time  from  which  the  county 
should  have  been  allowed  stock  lk>r  Interest  paid  on  her  bonds^ 
did  not  consider  many  material  facts  and  presumptions  arising 
therefrom.  It  exroneously  holds  that  a  copy  of  a  supposed 
ledger  account  is  competent  evidence  to  pndcve  a  negative  pro(po- 
sition. 

4.  The  right  of  the  coimty  to  dividends  paid  taxnreceipt  hold- 
ers before  they  converted  the  tax  receipts  into  stock  is  doubtful, 
and  we  do  not  further  insist  on  the  same. 

5.  Fnom  a  'statement  of  the  facts  which  is  entirely  erroneous, 
the  court  holds  that  the  county  is  estopped  from  asserting  her 
right  to  the  stock  for  interest  paid  between  1862  and  1864, 
whereas  a  correct  statement  of  the  facts  ^hows  that  under  th^ 
law  no  estoppel  exists. 

6.  Through  a  misconception  of  the  nature  of  corporate  'Stock^ 
the  court  has  erroneously  held  that  one  share  of  stock  can  be. 
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and  is.  an  "incident"  to  another  shares  the  stock  which  the  county 
received  for  interest  paid  was  entitled  to  the  same  rights  as 
was  the  stiock  which  she  received  for  the  original  <sum  paid, 
the  authorities  which  the  court  cites,  not  only  fail  to  Enipport 
its  conclusions,  but  show  conclusively  the  fallacy  of  its  position. 

Opinion  of  the  court  «y  JTJiXJE  PAYNTEJR — ^Affibming  on  appeax. 
■  OF  Hart  County  and  Reversing  on  cross-appeal  of  L.  &  N.  R 
R.  Co. 

The  charter  of  the  Louisville  &  Nashville  Railroad  Com- 
pany was  granted  on  March  5,  1850.  Several  amendments 
to  it  were  passed  by  subsequent  Degislatures.  The  company 
was  organized  by  the  election  of  directors  in  September, 
1851.  Under  the  charter,  the  counties  through  which  the 
proposed  line  of  railroad  was  to  be  constructed  were  au- 
thorized to  subscribe  to  the  ciapital  stock  of  the  company. 
The  city  of  I^uis-ville  was  also  authorized  to  subscribe 
therefor.  The  counties  and  municipalities  seem  to  have 
subscribed  for  $3,200,000  of  it.  In  January,  1853,  Hart 
county  subscribed  for  |100,000  of  the  stock,  but  did  not  pay 
for  same  wftien  subscribed.  To  pay  Hhe  subscription  the 
county  issued  bonds  aggregating  $100,000.  The  appellee 
claiims  that  the  bonds  were  delivered  to  it  as  follows :  Au- 
gust 14,  1853,  $33,000 ;  August  6,  1856,  $33,000 ;  and  Septem- 
b&r  30,  1857,  $34,000.  The  bonds  bore  dates  as  follows: 
April  1,  1853,  $33,000;  April  1,  1854,  $33,000;  and  April 
J,  1855,  $34,000.  To  obviate  the  necessity  of  an  elaborate 
statement  of  the  facts  as  to  the  differences  out  of  w-hich 
this  suit  grew,  they  will  be  miade  to  appear  as  far  as  nec- 
essary in  our  discussion  of  the  qu'estions  involved.  This 
action  was  filed  on  March  23,  1870,  and  the  answer  was  not 
filed  for  many  years  thereafter.  The  action  was  brought  in 
equity,  and  for  the  purpose  of  compelling  the  appellee  to 
issue  to  her  certificates  of  stock  for  interest  which  matured 
on  her  subscription   to  the  capital   stock   during  certain 
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periods,  for  certificates  of  stock  for  taxes  paid  by  the  tax- 
payers of  the  county  to  meet  the  interest  which  matured 
on  the  bonds  which  had  been  issued  to  pay  for  >her  subscrip- 
tion, and  also  to  recover  certain  alleged  casth  dividends 
which  she  claimed  she  was  entitled  to  receive.  For  con- 
venience, we  will  designate  Hart  county  as  appijJlant,  and 
the  Louisville  &  Nashville  Railroad  Company  as  appellee. 

The  first  question  that  will  be  considered  is,  did  interest 
accrue  on  the  subscription  from  dates  <m  which  the  appellee 
claims  the  bonds  were  actually  delivered  to  it  in  payment 
of  the  subscription? 

Section  5  of  the  act  of  March  20,  1851  (2  Acts  1850-51. 
p.  444,  c.  505),  naads  as  follows:  "Said  compamy  shall  al- 
low to  ;all  subsoribers  and  holders  of  stock  under  the  com- 
pany, interest  on  the  same  from  the  time  of  paying  for  said 
stock  up  to  the  time  of  making  the  first  dividend,  and  to 
issue  to  the  holder  stock  therefor;  and  when  stock  shall 
be  subscribed  for  a  branch  they  may  provide  that  said  stock 
shall  not  be  entitled  to  draw  dividends  until  said  brandi 
is  completed,  but  may  allow  interest  on  the  payments  up 
to  the  completion  thereof,  and  pay  it  in  stock.''  It  will 
be  observed  th.at  it  is  made  the  duty  of  the  company  to 
allow  interest  on  the  stock  issued  by  it,  from  the  time 
of  paying  for  the  stock  up  to  the  time  of  making  the  first 
dividend,  and  to  issue  to  the  holders  of  stock  certificates 
therefor.  The  counties  were  authorized  to  issue  bonds  to 
pay  their  stock  subscriptions.  Although  the  bonds  deliv- 
ered to  the  appellee  in  payment  of  the  stock  subscription 
bore  date  anteTior  to  the  delivery  of  the  same,  and  although 
the  party  who  purchased  them  would  be  entitled  to  the  in- 
terest thereon  from  their  date,  still  the  interest  on  th«e  sub- 
scription for  which  stock  was  to  be  issued  did  not  begin  to 
run  until  the  subscription  was  actually  paid — in  this  case,. 
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until  the  stock  was  actually  delivered  in  payment  of  the 
8iib0cription.  The  interest  on  the  bonds  and  interest  on  the 
stock  subsciiptioiis  are  separate  and  distinct  things  pro- 
vided for  in  the  charter  and  amendments.  As  an  induce- 
ment to  the  coonties  to  subscribe  for  the  capital  stock  of 
the  appellee,  interest  was  to  be  paid  on  the  subscription 
from  the  date  of  its  payment.  Besides,  the  charter  pro- 
visions indicated  a  hope  of  the  promoters  that  the  dividends 
declared  on  the  stock  would  pay  the  interest  on  the  bonds. 
And  it  was  therefore  provided  that,  if  ttoey  did  not  do  £K> 
that  the  taxpayers,  who  were  required  to  pay  taxes  for  that 
purpose,  were  entitled  iao  certificates  of  stock  in  the  com- 
pany for  the  amount  of  the  taxes  paid  by  each.  The  booda 
having  been  delivered  almost  a  half  century  ago,  no  one 
could  possibly  have  any  recollection  as  to  the  dates  th^ 
were  delivered  in  payment  of  thie  «tock.  It  was  the  business 
of  the  company  to  keep  a  record  of  the  transactiona  between 
the  company  and  subscribers  to  the  capital  stock  of  the 
company.  Their  books  should  have  shown  who  were  sub- 
scribers, the  amount  of  each  subscription,  and  tihe  date 
the  bonds  were  delivered  in  payment  of  the  subscription. 
This  is  an  action  by  one  who  at  that  time  and  for  many 
years  thereafter  in  part  constituted  the  corporation.  The 
county  had  the  right  at  any  time  to  examine  the  books 
of  the  company.  In  Tumbull  v.  Payson,  95  U.  S.,  421, 
24  L.  Ed.,  437,  the  court  said:  "Where  the  name  of  an 
individual  appears  on  the  stock  Ikx^  of  a  corporation  as  a 
stockholder,  the  prima  facie  presumption  is  that  he  is  the 
owner  of  the  ertock,  in  case  where  there  Is  nothing  to  re- 
but that  presumption;  and,  in  an  action,  against  him  as 
a  stockholder,  the  burden  of  proving  that  he  is  not  a  stock- 
holder, or  of  rebutting  that  presumption,  is  cast  upon  the 
defendant."    If  the  books  of  the  appellee  are  prima  facie 
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evideojce  that  one  is  a  stockholder,  they  would  be  still 
stronger  evidence,  w*hen  it  is  admitted  a  party  is  a  stock- 
holder, to  show  when  he  paad  his  subscription.  TSiere  was 
no  evidence  oflPered  to  impeaiCh  the  correctness  of  the  record 
kept  by  the  appellee  as  to  the  time  the  bonds  were  delivered, 
nor  to  overcome  the  presumption  that  the  record  was  cor- 
rectly kept.  Counsel  for  the  appellant  contend  that  the 
presumption  should  be  indulged  that  the  bonds  were 
delivered  on  the  day  they  bear  .date,  but  there 
is  evidence  in  the  record  wkiah  shows  that  counties  fre- 
quently delivered  their  bonds  in  payment  of  stock  subscrip- 
tions after  the  time  they  bore  date,  and  this  fact  tends  to 
overcome  the  presumption  clainned  by  counsel  for  the  ap- 
pellant to  exist.  Our  opiaion  is,  however,  that  the  record 
kept  by  the  company  showing  date  of  delivery  in  this  case 
is  the  best  <&vidence  as  to  the  date  when  the  stock  subscrip- 
tion was  paid. 

The  county  contends  that  the  holders  of  tax  receipts  were 
only  entitled  to  the  dividends  that  were  declared  after  the 
stock  was  delivered  to  them  for  same.  The  appellee  claims 
that  it  issued  to  the  holders  of  tax  receipts,  when  presented, 
an  amount  of  stock  equnl  to  the  tax  receipt,  and  also  all 
cash  and  stock  dividends  wiiieh  had  been  declared  on  the 
stock  issued  for  the  tax  receipts.  The  claim  is  made  that 
the  county  is  lantitled  to  the  dividends  as  in  the  case  where 
stock  is  sold  after  a  dividend  has  been  declared.  There 
was  no  sale  by  the  county  of  her  stock  to  a  taxpayer.  The 
stock  went  to  the  taxpayer  by  virtue  of  the  statute.  At 
the  time  these  taxes  w^re  paid,  or  at  least  part  of  them, 
the  county  did  not  hold  certificates  for  her  stock.  Until 
the  certificates  for  the  stock  were  issued,  the  county's  claim 
for  stock  was  of  the  same  equitable  character  as  was  that 
i)f  the  taxpayer  to  the  stock  which  the  law  declared  he  was 
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entitled  to  upon  the  payment  of  taxes.  The  law  compelled 
the  tax-paying  oitizene  of  Hart  ooumty  to  pay  for  the  stock 
for  whkh  she  subscribed,  by  paying  taxes  to  be  used  in 
the  payment  of  interest  and  principal  of  her  bonds.  Section 
15  of  the  act  of  January  9,  1852  (Acts  1851-52,  p.  742, 
c.  429),  reads  as  follows:  "That  the  said  Louisville  & 
Xadhville  Railroad  shall,  upon  the  date  of  the  first  dividend, 
and  thereafter  Upon  presentation  and  surrender,  at  the  of- 
fice of  the  company,  of  tax  receapts  for  taxes  paiid  to  de- 
fray interest  upon  bonds  given  by  any  county,  under  this 
act,  issue  to  the  holders  thereof  stock  for  the  same.  Said  tax 
receipts  8Aiall  be  negotiable  by  endorsement,  and  no  stock 
shall  be  issued  for  a  less  amount  than  one  share.''  By  sec- 
tion 4  of  the  act  of  January  17,  1856  (1  Acts  1855-56,  p. 
188,  c.  20),  it  was  provided  that  the  county  courts  shall 
appoint  the  clerk  of  the  county  or  circuit  court,  or  one 
of  the  commissioniers  of  the  sinking  fund,  to  issue  certifi- 
cates to  the  taxpayers,  etc.,  of  taxes  paid,  when  the  amount 
du©  the  holder,  is  flOO.  This  is  to  be  done  at  the  end  of 
each  month.  The  concluding  clause  of  section  4  is  as  fol- 
lows: "The  holders  of  such  stock  shall,  to  all  intents  and 
purposes,  be  entitled  to  all  the  rights  and  privileges  of 
stoickholders,  but  such  stock  shall  not  bear  interest."  The 
stock  thus  heW  by  a  taxpayer  or  his  assignee  was  entitled 
to  all  rights  and  privileges  of  other  stockholders,  except 
such  stock  "shall  not  bear  interest."  The  ownership  of  the 
stock  by  a  taxpayer  did  not  depend  upon  the  fact  that 
he  held  a  certificate  from  the  clerk  or  commissioner,  but 
upon  the  fact  that  he  had  paid  taxes.  It  is  shown  that  the 
appelliee  delivered  the  stock  to  the  taxpayers  or  their  as- 
signees as  required  by  the  act.  After  having  fully  and  sat- 
isfactorily mert  the  demands  of  the  taxpayers  or  their  as- 
signees, the  county  is  hero  asking  that  she  be  adjudged  cer- 
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tiflcates  for  part  of  the  amounts  for  which  the  appellee  has 
issued  stock  to  the  taxpayers  or  their  assignees.  In  oiih^er 
words,  the  county  demands  cerUflcates  of  stock,  and  divi- 
dends thereon^  w<hich  by  the  express  terms  of  the  statute 
are  declared  to  belong  to  othera.  There  w  absolutely  no 
merit  or  justice  in  the  claim,  and  it  would  certainly  be  very 
inequitable  to  allow  it. 

There  is  another  question  in  the  case,  involving  the  right 
of  the  county  to  have  issued  to  her  stock  for  interest  which 
accrued  on  her  subscription  between  April  1,  1862,  and 
June  30,  1864 ;  the  latter  being  the  date  on  which  the  first 
cash  dividend  was  made.  In  October,  1861,  at  a  stockhold- 
ers^ meeting,  a  one-fourth  of  1  per  cent,  stock  dividend 
was  declared,  of  date  of  April  1,  1862.  Hardin  county, 
being  one  of  the  cotmties  whic?h  had  subscribed  for  stock, 
denied  the  right  of  appellee  to  stop  the  running  of  inter- 
est on  stock  subscriptions  by  declaring  the  stock  dividend 
mentioned;  her  contention  being  that  nothing  but  the  de- 
claring of  a  cash  dividend  would  stop  interest  on  the  stock 
subscriptions.  Although  ilier  representative  ,\nas  prepent 
at  the  meeting,  and  made  m>  objection  to  the  proceedings 
declaring  the  dividend,  yet  ttie  county  repudiated  it,  and 
continued  to  do  so,  and  at  subsequent  meetings  of  stock- 
holders protested  against  it,  which  culminated  in  a  suit 
which  finally  reached  this  court,  which  held  -that  the  in- 
terest did  not  cease  to  run  on  the  subscription  utttil  the 
cash  dividend  was  declared,  in  June,  1864.  Hardin  County 
V.  Louisville  &  Nashville  Railroad  Company,  92  Ky.,  412, 
14  R.,  401,  17  S.  W.,  860.  The  conclusion  of  the  court  is 
now  adhered  to.  Therefore  the  necessity  is  obviated  to 
again  discuss  the  question.  T4ie  course  Ha-rt  county  pur- 
sued is  entirely  different  from  that  of  Hardin  county.  At 
the  meeting  declaring  the  one-fourth  of  1   per  cent,  divi- 
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dend.  Hart  couaty  was  represented  by  one  of  her  sinking 
fund  commiMioners.  At  the  meeting  of  the  stocldioUers  in 
1865,  the  qnestion  arose  m  to  the  claim  and  position  of 
Hardin  county ;  she  claiming  that  she  was  entitled  to  stock 
for  interest  which  accumulated  between  April  1,  1861,  and 
June  30,  1864,  and  the  dividends  on  that  crtock,  as  well  as 
the  other  stock  held  by  her.  At  this  meeting  Hart  county 
was  represented  by  two  of  her  three  commissioners,  and 
Hardin  county's  claim  was  unanimously  denied,  and  proper 
record  was  made  thereof.  This  action  was  acquiesced  in 
tmtil  this  suit  was  filed.  In  the  meantime  several  cash 
dividends  were  declared  upon  the  basis  that  none  of  the 
counties  (and  there  were  many  of  them)  were  entitled  to 
etock  for  interest  during  the  time  mentioned,  or  dividends 
thereon.  Hart  county  joined  with  all  tjie  other  counties 
in  thus  oooAtniing  their  rights  under  the  charter.  All 
other  couttties,  except  Hardin,  acquiesced  in  this  interpreta- 
tion of  their  rights  under  the  charter  as  amended,  and 
nev^r  did  assert  any  claim  against  the  company  for  interest 
stock  covering  the  period  in  question.  Thus  Hart  county 
voted  that  she  and  the  other  coun>ties  were  not  entitled  to 
this  stock,  and  the  other  counties  adhered  to  that  conclu- 
sion, and  never  claimed  or  received  such  stock.  Hart  county 
now  attempts  to  repudiate  the  a^^tioo  taken  with  the  ap- 
proval of  her  representatives  at  the  stockholders'  meetings, 
and  claims  that  whic<h  she  formerly  said  srtie  did  not  own. 
After  the  proceedings  at  the  stockholders'  meetings,  she 
stood  by  and  saw  other  counties  who  had  subscribed  for 
fttock  acquiesce  in  the  action  of  the  stockholders;  saw  the 
appellee  declare  and  pay  dividends  upon  the  basis  that  the 
right  to  such  stock  did  not  exist  in  stock-subscribing  coun- 
ties and  municipalities.  It  is  suggested  that  there  is  noth- 
ing to  show  that  these  commissioners  were  present  at  the 
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meeting  of  the  stockholders  by  authority  of  Hart  county. 
The  law  authorized  them  to  be  present  at  Buch  meetings 
to  represent  the  county,  and  we  must  presume,  after  the 
lapse  of  so  many  years,  that  they  were  there  acting  witk 
the  c<msent  and  approval  of  the  county,  and  we  therefore 
say  that  Hart  county  acquiesced.  The  reason  for  refusing 
to  grant  relief  on  this  claim  of  Hart  county  is  as  good  as 
it  was  in  the  case  of  Simpson  County  v.  Louisville  &  Nash- 
ville Railroad  Company,  U  R.,  673,  19  S.  W.,  666,  wherein 
Judge  Lewis,  delivering  the  opinion  of  the  court,  said:  "If 
the  county  court  had  authority  to  so  order  application  of 
the  stock  dividends,  the  county  and  sinking  fund  commis- 
sioners as  well  are  estopped  to  claim  the  stock  from  the 
company,  for  it  was  disposed  of  and  applied  precisely  lii 
accordance  with  the  order  and  direction  of  that  court. 
And  if  it  be  conceded,  as  is  argued,  that  the  sinking  fund 
commissioners,  and  not  the  county  court,  h-ad  the  right 
to  control  and  disjwse  of  the  dividend  stock,  their  conduct 
was  not  such  as  to  entitle  them  to  relief  that  involved  in- 
justice to  the  company,  that  is  not  shown  to  have  acted  in 
bad  faith.  For  tbe  evidence  is  entirely  satisfactory  that 
they  knew  of  and  consented  to,  if  they  did  not  directly  ad- 
vise, the  action  of  the  county  court,  and  also  were  aware 
of  the  fact  that  the  company  was  applying  the  stock  as 
directed  and  authorized  by  the  county  court.  Yet  they 
made  no  objection  then,  nor  thereafter,  for  more  thian 
five  years.  To  suppose  the  commissioners  were  not  aware 
of  the  disposition  that  was  being  made  of  the  stock  in 
question,  that  they  now  claim  to  have  "had  the  exclusive 
right  to  hold  and  control,  is  to  assume  they  were  utterly 
unmindful  of  their  duties;  and,  if  they  did  know,  it  was 
their  duty  to  then  speak,  and,  having  acquiesced  so  long, 
they  can  not  now  equitably  ask  the  relief  sought."     We 
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are  of  the  opinion  that  it  would  be  inequitable  to  the 
other  stockholders  and  to  tbe  appellee  to  grant  this  relief, 
and  we  therefore  conclude  that  Hart  county  has  been 
estopped  by  her  action  to  demand  it. 

Prom  the  conclusion  we  have  reached,  that  Hart  county 
was  not  entitled  to  the  stock  claimed,  it  necessarily  follows 
that  she  is  not  entitled  to  any  dividends  thereon. 

In  addition  to  the  other  reasons  given  for  denying  the 
county's  right  to  recover  interest  stock,  there  is  another 
which  we  deem  conclusive.  Hart  county  in  1879  sold  her 
principal  stock.  By  section  5,  supra,  she  was  entitled  to 
interest  on  her  principal  stock  from  the  time  she  paid  for 
it  to  the  date  of  the  first  cash  dividend,  and  for  whicih 
she  was  entitled  to  have  stock  issued  to  her.  This  interest 
was  like  any  other  interest  that  might  accumulate  upon  a 
debt,  but,  instead  of  its  being  paid  in  cash,  it  was  to  be 
paid  in  stock.  It  was  an  incident  to  the  principal  stock, 
exactly  the  same  as  interest  is  an  incident  to  a  debt.  If 
the  debt  is  assigned,  a<nd  interest  has  matured  thereon, 
the  interest  passes  to  the  assignee  as  effectually  as  the 
debt  If  the  interest  had  been  payable  in  cash  instead  of 
stock,  the  party  to  whom  the  county  transferred  the  prin- 
cipal stock  would  certainly  at  the  same  time  have  ac- 
quired the  interest  due  tbereon.  This  is  because  it  would 
have  been  an  incident  to  the  stock.  The  mere  fact  that  the 
appellee  could  pay  it  in  stock  did  not  make  it  different 
from  what  it  would  have  been,  had  it  been  payable  in  cash. 
W^  are  of  the  opinion  that,  when  she  sold  smd,  transferred 
her  principal  stock,  if  any  interest  had  been  due  thereon 
(we  have  said  none  was),  it  would  have  passed  to  the 
purchaser.  This  view  is  supported  by  Boardman  v.  Lake 
Shore  Railroad  Oo.,  84  N.  Y.,  157;  Jermain  v.  Lake  Shor^ 
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Railroad  Co.,  91  N.  Y.,  483;  and  Manning  v.  Quicksilver 
Mining  Co.,  24  Hun.,  361. 

In  view  orf  the  conclusions  reached^  we  have  not  thought 
it  necessary  to  discuss  the  effect  of  the  lOi^  per  cenit.  stock 
dividends  declared,  nor  .the  question  of  limitation. 

The  judgment  is  affirmed  on  the  appeal  of  Hart  county, 
and  reversed  on  the  appeal  and  cross-appeal  of  the  Louis- 
ville &  Nashville  Railroad  Company,  for  proceedings  con- 
sistent with  this  opinion. 

Response  by  Judge  Paynter  to  petition  for  rehearing. 

Per  Curiam.  It  is  not  a  difficult  matter  for  zealous  coun- 
sel to  conclude  that  a  court  has  not  fully  understood  the 
record,  when  its  conclusions  on  the  facts  and  the  law  do 
not  accord  with  their  views.  This  is  unfortunate,  but  it  has 
always  been  so,  and  will  continue  to  be,  so  long  as  courts 
exist,  and  lawyers  are  unsucoeeaful  in  the  prosecution  of 
cases  before  them.  The  alleged  Inaccuracy  of  the  court  in 
summarizing  the  purpose  of  the  action  had  not  the  slightest 
effect  on  the  conclusion  of  the  court.  On  the  contrary,  the 
court  accurately  states  the  claim  of  the  county  as  to  its  al- 
leged '  right  to  dividends  on  stock  issued  to  taxpayers  or 
their  assignees  before  such  certificates  of  stock  were  so  is- 
sued. Notwithstanding  the  criticism  which  counsel  saw 
proper  to  make  of  the  opinion  of  the  court,  wherein  the 
purpose  of  the  action  was  stated  with  reference  to  the 
claim  to  which  we  have  just  referred,  counsel  who  filed 
the  petition  for  a  rehearing  were  so  impressed  with  the 
opinion  of  the  court  on  that  question  that  they  were  moved 
to  say  in  the  petition  for  rehearing,  "We  have  regarded 
the  right  of  the  county  in  this  particular  as  doubtful,  and 
will  not  further  insist  upon  the  same." 
•  In  the  opinion  of  the  court  it  is  stated  that  in  Hardin 
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County  V.  Louisville  &  Nashville  Railroad  Co.,  92  Ky.,  412, 
14  R.,  401,  17  S.  W.,  860,  <*the  interest  did  not  cease  to  pm 
on  the  subscription  until  the  cash  dividend  was  declared, 
in  June,  1864,"  and  "the  conclusion  of  the  court  is  now  ad- 
hered to."  Counsel  criticise  the  opinion  because  they  seem 
to  conclude  that  the  court  did  not  follow  the  Hardin  Coun- 
ty case.  The  court  did  adhere  to  it  in  holditfg  that  the  stock 
dividend  of  one-quarter  of  1  per  cent,  did  not  stop  the  run- 
ning of  interest,  and  that  the  interest  was  not  stopped  un- 
til the  payment  of  a  cash  dividend.  However,  on  the  ques- 
tion of  estoppel  the  court  said  the  facts  of  this  case  are  es- 
sentially different  from  those  of  the  Hardin  County  case. 
The  court  in  the  Hardin  County  case  refused  to  apply  the 
doctrine  of  estoppel.  In  this  case  the  court  did  apply  it  to 
an  essentially  different  state  of  facts.  The  criticism  of 
counsel  could  only  be  justified  upon  the  theory  that,  be- 
rause  the  court  refused  to  apply  the  doctrine  of  estoppel 
against  one  county,  it  can  not  do  it  against  another  county 
on  a  different  state  of  facts.  The  court  admits  an  error 
in  saying  that  Hart  county  was  represented  at  a  certain 
meeting  of  stockholders,  but  the  correction  of  this  error 
does  not  render  it  improper  to  apply  the  doctrine  of  estop- 
pel to  the  facts  of  this  case.  It  might  be  conceded  that 
the  court  reached  an  erroneous  conclusion  on  all  the  ques- 
tions adjudged,  save  the  one  wherein  the  court  held  that 
the  assignment  of  the  principal  stock  carried  with  it  the 
claim  for  interest  stock;  still  Hart  county  was  not  entitled 
to  recover.  The  court  adheres  to  the  conclusion  reached 
on  that  question. 

The  whole  court  (except  Judge  Hobsoji,  who  did  not  sit 
in  the  case)  considered  the  petition  for  a  rehearing  and 
overruled  it. 
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Case  1&— Action  by  F.  P.  Toof,  &c.,  against  James  McNtjltt  and 
Othebs,  Involving  the  VALiDirr  of  a  City  Obdinangb,  Restmct* 
iNG  the  Sale  of  Liquobs,  ftc.,— -June  20. 

filoS  McNulty  and  Others  v,  Toof  and  Others. 

136     87fl\ 

APPEAL  FROM  H'C&ACKEN  CIBCUIT  OOUBT. 

JUDOHENT  FOB  DEFENDANTS  AND  PLAINTIFFS  APPEAL.      ReVEBSED. 

Municipal  Corpobations— Obdinances — ^Validity — ^Titlb— Sufficiek- 
CY — ^Adoption — Recobds — ^Police  Powebs — Intoxioatino  ILjquobs 
—Closing  Saloons — ^Penalties — Action — ^Pleading. 

Held:  1.  An  ordinance  entiUed  an  ordinafofce  prohibiting  the  dlBpens- 
ing  of  spirituous  liquors  during  certain  hoursi;  cJceing  ealoona, 
coffee  houses,  and  like  places  of  business  during  such  period,  aiMl 
requiring  the  removal  of  obstructions  to  the  interior  vlefw  from, 
saloons,  coffee  houses,  of  like  placets)  KMf  busineest  Ib  not  repnig- 
nant  <to  Kentucky  Statutes,  section  3059,  providing  that  no  ordi- 
nance shall  embrace  more  than  one  subject  which  -stiall  be  ex- 
pressed in  the  title. 

2.  Under  Kentucky  Statutes^  section  C058,  conf€rring  power  on  cer- 
tain cities  to  regulate  the  selling  cr  giving  away  of  spirituous 
liquors  by  any  person  within  the  city  other  than  thosel  duly  li- 
censed, and  to  pass  such  ordinances  as  may  be  expedient  in  main- 
taining the  peace,  good  government,  health,  and  welfana  of  the 
city,  an  ordinance  prohibiting  the  dispensing  of  spirituous  liquors 
between  certain  hours  of  the  night,  requiring  rtbe  closing  of  sa- 
loons, and  the  removal  of  obstructions  from  the  interior  view  of 
saloons,  is  authorized. 

2.  A  profvisjion  in  the  ordinance  prohibiting  druggiiPts  from  dispensing 
spirituous  liquors  between  certain  hours  of  the  nigjht  is  invalid, 
a  druggist  not  being  permitted  to  dispeofse  liquors  at  any  time  as 
a  drink. 

4.  The  ordinance,  in  prohibiting  wholesale  liquor  dealers  from  dis- 

pensing liquors*  during  certain  hours,  is  invalid. 

5.  An  ordinance,  in  declaring  that  the  entrance  or  exit  of  any  person 

from  any  isaloon  during  the  hours  specified  that  same  should  be 
closed  (Should  be  prima  facie  evidence  of  its  violation  is  invallS, 
as  an  attempt  to  legislate  on  the  weight  and  eflebt  of  evidence. 

6.  Where  the  invalid  provisions  of  an  ordinanoe  can  be  elimloated 

without  affecting  the  remainder,  it  will  not  be  invalid  in  toto. 
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7.  In  an  action  for  the  penalty  for  violating  an  ordinance  requiring  the 

cl08iD«  of  saloons,  an  answer  controverting  the  valklity  of  the 
ordinance  hecanse  it  had  not  been  published  as  required  by  Ken- 
tucky statutes,  sectton  3045,  may  be  filed,  and  the/  questioii  of 
fact  inveertigated. 

8.  Under  Kentucky  Statutes,  section  3063,  providing  that  the  general 

council  shall  cause  all  ordinances  passed  by  theon  to  be  fairly 
recorded  in  the  Journal  of  proceedings,  an  answer  in  an  action  for 
toe  penalty  for  violating  an  ordinance  averring^  that  the  ordinance 
waa  not  recorded  in  the  joumal  on  the  days  it  passed  the*  respect- 
ive houses  y.  insufficient,  as  it  does  noit  aver  that  thei  ;proceedings 
of  the  board  were  not  recorded  at  all. 

THOS.  B.  MOSS,  AiTOBN£Y  fob  Appellants. 

This  action  was  begun  tn  the  court  below  on  an  ex  parte  petition 
filed  by  F.  P.  Toof  and  others  to  test  'the  validity  of  an  ordinance 
of  the  city  of  Paducah. 

James  McNulty  and  Chas.  Graham,  who  are  saloonkeepers  in 
said  city,  asked  leave  to*  be  made  parties,  as  the  ordinances  had 
Deen  atteoapted  to  be  enforced  in  the  police^  court  of  Paducah 
against  tftiem,  and  they  were  mad«  parties  by  leanre  of  court  and 
filed  a  general  demurrer  U>  the  petition,  and  four  day?  later  the 
court  rendered  a  judgment  overruling  their  demurrer,  and  they 
then  tendered  an  answpr  which  the  court  refused  to  allow  filed. 

We  contend  the  court  erred,  flrst^  In  holding  the  said  ordinance, 
or  any  part  thereof,  valid;  and,  second,  in  refusing  to  a;ilow 
answer  to  be  filed. 

The  answer  shows  that  the  ondinance  In  question  was  never 
reoordietd  in  the  Journal  of  the  proceedings  of  the  general  council 
as  required  by  sections  3046  and  306S,  Kentucky  Statutes,  which 
are  parts  of  the  charter  of  citiee  of  the  second  classy  and  which 
fact  would  have  been  clearly  established  by  the  proof. 

The  answer  also  alleged  that  the  ordinance  had  never  been 
published  in  any  daily  newspaper,  as  required  by  said  ^section 
3045. 

We  contend  that  the  ordinance  Is  invalid  for  two  reasons:  1. 
Because  in  violation  of  section  3059,  Kentucky  Statutes),  which 
provides  that  "no  ordinances  sha*!!  embrace  more  than  one  subject 
<and  that  shall  be  expressed  in  the  title;"  and  (2)  Because  in  its 
provisions  it  is  oppressi've,  partial,  and  unreasonable. 

The  title  to  the  ordinance  embraces  two  subjects,  which  are  not 
related,  and  have  no  logical  connection  one  with  the  other.  The 
proj\'1sions  In  the  title  which  forbid  the  iselling  or  giving  away 
liquors  between  certain  hours,  sund.  tho^e  which  provide  for  the 
rfmoval  of  all  obstructfcns  to  an  Interior  view  for  certain  days 
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have  DO  sort  of  connection  whatever,  and  surely  embrace  mors) 
than  one  legislative  subject 

iWhere  at  first  blushi  an  ordinance  strikes  the  Judicial  mind  as 
•being  unfair,  unreasonable,  and  oppresi^ve,  the  court  should  not 
beeitate  tx>  hold  it  a  nullity. 

AUTHORITIES  CITED. 

City  of  Covington  v.  Ludlow,  1  Met.,  295;  Kentucky  Statutes, 
sections  o045,  3063;  City  of  Louieville  v.  McKegney,  7  Busb,  G51; 
Dillon  Mun.  Cor.  Vol,  1,  sec.  331;  Black  Con.  Law,  p.  28S;  Hinda 
V.  Rice,  10  Bush,  528;  Kniper  v.  City  of  Louisville,  7  Bush,  603: 
Simrall  v.  City  of  Covington,  12  Rep.,  404;  Anderaon  v.  City  of 
Wellington^  40  Kan.,  173;  People  v.  Armstrong,  16  Am.  St.  Rep., 
574;;  Phillips  v.  Denver,  41  Am.  St.  Rep.,  230;  Steflfy  v.  Monroo 
City,  41  Am.  St.  Reps.,  436;  Gastineau  v.  Conwmonwealth,  22d  Rep., 
157;  Heckinger  v.  City  of  Maysville,  22d  Rep.,  487;  Stato  v. 
Webber,  22d  Am.  St.  Reps.,  920. 

REED  ft  BERRY,  attoki^ets  fob  appellee. 

No  oonstitutional  question  ia  involved  in  this  appeal,  as  we 
understand  it,  but  the  on>ly  question  is^  whethen  the  ordinance  oon- 
forms  to  that  i>rovision  of  isection  3059,  which  reads  a&  follows: 
"No  ordinance  shall  embrace  more  than  one  subject  and  that  shall 
be  expressed  in  the  title." 

We  insist  that  the  title  of  the  tondinance  does  not  embrace  but 
one  subject,  and  that  might  well  have  been  <eapre8sed  in  the  follow- 
ing language:  "An  ordinance  to  re(gulate,  or  further  regulate, 
the  sale  of  apirituous,  vinous  and  malt  liquorB  in  the  city  of 
Paducah.'* 

The  title  to  this  ordinance  is  unnecedearily  extended,  but  9till  it 
relates  to  only  the  regulfition  of  the  flale  of  Uquors  in  the  city 
of  Paducah. 

If  it  bo  conceded,  which  we  do  not,  tih&t  sections  4  and  6  .there- 
of are  an  unreasonable  exercise  of  polices  power,  and  that  tne 
ordinance  is,  to  that  extent,  invalid,  yet  the  remaining  sections 
being  in  accord  with  the  title,  are  valid. 

The  validity  of  a  law  should  always  be  favored  by  the  oourt» 
and  ^hen  in  doubt  the  court  should  hold  it  valid. 

The  court  be<low  properly  refusied  to  allow  McNuky  ft  Graham 
to  file  their  answer,  because  it  contained  jMthing  that  the  court 
oould  take  cognizance  of. 

The  contention  oiC  the  appellants  that  the  ordinance  wa^  mot 
in  force,  because  certain  directory  requirements  aa  to  spraadins 
same  on  the  record  and  its  ipubllcation,  could  not  be  raised  In 
this 
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AUTHORITIES  CITED. 

Allen  V.  Hall,  14  Bush,  85;  Phillips  v.  Covington  Bridge  Co.,  2 
Met.,  222;  Gale,  &c..  v.  Owen  County.  83  Ky..  61;  Hlnes  v.  Rice,  10 
Bueh,  528;  Lafferty,  &c.,  v.  HuAn,  kc,  99  Ky.,  82. 

Opinion  op  the  court  by  JUDGE  O'REAR— Revebsing. 

This  proceeding  and  appeal  involves  the  validity  of  the 
following  ordinance,  passed  by  the  general  council  of  the 
city  of  Paducah,  a  city  of  the  second  class: 

^^\n  ordinance  prohibiting  the  selling,  dispensing  or  giv- 
ing away  of  any  spirituous,  vinous  or  malt  liquors,  between 
the  hours  of  10:30  o'clock  p.  m.  and  5  o^clock  a.  m,;  closing 
saloons,  coffee  houses  and  like  places  of  business  during 
said  hours;  providing  for  the  removal  of  obstructions  to 
an  interior  view  from  the  exterior  and  front  of  any  build- 
ing occupied  by  a  saloon,  coffee  house  or  like  business  or 
calling,  on  certain  days  and  certain  hours,  and  prescribing 
penalties  for  violation  of  its  provisions. 

"Be  it  ordained  by  the  General  Council  of  the  City  of 
Padncah,  Ky. 

"Section  1.  That  it  shall  be  unlawful  for  any  saloon,  cof- 
fee house  or  other  place  where  spirituous,  vinous  or  malt 
liquors  are  sold  by  the  drink  in  the  city  of  Paducah,  to  sell, 
offer  for  sale  or  give  away  either  or  any  of  said  liquors  be- 
tween the  hours  of  10:30  p.  m.  and' 5  o'clock  a.  m. 

"Sec.  2.  That  each  and  every  saloon,  coffee  house  or  oth 
er  place  where  spirituous,  vinous  or  malt  liquors  are  sold 
by  the  drink,  in  the  city  of  Paducah,  shall  be  tightly  closed, 
front,  side  and  rear,  at  10:30  o'clock  p.  m.  and  the  same< 
shall  not  be  reopened  until  5  o'clock  a.  m.  the  succeeding 
morning,  and  the  entrance  to  or  exit  from  any  saloon,  cof- 
fee house  or  other  place  where  spirituous,  vinous  or  malt 
liquors  are  sold  by  the  drink  in  the  city  of  Paducah  by  any 
person  or  persons  during  the  time  herein  specified  that 
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same  shall  be  closed  shall  be  held  as  prima  facie  evidence 
of  a  violation  of  this  section. 

"Sec.  3.  That  whereas  the  police  of  the  city  are  deter- 
red by  the  regulations  governing  the  police  department  from 
entering  the  saloons,  each  and  every  saloon,  coffee  house 
or  other  place  where  spirituous,  vinous  or  malt  liquors 
are  sold  by  the  drink  in  the  city  of  Paducah,  shall  in  the 
front  doors  and  front  partitions  of  same,  hoist  all  blinds, 
open  all  screens,  remove  stained  glass  or  frosted  windows, 
and  remove  boxes  or  merchandise,  and  any  other  matter  or 
thing  which  may  obstruct  the  view  of  the  interior  of  such 
place  from  the  front  of  thereof  on  all  days  now  fixed  by  the 
State  law  that  these  places  shall  be  closed,  and  between 
the  hours  of  10:30  p.  m.  and  5  o'clock  a.  m.  as  provided  for 
♦  closed  hours  in  the  preceding  section. 

"Sec.  4.  That  it  shall  be  unlawful  for  any  druggist,  gro- 
cery-man, wholesale  liquor  dealer,  or  other  person,  to  dis- 
pense, sell  or  giv^  away  any  spirituous,  vinous  or  malt 
liquors  between  the  hours  of  10:30  o'clock  p.  m.  and  5  o'clock 
a.  m. 

"Sec.  5.  That  for  the  violation  of  any  of  the  provisions 
of  any  of  the  foregoing  sections,  the  offender,  upon  convic- 
tion of  the  first  offense,  shall  be  fined  any  amount  not  less 
than  ten  dollars  (110.00)  nor  more  than  fifteen  dollars 
(J15.00) ;  upon  the  conviction  of  the  second  offense,  the  of- 
fender shall  be  fined  in  any  amount  not  less  than  fifty  dol- 
lars (150.00)  nor  more  than  sixty  dollars  (|60.00) ;  upon  con- 
viction of  the  third  offense,  the  offender  shall  be  fined  in^ 
any  amount  not  less  than  seventy-five  dollars  ($75.00)  nor 
more  than  one  hundred  dollars  (|100.00),  and  in  addition 
thereto  the  license  to  sell  spirituous,  vinous  or  malt  liquors, 
in  the  city  of  Paducah,  issued  to  such  offending  person,  or 
firm,  shall  be  forfeited. 
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"Sec.  6.  That  all  ordinances,  or  parts  of  ordinances,  con- 
flicting with  any  of  the  provisions  of  this  ordinance,  are  to 
the  extent  of  such  confliction,  hereby  repealed,  and  this 
ordinance  shall  take  effect  from  and  after  its  passage  and 
approval. 

"Adopted  by  the  Council,  Nov.  17th,  1902. 

"Chas.  Reed,  Prest. 

"Adopted  by  the  Board  of  Aldermen,  Dec-  4th,  1902. 

"Chas.  Q.  C.  Leigh,  Prest. 

"Approved  Dec.  19th,  1902.    D.  A.  Yeiser,  Mayor.'' 

The  first  objection  to  the  ordinance  is,  it  is  claimed,  that 
its  title  embraces  more  than  one  subject,  and  is  therefore 
repugnant  to  section  3059  of  the  statutes,  namely:  "No 
ordinance  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title."  The  court  is  of  the  opinion 
that  the  fact  that  the  subject-matter  is  detailed  in  the  title 
more  minutely  than  is  necessary  does  not  invalidate  the 
ordinance.  Allen  v.  Hall,  14  Bush,  85.  What  this  title 
'  really  means,  and  the  sum  of  it  is,  that  the  ordinance  is  one 
"to  further  regulate  the  sale  of  spirituous,  vinous  and  malt 
liquors  in  the  city  of  Padncah."  The  main  objection  to  the 
provisions  of  this  ordinance  is,  it  is  argued,  that  it  is  an 
improper  exercise  of  the  police  power  of  the  State.  Among 
the  powers  conferred  upon  the  municipalities  of  cities  of 
the  second  class  is  that  (subsection  10,  section  3058,  Ken- 
tucky Statutes):  "To  restrain,  regulate  and  prohibit  the 
selling  or  giving  away  of  any  spirituous,  vinous*  or  malt 
liquors,  by  any  person  within  the  city  other  than  those  duly 
licensed;  to  forbid  and  punish  the  selling  or  giving  away 
of  any  spirituous,  vinous  or  malt  liquor  to  any  woman,  min- 
or or  habitual  drunkard."  Subsection  23,  section  3058:  "To 
impose,  enforce  and  collect  fines,  forfeitures  and  penalties 
for  the  breach  of  any  provision  of  this  act  or  any  ordin- 
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ance.  .  .  ."  Subsection  25,  section  3058:  "To  pass  all 
such  ordinances,  not  inconsistent  with  the  provisions  of  this 
act,  pr  the  laws  of  the  State,  as  may  be  expedient  in  main- 
taining the  peace,  good  government,  health  and  welfare  of 
the  city,  its  trade,  commerce  and  manufactures,  and  to  en- 
force same  by  fines  and  penalties ;  and  any  enumeration  of 
subjects  and  matters  herein  to  be  regulated  shall  not  be 
construed  as  a  limitation  upon  this  general  power."  The 
State  has  a  right  to  determine  what  employments  or  busi- 
ness shall  be  permitted,  and  to  forbid  those  which  are  deem- 
ed prejudicial  to  the  public  good.  Under  this  right  it  for- 
bids the  keeping  of  gambling  houses  and  other  places  where 
games  of  chance  or  s"kill  are  played  for  money,  the  keeping 
for  sale  of  indecent  books  and  pictures,  and  the  keeping 
of  houses  of  prostitution  and  the  resort  thereto,  and  in 
some  States  the  sale  of  intoxicating  drinks  as  a  beverage. 
These  several  kinds  of  business  have  a  tendency  which  is 
injurious  and  demoralizing;  and  this  tendency  is  recognized 
even  in  States  where  they  are  not  forbidden,  and  they  are* 
subjected  to  regulations  with  a  view  to  reducing  their  evils 
to  a  minimum."  Cooley's  Constitutional  Limitations,  743. 
Under  this  general  power  of  the  State  to  regulate  the  traf- 
fic in  such  articles  and  such  employments  as  are  deemed  to 
be  deleterious  to  the  public  peace,  welfare  or  morals,  there 
has  been  delegated  expressly  to  the  municipality,  of  which 
Paducah  is  one  of  the  class,  the  power  to  likewise  regulate 
the  same  within  its  borders.  The  keeping  open  of  saloons 
and  resorts  where  intoxicating  liquors  are  sold  as  a  bever* 
age,  or  where  tippling  is  indulged  between  the  houra  of 
10:30  at  night  and  5  o'clock  in  the  morning,  is  a  matter 
that  may  be  regulated  by  the  municipality  under  the  grant 
of  the  police  power  above  conferred  upon  it  by  the  State. 
Nor  is  it  an  unreasonable  regulation,  or  beyond  the  fair 
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exercise  of  this  power,  for  the  municipality  to  require  not 
only  that  these  places  should  be  closed  between  the  hours 
mentioned,  but  that  at  such  times  as  they  are  by  the  laws 
of  the  State  or  the  ordinances  of  the  municipality  required 
to  be  closed  the  operators  shall  in  the  front  door  and  front 
partitions  of  their  business  houses  hoist  all  blinds,  open 
all  screens,  remove  stained  glass  or  frosted  windows,  and 
remove  such  obstacles  as  may  obstruct  the  view  of  the  inter- 
ior from  the  front  thereof.  Under  a  statute  conferring  sub- 
stantially the  same  powers  upon  cities  of  the  fourth  class 
regarding  the  restraining  and  punishing  of  vagrants  and 
prostitutes  and  whorendongers,  it  was  held  by  this  court 
(Dunn  V.  Com.,  105  Ky.,  834,  20  R./  1649,  49  S.  W^  813,  43 
L.  R.  A.,  701,  88  Am.  St.  Rep.,  344)  that  it  was  a  fair  exer- 
cise of  the  police  power  to  prohibit  prostitutes  from  being 
found  on  the  streets  between  the  hours  of  7  o'clock  p.  m. 
and  4  o'clock  a.  m.,  except  in  instances  of  reasonable  ne- 
cessity. 

Concerning  the  inhibition  of  a  druggist  dispensing  spirit- 
uous, vinous  or  malt  liquors  between  the  hours  of  10  -50  p. 
m.  and  5  o'clock  a.  m.,  we  are  of  opinion  that  the  ordinance 
is  invalid.  The  druggist  is  not  permitted  to  dispense  or  sell 
spirituous,  vinous  or  malt  liquors  at  any  time  by  the  drink 
or  as  a  beverage.  It  must  be  disposed  of  only  as  a  medi- 
cine, and  generally  upon  prescription.  It  may  be  important, 
and,  indeed,  necessary,  that  this  right  of  the  druggist  to 
lawfully  dispose  of  this  ware  at  any  time  of  the  day  or  night 
should  be  unrestric1»ed  by  such  interference.  Nor  is  it  a 
reasonable  exercise  of  the  police  power  of  the  State  to  pro- 
hibit wholesalers  of  liquors  from  moving  or  disposing  of 
their  wares  at  wholesale,  not  to  be  drunk  on  the  premises 
or  adjacent  premises,  at  any  hour  that  may  best  suit  the 
fonvenience  of  the  parties. 

V-.l.  13-14 
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We  are  also  of  the  opinion  that,  while  the  State  might, 
by  statute,  make  the  fact  that  persons  during  the  time  when 
the  keeping  open  of  saloons  and  such  places  is  prohibited 
are  seen  to  enter  or  leave  them  prima  fade  evidence  of  the 
violation  of  the  act  (Piqua  v.  Zimmerlin,  35  Ohio  St.,  507), 
we  are  unable  to  find  where  the  State  has  delegated  to 
the  municipality  the  right  to  legislate  upon  the  question  of 
evidence,  and  of  its  weight  and  effect  before  the  courts.  The 
provision  in  the  ordinance  making  such  fact  prima  facte 
evidence  of  the  violation  of  the  act  is  invalid.  In 
other  respects,  except  the  three  specifically  mention- 
ed, the  court  is  of  opinion  that  the  ordinance 
is  not  violative  of  any  term  of  the  Constitution 
or  statute  law  of  this 'State.  As  the  objectionable  features 
may  be  eliminated  without  affecting  the  remainder  of  the 
ordinance,  it  will  not  be  held  invalid  in  other  respects  be- 
cause of  their  presence. 

Appellants  MicNulty  and  Graham,  saloon  keepers,  ten- 
dered and  offered  to  file  an  answer  controverting  the  valid- 
ity of  the  ordinamce  upon  the  ground  that  it  had  not  been 
published  ia«  required  by  section  3045,  Kentucky  Statutes, 
which  requires  such  publication  before  an  opdiuance  sfhaJl 
be  in  force.  If  the  publioation  has  not  been  made  in  fact 
as  required  by  the  statute,  then  the  ordinamce  would  net 
be  enforced.  The  answpr  should  havt  been  permitted 'to 
be  filed,  and  the  question  of  fact  that  it  presented  in- 
vestigated. However,  there  is  no  limitation  as  to  when 
the  ordinance  should  be  publii<hed.  We  are  of  opinion  that 
it  would  become  effective  from  the  time  that  it  was  or  shall 
be  published  as  .provided  in  that  section. 

A  further  complaint  is  made  in  the  answer  of  McNulty 
and  Graham  that  the  ordinance  "was  never  recorded  into 
the  journal  of  the  proceedings,  of  the  board  of  council  of 
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date  November  17,  1902,  or  November  3,  1902,  nor  was  it 
recorded  in  the  journal  of  proceedings  of  the  board  of  alder- 
men on  November  20,  1902,  or  December  4,  1902."  Those 
were  the  dates  at  which  the  ordinance  had  its  first  and 
second  readings,  respectively,  and  was  put  upon  its  pass- 
age in  the  two  houses  of  the  city  council.  Section  3045, 
Kentucky  Statutes,  also  provides  "each  board  shall  keep  a 
correct  journal  of  its  proceedings,"  and  section  '3063 :  "The 
general  council  frhall  cause  all  ordinances,  -resolutions  and 
by-law^s  passed  iby  them  to  be  fairly  recorded  in  the  journal 
of  proceedings.  After  the  adjournment  of  any  session  of 
either  house,  all  of  the  original  ordinances  and  all  resolu* 
tions  which  may  have  become  laws  thereat  shall  be  filed  with 
the  auditor,  who  shall  record  the  same  in  well-bound  books 
provided  for  the  purpose  by  the  city:  provided,  that  no 
ordinanice  shall  be  recorded  until  it  shall  have  become  a 
law."  The  averm^ent  of  the  answer  upon  this  subject  is 
merely  that  the  ordinance  was  not  recorded  in  the  journal 
on  the  days  at  which  it  is  said  to  have  been  passed  by  the 
respective  houses  of  the  eouneil.  It  is  not  averred  that 
the  proceedings  of  the  board  were  not  recorded  upon  th^ 
journals  of  the  two  bodies  at  all.  We  are  of  opinion  that, 
if  the  proceedings  were  enrolled  upon  the  journals,  and 
thereafter  approved  by  the  bodies  whose  action  they  rep- 
resented, and  signed  by  their  respective  presiding  officers, 
the  requirements  of  the  section  would  have  been  complied 
with. 

The  judgment  is  reversed,  and  this  cause  remanded,  with 
directions  for  proceedings  consistent  herewith. 
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Ca.S£  17 — AonON  by  the  Commokwis^alth  aoaiivst  Tebbt  McGovptN 

TO  PREVENT  A  PbIZE-FIGHT  IN  THIS  STATE. — JUITE  20. 

Oommonwealth  v.  McGovem.    • 

appeal  fboh  jeffebson  cibcuit  cottbt,  chancebt  division. 

Fbom  a  Jddoment  Dismissing  the  Petition  the  Commonwealth  Ap- 
peals.    Revebsed. 

Pbizg-fighting — ^Equal  Division  of  Rewabd— Use  oiP  Gloves — Effect 
— jBQTJirr — ^PowEB  to  Enjoin. 

Held:  1.  Evidence  examined,  and  held  to  show  that  a  fight  adver- 
tised to  take  (place  between  certain  persons  would,  if  permlttcMS, 
constitute  a  prize-fight 

2.  The  fact  that  the  reward  is  to  be  equally  divided  bet?weea  tho  com- 

batants in  a  prize-fight  does  not  legalize  th«  transaction. 

3.  The  use  of  gloves  by  combatants  in  a  prize-fight  will  not  make  thf 

contest  any  dess  a  violation  of  the  statute. 

4.  Kentucky  Statutes,  1S99,  section  1289,  which  provides  that  it  shall 

be  the  duty  of  "all  Judges  of  icourts  ...  on  being  informed 
.  .  .  that  Buch  a  fight  (prize-fight)  is  about  to  take  place  .... 
to  suppress  and  prevent  the  some,  and  ...  .in  order  to  sup- 
press or  present  the  same  they  shall  exercise  all  the  powers  vested 
in  theim  for  the  prevention  of  crime?,"  authorizeb  a  court  oi 
equity,  in  a  suit  by  the  Commonwealth,  to  enjoin  lOne  from  per- 
mitting the  holding  tof  a  prize-fight  on  his  premises,  on  the  ground 
that  such  a  use  of  his  property  will  constltutei  a  public  nuisance, 
though  it  can  not  grant  an  injunction  against  thef  principals  in 
the  contemplated  prize-fight,  nor  those  connected  with  them  as 
managers,  trainers,  &c.,  because  the  proce^  of  the  criminal  courts 
is  adequate  to  prevent  the  fight  br  the  arrest  and  prosecution  of 
the  parties  concerned. 

C,  J.  PRATT,  attobney  general,  BKNNBTT  H.  YOUNG,  H.  L. 
STONB:,  D.  W.  FAIRLEIGH  and  helm  BRUCE,  FOB  appellant. 

STATEMENT. 

The  judgment  appealed  from  was  rendered  in  a  tsuit  brought 
by  the  Conunon^ealth  of  Kentucky  on  relation  of  the  Attorney 
General  against  Terry  McGovem  and  others  to  restrain  the  hold- 
ing—pulling off— of  a  prize-fight  in  the  city  of  Louisville.  The 
principals^  and  their  managers^  and  the  owner  of  the  play  horase 
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in  which  it  was  prQ|>ose(l  to  hold  the  fight  as  a  public  exhibition 
of  law-breakln&  were  made  parties  defendant  to  the  suit. 

Terry  McQovem  andr  Young  Corbett  werei  to  be  the  fighters,  and 
at  the  time  the  suit  was  filed  they  were  in  training  at  Cincinnati, 
Ohio.  This  was  a  precautionary  measure,  for  it  was  feared  that 
if  they  should  spend  several  weeks  in  Kentucky  just  before  tha 
flS^t  was  to  be  pulled  olf»  in  preparatory  training,  they  might  bd 
disturbed  in  some  way,  for  what  they  were  preparing  to  do  was 
publicly  and  for  a  large  reward,  to  break  the  laws  of  Kentucky. 
Wherefore  ft  was  thought  to  be  wiser  to  put  theih-  feet  upon  the 
soil  of  the  State  they  Intended  to  disgrace  the  ffborteat  poaeiblfi 
time  before  ihe  actual  commissioii  of  the  crime. 

Terry  McOoTern  and  Young  Corbett  are  professional  prize-* 
fighters.  Robert  Qray  is  a  promoter  of  prize-fights  in  lioulanrille. 
and  he  is  a  resident  of  that  city.  To  propagate  and  encdurage 
the  delusioiL  that  the  bouts  which  occur  are  not  prize-fightb  but 
ezhibitionfl  of  the  manly  art  of  boxing  he  does  not  use  his  own 
name  in  any  of  the  transactions  connected  with  these  affairs  which 
come  under  the  notice  of  the  general  f>i|^blic.  And  so  it  fe  that 
these  bouts  Are  given  under  the  auspices  of  the  'ISouthem  Ath- 
Istlo  Club."  Bobert  Gray  Is  the  Southern  Athletic  Club.  There 
to  no  one  else  oonneoted  with  it.  He  is  the  whole  of  it  That  is 
hl%  trade  name.  This  business  is  one  d  hVa  trades.  Wm.  F. 
Norton  owns  and  operates  a  large  theater,  the  largest  in  the  city, 
known  sb  the  Auditorium.  The  fight  was  td  be  given  at  tbat 
place.  It  was  not  to  be  the  first  fight  held  there.  It  wns  to  be 
the  fourteenth  in  the  series  eince  the  1st  day  of  December,  1900, 
under  the  ttusipices  of  the  Southern  Athletic  Club. 

The  proposed  fight  was  widely  advertised.  iSpectatons  from 
almost  every  Slate  in  the  Union  were  expected  to  be  present. 
The  fi^ht,  ae  the  ticket  stated,  was  for  the  feather-weight  cham- 
pionshlo;)  of  the  world.  It  was  to  be  a  great  attraction.  The 
price  of  the  seatd  near  the  stage  was  |20  each,  further  away 
|16  each,  and  remote  seats  |10  each,  and  the  remotest  |5  each. 
Qellery  seats  were  %Z  each.  The  attendance  was  expected  to  be 
not  lees  than  four  thousand.  Thus  a  large  sum  of  money  for 
seats  alone  was  to  be  received  by  the  Southern  Athletic  Club — 
Robert  Gray— and  the  Auditorium — ^Wm.  F.  Norton.  The  fighters 
were  tOt receive  ten  thoufsand  dollars  between  them. 

It  w«e  oomnK>n  knowledge  that  the  mayor  of  the  city  regarded 
the  proposed  fight  bm  an  enoouragsbble  public  exhibition,  and 
that  no  sort  of  effort  would  bo  maide  by  the  city  autboritiee  to 
prei^ent  it  The  amended  petition  alleges  this;  and  the  evidence^ 
aflldavit  of  W.  R.  Belknap  (read  as  a  deposition),  proves  it. 

In  thie  situation  the  Governor  of  the  State  was  appealed  to  and 
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he  adclressed  a  letter  to  the  Attorney  General,  in  effect  directing 
him  to  take  such  necessairy  steps  aa  were  warranted  by  law. 

The  Attorney  Creneral,  upon  a  oareful  oonsideration  of  all  the 
conditions,  filed  this  suit  in  equity  in  th*e  Jefferson  Circuit  Court 
seeking  an  injunction  restraining  the  holding  of  the  fight. 

A  preliminary  injunction  waa  granted  by  Judge  Field  after  a 
full  argument.  Numerous  depositions  and  affidavits  were  redd 
upon  the  hearing  of  the  imotion  for  a  preliminary  injunction.  Tha 
moment  the  preliminatry  injunction  wad  granted,  notice  was 
given  that  on  the  next  day  an  application  would  b6  made  before 
Judge  GufCy  to  dissolve  it.  Accordingly,  the  next  day  .the  appli- 
cation was  made,  the  original  record  bedsi^  bnought  up  by  the  cir- 
cuit clerk  because  there  was  not  time  to  make  a  traoBcript  Judges' 
Guffy  transferred  the  motion  to  Judge  ^liite,  and  the  whole 
court  sat  upon  the  hearing.  After  a  lengthy  alignment,  Judge 
White  delivered  the  following  written  announcement: 

"This  motion  was  made  before  the  chief  justice,  who^  by  con- 
sent of  the  applicants,  transferred  the  hearing  of  the  motion  to 
Judge  White,  who  invited  the  whole  court,  except  Judge  Paynter 
(absent),  to  hear  the  application  with  htm.  The  majority  of  the) 
'  court  who  heard  the  application  to  dissolve  the  injunction  of 
Judge  Field  are  of  the  opinion  that  the  contest  which  has  been 
enjoined  1>3  a  prize-fight,  and  that  it  i^  not  material  whether  thei 
victor  in  the  oontest  is  to  receive  more  of  the  reward  offered  than 
the  vanquish&d. 

"Th-e  court  is  divided  equally  upon  the  question  of  whether  the 
chancellor  has  preventive  "power  under  the  Kentucky  Statutes 
to  restrain  the  holding  of  such  a  contest,  (Chief  Jusrtice  Guffy 
and  Judges  White  and  Burnam  holding  the  negative,  and  Judges 
DuRelle,  Hobson  and  O'Rear  holding  the  affirmatiYe.  The  mo- 
tion to  dissolve  f?  therefore  denied." 

Because  of  this  preliminary  injunction  the  flght  was  not  heicl 
SB  planned.  The  fighters  departed  from  Cincinnati.  Their 
backers  and  the  attending  rooters  left.I^uisiv.ille.  The  Southern 
AthletiQ  Club  and  the  Auditor! tun  remained.  The  injunction 
stood  as  a  menace  to  their  business.  Tihe  single  fight  had  been 
prervented,  a  »?ingle  one  in  a  continuoua  series  of  fourteen.  The 
future  business  must  be  looked  after.  They  are  not  interested 
academically  in  the  settlement  of  a  disputed  law  point.  Ques- 
tions of  law  practice  have  no  ooncem  for  them.  What  itheji  are 
ooncerned  about  is  the  future  of  the  business.  It  is  a  fabulously^ 
lucrative  one.  Four  thousand  •seats  at  from  $20  to  |5  a  seat  for 
a  single  evening  is  an  attractive  proposition:.  It  is  of  ithe  last 
importance  to  lay  .the  chancelllor  out  of  sight  for  the  future.  T^q 
case,  therefore,  was  promptly  pressed  to  a  final  hearing.    It  waa 
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assigned  to  Judge  Toney,  and  he  rendered  the  final  Judgment. 
The  petition  was  dismisisM  absolutely,  aiMl  the  Gomnuynwealth 
prosecutes  this  appeal. 

The  record  before  Judge  Toney  was  precisely  the  same  as  that 
before  Judge  Field  and  before  Judg^  White  and  his  assoodates,  for 
it  was  agreed  that  the  affidavits  read  on  the  hearing  of  the  mo- 
tion for  a  preliminary  injunction  •should  be  read  ais  deposiflons 
on  tht;  fiqal  hearing. 

THE   STATUTE. 

1.  There  is  a  statute  in  Kentucky  prohibiting  prize- 
fighting and  providing  that  it  is  felony  to  engage 
In  a  prize-fight,  a  high  misdemeanor,  snibjecting  the  ofiFender  to 
fine  and  imprisonment,  to  aid  or  abet  in  bringing  on  a  prize-fight, 
a  misdemeanor  to  bet  on  or  voluntarily  witness  a  prize-fight»  and  a 
misdemeanoor  for  any  one  to  permit  the  use  of  his  lands  for  a 
prize-fight  In  addition,  all  Judges  of  coiurt9  and  other  nuncid 
officers  are  expressly  charged  to  exercise  all  their  powers  for  th& 
prevention  of  the  crime. 

The  statute  is  as  follows: 

"Section  12S4.  If  any  person  shall  engage  in  a  prize-fight,  or 
a  fight  for  a  bet,  wager  or  stake's^  by  whatever  name  it  may  be 
called,  he  shall  be  fined  one  thousand  dollars  and  imprisoned  in 
the  county  Jail  six  months. 

"Section  1285.  If  any  penson  or  penoiis  shall  'be  a  second  or 
seconds  in  such  a  fight,  or  bear  a  challenge,  or  the  acceptance  of 
a  challenge,  either  verbal  or  written,  for  such  fight,  or  make  up 
or  aid  in  making  up,  the  halves  for  such  fight,  or  shall,  in  any 
capacity,  or  in  any  way,  aid  or  assist  in  bringing  on  or  conduct- 
ing such  fight*  he  or  they  shall  be  fined  five  hundred  dollars  an^ 
imprisoned  in  the  county  Jail  three  months. 

''Section  12Sf>.  If  any  person  shall  bet,  or  lay  any  wager  on 
any  such  fight,  in  or  out  of  this  State,  or  be  present  at  any  such 
^ght  in  this  SPtate,  as  a  voluntary  spectator  thereof,  he  shall  be 
fined  one  hundred  dollars. 

"Section  1287.  If  any  person  owning  or  occupying  or  harving 
control  of  land,  shall  voluntarily  permit  th-e  use  of  the  same  Dor 
any  such  fight,  he  shall  be  fined  five  hundred  dollars  and  im- 
prisoned in  the  county  Jail  three  months. 

"Section  1288.  If  any  person  shall  train  or  prepare,  or  a-SsI^ 
asiother  in  tiaining  or  preparing  for  such  a  fight  in  this  or  any 
other  State,  he  shall  be  fined  five  hundred  dollars,  and  imrprisoned 
in  the  county  Jail  three  months. 

"deotton  1289.  It  shall  be  the  duty  of  all  judges  of  courts^ 
justices  of  the  peace,  mayors  of  cities,  trustees  of  towns,  and 
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other  conservators  af  the  peace,  all  sheriffs,  constables,  marshals, 
and  other  police  officers,  cm  being  informed,  or  (having  reason 
jof  their  own  knowledge  to  believe,  thait  such  a  fight  is  about  to 
take  place,  or  that  there  is  training  or  preparation  in  any  place 
within  their  Juri'sdiction  for  such  fight,  to  suppress  and  prevent 
the  same;  and  for  this  purpose  they  shall  arreet  the  offending 
parties,  or  haves  them  arrested,  or  hold  them  to  security  for  their 
good  behavioo-,  and  also  commit  thcon  to  prison,  if  they  do  not 
give  bail  for  their  appearance  at  the  next  clncuit  court  to  answer 
^  the  charge;  and  in  order  to  suppress  and  prevent  the  same  they 
shall  zeroise  all  the  poweis  vested  in  them  for  ^he  preveniion 
of  crimes  and  misdemeanors;  and  any  officer  haivinig  -such  knowl- 
edge or  information,  who  shall  willfully  neglect  or  fail  to  ex- 
ecute the  duties  required  of  hfm  in  this  section,  shall  be  fined  the 
sum  of  five  hundred  dollars,  and  shall  forfeit  his  office/' 

ARGUMENT  AND  AUTHORITIES. 

The  contest  was  to  be  a  prize-fight  It  is  argued  that  the 
particular  exhibtlicn  which  was  proposed  to  be  given  was  not  to 
be  a  prize-fight  within  the  meaning  of  the  statute;  and  this  is 
contended  upon  two  grounds,  viz.:  (a)  That  It  was  merely  a 
"boxing  match"  for  "points,"  and  waa  not,  therefore,  to  be  a 
fight;  (b)  that  the  reward  was  to  be  equally  divided  between  the 
combatants,  and  therefore  there  was  no  prize  to  be  fought  flor. 

A.  The  Supreme  Court  of  Ohio,  in  the  case  of  Seville  v.  State, 
49  Ohio  State,  117:  30  N.  E.  R.,  624,  used  what  seems  to  us  very 
sensible  language  ia  stating  the  aue^tion  to  be  determined  in  such 
a  case.     It  said: 

"The  question  for  the  Jury  to  decide  was  whether  this  ocwnbat 
,  was  a  prize-fight,  not  what  the  Queenobury  rules  or  any  other 
rules  call  it,  nor  what  name  those  accostomad  to  ^snich  combats 
have  given  it  What  was  it  in  plain  language?  And  this  question 
of  fact,  under  a  proper  in^ruction  from  the  oourt  as  to  wbat  con- 
stitutes a  prize-fight,  the  Jury  was  as  competent  to  decide  as  the) 
most  experienced  boxer  or  prize-fighter.  The  question  was  not 
one  of  skill  or  science,  to  be  decided  upon  the  opinions  of  those 
experienced  in  such  practices,  or  by  rules  adofpted  for  the  govern- 
ment-of  >  associations  of  such  persons;  but  one  within  the  comb- 
prehension  of  the  comonon  und.erstanding  and  the  range  of  com- 
mon knowledge." 

B.  But  it  is  said  this  is  not  to  be  a  prize-fight,  because  the 
reward  was  to  be  equally  divided  between  the  combatants.  The 
amount  to  be  received  by  them  was  $10,000,  and  it  is  claimed 
that  this  sum  was  to  be  equally  divided  between  them.  What 
possible  difference  would  that  fact  make,  if  it  were  a  fact?    To 
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say  ihat  the  statute  covers  only  the  case  where  the  reward  is 
unequally  divided  would  he  to  say  that  the  statute  does  not  pro- 
hibit the  brutal  and  debauching  public  exhibition,  but  does  pro- 
hibit a  greater  reward ,  being  given  to  one'  than  to  the  other  com- 
batant; that  the  act  waia  passed  to  prevent  discrimination  between 
the  victor  and>  the  victim;  that  it  was  paased  out  of  tender  regard 
lOr  the  vanquished  in  order  to  see  that  he  lahould  not  lose  both  the 
fight  and  the  money. 

1.  Remedy  by  Injunction.  Neither  much  debate  nor  much  re- 
search ia  necessary  in  order  to  reach  the  conclusion  that,  aside 
from  statutory  law,  the  chancellor  has  no  powier  by  injunction  to 
prevent  the  oommidfdon  of  a  crime  a»  crime.  That  is  to  say,  he 
may  not,  because  a  given  act  is  criminal,  therefore  enjoin  tie 
doing  of  it.  This  is  the  rule,  according  to  the  common  under- 
standing  of  the  bench  and  bar.  But,  upon  (the  other  hand,  th«k 
power  Off  the  chancellor  to  enjoin  the  commission  of  a  given  act 
ia  in  no  way  diminished  by  the  fact  that  the  commission  of  the 
act  is  criminal.  No  paralysis  of  the  chancellor's  arm  Ib  produced 
by  that  fact. 

Undoubtedly  the  chancellor  has  in  general  the  poweivto  restrain 
public  nuisances  at  the  suit  of  the  Attomey  General.  This  is 
an  ancient  power  of  the  chancellor  and  seems  to  be  traceable  as 
far  back  aa  the  reign  of  Queen  Elizabeth.  SpeaJciug  of  this  Jurist 
diction,  Judge  Story  says: 

"In  regard  to  public  nuisances  the  Jurtedfction  of  courts  of 
equity  seejns  to  be  of  a  very  ancient  date;  and  has  been  distinct- 
ly traced  back  to  the  reign  of  Queen  Elizabeth.  The  Jurisdio- 
tion  is  applicable,  not  only  to  public  nuisances,  sMlctly  soKUilled, 
but  also  to  purprestures  upon  public  rights  and  pro|>eTty.''  (2 
Story's  Equity,  sec.  921.) 

It  is  well  here  to  note  that  Judge  Story  relatets  the  Jurisdic- 
tion primarily  to  public  nuisances,  strictly  so-called,  where  pub- 
lic property  rights  are  not  involved. 

Now  the  statute  against  prize-fighting  was  enacted  to  prevent 
and  suppress  a  great  public  nuisance — a  brutalizing  and  debauch- 
ing public  exhibition.  That  such  an  exhibition  is  a  public  nui- 
sance  ought  not  to  be  doubted  by  any  one. 

In  Wood  on  Nuisances,  3d  edition,  section  68,  the  author  says: 

"A  public  exhibition  of  any  kind  that  tends  to  the  oorruption 
of  morals^  to  a  disturbance  of  the  peace,  or  of  the  general  good 
order  and  welfare  of  society  is  a  public  nuisance.^  Under  th'is 
head  are  included  all  qpuppet-shows,  legerdemain,  and  obecene 
pictures,  and  all  exhibitkyns,  the  natural'  tendency  of  which  is 
to  pander  to  vicious  tastes,  and  to  draw  together  the  ridous  and 
dissolute  members  of  society." 
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That  a  prize-light  is  an  exhibition  of  the  character  here  describ- 
ed, and,  therefore,  a  public  nuisance^  is  the  consensua  of  opinion 
of  the  ciTilization  of  the  twentl<«th  century,  as  shoiwn  in  many 
Judicial  opinions  and  the  legislative  enactments  of  nearly  all  the 
States  of  the  Union.  And  the  courts^  some  of  whose  lan^iage 
we  have  quoted,  but  here  repeat,  have  been  uniform  in  explain- 
ing the  purpose  and  motive  of  such  statutes. 

Thus,  in  Sullivan  v.  State  of  Mississippi,  67  Miss.,  352,  the 
'Supreme  Court  of  Mississippi  said  of  the  stattute  in  that  State: 

"We  think,  however,  that  the  evil  sought  to  be  protected  against 
by  the  statute  is  th^  debasing  and  brutalizing  practice  of  fighting 
in  public  places,  or  places  to  which  the  public,  or  some  part  ot 
It,  is  admitted  as  spectators.** 

So  in  State  v.  Purtell,  56  Kan.,  482,  the  Supreme  Court  of 
Kansas,  in  speaking  of  the  statute  of  that  State,  said: 

"The  evil  designed  tx)  be  remedied  by  the  statute  is  that  olass 
of  brutal  exhibitions  for  giving  which  considerable  sums  of  money 
were  paid,  and  we  do  not  think  the  statute  can  bef  evaded  by 
rewarding  the  unsucceoaful  as  well  as  the  successful  combatant.*' 

2.  But,  wholly  aside  from  the  broad  provision  of  the  statute, 
we  submit  that  a  court  oif  chancery  has  ample  power  to  prevent  by 
Injunction,  at  the  suit  of  the  State,  a  d€<bauching  exhibi-tion  of 
this  character,  which  Is  essentially  and  in  every  aspect  a  public 
nuisance.  The  groimd  of  the  jurisdiction  is  tftiat  the!  chancellor 
has  power  by  injunction  to  prevent  a  public  nuisance.  This  i)ower 
is  supported  by  abundant  and  conclusive  authority. 

3.  Having  argued  the  power  of  the  chancellor  under  the  stat- 
ute, and  his  power  aside  from  the  statute,  we  wish  now  briefly 
to  sybmit  that  a  conjoint  consideration  of  the  statute  and  of  the 
general  powers  of  the  chancellor  leaves  no  pornsible  doubt  of  the 
•power  of  the  chancellor  to  l^ue  the  injunction,  and  of  his  ab- 
solute duty  to  do  so  upon  proper  information. 

After  providing  in  section  12S4  that  the  principals  in  a  prize- 
fight shall  be  deemed  guilty  of  a  felony  and  be  comfined  in  the 
penitentiary,  and  after  providing  in  section  12S5  that  the  seconds 
and  all  those  who  assist  in  getting  up  the  fight  or  conducting  ft 
shall  bo  fined  and  imprisoned,  and  after  providing  in  section 
1286  that  any  perK>n  who  shall  be  a  voluntary  ^ectator  of  such 
a  fight  shall  be  fined  the  sum  of  $100;  and  after  providing  In  sec- 
tion 1287  that  if  any  person  owning  or  controlling  land  shall 
voluntarily  permit  it  to  beiused  for  siuch  a  fight  he-  shall  be  fined 
5500  and  imprisoned  in  the  county  jail  three  months;  and  after 
providing  in  section  1281  that  any  person  who  shall  assist  another 
in  preparing  for  such  a  fight  shall  be  fined  $500  and  imprisoned 
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in  jail  three  mcnths,  aectina  1289  of  the  Kentucky  Statutes  then 
providee  as  follows: 

"1289.*  Duty  of  ojjicera  to  prevent.  It  .  shall  be  the 
duty  of  all  judges  of  courts,  justices  of  the  peace, 
mayors  of  cities,  trustees  o<f  town&4  and  confiervators  of  the  pea^e, 
all .  sherlfTs,  constables,  marshals  and  other  police  ^officers,  on 
being  informed,  or  having  reason  of  their  own  knowledge  to  be- 
lieve that  such  a  fight  is  about  to  take  place,  or  that  there  is 
training  or  preparation  in  any  place  within  their  jurisdiction 
for  such  fight,  to  suppress  and  prevent  the  same;  and  for  this 
purpose  they  shall  arrest  the  offending  parties,  or  have  them  ar- 
rested, or  hold  them  to  security  for  their  good  beliavior,  and  also 
commit  theon  to  prison  if  they  do  not  give  bail  tor  thedr  appear- 
ance at  the  next  circuit  court  txx  answer  the  charges;  and  in 
order  to  suppress  and  prevent  the  seme  they  shall  exercise  all 
the  powers  vested  in  thtm  for  the  prevention  of  crimes  aaid  wis- 
demcanors;  and  any  officer  having  sucih  knowledge  or  informa- 
tion, who  shall  wilfully  neglect  or  fail  to  execute  the  duty  re- 
quired of  him  in  this  section,  shall  be  fined  the  sum  of  |500,  and 
shall  forfeit  his  office/' 

It  is  argued  by  counsel  for  the  appellees  that  this  section  of 
the  statute  absolutely  takes  away  from  the  ohancellor  any  power 
whlcui  he  otherwise  would  have  had  to  enjoin  a  public  nuisance, 
because,  eay  counsel,  prize-fighting  la  here  made  a  felony  by  this 
statute  which  at  the  sam«  time  provides  a  remedy  for  its  sup- 
pression, to-wit,  to  arrest  the  oftender  and  require  him  either 
to  give  bond  or  go  to  jail;  and  they  argue  that  where  a  statute 
creates  a  new  offense  and  provides  a  remedy  for  its  punishment 
this  remedy  la  exclusive. 

Without  entering  upon  any  discussion  as  to  the  principle  of 
statutory  construction  wjhich  counsel  seek  to  invoke,  where  a 
statute  creates  a  new  ofCense  or  a  new  right  and  provides  a 
method  for  its  vindication,  it  is  an  all^ufftcient  ansFwer  to  the 
contention  here  made  by  counsel  to  say  that  they  read  only  part 
of  this  section,  or  ratther  refer  to  only  part  of  the  section,  and 
treat  it  as  if  it  contained  no  language  except  that  which  directs 
the  arrest  of  the  offender  cmd  his  imprisonment  in  case  of  failure 
to  give  bail.  When  the  whole  section  is  read  it  will  be  seen  that 
so  far  from  confining  the  remedy  to  the  arrest  and  Imprisonment 
of  the  offender,  as  the  means  of  preventing  the  perpetration  -of 
the  act,  It,  on  the  contrary,  goes  beyond  this  and  in  most  em- 
phatic terms  commands  every  officer  of  the  law  to  exercise  all 
the  powers  he  has  tp  supT)refl9  and  prevent  the  offense. 

Let  us  analyze  the  section.  Your  honors  will  observe  that  in 
the  first  clause  of  the  section,  reading  down  to  the  first  semi- 
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colon,  is  a  general  mandate  that  it  shall  be  the  duty  of  ail  judges 
of  courts,  justices  of  the  peace,  etc.,  on  being  Informed  or  havingi 
reason  tx>  .believe  that  such  a  fight  is  about  to  take  place,  **to 
suppress  and  prevent  the  same."  Thus  far  we  have  simply  a 
declaration  as  to  the  duty  of  these  various  officers  of  tihe  law. 
Then,  in  th^  next  clause  of  the  section,  reading  from  the  first 
CKoni-colODi  down  to  the  second  semi-oolon,  is  the  provision  that  for 
this  purpose,  to-wlt,  the  purpose  to  suppress  and  prevent  the 
fight,  they  ^ihall  arrest  the  offending  parties  and  require  them  to 
give  security  for  good  bebavior  or  commit  them  to  prison.  Nom 
counsel  for  defendants  seem  to  treat  this  section  as  if  it  stopped 
here.  They  treat  the  sectioiL  as  if  it  simply  declared  thAt  it 
should  be  the  duty  of  all  the  officers  mentioned  to  suppress  and 
prerveut  the  fight,  and  as  if  it  then  simply  directed  them,  as  a 
aneans  of  suppression  or  prevention,  to  arrest  the  offenders  and 
require  them  to  give  security  for  good  behaivior  or  go  to  jail. 
They  treat  the  section  as  If  that  were  all  there  i»3  In  it  But, 
fortunately  for  tb?  iaw«  and  unfortunately  for  'the  law-breakers, 
the  section,  after  specifically  direlcting  that  the  officers  of  the  law, 
ifor  the  purpose  of  preventing  the  fight,  shall  arrest*  the  offenaera 
and  require  thettii  to  give  security  or  go*  to  Jail,  then  proceeds 
further  and  adds  this  significant  provision:  "And  %n  otder  to 
suppress  and  prevent  the  same  tbeiy  shall  exercise  all  the  p'xccrs 
vested  in  them  fior  the  prevention  of  crimes  and  misdemeanors." 
In  conclusion,  we  submit  that  a  prize-fight  is  a  public  nuisance; 
that  the  jurisdiction  and  power  of  the  chancellor  to  enjoin  a  puttie 
nuisance,  when  the  exigencies  of  the  case*  call  for  it,  is  a  principle 
which  has  been  setUed  for  centuries  and  hS3  been  recognizetd  and 
acted  upon  many  times  in  late  years;  that  In  the  particular  class 
of  cdses  now  involved,  to-wlt,  prize-fights,  the  propriety  of  en- 
joining them  Ms  been  asserted,  amd  they  have  been  enjoined  on 
four  flifCerent  occasions  in  as  many  different  Statea,  exclusive  of 
the  case  at  bar;  that  they  have  been  enjoined  in  Indiana  anKl 
•Louisiana  where  the  actions  of  the  lower  courts^  haiv&  been  ap- 
pnoved  by  the  supreme  courts  of  those*  two  States;  that  they 
have  been  enjoined  In  Ohio  and  Arkaausas  by  chancellors.  In 
addition  to  these  we  are  glad  to  add  that  the  same  remedy  bsud 
been  granted  in  this  case  by  Judge  Field  of  the  Jefferson  Cir- 
cuit Court,  and  this  action  has  been  approved  by  at  least  three 
of  the  judges  of  this  oourt.  And  on  the  other  side  of  the  mattei' 
we  can  say  that  no  chancellor,  except  Judge  Toney,  has  ever  re- 
fused to  gramt  such  relief  in  •such  a  ca&e.  And  we  find  a  statute 
In  Kentucky  which  In  peremptory  terms. commands  every  judge 
In  the  State,  including  in  that  designation  every  chancellor  In 
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the  State,  to  exercise  every  power  he  has  to  suppress  and  prevent 
this  particular  offense  of  prize-fighting. 

We  respecttiiUy  ask  that  the  Judgment  of  the  oourt  helow  be 
rerersed. 

AUTHORITIES. 

1.  A  prize-fight  was  contemplated.  Ky.  Stats.,  sees.  1284- 
1289;  Seville  v.  SUte,  49  Ohio  St.,  117;  30  N.  E.  R.,  624;  8ul- 
liYan  V.  State,  67  Miss.,  352;  7  Sou.  R.,  275;  State  v.  Purtell, 
56  Kan.,  482;  43  Pac.  R.,  782;  State  v.  Olympic  Club^  47  La.  Ann., 
1093;    17  Sou.  R..  60G.  599. 

2.  Remedy  by  injunction.  2  Story's  Equity,  sec.  921;  Wood 
on  Nuisances,  3d  ed.,  sec.  68;  Ohio,  ex  rel.,  y.  Hobart,  Msb.  Op. 
by  Judge  Uollister  of  Cincinnatd;  Cincinnati  R.  R.  v.  Com- 
monwealth, 80  Ky.,  139;  Muggier  v.  Kansas,  123  U.  S.,  672; 
Attorney  General  v.  Jamaica  Pond  Co.,  133  Mass.,  361;  In  re 
Debs,  158  U.  S.,  592;  Columbian  Athletic  Club  v.  State,  143  fnd., 
SB;  40  N.  E.  R.,  917;  State  v.  Olympic  Club,  47  La.  Ann.,  1095; 
17  Sou.  R..  600. 

3.  Neal  v.  Palmer,  108  Ky.,  496;  Olieary  v.  State,  58  N.  E. 
R.  (Ind.>,  703;  State  v.  Patterson,  37  S.  W.  R..  478;  People  v. 
Di-atrlct  Court,  46  L.  R.  A.  (Col.).  850;  Ex  parte  Sawyer.  124 
U.  S.,  200;  Fletcher  r.  Tuttle,  151  111.,  41;   25  L.  R.  A.,  143. 

EOHN,  BAIRD  ft  SPINDLE,  DODD    &    DODD    akd    O'NEAL    ft 

O'NEAU  VCA  DEFEZn)AKTS. 

(No  brief  in  the  record  for  defendants,  but  in  lieu  thereof  the 
reporter  laaerts  the  syllabus  of  the  opinion  of  Judge  Sterling 
iB,  Toney.) 

!•  A  preliminary  injunction  is  an  interlocutory  ondeor,  and 
posBeases  no  element  of  finality;  nor  does  tt  anticiipate  the  final 
determination  of  the  oase,  nor  in  any  wise  conclude  the  rights 
oC  the  parties.  It  simply  preserves  the  subject-matter  and  the 
rights  of  the  parties  in  statu  quo,  until  the  final  hearing,  or 
until  the  further  order  of  the  court. 

2.  A  oourt  of  chancery  is  not  a  court  of  criminal  equity  to 
purge  the  O)mmon}wealth  of  Immorality,  noil  to  prevent  tha 
commission  of  crime.  In  the  absence  o(f  a  statute  conferring 
such  power,  a  chancellor  has  no  Jurlsdicitlon  to  enjoin  merely 
criminal  or  Immoral  acts  which  do  not  affect  rights  to  pnoperty, 
or  other  ciTil  or  legal  rights. 

3.  The  origin,  nature  and  Jurisdiction  of  the  common-laiw  and 
equity  courts  of  Ehiigland  examined  and  reviewed,  and  the  dis- 
tinction between  the  Jurisdiction  of  the  common- law  courts  and 
the  equity  courts  pointed  out:  English  chancellons  and  Eng- 
lish    courts     of      equity      had      no      Jurisdiction      to      en* 
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Join  the  commission-  of  crime,  nor  actB  which  con- 
stituted a  public  nuisance,  unless  such  acts  or  offense  in- 
volved the  invasion  of  the  rights  of  property,  either  public 
or  private.  The  remedy  of  the  Crown  was  by  information  or 
indictment;  the  remedy  of  the  Commonwealth  is  by  arrest,  bail 
and  indictment 

4.  Where  a  statute  makes  an  act  a  public  offense,  which  was 
not  sruch  at  common  law,  and  the  Bame  ^statute  (preBcrlbes)  the 
mode  of  procedure  for  the  prevention  of  its  coomnission/  and 
the  punishment  thereof,  only  the  statutory  mode  lof  procedure  is 
permissible  to  prevent  or  punish  its  commission,  all  other  modes 
being  eoccluded  by  implication. 

•  6.  Where  no  property  rights  are  iavolved,  neither  an  English 
chancellor,  nor  a  Judge  in  this  State  sitting  as  a  chancellor  in 
a  court  of  equiity,  has  jurisdiction  on  bill  filed  by  the  Attorney 
General  on  behalf  of  the  C<HnmonweaJth,  or  by  a  private  suitor 
to  enjoin  the  commission  of  any  act  or  acts-  whiidh  violate  the 
penal  statutes  of  Kentucky. 

6.  Section  1289  of  the  Kentucky  Statutes,  against  prize- 
fighting,  whicli  declares^  among  other  things,  that  "all  Judges 
of  oourt9  in  thie  Coimm  on  wealth  shall  exercise  all  the  powem 
vested  in  them  for  the  prevention  of  crimes  and  miisdemeianors"' 
to  prevent  a  prize-fight,  confers  no  jurisdiction  or  power  upon 
said  judges  sitting  as  chancellors  im  courts  of  equity  to  enjoin 
the  commission  of  a  prize-fight;  said  (Statute  oonfers  no  ad-dl- 
tlonal  fKJtwer  or  jurladiction  upon  said  judges  other  thaiii  such 
as  are  po^s'essed  by  English  chancellors:  It  does  not  authorize 
or  empower  said  judges  to  restrain  by  Injunction  the  commis- 
sion of  any  offense  against  the  penal  laws  that  a  common-law 
court  of  criminal  jurisdiction  and  a  jury  can  redress. 

7.  Section  12S9  of  the  Kentucky  statutes  is  tstim.ply  a  declara- 
tory mandatory  statute  requiring  said  judges,  ad  conservatops 
of  the  peace,  to  exercise  all  the  ipowers  vested  )lfli  them  by  law 
for  the  prevention  of  crimes  and  misdemeanors  in  order  to 
suppress  and  prevent  the  commission  of  the  statutory  offense 
of  prize-fighting.  It  does  not  comport  with  the  dignity  of  the 
Commonwealth  to  allege  in  a  bill  in  equity  filed  by  her  Attor- 
ney General  for  an  injunction  to  restrain  the  violation  of  the 
penal  laws  that  she  has  no  adequate  remedy  tx>  prevent  the  same. 

6.  When  the  Commonwealth  of  Kentucky  apipears  before  one. 
of  her  own  Judicial  tribunals  as  plakitiff,  she  appetars  tiot  In 
her  sovereign  capacity,  but  as  any  other  litiganit  or  suitor,  and 
can  Invoke  only  such  powers  and  Jurisdiction  as  she  has  by 
her  Constitution  and  laws  conferred  upon  the  court  before  which 
she  has  instituted  her  action:     She  can  not  demand  that  the 
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writ  of  injunction  at  her  instance  shall  he  made  to  usurp  and 
take  the  place  of  the  orderly  proceaees  of  the  criminal  law 
which  her  Constitution  and  her  Legislature  have  provided  for 
the  prevention  and  punishment  of  acts  in  violati(m  of  her  penal 
law?. 

Opinion  of  the  vovkt  ay  JCJDQE  SETTLE — REVERsnco. 

This  equitable  action  wa«  inetituted  in  the  Jeflferaon  cip- 
cnit  court,  common  pleas  division,  by  the  appellant,  the 
Commonwealth  of  Kentucky,  on  relation  of  the  Attorney 
General,  against  the  appellees,  Terry  McGovern  and  others, 
to  prevent  the  holding  of  a  prize  fight  advertised  to  take 
place  on  the  22d  day  of  September,  1902,  in  the  Auditorium, 
a  large  theatre  situated  in  the  city  of  Louaiville.  Terry 
MoGorern  and  Young  Corbett  were  to  be  the  combatanjts, 
and  their  managers  and  the  owner  of  the  Auditoriuin  were 
made  parties  to  the  action. 

It  is  averred  in  the  petition,  in  substance,  that  the  prize- 
fight was  to  be  giv^eiu  under  the  auspices  of  the  Southern 
Athletic  Culb  of  which  the  appellee  Robert  Gray  is  the  sole 
-stockholder  and  manager;  that  the  Auditorium  has  a  seat- 
ing capacity  of  4,000,  and  that  the  prices  of  tickets  for  ad- 
mission into  that  building  to  witness  the  prize-fight  vary 
from  |5  to  |20  a  seat;  that  the  fight  was  to  take  place  ac- 
cording to  the  Marquis  of  Queensbury  rules,  and  the  fight- 
ers were  to  receive  ?10,000  between  them.  It  is  further 
averred  that  the  prize-fight,  if  allowed  to  take  place,  would 
bring  to  the  city  of  Louisville  a  great  number  of  sporting 
n»en,  disorderly  persons,  and  criminals,  and  that  the  per- 
sons so  drawn  to  the  city  would  constitute  a  lawless,  tur- 
bulent and  dangerous  assembly  of  many  thousands  of  peo- 
ple, and  would  produce  breaches  of  the  peace  and  other  vio- 
lations of  the  law,  which  would  have  a  demoralizing  effect 
upon  the  good  order  and  well-being  of  the  community,  and 
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produce  a  public  nuisance.  It  is  also  averred  that  a  crim- 
inal prosecution  of  the  principals  and  others  connected  with 
them  would  not  preivent  the  great  injury  that  would  be  done 
to  the  people  of  the  State  by  holding  the  prize-fight  within 
its  bounds,  and,  finally,  that  the  Commonwealth  has  no 
adequate  remedy  at  law  for  the  injury  whioh  would  result 
to  the  public  welfare,  if  the  prize-fight  were  allowed  to  be 
held.  Answer  was  filed  by  the  appellees,  traversing  the  al- 
legations of  the  petition. 

Thereafter,  upon  the  pleadings  and  pro«of,  in  the  form  of 
afSdavits  and  depositions,  the  judge  of  the  court  in  which 
the  action  was  then  pending  issued  a  temporary  injunction 
as  prayed,  and  upon  the  day  following  its  issual  a  motion 
was  made  by  the  appellees  before  one  of  the  judges  of  this 
court  to  dissolve  the  same,  and  that  judge  and  five  of  his  asso- 
ciates, members  of  this  court  whom  he  called  in  consultation,, 
rendered  the  following  opinion : 

"This  motion  was  made  before  the  Chief  Justice,  who  by 
consent  of  the  applicants  transferred  the  hearing  of  the 
motion  to  Judge  White,  who  invited  the  whole  court,  ex- 
cept Judge  Paynter  (absent)  to  hear  the  application  with 
him.  The  majority  of  the  court  who  heard  the  application 
lo  dissolve  the  injunction  of  Judge  Field  are  of  the  opinion 
that  the  contest  which  has  been  enjoined  ,i«  a  prize-fight, 
and  that  it  is  not  material  whether  the  victor  in  the  con- 
test is  to  receive  more  of  the  reward  offered  than  the  van- 
quished. The  court  is  divided  equally  upon  the  question 
of  whether  the  chancellor  has  preventive  power  under  the 
Kentucky  Statutes  to  restrain  the  holding  of  such  contest ; 
Chief  Justice  Guffy  and  Judges  White  and  Burnam  holding 
in  the  negative,  and  Judges  DuRelle,  Hobson  and  O'Eear 
holding  the  affirmative.  The  motion  to  dissolve  is  therefore 
denied.** 
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• 

After  the  foregoing  action  by  this  court,  the  case  was 
submitted  upon  the  pleadings  and  proof  to  the  judge  of  the 
chancery  division,  No.  2,  Jefferson  cipcnit  court,  for  trial, 
who  rendered  judgment  dismissing  the  petition.  Appellant 
complains  of  that  judgment,  and  has  brought  the  case  by 
appeal  to  this  court  for  review. 

No  one  can  doubt  that  the  contest  between  appellee* 
McGovem  and  Corbett,  if  it  had  taken  place  as  advertised, 
would  have  been  a  fight.  Indeed,  it  is  clear  from  the  evi- 
dence furnished  by  the  record  that  they  are  prize-fighters 
and  that  the  fight  was  to  be  one  of  unusual  endurance  and 
extreme  brutality,  a  very  feast  of  blood,  to  be  enjoyed  to  the 
full  by  the  thousands  who  were  expected  to  witness  it.  Prom 
the  mass  of  testimony  in  regard  to  the  bloody  character  of 
such  contests  found  in  the  record  we  have  but  to  mention  the 
following: 

Lpmbertson,  the  sporting  editor  of  a  Cincinnati  news- 
paper, in  describing  a  fight  of  this  kind  which  he  witnessed 
at  the  Auditorium,  said  it  aippeared  to  him  the  men  were 
"hitting  each  other  just  as  hard  as  they  could." 

Harris,  the  manager  of  McGovern,  in  speaking  of  his 
manner  of  fighting,  says :  "There  is  ^no  make-believe'  about 
it;  that,  when  he  goes  into  a  contest  of  this  kind,  he  'goes 
in  to  win;'  that  he  strikes  'just  as  hard  as  he  can/  and  that 
this  is  the  way  with  every  such  contest,  unless  it  is  a 
^fake.' " 

Gearhart,  a  professor  of  boxing  in  the  city  of  Louisville, 
testified  that  he  had  seen  a  great  many  contests  under  the 
Marquis  of  Queensbury  rules,  and  that  they  are  brutal ;  and, 
upon  being  asked  if  it  was  customary  for  the  contertants 
to  try  to  knock  each  other  out  in  such  contests,  he  said: 
"The  contestants  do  generally,  if .  they  are  fighting  under 
the  Marquis  of  Queensbury  rules,  endeavor  to  knock  each 
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other  out,  because,  if  ihej  succeed  in  doing  that  (that  is, 
in  knocking  their  opponent  down,  so  that  he  is  unable  to 
get  on  his  feet  in  ten  seconds),  in  that  way  they  will  get 
the  decision.  Hence,  they  always  endeavor  to  do  that,  if 
they  are  'fighting  on  the  square,'  in  sporting  parlance." 
Upon  being  further  asked  if  the  sports  would  regard  it  a 
square  contest  if  the  opponents  did  not  use  their  best  en- 
deavor to  knock  each  other  out,  he  answered:  "No,  that 
would  be  considered  a  'fake.' " 

A  physician.  Dr.  Gossett,  testified  to  having  professionally 
attended  a  man  named  nandfer,  after  his  fight  with  Bill 
Harrahan  at  the  Auditorium  in  November,  1901,  and  of 
his  condition  said :  "His  upper  lip  was  cut  in  two  places — 
one  side  clear  through  to  the  teeth,  completely  severed, 
and  the  other  side  was  nearly  through.  His  upper  lip 
was  swollen  about  three  or  four  times  its  normal  thick- 
ness, and  one  eye  was  'completely  closed  and  swollen  very 
much.  Both  lids  were  swollen  about  an  inch  in  thickness, 
due  to  the  extra\'asation  of  blood.  He  could  not  open  one 
of  his  eyes.  The  other  was  very  nearly  as  bad.  He  had  a 
cut  over  one  eye,  about  an  inch  and  a  half  in  length,  in 
which  we  had  to  take  three  or  four  sutures.  We  took  six 
or  eight  sutures  in  his  lip.  His  face  was  very  much  bruised ; 
looked  like  a  piece  of  raiw  beef.  Blood  was  oozing  from 
different  parts  of  it.  .  •  .  When  T  first  saw  him,  the 
feeling  T  had  was  of  sickening'  disgust." 

Another  witness,  Mr.  Lewis  Humphrey,  testified  that  he 
saw  the  fight  between  .Ryan  and  West  for  the  championship 
of  the  middlerweights  of  the  United  States,  which  occurred 
in  the  Auditorium  in  the  city  of  Louisville  on  March  4, 
1001.  They  fought  with  five-ounce  gloves  and  under  the 
Marquis  of  Queensibury  rules.  The  figlit  was  under  the  aus- 
pices of  the  Southern  Athletic  Club,  of  which  the  appellee 
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Robert  C.  Gray  was  then,  as  now,  the  manager,  and  some 
of  the  city  police  were  present.  The  fight  is  thus  graph- 
ically described  by  the  witness:  "I  saw  this  fight  from  be- 
ginning to  end,  being  very  close  up  to  the  ring,  where  I 
could  very  distinctly  see  both  contestants  during  the  whole 
fight.  They  were  dressed  in  the  manner  which  is  universally 
customary  with  prize-fighters,  being  stripped  to  the  waist. 
They  started  into  the  fight  in  the  usual  manner,  by  shaking 
hands  in  the  center  of  the  ring,  and  then  began  to  fight 
each  other  with  tbeir  fists,  using  and  manifestly  exerting 
all  of  their  physi'cal  strength  in  the  blows  delivered  against 
each  other.  It  was  an  extremely  vicious  fight,  and  the  phy- 
sical pumif^ment  of  each  of  the  contestants  was  very  great. 
West  was  the  greatest  sufferer.  His  nose  was  split  early 
in  the  fight,  so  it  hung  in  two  portions.  Midiway  in  the 
contest  he  was  so  covered  with  blood  that  above  the  waist 
it  was  difficult  to  see  the  white  skin.  The  gloves  on  the 
hands  of  his  opponent,  Ryan,  became  fairly  soggy  with 
blood  from  striking  the  face  of  West.  West  showed  the 
greatest  en<durance,  and,  although  at  least  half  a  dozen 
times  it  appeared  as  if  he  would  faint,  he  remained  in  the 
ring  until  the  close  of  the  seventeenth  round.  During  this 
time,  he  was  several  times  knocked  to  the  floor,  and  barely 
managed  to  rise  before  the  count  of  ten.  At  the  end  of  the 
Beventeenth  round,  he  took  a  seat  in  the  corner,  and  was  in 
such  a  dazed  and  weakened  condition,  that,  after  consulta- 
tion with  'his  seconds,  the  referee  declared  him  unable  to 
go  further,  and  awarded  the  fight  to  Ryan.  During  the 
fight  Ryan  iie«orted  to  what  is  known  as  ^chopping  tactics,' 
and  cut  and  bruised  West  in  innumerable  places  about  the 
entire  face  and  head ;  also  striking  hiip  in  the  body,  raising 
very  perceptible  bruises.  Ryan  was  himself  badly  cut 
about  the  face,  and  one  of  his  eyebrows  split.    He  bled  verv 
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freely,  and  the  attentioi^  of  his  seconds  between  the  rounds 
was  almost  eintirely  taken  up  with  removing  the  blood  fv6m 
his  face  and  body.  A  large  quantity  of  blood  covered  the 
floor  on  which  they  were  fighting,  making  it  at  several 
places  very  slippery." 

The  combats  described  by  the  witnesses  were  conducted 
according  to  the  Marquis  of  Queensbury  rules.  It  is  ad- 
mitted that  the  prize-fight,  to  prevent  which  the  injunction 
in  this  case  was  sought,  was  to  be  fought  under  the  same 
rules.  A  copy  of  these  ruleja  is  made  a  part  of  the  record 
in  this  case,  and  we  here  quote  from  that  copy  the  follow- 
ing: 

"Sixth.  When  the  contestant  has  fallen  to  the  ring  floor 
through  the  medium  of  a  blow  or  weakness,  he  must  arise, 
unassisted,  within  a  period  of  ten  seconds.  His  opponent 
must  meanwhile  retire  to  his  corner,  and  not  reeume  fighting 
until  the  fallen  man  has  regained  his  f^et.  Should  the 
latter  fail  to  recommence  the  battle  within  the  specified 
ten  seconds,  the  referee  shall  award  the  victory  to  the  other 
contestant.  When  a  contestant  is  on  the  fioor,  the  count 
shall  be  made  by  the  official  timer  of  the  club,  either  from 
an  electric  clock  op  his  watch.  He  shall  call  off  each  second 
by  striking  the  gong. 

"Seventh.  A  contestant,  on  one  knee,  or  hanging  on  the 
ropes  in  a  helpless  condition  with  his  toes  off  the  floor,  shall 
be  considered  down,  and,  if  struck  while  in  that  position, 
must  be  awarded  the  decision  by  the  ref?»ree." 

The  brutal  frankness  of  the  language  contained  in  these 
rules  manifests,  without  the  aid  of  extrinsic  evidence,  the 
character  of  the  fighting  provided  for  therein,  and  the  cruel- 
ty of  the  punishment  that  may  be  inflicted  thereunder. 

The  fact  that  the  reward  in  this  case  was  to  be  equally 
divided  between  the  combatants  can  not  legaliaa  the  trano- 
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action.  As  well  said  by  counsel  for  appellant,  to  hold  that 
the  statute  against  prize-fighting  covers  only  the  case  where 
the  reward  is  unequally  divided  would  be  to  say  that  the 
statute  does  not  prohibit  the  brutal  and  debauching  public 
exhibition,  but  does  prohibit  a  greater  reward  being  given 
to  one  than  to  the  other  combatant.  It  would  be  absurd 
to  place  such  a  construction  upon  the  purpose,  and  object 
of  the  statute,  and  certainly  there  is  nothing  in  its  lan- 
guage that  warrants  the  conclusion  that  it  was  enacted 
to  prevent  discrimination  between  the  victor  and  the  van- 
quisbed.  "The  evil  designed  to  be  remedied  by  the  statute 
is  that  class  of  brutal  ejthibitions,  for  giving  which  con- 
siderable sums  of  money  were  paid,  and  we  do  not  think 
the  statute  can  be  evaded  by  rewarding  the  unsuccessful, 
as  well  as  the  successful  party."  State  v.  Purtell,  56  Kan., 
483,  43  Pac,  783. 

Nor  will  the  use  of  gloves  by  the  combatants  in  a  prize- 
fight make  such  a  combat  any  less  an  offense  in  the  eyes 
of  the  law.  The  Supreme  CJourt  of  Lonisiana  in  the  case 
of  State  V.  Olympic  Clulj,  47  La.  Ann.,  1095,  17  South.,  599, 
said  of  such  a  contest  as  the  one  under  ^consideration :  "The 
glove  contests  permitted  in  defandant's  club  are  advertised 
extensively  and  are  generally  known  as  ^prize-fights.'  The 
fighters  are  under  contract  with  each  other,  with  the  club, 
and  under  obligations  to  spectators  and  betters,  to  fight 
to  a  finish;  that  is,  usually  until  there  is  what  is  called  a 
'knock-out.*  There  can  be  no  reasonable  objection  to  boxing 
as  generally  understood.  It  is  a  manly,  'healthful,  and  vig- 
orous training,  and  encouraged  in  some  of  our  most  respect- 
able institutions;  and  interference  with  it  by  legislative 
power  would  be  a  great  stretch  of  authority,  bordering  up- 
on an  infringement  of  personal  liberty.  And  even  boning 
without  gloves  for  a  display  of  skill  and  for  pastime,  when 
there  is  no  breach  of  the  peace,  and  no  intentional  injury  to 
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the  i)€r8on,  can  not  be  considered  as  embraced  within  the 
statute.  But  in  a  prize  contest  for  a  purse,  with  or  with- 
out gloves,  there  is,  despite  the  customary  shaking  of  the 
h^nds  and  tbe  preliminary  courtesies  between  the  com- 
batants, an  intention  to  do  injury  and  to  break  the 
public  peace.  The  contest  is  directly  within  the  spirit,  if  not 
the  exact  definition,  of  an  assault.  In  susch  a  contest,  there 
can  be  no  absence  of  an  intention  to  do  an  injury,  for  the 
purpose  of  the  contest  is  to  subdue  an  opponent  by  knocking 
him  senseless,  or  so  Injuring  him  that  he  can  not,  with- 
in a  given  time,  continue  to  fight." 

It  now  remains  to  be  seen  whether  a  court  of  equity  has 
jurisdiction  to  prevent  by  injunction  a  prize-fight.  Ken- 
tucky Statutes  (1899),  sections  1284-1288,  inclusive,  prohibit 
prize-fighting,  make  it  a  felony  to  engage  in  prize-fighting,  a 
misdemeanor  to  aid  or  abet  in  bringing  on  a  prize-fight,  or  to 
bet  on  or  voluntarily  witness  such  a  fight,  and  also  a  mis- 
demeanor for  any  one  to  permit  the  use  of  his  lands  for  a 
prize-fight. 

Section  1289  provides :  "It  shall  be  the  duty  of  all  judges  of 
courts,  justices  of  the  peace,  mayors  of  cities,  trustees  of 
towns,  and  other  conservators  of  the  peace,  all  sheriffs,  con- 
stables, marshals,  and  other  public  officers,  on  being  informed 
or  having  reason  of  their  own  knowledge  to  believe  that  such 
a  fight  is  about  to  take  place,  or  that  there  ,is  gaining  or 
preparation  in  any  place,  within  their  jurisdiction,  for 
such  fight,  to  suppress  and  prevent  the  sanlfe,"  and  'for  this 
purpose  they  shall  arr?/8t  the  offending  parties,  or  have 
thjpra  arrested,  or  hold  them  to  security  for  their  good  be- 
havior, and  also  commit  them  to  prison,  if  tiiey  do  not  give 
bail  for  their  appearance  at  the  next  circuit  court  to  an- 
swer the  charge;  and  in  order  to  suppress  and  prevent  the 
same,  they  shall  exercise  all  the  powers  vested  in  them 
for  the  prevention  of  crimes  and  misdemeanors;  and  any 
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ofiBcer  having  such  knowledge  or  information,  who  shall 
willfully  neglect  or  fail  to  execute  the  duties  required  of 
him  in  this  section,  shall  be  fined  in  the  sum  of  1500.00,  and 
shall  forfeit  his  oflBce." 

We  are  told  by  Judge  Story,  in  his  excellent  work  on 
Equity  Jurisprudence  (volume  2,  section  921):  "In  regard 
to  public  nuisances,  the  jurisdiction  of  courts  of  equity  seems 
to  be  of  very  ancient  date,  and  has  been  distinctly  traced 
back  to  the  reign  of  Queen  Elizabeth.  This  jurisdiction 
is  applicable,  not  only  to  public  nuisances,  strictly  so  called, 
but  also  purprestures  upon  public  rights  and  property." 
Again,  in  section  924,  it  is  said  by  the  same  author:  "The 
ground  of  this  jurisdiction  of  courts  of  equity  in  cases 
of  purpresture,  as  well  as  of  public  nuisances,  undoubtedly 
is  their  ability  to  give  a  naore  complete  and  perfect  remedy 
than  is.  attainable  at  law,  in  order  to  prevent  irreparable 
mischief,  and  also  to  suppress  oppressivei  and  vexatious 
litigation."  Continuing  the  discussion,  the  learned  writer 
announces  further  that:  "The  courts  (of  equity)  can  not 
only  prevent  nuisances  that  are  threatened,  and  before  irre- 
parable mischief  ensues,  but  arrest  and  abate  those  in  prog- 
ress, and  by  perpetual  injunction  protect  the  public  against 
them  in  the  future,  whereas  courts  of  law  can  only  reach 
existing  nuisances,  leaving  future  acts  to  be  the  subject  of 
new  prosecutions  or  proceedings.  This  is  a  salutary  juris- 
diction, especially  where  a  nuisance  aflfects  the  health,  mor- 
als, or  safety  of  the  community.  Though  not  frequently  ex- 
ercised, the  power  undoubtedly  exists  in  courts  of  equity 
thus  to  protect  the  publi'c  against  injury." 

In  Pomeroy's  Equity,  3d  vol.,  section  1349,  it  is  said:  "A 
court  of  equity  has  jurisdiction  to  restrain  existing  or 
threatened  nuisances  by  injunction  at  the  suit  of  the  At- 
torney General  in  England,  and  at  the  suit  of  the  State  or 
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the  people,  or  municipality,  or  some  proper  oflBcer  repre- 
senting the  Commonwealth,  in  this  country." 

In  21  Am.  &  Eng.  Ency.  of  Law,  703,  it  is  likewise  said : 
"A  court  of  equity  has  discretionary  jurisdiction  to  enjoin 
the  creation  or  erection  of  either  a  public  or  private  nui- 
sance or  a  purprdsture.  This  jurisdiction  is  founded  upon 
the  ability  of  equity  to  prevent  irreparable  mischief  and 
vexatious  litigation  and  to  furnish  a  more  complete  remedy 
than  can  be  had  at  law.  The  remedy  by  indictment  for  a 
public  nuisance  is  not  an  adequate  remedy  at  law,  preclud- 
ing the  remedy  by  injunction ;  nor  is  tba  right  of  a  private 
person  to  call  upon  the  public  authority  to  abate  the  public 
nuisance,  after  its  erection,  such  a  remedy." 

In  Attorney  General  v.  Jamaica  Pond  Aqueducft  Corp., 
133  Mass.,  361,  an  injunction  *was  granted,  to  restrain  the 
lowering  of  the  waters  of  a  pond,  on  the  ground  that  if 
would  be  injurious  to  the  public  health.  In  concluding  its 
opinion,  the  court  said:  "Indeed,  it  may  be  affirmed  that 
in  no  well-considered  case  has  the  power  of  a  court  of  equity 
to  interfere  by  injunction  in  cases  of  public  nuisances  been 
denied;  the  only  denial  being  that  of  a  necessity  for  exer- 
cise of  that  jurisdiction  under  the  circumstances  of  the  par- 
.ticular  case." 

In  Mugler  v.  Kansas,  123  U.  S.,  672,  8  Sup.  Ct.,  273,  31 
L.  Ed.,  205,  suit  was  brought  by  the  State  to  enjoin  the 
operation  of  a  distillery,  which  was  forbidden  by  its  laws^ 
on  the  ground  that  it  was  a  public  nuisance,  injurious  to 
the  morals  of  the  coanmunity.  The  court,  after  referring 
to  the  rule  herein  quoted  from  Story's  Equity,  adopted 
it  without  reservation.  Tbe  same  doctrine  is  adhered  to 
in  People  v.  Oity  of  St.  Louis,  48  Am.  Dec,  339,  and  Attor- 
ney General  v.  Railroad  Cos.,  35  Wis.,  425. 

We  find  by  the  foregoing  authorities  that  the  jurisdiction 
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of  courts  of  equity  to  prevent  and  suppress  nuisances,  es- 
pecially such  as  affect  the  public  health,  .morals  or  safety, 
is  of  ancient  date,  though  in  Kentucky  this  power  has  been 
somewhat  restricted  in  its  applfcation.  While  the  writ 
of  injunction  may  not  be  employed  to  prevent  the  commis- 
sion of  crime,  a«  such,  we  see  no  reason  why  it  may  not 
be  resorted  to  to  prevent  the  use  of  real  property  for  the 
holding  of  a  prize-fight.  Indeed,  we  think  the  use  of  the 
injunction  for  this  purpose  is  not  only  permissible,  but  re- 
quired bj  the  statute,  supra,  enacted  to  suppress  that  evil, 
if  the  means  at  the  command  of  the  criminal  courts  are 
inadequate  to  its  suppression. 

We  are  not  injclined  to  believe  that  the  language  of  the 
act,  supra,  "shall  exercise  all  the  powers  vested  in  them 
for  the  prevention  of  crimes  and  misdemeanors,"  confers 
upon  any  of  the  oflScers  named  therein  new  powers  of  any 
kind;  but  it  does  require  of  all  ministerial  oflBcers  of  the 
State  peculiar  and  extraordinary  alertness,  activity,  and 
zeal  in  the  es&rcise  of  all  the  powers  with  which  they  are 
vested  in  the  matter  of  preventing  and  suppressing  prize- 
fights) and  any  willful  failure  of  duty  on  their  part  will 
subject  them  to  a  fine  of  |500  and  the  forfeiture^  of  oflQce. 
The  same  provision  of  the  statute  requires  that  "all  judges 
of  courts,"  in  the  performance  of  the  duties  enumerated 
in  the  statute,  "in  order  to  suppress  and  prevent"  prize- 
fights, shall  exercise  all  the  powiers  vested  in  them  for  the 
prevention  of  crimes  and  misdemeanors.  It  will  be  ob- 
served that  the  language,  supra,  not  only  embraces  judges 
of  "courts  of  pureJy  criminal  jurisdiction,  but  also  includes 
all  judges  of  courts.  Therefore,  the  command  reaches 
judges  of  common-law  and  equity  jurisdiction,  and  no  such 
express  command  is  laid  by  the  Kentucky  Statutes  upon  all 
judges  with  reference  to  any  other  crime  or  misdemeanor 
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than  prize-fighting.  Under  the  statute,  then,  it  is  the  duty 
of  all  the  oflScers,  both  judicial  and  ministerial,  named 
therein,  to  act  without  delay  in  preventing  and  suppressing 
ppize-flghts.  They  are  not  to  wait,  for  the  fight  to  begin, 
nor  for  the  principals  and  others  who  are  to  engage  therein 
to  reach  the  plaice  determined  upon  for  the  fight,  before 
taking  the  necessary  steps  to  prevent  the  same,  but  should 
proceed  at  once  before  the  fight,  and,  upon  receiving  notice 
of  the  fact  that  it  will  be  held,  to  issue  proper  process 
for  the  arrest  of  the  guilty  parties,  put  them  under  arrest, 
and  require  of  them  bonds  to  keep  the  peace,  and  to  answer 
for  the  violation  of  law  in  the  circuit  court. 

The  question  presented  for  the  consideration  of  the  judge 
of  the  Jeflferson  circuit  court,  when  the  injunction  was  ap- 
plied for  in  this  case,  was  whether  or  not  the  powers  that 
might  be  invoked  under  the  criminal  jurisdiction  of  the 
courts  were  adequate  to  the  suppression  of  the  prize-fight 
about  to  come  off,  and,  if  not,  what  further  powers  might 
be  exercised  by  him?  As  the  statute  Required  of  him  the 
exercise  of  all  the  powers  of  which  he  was  possessed,  and 
the  right  to  ennploy  the  writ  of  injunction  being  one  of 
those  powers,  it  was  his  duty  to  grant  it  to  the  extent 
of  preventing  the  use  of  the  Auditorium  for  the  holding  of 
the  prizefight,  if  in  the  exercise  of  a  sound  discretion  the 
facts  before  him  justified  such  relief,  in  aid  of  the  jurisdic: 
tion  of  the  criminal  courts.  In  granting  the  injunction  to 
the  extent  indicated,  the  chancellor  only  exercised  the  juris- 
diction that  was  exercised  in  draining  the  pond,  and  in  sup- 
pressing the  distillery,  in  the  Massachusetts  and  (Kansas 
cases,  supra. 

In  none  of  the  cases,  supra,  was  there  any  question  of 
property  or  pecuniary  right  involved;  nor  need  there  be 
any  property  right  involved,  so  far  as  the  State  is  concerned, 
in  the  maintenance  of  the  public  health,  morals,  or  safety. 
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These  are  all  valuable  rights,  though  not  susceptible  of  a 
pecuniary  estimate,  which  it  is  the  duty  of  the  State  to  pro- 
tect by  every  means  at  his  command ;  and,  if  a  court  of  equity 
has  the  power  to  'enjoin  the  use  of  private  property  as  a 
nuisance  which  is  dangerous  to  the  public  health,  why  may 
it  not  in  like  manner  enjoin  it  where  it  constitutes  a  nui- 
sance dangerous  to  the  public  safety  or  morals? 

Is  the  use  of  land  or  a  building  for  the  maintenance  of 
prize-fighting  a  public  nuisance?  In  Wood  on  Nuisances 
(3d  Ed.)  section  68,  the  author  says:  "A  public  exhibition 
of  any  kind  that  tends  to  the  corruption  of  morals,  or  to  a 
disturbance  of  the  peace  or  of  the  general  good  order  or 
welfare  of  society,  is  a  public  nuisance.  Under  thi^  head 
are  included  all  puppet  shows,  legerdemain,  and  obscene 
pictures,  and  all  exhibitions,  the  natural  tendency  of  which 
is  to  pander  to  vicious  tastes,  and  to  draw  together  the 
vicious  and  dissolute  members  of  society."  That  a  prize- 
fight is  an  exhibition  of  the  character  here  described,  and 
consequently  a  public  nuisance,  there  can  be  no  doubt; 
and,  if  so,  the  use  of  a  theater  for  prize-fighting  is  such 
a  nuisanjcift.  Therefore  the  Legislatures  of  many  of  the 
States  have  enacted  laws  for  their  suppression,  realizing, 
no  doubt,  that  the  remedies  afforded  by  the  general  laws 
were  not  adequate  to  that  end;  and  the  courts  have  been 
uniform  in  upholding  the  statutes  thus  enacted.  Thus,  in 
Sullivan  v.  State,  67  Miss.,  352,  7  South,  276,  the  Supreme 
Court  of  Mississippi  said:  "We  think,  however,  that  the 
evil  sought  to  be  protected  against  by  the  statute  is  the 
debasing  practice  of  fighting  in  public  places,  or  places  to 
which  the  public,  or  some  part  of  it,  is  admitted  as  spec- 
tators." 

Sucli  a  meeting  as  would  have  been  held  in  the  Audi- 
torium, in  Louisville^  to  witness  the  prize-fight  between 
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McGovern  and  Ck>rbett,  if  that  fight  had  occurred,  would 
doubtless  have  attracted  some  of  the  better  and  law-abiding 
class  of  citizens,  curious  to  see  such  a  spectacle  as  a  prize- 
fight; but  for  every  such  reputabte  citizen  thus  attending, 
there  would  have  been  present  a  dozen  gamblers,  confidence 
men,  bunco  steerers,  or  pickpockets,  gathered  from  all  parts 
of  the  United  States,  men  of  idle,  vicious  and  criminal 
habits  and  practices,  whose  business  is  to  prey  upon  the 
public  in  some  form  or  other,  and  many  of  them  would 
remain  in  th©  community  after  the  combat  to  ply  their 
nefarious  callings.  Such  an  assembly  could  easily  be  led 
into  a  riot,  or  other  unlawful  disturbance  of  the  public 
peace.  In  addition  to  the  evils  suggested,  there  would  be 
the  contaminating  efl!ect  of  such  a  meeting  upon  the  youth 
of  the  city  and  State,  which  might  prove  of  incalculable 
injury  to  their  morals  and  future  welfare.  Such  a  gather- 
ing, too,  would  demand  increased  vigilance  in  the  protec- 
tion of  the  property  of  the  city  and  its  inhabitants,  be  a 
menace  to  good  order,  and  disturb  the  peaceful  pursuits 
and  happiness  of  citizens  who  would  be  unwilling  to  patron- 
ize such  an  enterprize. 

We  conclude,  therefore,  that  while  a  court  of  equity  may 
not  grant  an  injunction  against  the  principals  who  were 
expected  to  engage  in  the  fight  in  question,  nor  those  con- 
nected with  them  as  mana^rs,  trainers,  etc.,  because  the 
process  of  the  criminal  courts  and  the  powers  of  con- 
servators of  the  peace  in  the  city  of  Louisville  are,  or  ought 
to  be,  adiequate  to  the  prevention  of  the  prize-fight,  by  the 
arrest  and  prosecution  of  the  parties  concerned,  yet  it  was 
proper  for  the  lower  court  to  enjoin  the  owner,  proprietor 
and  managers  of  the  Auditorium  theater  from  permitting 
the  holding  of  a  prize-fight  therein,  and  from  allowing  there-* 
in  any  future  exhibitions  of  the  same  character,  upon  the 
ground  that  such  a  use  of  the  building  would  constitute  a 
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public  Duisanee,  dangerous  to  the  public  morals  and  safety. 
We  think  this  exercise  of  powder  by  the  court  can  not  be 
questioned,  not  because  any  new  powers  were  conferred  up- 
on it  by  the  statute  against  prize-fighting,  but  because  such 
jurisdiction  exists  in  courts  of  equity,  and  has  practically 
always  so  existed,  and,  further,  because  its  exercise  was  re- 
quired in  this  instance  by  the  exigencies  of  the  case  and  the 
express  language  of  the  statute,  which  commanded  the  court 
to  use  all  the  power  with  which  he  wa^  vested,  to  the  end 
that  the  nuisance  might  be  suppressed. 

As  already  suggested,  not  the  least  of  the  evils  connected 
with  the  holding  of  the  prizerfight  would  be  the  presence 
of  the  immense  crowds  of  lawless  and  turbulent  men  from 
all  quarters.  An  injunction  against  the  use  of.  the  building 
advertised  as  the  place  of  the  fight  would  go  far  toward 
preventing  the  assembling  of  this  crowd,  and  thereby  avert 
incalculable  mischief,  which  could  not  well  be  averted  by 
the  criminal  courts,  or  their  ministerial  officers,  after  the 
meeting  of  the  audience  at  the  place  of  the  combat,  or  in 
the  act  of  assembling;  for,  although  every  person  who  at- 
tends a  prize-fight  by  that  act  violates  the  law,  it  would 
be  impossible  for  th2  officers  of  the  law  to  arrest  any  con- 
siderable number  of  them  under  such  circumstances. 

We  do  not  regard  this  case  as  analogous  to  that  of  Neaf 
V.  Palmer,  103  Ky.,  496,  20  R.,  176,  45  S.  W.,  506.  In  the 
latter  case  the  action  was  brought  by  several  property 
owners  to  enjoin  the  maintenance  of  a  bawdy  house  up«m 
the  property  of  another.  In  passing  upon  the  questions  in- 
volved, this  court  said,  in  part:  '*It  is  not  alleged  that 
tbere  "are  offensive  sights  or  sounds  about  the  obnoxious 
premises,  but  only  that  the  property  is  made  less  valuable 
in  the  vicinity,  and  that  the  moral  atmosphere  is  tainted 
and  pestilential.  The  injury  is  wholly  consequential.  It 
seems  to  us,  under  these  circumstances,  criminal  courts  had 
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best  be  left  to  enforce  the  criminal  laws.  Thej  are  con- 
fessedly adequate  for  the  purpose  of  suppressing  such  evils." 

There  was  nothing  in  the  case,  supra,  to  indicate  that 
the  bawdy  house  complained  of  could  not  be  suppressed  by 
the  ordinary  methods  appertaining  to  the  criminal  court, 
and,  the  damages  resulting  to  the  plaintiff's  property  from 
the  existence  of  the  bawdy  house  being  wholly  consequen- 
tial and  speculative,  it  would,  of  course,  have  been  improp- 
er in  that  case  to  employ  the  writ  of  injunction  in  aid  of 
the  mere  property  rights  of  the  individual.  But  in  the  case 
at  bar  the  complainant  is  the  Statue — the  sovereign — which 
is  seeking  by  a  writ  of  injunction  to  prevent  a  great  evil, 
affecting  the  people  of  the  city  of  Louisville,  and  the  en- 
tire State  as  well,  and  which  threatens  irreparable  injury 
to  the  public  morals  because  of  its  cruelty,  inhumanity, 
and  debasing  associations,  and  danger  to  the  public  safety 
because  of  its  bringing  together  the  lawless  and  turbulent 
elements  of  society  from  all  quarters.  Upon  such  a  state  of 
facts,  and  with  the  commands  of  the  statute  directing  him 
to  employ  all  his  powers  to  avert  the  threatened  evil,  it 
was,  in  our  opinion,  no  stretch  of  authority  for  the  chan- 
cellor to  employ  the  aid  of  the  writ  of  injunction  in  such 
an  emergency,  to  the  extent,  at  least,  of  preventing  the 
use  of  real  property  for  the  holding  of  the  prize- 
fight. Nor  do  we  think  that  the  right  of  the  chancellor 
to  so  *employ  the  writ  of  injunction  in  this  case  is  dependent 
upon  the  fact  that  a  property  right  be  involved.  It  may 
be  justified  upon  the  higher  ground  that  the  morals  and 
«afety  of  the  public  are  involved,  and  that  the  public  good 
is  of  the  first  consideration. 

If  the  element  of  continuity  were  needed  in  this  case  to 
authorize  the  injunction,  it  is  shown  by  the  record  to  exist; 
for  several  witnesses  testify  to  having  attended  contests 
itliiiilar  to  this  in  the  Auditorium,  and  the  advertisement 
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of  the  McQovern-Corbett  fight  showed  that  it  would  come 
off  at  the  Auditorium,  and  that  it  was  one  of  a  series  of 
fourteen  of  such  contests,  all  given  under  the  auspices  of 
the  Southern  Athletic  Club,  and  several  of  which  had  al- 
ready been  held,  and  perhaps  some  of  them  elsewhere  than 
.  in  the  Auditorium.  The  evidence  shows,  therefore,  that 
the  use  of  the  Auditorium  had,  to  some  extent  at  least, 
been  devoted  to  the  maintenance  of  prize-fights,  and  that 
its  use  for  that  purpose  is  to  be  continued.  We  are  of  the 
opinion,  how»ever,  that  continuity  is  not  a  necessary  ele- 
ment in  this  case.  In  Cincinnati  Railroad  Co.  v.  Common- 
wealth, 80  Ky.,  137,  the  railroad  was  indicted  for  a  public 
nuisance  in  leaving  a  hand-car  on  a  public  road ;  and,  though 
the  proof  showed  that  the  car  did  not  remain  for  more  than 
a  day,  this  court  held  that  the  offense  'Svas  not  to  be  de- 
termined by  the  length  of  time  the  thing  that  worketh  hurt, 
inconvenience  or  damage  to  the  public  continues,  or  by  the 
number  of  times  it  may  be  repeated,  nor  is  it  necessary,  in 
order  to  conrtitute  the  offense,  that  actual  injury  be  sus- 
tained by  any  person."  In  order  to  constitute  a  public  nui- 
sance, in  the  meaning  of  the  law,  it  is  not  always  necessary 
that  the  acts  charged  should  have  been  habitual  or  periodi- 
cal. Where  a  single  act  produces  a  continuing  result,  the 
offense  may  be  complete,  without  a  recurrence  of  the  act. 
Thus  one  act  upon  the  part  of  an  individual  in  befouling  a 
spring  from  which  the  public  are  accustomed  to  drink  is 
a  public  nuisance.  So  is  indecent  ^exposure  of  one's  person 
in  a  public  place.  Wood  on  Nuisances,  sections  27,  57.  To 
constitute  the  offense  denounced  by  the  statute  as  a  prize- 
fight, or  prize-fighting,  it  is  not  mecessary  that  a  number 
of  such  combats  or  that  more  than  one  combat  should 
take  place.  We  think  one  such  offense  at  a  given 
place  would  constitute  a  public  nuisance,  and  it  is 
the  province  of  a  court  of  equity  to  prevent  nuisances  t!iat 
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are  threatened,  and  before  irreparable  mischief  ensues,  as 
well  as  to  arrest  or  abate  those  in  progress,  and  by  per- 
petual injunction  protect  the  public  against  them  in  the  fu- 
ture. 

Being  of  the  opinion  that  the  chancellor  erred  in  dis- 
missing the  petition,  and  in  refusing  to  perpetuatse.  the  in- 
junction, in  this  case,  to  the  extent  of  restraining  the  own- 
ers and  managers  of  the  Auditorium  from  permitting  the 
use  of  that  building  for  the  holding  of  the  prize-fight  be- 
tween appellees,  McQovern  and  Corbett,  the  judgment  is 
reversed,  and  cause  remanded,  with  directions  to  9et  aside 
the  order  dismissing  the  petition,  and  to  enter  in  lieu  there- 
of the  necessary  decree  perpetuating  the  injunction  to  the 
extent  herein  indicated. 

Whole  court  sitting. 

Judges  Paynter,  Barker  and  Nunn  dissent. 
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Case  18— Action  by  Jacx)b  Culver's  Admb.  to  Sterna  the  Estate  of 
His  Intestate.— Juke  20. 

Kelley  v.  Culver's  Admr. 

APPEAL    FBOM    NELSON    CIBCUIT    COUBT. 

Taou  ▲  Judgment  Subjectino  to  Creditor's  Claims  Certain  Lands 
Sold  by  the  Heibs  of  Decedent  to  John  S.  Kelly.  Kelly  Ap- 
peals.   Reversed. 

Administbatobs — Surr  to  Settle  Estate— Claims  op  Creditobs — 
FajNG — Laches — ^Lis  Pendens — Sale  op  Lands. 

Held:  1.  Kentucky  Statutes  (1899),  section  2087,  provides:  **Wheii 
the  heir  or  devisee  shall  alien,  before  suit  la  brought  (on  fhe 
ancestor's  or  testator's  debt),  the  esUte  descended  or  devised, 
he  «hall  be  liable  for  the  value  thereof,  with  legal  hitereest  from 
the  time  of  alienation,  to  the  creditors  of  the  decedent  or  testa- 
tor; but  the  estate  so  alien€id  shall  not  be  liable  to  the  credltore 
In  the  hands  of  a  bona  flde  purchaser  for  a  vaftuable  considera- 
tion, unless  action  la  lni*ituited  within  six  months  aftei^  the 
estate  Is  devised  or  descended,  to  .subject  same."  Held,  not 
Intended  to  create  a  lis  pendens  lien  on  the  lands  descended  or 
devised,  for  the  payment  of  the  ancestor's  debtai  ifor  a  longer 
period  than  for  six  months  after  an  action  might  have  been  be- 
gun to  settle  the  estate  and  subject  the  land. 

2.  Civil  Code  Practice,  section  432,  provides:  "A  creditor  appear- 
ing before  the  commissioner  (to  audit  claims)  and  presenting 
his  claim  becomes  thereby  a  party  to  the  action  (for  settlement 
of  the  estate)  and  Is  <-on<!luded  by  the  final  judgment  of  the 
court  allowing  or  rejecting  his  claim."  Held,  whether  a  credl- 
VoL  116-16 
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tor  of  the  estate  filing  his  claim  was  made  a  party  to  the  petl- 
tiofit  in  the  settlement  suit,  or  not,  cbuld  not  affect  the  validity 
ot  the  lis  pendens. 

3.  To  obtain  the  benedts  of  a  lis  pendens,  the  party  assenting  ft 

must  have  not  only  a  suit  in  which  relief  in  rem  is  aought 
against  specific  property  sufficiently  identified  by  the  record,  to 
which  the  other  claimant  or  title  holder  musit  be  a  party  in 
fact,  but  he  must  prosecute  his  suit  with  reasonabd'e  diligenca 

4.  Where»  after  the  expiration  of  the  six  months  mentioned  in  Ken- 

tucky Statutes  (1899;,  section  2087,  one  beooknies  a  purchaser 
in  good  faith  and  for  value,  it  does  not  matter  how  mucjh  he 
knows  about  who  were  the  creditors  oif  4ecedent,  as  nothing 
but  a  valid  lis  pendetusi  can  then  ailect  the  land  as  a  lien. 

5.  Certain  creditors  of  an  estate  were,  as  such,  named  and  joined  in 

a  suit  to  settle  the  same  by  the  administrator  thereof  and  (were 
thereby,  as  well  as  by  the  advertisement  of  the  conmiissioner  to 
whom  reference  was  had  to  audit  claims,  called  on  to  file  Cheir 
claims,  if  they  desired  to  avail  themselves  of  the  benefit  of 
the  action.  They  failed  to  file  their  claims,  without  excuse  or 
explanation,  till  after  the  commissioner  had  reported  all  claims 
ascertainable,  and  till  after  two  judgments  of  sale  of 'land  had 
been  rendered  in  the  action,  and  the  last  sale  to  pay  debts  of 
decedents  and  the  costs  of  the  suit  and  of  administration  ha^ 
been  confirmed.  Two  years  after  they  should  have  set  up  their 
.  claims,  they  sought  to  enfbrce  them  against  the  residue  of  the 
land  sold  by  the  heirs»  to  an  innocent  purchaser  for  value,  after 
deducting  what  was  necessary  to  discharge  the  known  liabilities 
of  the  estate.  Held,  that  they  were  guilty  of  laches  precluding 
their  recovery. 

JOHN  S.  KEiULY  and  GEORGE  S.  ft  JOHN  A.  FULTON,  fob  appel- 
lant. 

STATEMENT. 

Jacob  Culver  died  intestate  in  Nelson  county,  Kentucky,  in 
April,  1896,  owning  no  personal  estate  except  sach  as  was  ez- 
emipt,  and  was  set  apart  to  his  surviving  widow;  but  was  fha 
owner  in  fee  of  two  adjacent  tracts  of  land,  comprising^  124 
acre?^,  of  an  inferior  quality,  and  upon  one  of  which  traots  hd 
was  resident  at  the  time  of  his  death. 

He  left  surviving  him  a  widow  and  quite  a  large  family  of 
adult  children,  as  his  sole  heirs  at  law.  The  intestate  owed 
very  t^m  debts,  amounting  in  the  aggregate  to  $51.25,  as  shown 
by  commissioner's  report,   in  excess  of  a  note  due  hi0  wlf^ 
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amounting  to  |450,  including  accrued  Interest,  the  payment  o< 
vhich  was  secured  by  a  mortgage  on  one  of  the  two  tracts,  in 
which  mortgage  she  had  herself  united.  Appellee,  N.  W.  Hal- 
stead,  was  duly  appointed  and  qualified'  aa  the  administrator 
«)f  the  intestate,  and  within  about  three  months  after  the  in- 
testate's death,  to^wit,  J\ily  7,  1896.  instituted  this  action  in 
the  Nelson  Circuit  Court  making  the 'widow,  heirs  and  alleged 
•creditors,  including  appellees.  Bowling  &  Greenwell,  defendants 
thereto,  and  sought  a  sale  of  so  much  of  the  realty  as  might 
be  neccessary  to  pay  the  mortgage  lien  and  other  debts  as  well 
as  a  settlement  of  his  trust. 

Upon  a  reference  to  the  commissioner  to  audit  and  report 
claims,  the  action  progressed  until  a  report  was  made  showing 
the  necessity  of  a  sale  of  the  land,  or  at  least  a  large  part 
thereof,  to  pay  debts  and  costs  of  administration,  which  were 
reported  in  the  aggregate  on  May  29,  1897,  at  1601.25,  including 
an  attorney's  fee  of  one  hundred  dollars,  allowed  plaintiff  as 
attorney  for  himself  as  administrator,  to  settle  the  estate  upon 
which  he  was  administering.  Upon  a  confirmation  of  this  re- 
port, a  decree  of  sale  was  adjudged  of  a  sufficiency  of  the  land 
to  pay  said  sum  and  costs.  This  sale  was  made  by  the  com- 
missioner on  August  9th  succeeding  (August  9,  1897),  at  which 
sale  the  widow  became  the  purchaser  of  the  entire  land.  Upon 
exceptions  filed  by  a  part  of  the  heirs  to  this  reports  sale,  be- 
cause they  were  not  before  the  oourt,  the  report  and  sale  were 
set  aside,  and  a  re-fiale  ordered,  which  was  again  made  by  the 
comimissioner  on  May  9,  1898,  being  nine  months  subsequent  to 
the  first  sale.  At  this  second  sale  the  widow  again  became  the 
purchaser  of  sixty  acres  of  the  land  for  the  amount  neccessary 
to  pay  all  debts  presented,  and  costs,  and  producing  a  surplus 
of  |28,  and  a  homestead  exemption  flor  her  life  as  widow  was 
adjudged  her  in  the  residue  of  sixty-four  acres,  leaving  the 
remainder  therein  to  descend  to  the  children  and  heirs  at  law 
of  Jacob  Culver. 

The  second  sale  was  reported  and  confirmed  at  the  May 
term,  1898,  more  than  two  years  after  the  date  of  the  death 
of  the  intestate,  and  twenty-two  months  after  the  institution  of 
the  suit  to  settle  the  estate,  to  which  suit  the  appellees.  Bowling 
ft  Greenwell,  as  alleged  creditors,  had  been  made  parties  defend- 
ant, and  brought  before  the  court  by  pnocess,  as  alleged  in  the 
exceptions,  and  the  plea  of  the  appellant  Kelly.  On  the  6th 
day  of  October,  1898,  being  five  months  after  the  second  sale, 
and  being  two  years  aAd  three  months  after  the  institution  of 
the  suit,  appellant,  John  S.  Kelly,  in  good  faith  and  relying  upon 
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V  all  creditors  having  presented,  or  been  paid,  their  claims,  if  any 
they  had,  purchased  from  the  heirs  at  law  their  remainder  in- 
terests In  the  sixty-four  acres  of  land,  in  which  the  widow  hi^ 
a  homestead  exemption  right  for  her  life,  and  at  the  same  time 
he  paid  as  alleged  by  him  the  full  value  of  such  remainder  in- 
terest, viz.,  1302.60.  A  deed  of  conveyance  was  made  him  by 
all  said  parties  fbr  this  remainder  on  the  same  day,  October 
5,  1898,  and  It  was  immediately  placed  to  registration  'by  him, 
ais  shown  by  the  certificate  attached  to  his  deed  on  page  loa 
of  this  transcript. 

Up  to  this  time  Bowling  ft  Greenwell,  appellees,  had  never 
presented  any  claim  whatever  against  the  estate  of  decedent 
and  in  fact  as  the  record  will  show,  had  never  even  attempted  to 
prepare  or  verify  one  *until  in  May,  1898,  at  which  time  It 
now  appears  from  their  claim  presented,  for  the  first  time  in. 
November,  1898,  that  they'  merely  made  a  statement  "of  bal- 
ance on  account"  and  verified  the  same  without  ever  presenting, 
or  offering  to  present  the  dame  in  court  or  elsewhere,  until 
after  appellant  Kelly  had  purchased  and  paid  for  this  remainder 
and  placed  his  deed  to  record  in  October,  1898. 

The  master  commissioner  of  the  court,  k)n£9  after  there  had 
been  a  final  Judgment  rendered  in  the  cause  directing  a  sale  of 
the  lands,  and  long  after  the  second  sale  had  been  made,  and 
his  report  thereof  confirmed,  and  without  there  being  then  any 
reference  of  the  case  before  him  for  further  action,  volunteers 
at  the  November  term,  1898,  to  report  this  claim  of  appellees 
Bowling  &  Greenwell,  and  the  administrator  then  seeks  tx)  sub- 
ject this  remainder  interest  which  had  been  acquired  by  appel- 
lant as  stated,  to  the  payment  of  this  claim  of  Bowling  ft  Green- 
well so  long  withheld  by  them,  while  the  suit  was  pending,  and 
so  done  without  any  excuse,  cause  or  explanation  for  their 
delay,  except  an  admission  of  their  own  neglect.  The  record 
will  show  they  resided  within  two  miles  of  the  decedent's  home; 
that  they  were  apprised  ocf  his  death  by  furnishing  as  they 
claim,  in  an  itemized  account,  a  coffin  of  |30,  and  burial  suit 
1 10,  charged  to  have  been  furnished  April  24,  1896.  As  will 
be  seen  by  an  inspection  of  their  claim,  much  of  it  is  claimed 
to  have  been  sold  after  April  24,  1896,  the  first  items  being 
November,  1896,  and  then  they  charge  up  to  the  intestate's  ac- 
count ^8.48,  of  an  indebtedness  incurred  and  created  by  a  son, 
Sylvester  Culver,  for  his  own  use,  a  large  part  being  the  sum- 
mer and  fall  of  1896,  long  alter  the  death  of  the  intestate.  (See 
account  on  pages  65  and  66  of  transcript) 

When  the  administrator  upon  the  presentation  of  this  account 
for  the  first  time  in  1898  after  Kelly's  purchase  and  payment 
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undertakes  to  subject  this  remainder  interest  to  the  payment  of 
this  claim,  appellant  Kell*y  interpleads,  setting  up  his  purchase, 
payment  conveyance,  registration  of  his  deed,  and  pleads  that 
this  was  all  done  by  him  in  good  faith  witibout  any  inionma- 
tion,  knowledge  or  notice  that  .Bowling  ft  Greenwell  held  any 
claim,  and  relies  upon  the  reports  of  the  commissiioner,  orders 
and  final  judgments  entered  in  the  cause,  and  alleges  his  pur- 
chi^e  and  payment  were  made  by  him  in  the  best  of  faith. 

He  then  pleads  and  reliies  upon  the  culpable  neglect  of  claim- 
ants by  their  failure  to  prepare  or  present  any  claim  as  against 
the  claimed  lis  pendens  lien,  if  any  ever  existed,  and  also  as 
an  estoppel  against  claimants.  The  deposition  of  apfpellant 
Kelly  ia  the  only  testimony  taken  upon  this  issue  and  will 
be  found  upon  page  96,  ftc,  of  the  transcript.  His  testimony 
•supports  hi-s  plea  to  the  fullest  extent  Upon  final  hearing,  aa 
shown  by  the  judgment  appeakd  from,  the  court  overruled  the 
exceptions  filed  to  the  claim  of  Bowling  ft  Greenwell  and  al- 
lowed same  as  a  proper  one  against  the  estate  of  Jacob  Culver 
and  then  further  adjudged  that  the  said  tract  of  sixty^four  acres 
of  land  in  which  the  widow,  Mary  Culver,  had  a  homesteadJ  right 
during  her  natural  life,  and  in  which  appellant  Kelly  owned  the 
remainder,  is  liable  to  the  payment  of  Bowling  ft  Oreenw^ell's 
debt  as  well  as  the  surplus  of  the  f28.50  in  court,  ajslo  puN 
chased  by  apipellant  Kelly,  and  further  adjudged  a  sale  of  so 
much  of  said  land  as  was  necessary  to  pay  said  claim  of  Bow- 
ling ft  Greenwell  "and  the  costs  of  this  suit,"  thereby  depriving 
appellant  of  his  title  to  said  land  to  that  extent,  and  putting 
the  entire  oasis  of  this  suit  upon  him,  being  a  Buit  to  settle 
tho  estate  tn  which  the  costs  including  attorney's  fee  is  more 
than  fl75.  The  judgment  further  dismissed  tlhe  petition  of 
said  Kelly,  to  all  of  which  he  excepted  and  prayed  this  appeal. 

It  is  the  contention  of  appellant  that  if  the  institution  of  the 
suit  by  the  administraitor  within  six  montbs  after  the  death  of 
his  intestate,  seeking  a  sale  of  the  land  tio  pay  debts,  ftc.,  created 
a  lis  pendens  lien  in  favor  of  the  creditors,  that  such  lien  or  lis 
pendens  has  been  lost  to  appellees,  Bowling  ft  Greenwell  by 
their  laches  and  own  culpable  negligence  when  it  is  sought  to  be 
enforced  against  the  appellant  as  an  Innocent  puiKShaseri  for  a 
valuable  consideration. 

AUTHOHITIES  CITED. 

Ky;  fi^ts.,  sec.  2087;  Herrman  on  Estoppel,  vol.  1,  chap.  1, 
sec.  5,  subsec.  6,  p.  4;  sec.  7,  subsec.  4,  p.  6;  Watson  v.  Wilson,. 
2  Dasa»  406-411;   Clarkson  v.  Morgan's  Dev.,  6  B.  Mon.,  447-8; 


•Digitized  by  VjOOQIC 


246 KENTUCKY  REPORTS. [VoL  116 

Kelly  V.  Culver's  Admr. 

^gden  on  Vendors,  p.  o37;  3d  P.  Williams,  482;  Brhman  t. 
Kendrick,  1  Met.,  146-7-8,  &c.;  Cook  y.  Clemens,  87  Ky.,  570; 
Smith's  Admr.  v.  Cotton,  63  S.  W.  R.,  473. 

NAT.  W.   HALSTE5AD.  attorney  fob  appellee. 

STATEMENTS   OF   PROPOSITIONS   DISCUSOTSD. 

1.  A  lis  pendens  in  suit  to  settle  a  decedent's  estate  is  created 
not  by  filing  a  comjnJssloner*?  report  of  estate  anid  claims^  nor 
by  a  €Pedi4:or  filing  a  claim  against  the  estate,  but  by  institution 
of  the  suit  to  settle  filed  within  six  months  from  death  of  de- 
cedent and  before  alienation  by  the  heirs*  in  the  court  haTicg 
jurisdiction  of  the  property  and  of  the  iparities;  the  yroparty 
sought  to  be  subjected  being  real  estate  and  being  property  de- 
scribed, and  all  the  parties  In  interest  being  duljpf  brought  be- 
fore the  court,  the  heirs  at  law  and  creditors  in  so  far  as 
known,  all  this  being  done  in  the  case  at  bar  there  is  a  Us 
pendens  and  the  Judgment  appealed  from  ebould  have  beeki  af- 
firmed.    103  Ky.,  403;  91  Ky..  324. 

2.  The  $28  being  in  the  possession  of  the  court  by  being  in 
the  bands  of  the  receiver  was  within  the  power  of  the  court 
and  as  to  it  a  lis  pendens  manifestly  lexlsted  and  appellant,  a 
stranger  to  this  record,  In  undertaking  to  .purchase  the  right  to 
this  |28  is  clearly  a  pendente  lite  purchaser.     91  Ky.,  325. 

3.  The  petitioTi  set  out  the  existence  of  the  debt  now  in  con- 
tnonrersy  in  the  caie  by  name  and  described  thei  character  of 
the  debt,  to-wit,  funeral  expenses,  and  asked  the  sale  of  the  real 
estate  to  pay  that  debt,  and  described  accurately  the  property 
sought  to  be  subjected  being  real  estate,  and  having  before  the 
court  by  the  execution  of  process  the  persons  claiming  tllle 
to  the  property,  then  appellant  having  acquired  an  interest  in 
the!  property  during  the  pendeocy  of  the  suit;  acquired  such  in- 
terest as  a  pendente  lite  purchaser. 

4.  A  lis  pendens  is  created  if  the  averments  of  a  petition  taken 
in  connection  with  the  exhibits  are  (sufficient  if  enough  is  al- 
leged  to  enable  a  party,  upon  reasonable  enquiry,  to  identify  the 
property  and  ascertain  the  object  of  the  suit.    103  Ky.,  403. 

•  5.  J  The  legal  maxim  "that  that  is  certain  which  may  be 
made  certain,'*  applies  to  the  ques-tion  as  to  whether  property 
Is  sufficiently  described  as  to  create  a  lis  pendens,  the  rule  is 
that  there  is  lis  pendens  whenever  there  is  enough  in  the  pro- 
ceeding to  lead  a  vigilant  mind  to  Identify  the  propeirty  Involved 
and  to  warn  the  world  that  they  intermeddle  at  their  own  perlL 
103  Ky.,  403. 
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Opinion  of  the  colkt  by  JUDGE  O'REAR — Reversing. 

ifhis  suit  was  begun  in  1896  by  Jacob  Culver's  adminis- 
trator to  settle  his  estate.  There  was  not  enough  personalty 
to  pay  the  debts  of  the  decedent,  and  his  lands  were  de- 
scribed in  the  petition  with  the  view  to  selling  enough  of 
them  to  pay  the  indebtedness.  The  heirs  at  law  and  certain 
creditors,  including  appellees  Bowling  &  Greenwell,  were 
made  defendants,  and  had  actual  notice  of  the  pendency  and 
nature  of  the  suit.  A  reference  was  had  to  the  master  com- 
missioner November  14,  1896,  to  audit  the  claims  against 
the  estate.  On  the  29th  day  of  May,  1897,  the  commissioner, 
who  had  previously  publicly  advertisied  for  claimants,  filed 
his  report,  showing  all  claims  presented.  There  were  no 
exceptions  to  this  report.  The  court  decreed  a  sale  of 
enough  of  the  land,  after  the  allotment  of  a  homestead  to 
the  widow,  to  satisfy  the  claims  reported  by  the  commis- 
sioner. The  laAd  was  sold  in  August,  1897,  and  reported 
to  the  court  at  the  following  October  term.  Upon  excep- 
tions filed  to  the  sale  by  certain  of  thfe  heirs,  it  was  set  aside, 
as  was  the  former  judgment  of  sale,  for  a  misprision.  A 
resale  was  adjudged  to  pay  the  indebtedness  allowed.  That 
judgment  was  entered  March,  1898.  The  sale  was  made 
under  it  May  9,  1898,  and  was  confirmed,  without  excep- 
tion. May  28,  1898.  It  was  not  necessary,  as  developed  by 
this  sale,  to  sell  all  the  decedent's  land  to  pay  the  inddbt- 
edness  presented  against  the  estate.  On  the  5th  day  of 
October,  1898,  appellant  bought  the  remainder  of  the  land 
from  the  heirs  at  law,  paid  them  the  purchase  money — an 
adequate  price  therefor — and  took  their  deed  of  conveyance. 
On  November  11, 1898,  a  claim  for  1117.84  was  filed  in  court 
on  this  action  by  Bowling  &  Greenwell.  They  sought  to  have 
enough  of  the  remaining  land — that  sold  and  conveyed  to 
appellant  by  the  heirs  October  5,  1898 — sold  to  satisfy  their 


Digitized  by  VjOOQIC 


248 KENTUCKY  REPORTS.  [Vol.  UB 

Kelly  \.  Culver's  Admr. 

claim.  Appellant  resisted  the  application  on  the  ground 
that  he  was  an  innocent  purchaser  for  value,  and  without 
notice  of  Bowling  &  GreenwelPs  claim.  He  also  pleaded 
their  silence  and  delay  in  presenting  their  claim  against  the 
estate  as  an  estoppel.  The  circuit  court  subjected  the  land 
to  the  payment  of  the  claim.  Bowling  &  Greenwell  resided 
and  did  business  in  the  county  where  the  land  lay,  and  in 
which  the  suit  was  pending.  It  is  insisted  by  appellee  that 
appellant  was  a  lis  pendens  purchaser,  and  took  the  title 
of  the  heirs  subject  to  the  right  of  the  creditors  of  their 
ancestor  to  subject  ihis  property  in  this  action  to  pay  his 
debts.  Section  2087,  Kentucky  Statutes,  1899,  is  relied  on. 
It  is:  'When  the  heir  or  devisee  shall  alien,  before  suit  is 
brought,  the  estate  descended  or  devised,  he  shall  be  liable 
for  the  value  thereof,  with  legal  interest  from  the  time  of 
alienation  to  the  creditors  of  the  decedent  or  teptator;  but ' 
the  estate  ^o  aliened  shall  not  be  liable  to  the  creditors 
in  the  hands  of  a  bond  fide  purchaser  for  a  valuable  con- 
sideration, unless  action  is  instituted  within  six  months 
after  the  estate  is  devised  or  descended,  to  subject  same." 
This  section  was  not  intended  to  create  a  lien  upon  the 
lands  descended  or  devised,  for  the  payment  of  the  ances- 
tor's debts,  for  a  longer  period  than  for  six  months  after 
an  action  might  have  been  begun  to  settle  the  estate  and 
subject  the  land.  It  merely  held  the  estate  subject  to  the 
decedent's  debts  until  a  reasonable  time — six  months — ^with- 
in which  a  Us  pendens  lien  might  be  created  against  it. 
As  to  the  validity  and  effect  of  the  Us  pendens  after  it  was 
begun,  the  section  did  not  change  the  common-law  rule. 
Whether  the  creditor  of  the  estate  was  made  a  party  to  the 
petition  in  the  settlement  suit,  or  not,  can  not  aflfect  the 
validity  of  the  Us  pendens,  for  the  suit  was  brought  for  his 
benefit,  in  part,  and  by  statute  (section  432,  Civ.  Code  Prac.) 
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his  merely  filing  his  claim  therein  made  him  a  party.  Then 
the  allegations  of  the  petition  favorabte  to  his  proceeding 
became  adopted  as  allegations  on  his  behalf.  That  he  was 
made  a  party  to  the  petition,  in  fact,  merely  brought  actual 
notice  to  him,  earlier  than  the  commissioner's  advertise- 
ment could,  of  the  pendency  and  nature  of  the  suit,  of  its 
privileges  to  him,  and  of  the  necessity  of  his  availing  him-* 
self  of  it  if  he  would  share  in  the  distribution  of  its  assets, 
and  become  entitled  to  all  the  other  benefits  that  might 
flow  from  the  lis  pendens.  His  rights  and  his  duties,  as 
well,  were,  those  of  an  actual  party  to  the  suit.  To  obtain 
the  benefits  of  a  lis  pendens,  the  party  asserting  it  must 
have  not  only  a  suit  in  which  a  relief  in  rem  is  sought 
against  specific  property  suflSciently  identified  by  the  rec- 
ord, to  which  the  other  claimant  or  title  holder  must  be  a 
party  in  fact,  but  he  must  prosecute  his  suit  with  reasonable 
diligence.  Concerning  this  rule,  and  the  limitations  just 
adverted  to,  this  court,  in  Clarkson  v.  Morgan's  Devisees,  6 
B.  Mon.,  447,  said :  "It  has  ever  been  regarded  as  a  harsh 
and  rigorous  rule  in  its  operation  upon  the  rights  of  bona 
fide  purchasers.  The  rule  was  dictated  by  necessity,  as  in- 
dispensable to  the  rights  of  litigants,  and  as  the  means  of 
terminating  litigation  about  the  matter  in  contest.  But 
being  a  hard  rule,  and  operating  with  great  severity,  in 
many  instances,  upon  the  rights  of  innocent  purchasers,  it 
should  never  be  carried,  in  favor  of  a  complainant  asking 
its  enforcement,'  beyond  the  purpose  and  reason  of  its  crea- 
tion. To  entitle  him  to  enforce  it  against  hona  fide  pur- 
chasers, he  has  been  held  to  reasonable  diligence  in  the  pros- 
ecution of  his  suit,  and  should  be  guilty  of  no  palpable 
slips  for  gross  irregularities  in  the  management  of  tho 
same,  by  which  injury  may  accrue  to  the  rights  of  others  who 
are  not  parties."    Also,  see,  Watson  v.  Wilson,  2  Dana,  406, 
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26  Am.  Dec,  459;  Erhman  v.  Kendrick,  1  Mete.;  146;  Debell 
V.  Foxwortliy's  Heirs,  9  B.  Mon.,  228.  The  doctrine  as  an- 
nounced in  Clarkson  v.  Morgan's  Devisees,  supra,  is  ap- 
proved by  the  text  in  Freeman  on  Judgments,  section  208, 
and  sustained  bv  the  authorities  there  cited.  It  is  founded 
in  part  upon  the  idea  that  a  stranger  to  a  suit  should  not 
intermeddle  with  its  subject-matter,,  except  upon  pain  that 
he  be  bound  by  its  conclusion ;  that  he  must  take  notice  of 
its  existence,  and  to  that  end  he  is  required,  at  hi-a  peril, 
to  exercise  due  diligence  in  informing  himself  as  to  its  ex- 
istence and  nature.  It  would  be  an  anomalous  rule,  indeed, 
that  would  require  diligence  of  the  innocent  stranger,  while 
condoning  the  most  culpable  negligence  of- the  controlling 
party  to  the  suit.  The  doctrine  of  lis  pendens  does  not 
depend  at  all  upon,  nor  is  it  affected  by,  the  actual  knowl- 
edge of  the  stranger  as  to  the  purposes  of  the  suit,  or  the 
specific  facts  to  be  gathered  from  its  record.  He  is  bound, 
if  bound  at  all,  by  the  sufficiency  of  the  record  alone.  So 
that  if  the  suit  be  permitted  to  abate,  or  revivor  be  not 
had  for  unreasonable  length  of  tim«  (Watson  v.  Wilson,  2 
Dana,  406),  or  if  it  is  not  presented  with  reasonable  dili- 
gence, it  is  the  same  as  if  the  suit  had  never  been  brought, 
so  far  as^  the  doctrine  under  discussion  is  concerned. 

In  the  case  at  bar,  the  creditors.  Bowling  &  Greenwell, 
were  named  and  joined  in  the  suit  as  creditors,  and  thereby, 
as  well  as  by  the  advertisement  of  the  commissioner,  were 
called  upon  to  file  their  claim  as  creditors,  rf  they  had  any, 
and  desired  to  avail  themselves  of  the  benefit  of  the  action. 
They,  without  excuse  or  explanation,  failed  to  do  so  till 
after  the  commissioner  had  reported  all  claims  ascertain-' 
able,  till  after  two  judgments  of  sale  had  been  rendered  in 
the  action,  till  after  the  last  sale  to  pay  the  debts  of  the 
decedent  and  the  costs  of  the  suit  and  of  the  administration 
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had  been  confirmed,  and  till  after  tli«  heirs  had  sold  and 
conveyed  to  an  innocent  purchaser  for  value  the  residue  of 
the  land,  after  deducting  all  that  was  necessary  to  discharge 
the  known  liabilities  of  the  estate;  and  not  till  more  than 
two  years  after  they  might  and  should  have  set  up  their 
claim  do  they  attempt  to  assert  it  against  this  land.  By 
their  prolonged  silence  under  circumstances  ordinarily  cal- 
culated to  product  action,  they  not  unreasonably  produced 
the  impression  upon  any  one  investigating  the  record  that 
they  were  not  in  fact  creditors,  or  that  they  elected  not  to 
avail  themselves  of  the  purposes  of  the  suit.  It  is  equiva- 
lent to  their  having  said  to  intending  purchasers  from  the 
heirs  at  law:  "I  have  no  claim  against  this  land."  For 
silence  may  be  as  potent  a  disclaimer,  under  conditions 
calling  for  action,  as  would  be  a  positive  declaration.  *^o 
one  is  permitted  to  keep  silent  when  he  should  speak,  and 
thereby  mislead  another  to  his  injury.".  2  Herman  on  Es- 
toppel, p.  1069.  The  admirably  clear  text  of  1  Herman 
on  Estoppel  and  Res  Adjudicata,  section  6,  thus  epitomizes 
this  branch  of  estoppel :  "If  a  man  has  led  others  into  the 
belief  of  a  certain  'state  of  facts  by  conduct  of  culpable  neg- 
ligence, calculated  to  have  that  result,  and  they  have  acted 
on  that  belief  to  their  prejudice,  he  shall  not  be  heard  after- 
wards, as  against  such  persons,  to  show  that  state  of  facts 
did  not  exist.  A  man  is  not  permitted  to  charge  the  conse- 
quences of  his  own  fault  on  others,  and  complain  of  that 
which  he  has  himself  brought  about." 

It  i-s  very  earnestly  claimed  that  the  allegations  of  the 
petition  fifed  by  the  administrator  brought  to  settle  the 
estate  were  enough  to  put  appellant  upon  notice  as  to  the 
existence  of  Bowling  &  GreenwelPs  claim,  as  if  his  know- 
ing of  it  affected  him  in  the  Jeast.  The  language  of  the  pe- 
tition that  is  referred  to  is  this  very  vague  and  indefinite 
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averment;  "The  defendant,  Mary  Culver,  holds  a  mort- 
gage on  a  part  of  the  land  hereinafter  described,  and  which 
was  a  debt  against  said  decedent  amounting  to  about  $450, 
and  which  is  due  and  unpaid.  And  the  defendants,  Bowling 
&  Qreenwell,  and  Dr.  James  Muir  and  said  Mary  Culver  are 
the  only  creditors  of  said  diecedent  known  to  plaintiff."  It 
is  to  be  observed  that  the  section  of  the  statute  before  re- 
ferred to  (section  2087),  affecting  puKchasers  for  value 
from  tbe  heir  at  law  or  devisee,  does  not  require  that  the 
purchaser  shall  have  been  an  "innocent"  purchaser,  or  one 
without  notice  of  the  ancestor's  indebtedness.  It  merely 
requires  that  he  be  a  purchaser  in  good  faith  and  for  value. 
If,  after  the  six  months  mentioned,  one  becomes  such  pur- 
chaser, it  does  not  matter  how  much  he  knows  about  who 
were  the  creditors  of  the  decedent.  The  only  thing  that  can 
at  that  time  affect  the  land  as  a  lien  is  a  valid  lis  pendens. 

There  is  no  question  of  fraud  involved  in  this  suit.  Upon 
the  facts  recited,  we  are  of  the  opinion  that  the  pendency 
of  the  action  ceased  to  constitute  a  lis  pendens  Vien  upon 
the  land,  by  reasop  of  Bowling  &  Greenwell's  negligence  in 
failing  for  so  long  to  present  their  claim,  and  to  prosecute 
it  with  reasonable  diligence. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  for  proceedings  not  inconsistent  herewith. 

Whole  court  sitting. 

Petition  for  rehearing  by  appellee  overruled. 
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Case  19 — Action  by  Andrew  Swice*s  Admx.  against  the  Mats- 
viLLE  &  Big  Sandy  Ry.  Co.,  a  Kentucky  Corporation,  and  the 
Chesapeake  &  Ohio  Ry.  Co.,  a  Vibginia  Corporation,  to  Re- 
cover Da'mages  fob  the  Death  of  Plaintiff's  Intestate. — 
June  20. 

Swice's  Admx. v.  Maysville  &  B.  S.  Ey .Oo.,&c.      ^^  ^ 

appeal  from  mason  circuit  court. 

On  Rehearing.  Rehfaeing  Granted,  Former  Opinion  Withdrawn 
AND  Judgment  Affirmed. 

Hailboaiw— Lease  of  Lines— Liability  of  Lessob— Sebvant^s  In- 
juries. 

Held;  Where  a  railroad  company,  under  valid  legislatLve  authority, 
leases  its  lines  to  another  road,  it  is  not  liable)  <ais  an  employei< 
for  injuries  caused  to  employes  of  the  lessee  through  the  lessee's 
negligence. 

A.  B.  COLE  &  SON,  attorneys  for  appellant. 

The  contention  of  appellees  ia  tha^t  section  6,  Kentucky  Stat- 
utes, does  not  give  a  Joint  cause  of  action,  but  was  enacted  solely 
for  the  purpose  of  enlarging  the  class  of  ipeitsons  wlio  may  re- 
cover at  common  law,  that  when  plaintiff's  intestate  accepted 
€nnployment  he  forfeited  his  rights  as  a  membei*  of  the  public, 
And  tbereflore  the  only  duty  owed  him  was  that  growing  out 
of  his  contract  of  employment  with  the  Chesapeake  &  0.  Ry.  Co.. 
to  which  contract  the  Maysville  ft  B.  S.  Ry.  Co.,  not  being  privy, 
It  is  therefore  not  liable  for  the  tort 

This  contention  being  supported  in  part  by  the  case  of  Hukill 
V.  Maysville  ft  B.  S.  Ry.  KIJo.,  a  decision  of  the  United  S-tates 
Circuit  Court  of  Appeals,  by  Judge  Taft,  not  construing  a  stat- 
ute involved  in  the  case  at  bar,  the  lower  court  preferred  to  fol- 
low it,  and  refused  to  follow  the  case  of  McCabe's  Admx  v. 
Maysville  ft  B.  S.  Ry.  Co..  60  S.  W.,  1054;  Illinois  Central  R. 
Co.  V.  Winston's  Admr.,  23  R.,  1283,  and  the  casie  of  Cin.,  N. 
O.  ft  T.  P.  Ry.  Co.  V.  Cook's  Adn:r,  23  R.,  2411,  and  therefore 
ordered  the  case  to  be  sent  to  the  Federal  court.  The  Mason 
Circuit  Court  being  an  integral  part  of  the  judicial  machinery  of 
this  State,  and  bound  by  the  d'ocisions  of  its  highest  tribunal, 
we  submit  in  all  fairness  that  such  subservience  to  the  deci- 
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sions  of  the  Federal  court  is  violative    of    the    constitutionaJ 
rights  of  the  citizens  of  this  State,  and  in  the  derogation  of  the 
State's   sov^ereignty. 
.Wherefore  a  reversal  is  respectfully  asked. 

AUTHORITIES   CITED. 

JECy.  Stats.,  sec.  S41;  L.  &  N.  R.  Co.  v.  Louisville  Trust  Co., 
174  U.  a,  566;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S.,  567;  Hooper 
V.  California,  155  U.  S.,  648;  N.  N.  &  M.  V.  Co.  v.  McDonald 
Brick  Co/s  Assignee,  59  S.  W.,  334;  Com.  v.  M.  &  O.  R.  Co.,  23 
R.,  788;  Stout  v.  R.  R.  Co.,  8  Fed.  Rep.,  794;  Louisville  Trust 
Co.  V.  Louisville,  &c.,  Ry.  Co.,  75  Fed.  Rap.,  437;  Am.  ft  Eng. 
Ency.  of  Law,  vol.  13  (2d.  ed.),  p.  84;  Tullis  v.  Lake  ^Erie^ 
R.  Co.,  175  U.  S.,  348;  Mo.  K.  &  T.  R.  Co.  v.  McCann,  174  U. 
S.,  580. 

E.  L.  WORTHINGTON  and  W.  H.  WADSWORTH,  fob  appellees. 
POINT'S  AND  AUTHORITIES. 

1.  A  railroad  company  which  has  Iea8e4  its  road  to  aoother 
company  is  nol  liable  to  the  servants  of  its  lessee  for  the  leasee's 
negligence.  McCabe  v.  Maysville  R.  Co.,  23  Ky.  Law  Rep., 
2328;  Freeman's  note  to  Lee  v.  Southern  Pac.  R.  Co.,  58  Am. 
St.  Rep.,  152;  Hukill  v.  Maysville  R.  Co.,  72  Fed.  Rep.,  745; 
East  Line  Ry.  Co.  v.  Culber»on,  13  Am.  St.  Rep.,  805;  s.  c,  72 
Texas,  375;  Baltimore  ft  Ohio  Ry.  Co.  v.  Paul,  143  Ind.,  23; 
Virginia  Ry.  Co.  v.  Washington,  86  Va.,  629;  Lee  v.  Southern 
Pac.  R,  Co.,  58  Am.  St  Rep.,  140. 

2.  A  compliance  by  a  foreign  corporation  with  the  require- 
ments of  <section  841,  Kentucky  Statutes,  does  not  make  it  a 
citizen  of  Kentucky  in  the  meaning  of  the  Federal  ConstitUr 
tion  conferring  iuriadiction  on  the  Federal  courts  in  contro- 
versies between  citizens  of  difterent  States.  A  corporaition  is 
not  a  citizen  at  all  within  the  meaning  of  the  Federal  Con- 
stitution. St.  Louis  Ry.  Co.  v.  James,  161  tf.  S..  545;  Louisville 
R  Co.  V.  Louisville  Trust  Co.,  174  U.  S..  552;  Taylor  v.  Illinois 
Central  R.  Co.,  89  Fed.  Rep.,  119;  Walters  v.  Chicago  R.  Co., 
104  Fed.  Rep..  377;  Westheider  v.  Wabash  R.  Co.,  115  Fed. 
Rep.,  840;  Hollingsworth  v.-  Southern  Ry.  Co.,  86  Fed.  Rep.,  353. 

Opinion  of  the  court  by  JUDGE  HOBSON — Affirming. 

Appellant  filed  this  suit  against  the  Maysville  &  Big 
Randy  Railroad  Company,  a  Kentuohy  corporation,  and 
the  Chesapeake  &  Ohio  Railway  Company,  a  Virginia  cor- 
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poration,  to  recover  for  the  death  of  her  intestate.  The 
Chesapeake  &  Ohio  Railway  Company  filed  its  petition  to 
remove  the  case  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Kentucky.  The  court  ordered 
the  removal,  and  the  plaintiff  appeals. 

The  Chesapeake  &  Ohio  Railway  Company  is  the  lessee 
of  the  Maysville  &  Big  Sandy  Railroad  Company.  The 
intestate  was  a  laborer  in  the  service  of  the  Chesapeake 
&  Ohio  Railway  Company  on  a  coal  dock  in  ,a  coal  yard 
near  the  city  of  Maysville,  and  while  walking  on  a  narrow 
elevated  platform,  adjoining  the  coal  dock,  he  fell  there- 
from, by  reason,  a^  alleged,  of  its  not  being  sufficiently 
secured.  The  order  of  the  circuit  court  removing  the  case 
rests  on  the  idea  that  no  cause  of  action  was  stated  against 
the  Maysville  &  Big  Sandy  Railroad  Company,  and  the  fact 
that  it  was  made  a  defendant  to  the  petition  did  not  af- 
fect the  right  of  the  real  defendant  to  a  removal  of  the  case. 
The  lease  made  by  the  Maysville  &  Big  Sandy  Railroad 
Copipany  to  the  Chesapeake  &  Ohio  Railway  Company,  and 
the  authority  under  which  it  was  made,  are  set  out  in  the 
cafse  of  McCabe's  Adm'x  v.  Maysville  &  Big  Sandy  Railroad 
Co.,  112  Ky.,  861,  23  R.,  2328,  66  S.  W.,  1054.  It  was  there 
held  that  the  lessor  company  continued  liable  to  the  public 
for  the  dischargi?  of  the  obligation  imposed  on  it  by  law; 
but  whether  it  would  be  liable  to  the  servants  of  the  lessee 
for  injuries  received  by  reason  of  its  negligence  was  a  ques- 
tion not  decided.  The  cases  holding  that  the  lessor  is  not 
liable  for  injuries  to  the  servants  of  the  lessee  from  its  neg- 
ligence are  referned  to  in  the  opinion,  and  distinguished 
from  the  case  before  the  court.  The  case  now  presented, 
requires  a  determination  of  this  question,  as  Swice  was  in 
the  employment  of  the  lessee,  and  was  injured,  as  alleged, 
by  reason  of  its  negligence. 
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In  Lee  v.  Southern  Pacific  Railroad  Co.,  116  Cal.,  97,. 
47  Pac,  932,  38  L.  R.  A.,  71,  58  Am.  St.  Rep.,  140,  the  court,, 
in  passing  on  the  question,  said:  ^^In  all  cases  wh^ere  a 
valid  lease  is  found  (or,  as  in  this  discussion,  where  it  is 
assumed),  the  lessor  company  owes  no  duty  whatsoever  as 
an  employer  to  the  operatives  of  the  lessee  company.  The 
claim  of  the  relationship  of  employer  and  employe  under 
such  circumstances  is  a  false  claim  and  quantity.  It  does 
not  exist.  The  responsibility  of  th«a  lessor  company,  when 
it  attaches,  does  not  spring  from  this  relationship, 
but  arises  from  a  failure  of  the  lessor  company 
to  perform  its  duty  to  the  public,  of  which  public  the  em- 
ploye of  the  operating  company  may  be  regarded  as  one. 
Thus,  in  those  cases  where  the  injury  has  resulted  to  an 
employe  of  the  operating  company  by  reason  of  thei  negli- 
gence of  a  fellow  servant,  or  want  of  skill  and  care  in  the 
lessor  company  in  managing  the  road,  or  in  n^ligence  in 
furnishing  suitable  appliances,  these  and  kindred  matters 
being  entirely  and  exclusively  within  the  control  of  the 
lessee  company,  for  injury  which  may  result  the  lessor 
is  in  no  way  responsible."  In  a  note  to  this  case  in  58  Am^ 
St.  Rep.,  155,  after  a  review  of  many  cases,  it  is  said :  "As 
to  employes  of  a  lessee  corporation,  the  weight  of  authority, 
whether  the  lease  is  authorized  or  not,  is  to  the  effect  that 
they  can  not  recover  for  injuries  received  through  the  neg- 
ligence of  such  lessee  or  its  servants  or  agents.  Virginia, 
etc.,  Ry.  Co.  v.  Washington,  86  Va.,  629  [10  S.  E.,  927,  7  L. 
R.  A.,  344] ;  Hukill  v.  Maysville,  etc.,  R.  R.  Co.  (C.  C),  72 
Fed.,  745.  The  duties  which  are  gwed  by  a  railroad  com- 
pany to  its  servant  are  not  duties  owed  to  him  in  common 
with  the  public,  but  grow  out  of  the  contract  of  service. 
He  assumes  the  relation  of  servant  to  his  employer  volun- 
tarily, and  out  of  it  arises  the  reciprocal  obligations  from 
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one  to  the  other.-  It  seems  to  us  that  the  relation  of  the 
servant  of  the  company  operating  the  road  to  the  owner 
18  very  different  from  his  relation  to  his  employer,  and  that 
the  relation  of  the  owner  of  the  road  to  him  is  different 
from  its  relation  to  the  general  public.  His  contract  is  not 
with  the  company  owning  the  road;  and  it  may  be  asked, 
does  the  latter  owe  him  the  duty  of  a  master  to  hh  servant, 
or  guaranty  that  the  master  with  whom  he  has  voluntarily 
contracted  will  perform  its  obligation  to  him?  It  may  be 
that  if  the  injury  had  occurred  by  reason  of  a  defect  in 
the  roadbed  or  track,  and  not  by  reason  of  a  defect  in  the 
engine,  the  company  charged  with  the  duty  of  keeping  up 
the  road  would  be  liable.  But  if  it  were  true  that  the  injury 
was  caused  entirely  by  another  company  operating  the  own- 
er's roadbed,  and  was  inflicted  upon  one  of  its  own  em- 
ployes by  reason  of  a  defect  in  machinery  entirely  under 
its  control,  it  is  difficult  to  see  upon  what  principle  of  pol- 
icy or  justice  the  lessor  would  be  beld  liable  merely  be- 
cause it  owned  the  road.  East  Line,  etc.,  Ry.  Co.,  v.  Cul- 
berson, 72  Tex.,  375  [10  S.  W.,  706,  3  L.  R.  A.,  567],  13  Am. 
St  Rep.,  805." 

•  When  the  Legislature  authorized  the  Maysville  &  Big 
Saody  Railroad  Company  to  lease  its  road,  it  necessarily 
contemplated  that  the  lessee  should  have  servants  to  run  it; 
for  the  lessee  could  not  otherwise  operate  it.  And  to  hold 
the  lessor  responsible  to  these  servants  would  not  be  to  give 
fair  effect  to  the  legislative  action.  The  question  is  fully 
discussed,  also,  in  Virginia  Midland  Railroad  Co.  v.  Wash- 
ington, 86  Va.,  629, 10  S.  E.,  927,  7  L.  R.  A.,  344,  and  in  that 
opinion  other  authorities  are  collected.  It  seems  to  us  that 
the  distinction  made  is  sound,  and  there  seems  to  be  little 
or  no  conflict  of  authority  on  the  subject. 

Vol.  116-17 
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The  other  questions  discussed  were  disposed  of  in  Davis' 
Adm'r  v.  Chesapeake  &  Ohio  Ry.  Co.  (decided  at  this  term), 
25  R.,  342,  75  S.  W.,  275. 

The  former  opinion  herein  (see  Swice's  Adm'x  v.  Maysville 
&  Big  Sandy  Railroad  Co.,  24  R.,  1142,  70  S.  W.,  1117)  is 
withdrawn,  and  the  judgment  appealed  from  is  affirmed. 


Case  20 — ^Action  by  the  Louisville  &  N.  R.  Co.  against  the  Louis- 
viLLK  Bbidge  Co.  and  the  PiiTSBUBfl,  C.  C.  ft  St.  L.  Rt.  Co.,  IDB 
Bbbach  of  Contract. — June  20. 

120^  Louisville  Bridge  Oo.  v.  L.  &  N.  E.  E.  Co. 

|}g  ^  Pittsburg,  C,  C.  &  St.  L.  R.  E.  Co,  v.  Same. 

116 

el27  778(  APPEAL    FRO^I    JEFFEBSON    CIBCUIT    COUBT,    LAW    AND    EQUITY    DIVISION. 

127  — 

127  __, 

From  the  Judgment  Rendered  Defendants  Separately  Apfeai^ 
AND  Plaintiff  Prosecutes  a  Cross  Appeal     Affir&ied. 

Indivisible  Contract — Splitting  of  Cause  of  Action — Objection — 
Waiveb — ^Evidence — Tables — Secondary   Evidence. 

Heldr  1.  Two  90 its  on  the  same  contract  were  begun  at  nearly 
the  same  time  in  the  same  court,  in  both  of  which  def^daot  ap* 
peared  and  filed  demurrers,  which  were  beard  together;  poly 
one  opinion  being  remderetd  in  both  cases.  Defendant  answered, 
and  both  causes  proceeded  for  several'  yeam;  deifendant  at  no 
thne  making  objectkm  to  the  splitting  of  the  catuse  of  action. 
After  a  Judgment  in  one*  suit,  and  some  five  years  after  the 
suits  were  begun,  defendant  pleaded  that  Judgment  in  bar  in  the 
other  suit;  claiming  that  the  cause  of  action  had  been  split. 
Held,  that  defendant  had  waived  its  right  to  object  to  the  split- 
ting of  the  caiHP  of  action. 

2.  In  a  suit  by  a  railway  company  to  recorer  excessive  tolls  charged 
by  defendant  bridge  oompany,  the  railway  company  had  no 
means  of  knowing  the  amount  of  freight  that  had  paaaed  over 
the  bridge,  except  by  the  'waybiUs  and  transfer  slips  which  It 
had  preserved,  and  these  were  very  numerous.  Held,  that  a 
tabulated  statement  of  the  factjs  shown  by  the  bills  and  slips  was 
admissible   In   evidence  on   being  s^'orn  to  as  correct  by  the 
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officer  of  ftho  railway  company  uader  whose  supervision  the 
etatemeut  waa  prepared,  and  aJCter  an  offer  to  allow  the  apposing 
party  to  examine  the  original  papers. 

3.  The  waybills  and  transfer  slips  were  not  objectionable  as  seo- 

ondary   evidence. 

4.  A  plaintiff  in  an  action  on  contract  can  not  recover  where  there 

Is  no  data  froim  which  the  dsmount  to  which  he  is  entitled  oan 
be  ascertained,  though  it  Is  clear  that  be  is  entitled  to  recover 
something.         * 

GIBSON,    MARSHALL    &    GIBSON,    HUMPHREY,    BURNETT    ft 

HUMPHRlEry,  FOB  APPELLANTS. 

STATEMENT, 

On  Noveknber  22,  1892,  the  appellee,  the  LouisiTllle  A  Nash- 
ville Railroad  Company,  brought  a  suit  in  what  was  then  the 
Louisville  Law  and  Equity  Court,  tha  easel  •being  numbered  on 
the  docket  5205.  The  appedlaihts,  the  LondsviUel  Bridge  Company, 
and  the  Pittsburg,  Cincinnati,  Chicago  ft  St.  Louis  Hallway 
Company,  and  certatai  other  railroad  companies  were  made  par- 
tied  defendant.  The  Louisville  ft  Nashville  Railroad  iCompany 
sought  to  recover  against  the  Louisville  Bridge  (Company  and 
the  other  defendants  a  certain  aonount  of  mone^r  alkiged  to 
have  been  wrongfully  collected  from  it  and  retained  by  the  Louis- 
ville Bridge  Company  or  wrooigfully  paid  over  to  the  other  de- 
fendants. The  suit  involved  a  written  oontraot  dated  June  5, 
1872,  and  the  sums  sought  to  be  recovered  were  those  so  wrong- 
fully rebated  or  wnongfully  paid  over  since  January  1,  1892. 

A  Judgment  in  the  sum  of  $192,478.44,  including  interest,  wag 
entered  in  favor  of  the  iLouisville  ft  Nashville  Railroad  Com- 
pany against  the  Louisville  Bridge  Company  by  the  lower  court 
June  27,  1896.  It  Included  the  tolls  found  to  havei  been  ille- 
gally exacted  from  the  Louisville  ft  Nashvill-e  Railroad  Com- 
pany for  the  four  years— 1892,  1893,  1^94  and  1895.  This 
Judgment  was  affirmed  by  this  court  cm  May '  24,  1899.  The 
Opinion  of  the  court  is  reported  under  the  style  of  Louigvllle 
Bridge  Company  v.  .Louisville  &  Nashville  Railroad  ComiMiny,  21 
Ky.  I^w  Rep.,  272.  This  opinion  states  the  history  oC  that 
cause  and  of  the  contentions  of  ther  parties  therein. 

On  December  28,  1892,  a  little  more  than  a  month  after  the 
above  suit  was  filed,  the  Louisville  ft  Nasftiville  Railroad  Com- 
pany filed  another  suit  in  the  Louisville  Law  and  Equity  Court, 
numbered  upon  its  docket  5249.  This  suit  was  upon  exactly  the 
same  oontentions  as  were  made  In  the  case  decided  by  this  court. 
and  the  daim  was  for  tolls  alleged  to  have  been  ilkgally  ex- 
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acted  during  the  eleven  years  ending  December  31,  1891.     (K. 
vol.  1.  pp.  1  to  10.) 

It  will  thus  be  seen  that  the  Louisvll'te  ft  Nasbville  Railroad 
Company,  having  claims  against  the  Louisville  Bridge  ComiMMiy 
and  certain  railroad  companies  for  tolls  exacted  contnary  to  the 
pnovisions  of  a  written  contract  dated  June  5,  1872,  broug&t 
two  suita.  In  one  of  them  the  tolls  were  alleged  to  have  been 
illegally  exacted  during  the  four  years  after  January  1,  1892, 
and  :n  the  other  the  tolls  were  aUeged  to  have  been  illegaUy  ex- 
acted during  eleven  years  prior  to  Jaauary  1,  1892. 

'  In  the  first  of  these  suits,  as  stated  above,  the  Louisville  & 
Nai^ville  Railroad  Company  recovered  a  judgment  against  the 
Louisville  Bridge  Company,  and  this  judgment  wao  subsequently 
aJQ&rmed  by  this  court. 

In  the  second  suit,  which  is  n«w  before  the  court  on  this  ap- 
peal, the  Louisville  &  Nashville  Railroad  Compaaor  secured  a 
Judgment  for  $259,280.61  again^  the  LouiwiMe  Bridge  Company 
and  for  $140,311.10  against  the  other  appellant 

We  are  seeking  a  reversal  of  these  judgments  on  •various 
grounds. 

POINTS  AND  CITATION  OF  AUTHORITIBS. 

1.  Where  two  suits  are  brought  involving  breeches  of  the  same 
contract  all  of  which  breaches  had  been  suffered 
prior  to  the  bringing  of  either  suit,'  the  defend- 
ant in  the  second  suit  may  plead  the  pendency 
of  the  first  in  abatement,  or  may  plead  to  the  merits  in  both, 
and,  one  of  the  causes  being  deteTmined,  may  plead  ithe  judg- 
ment in  that  cause  as  in  bar  of  a  further  prosecution  at  the  other 
cause. 

2.  A  right  of  action  can  not  be  split  into  two  au£ts:  Freeman 
on  Judgments,  sec.  240;  Black  on  Judgments,  sees.  734,  735,  747; 
1  Ency.  Plead,  and  Prac,  148,  153,  154,  155;  Blissi  on  Cod-e 
Pleading,  sec.  118;  Powell  v.  Weiler,  11  B.  Mon.,  18€;  Winestock 
V.  Bellwood,  12  Bush,  139;  Pilcher  v.  Ligon,  91  Ky.,  228;  Bender- 
nagle  v., Cocks,  19  Wend.,  207;  S.  C,  32  Am.  Dec,  448;  Secor  v. 
Sturgis,  16  N.  r.,  563;  Camp  v.  Morgan,  21  111.,  255;  Caseel- 
berry  v.  Forquer,  27  111.,  170;  Rosenmueller  v.  Lampkei^  89  III., 
212;  S.  C,  31  Am.  Rep.,  75;  Richardson  v.  Eagle  Machine  Works, 
78  Ind.,  422;  3.  C,  41  Am. 'Rep.,  584;  Whittaker  v.  Hawley,  30 
Kansas,  317;  S.  C,  1  P.  R..  508. 

3.  Failing  to  plead  in  abatement  does  not  prevent  plea  in 
bar.  Black  on  Judgments,  sec.  734;  9e«or  v.  Sturgis.  16  N.  Y., 
554;  Warrea  v.  Cummings,  16  Cush.,  104;  Hughee  v.  Dundee 
Mortgage  Co.,  26  Fed.  Rep.,  832;   Baird  v.  United   States.  96 
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U.  S.,  430;  Farrington  v.  Payne,  15  Johnson,  432;  Lucas  v. 
Laoompte,  42  111.,  303;  Oliver  v.  Holt,  11  Ala.,  574;  S.  C,  *(? 
Am.  Dec,  228;  Wichita  R.  R.  v.  Beebe,  39  Kainsas,  405;  &  C, 
18  P.  R.,  502;  Boiling  Coal  Co.  v.  Whittaker  Brick  Co.,  52  Kan- 
sas, 747;   B.  C,  35  P.  R.,  810. 

4.  Judgment  should  be  reversed  on  the  merits.  Loufsville 
Brklge  Co.  v.  Louisville  ft  Nashville)  R.  R.  Ca,  21  Ky.  Law 
Rep.,  271. 

5.  Exceptions  to  depositions -of  witneseee  on  ground  of  in- 
competency.. Price  V.  Earl  of  Torrington,  1  S.  L.  C,  7  Am. 
Ed.,  542;  star  page  397;  also  at  page  552,  star  page  407;  I 
Wharton  on  Evidenoe,  sees.  238  239,  240,  241,  661,  662;  2  Jones 
on  Evidence,  sees.  323,  325;  Boor  v.  Robinson,  13  Bu^,  291; 
Chaffee  v.  United  States,  18  Wall.,  517;  Merrill  v.  Ithaca  R.  R., 
16  Wood.,  586. 

6.  Reconsigned  traffic. 

7.  Tolls  on  reconsigned  traffic  in  judgment  againjst  sacoad 
appellant 

8.  Interest.  Moore  v.  Pendergrast,  6  J.  J.  M.,  535;  Adams 
Express  Co.  v.  Milton,  11  Bush,  50;  Neal  v.  Keel's  Executors, 
4  Monr.,  163;  Henderson  Cobton  Co.  v.  Lowell  Shops,  86  Ky., 
668. 

DODD  ft  DODD,  attobneys  fob  Louisville  Bsicgb  Ga 

POINTS. 
In  addition  to  the  two  propositions,  discussed  b7  our  col- 
leagues, we  respectfully  submit  that*  on  the  ibasis  of  the  adml.^ 
sions  made  in  the  pleadings,  when  read  in  connection  with  the 
agreed  facts  and  all  of  the  evidence,  the  following  meritorious 
piopositions  clearly  apply  to  this  case  and  sbow  the  Judgment 
to  be  erroneous,  to-wit: 

1.  That  on  the  admissions  made  in  the  pleadings  and  sCipu- 
lated  in  the  agreed  facts  the  appellee's  petition  ishould  have  been 
dismissed. 

2.  That  the  laches  and  acquiesceiLce  of  the  appellee  for  more' 
thaxv  fifteen  years  in  the  pra<3tical  an-d  contbemporaneous  ooostruc- 
tion  given  by  the  .parties  to  the  said  contract,  and  its  own  ac- 
knowledged violations  of  the  terms  thereof  during  thei  period 
covered  by  this  suit,  should  bar  and  eitop  Lt  froim  asaentimg  its 
present  detmands  against  the  bridge  company. 

.3.  That  the  flve-y^ar  limitation/  statute  loglfCally  applies  to  a 
•part.  If  not  to  all,  of  the  appellee's  claim,  because  its  re-formed 
petition,  styled  by  it  to  be  "in  lieu  of  the  (original)  petition 
heretofore  filed  and  tbe  amendanents  thereto,"  was  not  filed 
until  February  11,  1895,  and  Its  alleged  new  cause  of  action. 
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therein  attempted  to  be  stated,  was  not  completed  by  amendment 
UDtU  March  20,  1897  ^(Rec.  49  and  122),  and  wao  iben  allowed 
to  remain  dormant,  wRhout  prepairation  on  pansequttod,  from 
1897   pntil   1901    (Rec.    175). 

4.  That  the  Louisville  Bridge  Compamy  never  recefved  nor 
had  the  use  and  benefit  of  any  ipart  of  the  pirlnclpal  sum  6f 
$150.775.S8  and  $108,504.73  IntereBt  with  which  it  is  primaHly 
charged  in  aoHdo  in  the  Judgment  complained  of,  hct  ever  at 
any  time  hacl  in  its  treasury  or  under  its  oonitrol  any  fium  in 
excels  of  the  fixed  charges  enumierated  in  the  contract,  and  that, 
if  required  to  pay  this  judgmenit,  it  would  have  tot  do  oo  out 
of  its  corpus,  and  this,  too,  at  a  time  when  the  appelkie^  -Louis- 
ville ft  Nashville  Railroad  Co.,  and  appellant,  Pittsburg.  Cin- 
cinnati, Chicago  ft  iSt.  Louis  Ry.  Co.  are  still  in  the  possession 
of  its  properties  under  the  contract  of  1872,  alli  of  which  is 
contrary  to  the  plain  meaning  of  the  eaid  contract. 

5.  That  the  tolls  charged  by  appellee  on  reconsigned  freight 
traffic,  which  said  reconsignmentai  did  not  pass  over  mor  pay 
any  tolls  to  the  bridge  company,  aggregate,  during  the  four 
years  prior'  to  January  1,  1SD2,  the  following  principal  sums, 
to-wit: 

1888    t 123,860.59 

1889    41.377.41 

1890    27,771.24 

1891    29,203.51 


1122,212.75   (Rec.  343). 

If  this  reconsigned  traffic,  which  never  pass^  kyvbt  the  bridge, 
nor  paid  any  tolls  thereon,  be  Aiminated  it  would  reduce  the 
principal  sum  of  $150,775.88  by  the  sum  of  at  least  $35,653.40, 
exclusive  of  interest  to  the  date  of  the  Judgment  (Rec.  350). 

We  insist  that,  after  the  payment  of  the  tolls  on  the  original 
consignments  which  passed  over  the  bridge,  these  reconsign- 
ments,  over  a  difiCerent  line  of  road  than  the  original  consign- 
ments and  not  passing  over  threr  bridge,  should  not  be  charged 
against  the.  bridge  company  even  if  they  had  been  profperty  re- 
ported, which  was  not  the  case. 

6.  That  of  the  $150,775.88,  principal  of  the  Judgment  rendered, 
the  four  northern  co-tenants  of  the  appellee  ael  its  connecting 
carriers  were  suffered  and  permitted  by  the  appellee  to  collect, 
report,  and  retain  as  parts  of  their  own  traffic,  and  without  the 
knowledge  or  oonsent  of  the  bridge  company  of  appellee's  claim 
to  any  interest  therein,  the  following  respective  sums: 

Pittsburg,  Cincinnati,  Chicago  ft  St.  Louis  Ry.  Co..  .$81,785.94 

Louisville,  New  Albany  &  Chicago  R.  R.  Co 27,085.25. 
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Louisville,  EvacsYille  &  St.  Louis  R.  R.  Co.,    37,485.3S 

Ohio  ft  Mississippi  R.  R.  Co 3,539.0S 

"Route  not  given"   .'. 880.23 

Aggregating  the  principal  sum  of   $150,775.8S 

(Rec.  362). 

No  part  of  the  above  sums  were  ever  paid  over  to  or  received 
*by  the  Louisville  Bridge  Company. 

In  the  face  of  these  admitted  facts  the  Judgment,  as  drafted 
and  entered  by  the  lower  court  herein^  recited  that  these  sev- 
eral sums  were  **primarily  due  anU  payable  to  said  plaitUiff  hy 
the  defendant,  Louisville  Bridge  Company"  asad  refused  t)o  sub- 
rogate the  Louisville  Bridge  Company,  upon  the  payment  thereof, 
to  any  of  the  rights  of  the  appellee  against  any  of  the  other  ten- 
ants, or  to  make  them  contribute  any  part  thereof. 

7.  That  the  judgment,  in  action  No.  5205,  rendered  June  27, 
1896,  is  not  a  precedent  or  an  adjudication  against  the  appellant 
Bridge  Company  in  this  case.  The  patent  evidential  differences 
between  the  facts  in  the  two  caees  are  briefly  poiuited  out 

S.  That  in  no  event  should  interest,  prior  to  <!he  reiiditioni  of 
the  Judgment,  March  11,  1902,  aggregating  the  large  sum  of 
1108,504.73,  have  been  allowed  under  the  facts  in  this  caseL 


AUTHORITIES   CITED. 

Oil  Praotioal  Oenstruction^and  Laches.  Louisrville  Turnpike 
Co.  V.  Shadburn,  1  Ky.  Law  Rep.,  325;  Chicago  v.  Sheldon,  9 
Wall.,  54,  ToplifC  V.  Topliff,  122  U.  S.,  510;  Attorney  General 
V.  Dnimmond,  1  Dru.  ft  Wal.,  3^  (2  H.  L.  Cas.,  837);  Chicago 
Ry.  Co.  V.  Northern  Pac.  Ry.  Co.,  101  Fed.  Rep.,  795  (42  C.  C. 
A.,  28);  Newton  v.  Wooley,  105  Fed.  Rep.,  546;  Accumulator  Co. 
V.  Dubuque  Ry.  Co.,  64  Fed.  Rep.,  74  (12  C.  IC.  A.,  40);  Lumber 
Co.  V.  Stump,  S6  Fed.  Rep.,  578  (18  C.  C.  A.,  569);  Publishing 
Co.  V.  Swift,  97  Fed.  Rep.,  296  (38  C.  C.  A.,  192);  Hauimond  v. 
Hopkins,  143  U.  S.,  250;  Johnson  v.  Mining  Co.,  148  U.  S.,  370; 
Martin  v.  Letty,  IS  B.  Mon.,  582;  Harwood  v.  Railroad  Co.,  17 
Wall.,  87, 

On  Limitation:  Hyatt  v.  Bank  of  Ky.,  8  Bush,  200;  Ky 
Cent  R.  R.  Co.  v.  Campbell,  7  Ky.  Law  Rep.,  525;  Leatherman 
V.  Times  Co.,  88  Ky.,  291;  Tate  v.  Hawkins,  1  Pet..  360. 

On  Landlord  and  Tenant;    Trabue  v.  Ramage,  80  Ky.,  323. 

On  suretyship  and  Subrogation:  Sees.  486,  4665  and  4666 
Ky.  Stats.;  Veach  v.  Wlckersham,  11  Bush,  261;  Elbert  v. 
Jacoby,  8  Bush,  545;   Evams  v.  Rhea,  12  Ky.  Law  Rep.,  221; 
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Bickel  V.  Judah,  3  Ky.  Law  Rep.,  728;  Curry  v.  Curry,  87 
Ky.,  671;  Warfleld  v.  Brand,  13  Bush,  93;  Givens  v.  Flannery, 
105  Ky.,   451. 

On  Differentlaticn  and  Interest:  Louisville  Bridge  Co,  v. 
-L.  &  N.  R.  R.  Co.,  21  Ky.  Law  Rep.,  271-27S;  Lottisville  Gas 
Co.  V.  Hargis  ft  Eastin,  17  "Ky.  Law  Rep.,  1190, 

HELM,  BRUCE  &  HEf^I,  for  appellee. 

POINTS  AND  AUTHORITIB9. 

*  1.  Where  two  actions  are  brought  upon,  a  continuing  account, 
with  separate  items  of  the  account  involved  in  each  action,  an 
objection  to  maintaining  the  two  suits  must  be  made  by  de- 
murrer if  the  fact  appears  upon  the  face  of  tho  axlversary's 
pleading,  and  if  not  by  plea  in  abatement,  and  <the  failure  to 
thus  object  is  a  waiver  of  all  objections  to  the  prosecution  to  a 
final  conclusion  of  both  actions.  Miles  v.  Garrison,  3  Keyes 
(N.  Y.),  40;  Boyle  v.  Rabbins,  71  N.  Y.,  132;  Civil  Codet  sees. 
92  and  118;  Gunn  v.  Gudehus,  15  B.  Mon.,  449;  Curd  v.  Lewia 
1  Dana.,  351;  Warren  v.  Glynn,  33  N.  Y..  340;  Baker  ft  Rubel 
V.  Whipps,  6  Ky.  Law  Rep.,  307. 

2.  Entries  in  books  of  original  entry  have  been  allowed  to  be 
Introduced  in  deference  to  the  business  'worldv  and  to  the  fact 
that  when  made  contemporaneously  with  the  transactions  which 
they  purport  to  reoord,  they  are  suppose  to  speak  the  truth,  be- 
cause there  Is  every  motive  ordinarily  for  verity  and  none  for 
falsity.  In  the  same  way,  if  an  account  is  kept  ot  large  business 
transactions,  not  by  entries  in*  the  books,  but  by  the  preserva- 
tion of  the  original  data,  they  should  have  the  same  self-de- 
serving effect  and  influence  as  original  book  entries. 

3.  The  reason  for  the  rule  that  in  order  to  introduce  entries 
in  books  of  original  entry  you  must  pnoduce  rthe  man  who  made 
them,  or  account  satisfactorily  for  his  absence  and  prove  his 
handwriting,  is  based  upon  the  theory  that  if  the  party  relying 
upon  the  evidence  does  not  do  so,  he  is  supposed  to  have  some 
sinister  motive  for  failing  to  do  so.  Whenever,  therefore^  for 
any  good  reason  this  can  not  be  done,  it  i>9  oompetent  to  prove 
the  original  entries  by  any  competent  person,  and  in  the  same 
way  it  is  competent  to  prove  the  original  data  preseBrved  in  any 

.  proper  way.  Greenleaf  on  EJvldence,  1  vol.,  15th  ed.,  sec.  120; 
Greenleaf  on  Evidence,  16th  ed.,  sec.  120a;  Taloe  v.  Riggs,  1 
Pet.,  596;  1  Greenleaf  on  Evidence,  sec.  82;  Chi^holm  et  al.  v. 
Beeman  Medicine  Co.,  43  N.  E.,  796;  Donovan  v.  Boston  M.  R 
Co.,  o3  N.  E.,  583;  Northern  Pacific  Railway  Co.  v.  Keyes  et  al., 
91  Fed..  47;   Commonwealth  v.  Tate,  89  Ky.,  587. 

4.  Wherever  an  amount  is  due,   and  it  is  the  duty  of  the 
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debtor  Do  kiMW  the  amount  of  the  debt,  then  interest  runs  on 
the  amount  from  the  time  it  should  have  beea  paid.  Hender- 
son Bridge  Co.  y.  O'Connor  ft  McCulloch.  86  Ky.,  303;  SchmlHt, 
Trustee,  y.  L.  &  N.,  85  Ky.,  289. 

5.  This  is  OBseutially  a  suit  for  an  accounting,  and  the  prayer 
in  this  case  is  the  usual  prayer  in  such  cases^  and  thait  is  to 
have  the  accounts  stated,  and  for  a.  Judgtnent  for  the  amount 
which  might  be  shown  to  be  due.  In  such  a  case  such  a  prayer 
is  suiBcient  for  the  recovery  of  interest  that  being  a  part  of  the 
amount  due  as  much  as  the  principal  itself. 

Under  our  Code,  section  90,  wherever  th-ere  Is  a  defense  mado 
to  the  action  Judgment  should  ga  for  whatever  upon  the  whole 
record  the  plaintiff  is  shown  to  be  entitled  to,  and  if  the  record 
in  this  case  shows  thac  appellee  was  entitled  to  interest  undei* 
the  authorities,  the  prayer  under  section  90,  in  view  of  the 
fact  that  there  was  a  defense.  Is  sufUcient  Bank  of  Hussell- 
vllle  V.  Coke,  20  Ky.  Law  Rep.,  291. 

Opinion  of  the  colkt  by  JUDGE  HOBSON — Affibming. 

On  June  3,  1872,  a  contract  was  made  between  th«  Louis- 
ville Bridge  Company,  the  liOuisville  &  Nashville  Railroad 
Company,  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company,  and  certain  other  railroad  companies,, 
by  which  the  railroad  companies  agreed  to  send  their  traf- 
fic over  the  bridge,  and  bound  themselves  to  pay  the  bridge 
company  ^uch  rates  therefor  as  would  pay  certain  fixed 
charges,  create  a  sinking  fund  to  meet  an  outstanding  debt, 
and  pay  the  stockholders  a  given  annual  dividend.  This 
contract  is  set  out  in  the  opinion  of  this  court  in  the  case 
of  Pittsburg,  C,  C.  &  St.  L.  Railway  Co.  v.  Dodd.,  115  Ky., 
176,  23  R.,  235,  72  S.  W.,  822.  By  the  terms  of  the  contract, 
the  railroad  companies  using  the  bridge  were  placed  on 
terms  of  absolute  equality;  that  is,  each  was  to  pay  at  the 
same  rate  for  traffic  it  did  over  the  bridge.  For  convenience, 
the  Loui3ville  &  Nashville  Railroad  Company  did  not  pay 
its  tolls  directly  to  1the  bridge  company,  but  paifl  them  to 
the  connecting  lines  north  of  the  rix-^r,  and  they  settled 
with  the  bridge  company.    After  the  rates  had  been  fixed. 
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and  things  had  gone  on  for  a  number  of  jears^  an  arrange- 
ment was  made  bj  which  the  bridge  company  did  nqt  re- 
quire the  roads  north  of  the  river  to  pay  the  full  amount 
of  their  tolls,  but  at  the  end  of  each  quarter  the  charges 
were  rebated  to  them  to  the  extent  that  there  was  a  surplus 
over  and  above  what  was  called  for  by  the  contract,  and 
they  were  only  required  to  pay  to  the  bridge  company  the 
balance.  This  was  without  the  knowledge  or  consent  of  the 
Louisville  &  Nashville  Railroad  Company,  which  continued 
to  pay  the  full  tolls.  The  rebating  of  the  tolls  began  about 
the  year  1881,  and  was  not  discovered  by  the  Louisville  & 
Nashville  Railroad  Company  until  some  time  in  the  year 
1888,  when  some  facts  came  to  the  knowledge  of  its  presi- 
dent which  led  him  to  suspect  what  was  going  on.  He  wrote 
to  the  bridge  company,  complaining,  but  nothing  was  done, 
although  various  communications  pas-sed  between  the  par- 
ties. Finally,  in  the  year  1892,  the  Louisville  &  Nashville 
Railroad  Company  filed  this  suit  against  the  bridge  company 
and  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company,  seeking  to  recover  of  them  on  account  of  the 
excessive  tolls  charged  for  the  years  1881  to  1891.  About 
the  same  time  it  filed  another  suit  to  recover  for  the  same 
matters  for  the  year  1892.  In  the  latter  suit,  amended  plead- 
ings were  filed,  setting  up  a  like  claim  for  the  years  1893, 
1894  and  1895.  Finally  this  case  was  tried,  and  a  judgment 
rendered  in  favor  of  the  Louisville  &  Nashville  Railroad 
Company.  The  defendants  appealed  to  this  court,  and  the 
judgment  was  affirmed.  See  Louisville  Bridge  Company 
V.  Louisville  &  Nashville  Railroad  Company,  106  Ky.,  674,  21 
R.,  271,  51  S.  W,,  185.  After  that  judgment  had  been  render- 
ed,  the  defendants  filed  an  amended  answer  in  the  other  suit, 
involving  the  years  from  1881  to  1891;  pleading  that  judg- 
ment in  bar  of  the  action.    The  court  sustained  a  demurrer 
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to  the  pleading.  Evidence  was  then  heard,  and,  the  case 
heing  submitted,  the  court  gave  judgment  in  favor  of  the 
Louisville  &  Nashville  Railroad  Company  for  the  years 
1888,  1889,  1890  and  1891,  but  dismissed  its  claim  as  to 
the  years  prior  to  1888.  From  this  judgment  the  defendants 
have  appealed,  and  the  plaintiff  prosecutes  a  cross-appeal. 
The  matters  mainly  relied  on  for  reversal  on  the  original 
appieal  are  the  ruling  of  the  court  on  the  plea  in  bar,  and 
its  admission  of  the  evidence  offered  by  the  plaintiff  to 
make  out  its  case. 

As  to  the  plea  in  bar,  it  is  earnestly  maintained  by  the 
appellants  that  the  whole  claim  for  all  the  years  from  1881 
to  1895  was  based  on  the  same  contract,  and,  being  an  en- 
tirety, the  plaintiff  could  not  split  its  cause  of  action  and 
sue  for  part  of  it  in  one  suit  and  for  the  remainder  in  an* 
other.  Numerous  authoritieB  are  cited  by  counsel  in  sup- 
port of  the  proposition  that,  where  an  entire  cause  of  action 
is  split,  a  judgment  in  one  case  will  bar  a  second  action 
for  the  rest  of  the  claim.  The  principle  is  sound,  and  has 
be«n  applied  very  often  by  the  courts.  But  it  has  no  ap- 
plication  where  the  defendant  consents  to  the  splitting  of 
the  cause  of  action.  A  party  to  an  action  is  never  allowed 
to  take  advantage  of  that  which  he  consented  to,  and  his 
consent  may  be  shown  expressly,  or  it  may  be  implied  from 
the  circumstances,  as  in  other  cases.  Both  the  actions  re- 
ferred to  were  brought  in  the  same  court,  and  near  the  same 
time.  The  defendants  appeared  in  both  actions,  and,  With- 
out making  any  objec»tion  to  the  cause  of  action  being  split, 
or  the  bringing  of  two  suits,  filed  a  general  demurrer  to 
the  petition-B.  These  demurrers  were  heard  by  the  court  to- 
gether, but  one  opinion  being  delivered,  the  court  treating 
the  two  actions  as  one.  The  demurrer  was  sustained,  amend- 
ed pleadings  were  filed,  the  general  demurrer  was  filed  again, 


Digitized  by 


Google 


268 >       KENTUCKY  REPORTS.  [Vol.  116 

Lou.  Bridge  v.  L.  &  N.  R.  R.  Co.    P.,  C.  C.  &  St.  U  R,  R.  Co.  v.  Same. 

and  again  the  two  actions  were  h^ard  together  by  the  court, 
and  the  demurrers  were  overruled,  the  court  delivering,  as 
before,  but  one  opinion  in  the  two  actions.  After  this, 
without  any  objection  to  the  bringing  of  two  suits,  the  de- 
fendants filed  answer  in  each,  and  the  issues  were  made  up, 
the  two  actions  moving  on  together  side  by  side;  and  no 
objection  was  made  until  the  year  1897,  or  something  like 
five  years  after  the  suit  was  brought,  when,  one  of  the  ac- 
tions "having  been  tried,  an  amended  answer  was  fileS, 
pleading  the  judgment  in  that  action  in  bar  of  the  other. 
In  the  one  action  the  plaintiff  sought  to  recover  for  the 
time  down  to  the  year  1891,  and  in  the  other  for  the  time 
after  1891.  If  objection  had  been  made  to  the  separation 
of  the  cause  of  action,  the  plaintiff  might  have  dismissed 
one  suit  without  prejudice,  and  set  up  the  entire  cause  of 
action  in  the  other.  This  would  have  profited  the  defend- 
ants nothing.  It  was  more  convenient  to  the  parties  to 
practice  the  claim  for  the  two  periods  separately,  for  the 
reason  that  the  evidence  was  different,  and  it  would  have 
been  somewhat  confusing  to  have  prepared  the  whole  mat- 
ter in  one  suit.  Besides,  a  very  large  sum  of  money  was 
sued  for — one  half  a  million  of  dollars — ^and  the  bridge 
company  had  nothing  to  gain  by  advertising  the  large  claim 
against  it  in  one  suit.  When  a  party  is  put  to  an  election, 
and  elects  what  course  he  will  follow,  he  can  not  thereafter 
abandon  that  election  to  the  prejudice  of  the  other  party. 
When  the  two  suits  were  filed  and  were  heard  together  as 
one  action  on  the  demurrers,  it  was  incumbent  on  the  de- 
fendants to  make  objection  to  the  form  of  proceeding  then 
or  not  at  all.  Their  silence  then  was  an  acquiescence  in 
the  prosecution  of  the  two  actions.  One  of  the  objects  of 
the  Code  is  to  expedite  legal  proceedings  by  requiring  ob- 
jections net  going  to  the  merits  of  the  action  to  be  made 


Digitized  by  VjOOQIC 


Vol  116] APRIL  TERM,  1903: 2^ 

Lou.  Bridge  v.  L.  &  N.  R.  R.  Co.    P.,  'C.  C.  &  St.  L.  R.  R  Co.  v.  Same. 

when  the  occasion  for  them  arhes.  All  such  objections  are 
waived  if  not  made  before  issue  is  joined  on  the  merits. 
Gnnn  v.  Gudehus,  15  B.  Mon.,  449.  All  objections  of  mere 
form  come  within  this  rule,  which  is  founded  upon  reason- 
able principles,  for  otherwise  the  rules  of  procedure,  which 
are  intended  to  facilitate  the  administration  of  justice,  be- 
come in  the  hands  of  the  skillful  practitioner  the  instru- 
ments for  defeating  justice.  Curd  v.  Lewis,  1  Dana,  351; 
Warren  v.  Glynn,  37  N.  H.,  340.  Under  the  facts  as  shown 
bj  the  record,  we  conclude  that  the  defendants  acquiesced 
in  the  bringing  of  the  two  separate  actions,  and  by  their 
course  led  the  plaintiff  to  understand,  that  the  prosecution 
of  the  two  actions  was  consented  to  by  them,  or  at  least 
that  the  objection  thereto  was  waived.  After  all  this,  it  was 
too  late,  after  one  action  had  proceeded  to  judgment,  to 
object  in  the  other  action  to  that  which  for  three  ^-ears  had 
at  least  impliedly  been  consented  to. 

The  objection  as  to  the  admissibility  -of  the  evidence  arises 
in  this  way :  The  bridge  company  kept  no  record  of  Hhe 
•business  done  by  the  Louisville  &  Nashville  Railroad  Com- 
pany, as  it  paid  its  tolls  to  the  connei'ting  lines,  and  they 
settled  with  the  bridge  company.*  When  it  became  neces- 
sary to  ascertain  how  much  the  tolls  of  the  Louisville  & 
Nashville  Railroad  Company  amounted  to,  a  very  difficult 
question  was  presented,  as  no  record  of  the  payments  of 
the  money  had  been  kept.  Previous  to  the  year  1888,  the 
Louisville  &  Nashville  Railroad  Company  had  no  records  at 
all  on  the  subject ;  but  after  the  ^-^ar  1888  it  kept  the  way- 
bills on  the  freight,  or,  where  the  waybill  followed  the  goods, 
the  transfer,  slip,  from  which  the  waybill  was  made  out, 
was  preserved.  From  tbese  original  papers  kept  by  the  rail- 
road company,  with  much  labor,  it  made  out  a  detailed 
statement  of  the  tolls  paid  by  it  subsequent  to  the  year 
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1888.  Objection  is  made  as  to  the  competency  of  tixese  pa- 
pers, on  the  idea  that  the.v  were  simply  loose  memoranda. 
This  can,  not  be  maintained.  They  were  thie  original  and 
best  evidence  of  the  transaction,  and  were  the  record  kept 
by  the  railroad  company  to  show  its  transactions.  In 
cases  of  this  sort  the  law  doies  not  demand  impossibilities; 
it  only  demands  the  best  evidence  practicable;  and  no  wit- 
ness could  carry  in  his  mind  these  transactions.  The  only- 
possible  way  to  prove  them  is  from  the  record  kept  at  the 
time  the  transactions  occurred.  It  is  also  objected  that 
these  original  papers  were  not  in  fact  produced  before  the 
commissioner  to  whom  the  case  was  referred  to  state  the 
account;  but  he  reports  that  he  examined  them,  and  that 
they  were  not  filed  for  the  reason  that  they  would  fill  up  the 
commissioner's  office,  and  were  too  numerous  to  be  brought 
into  court.  This  was  all* that  the  plaintiff  could  do.  The 
defendants  and  their  attorneys  were  also  afforded  oppor- 
tunities to  examine  the  papers.  The  defendants  also  com- 
plain that  the  statements  of  the  account  made  out  from 
these  papers  were  allowed  in  evidence.  Proof  was  takenr 
by  the  officer  of  the  railroad  under  whose  supervision  and 
oversight  the  work  was  done,  and  he  testifies  to  its  correct- 
ness, and  that  it  was  done  under  his  eye;  that  is,  that  he 
superintended  it,  checked  it  up,  and  knew  it  to  be  correct. 
It  was  unnecessary  to  bring  in  all  the  clerks  who  had  made 
out  the  original  waybills  or  prepared  the  numerous  state- 
ments. The  waybills,  being  the  rei^ords  of  the  company  of 
its  transactions  made  at  the  time,  were  original  evidence, 
and  admissible  without  further  proof,  because  made  and 
kept  as  a  record  in  the  usual  course  of  busine^.  The  proof 
by  th'8  two  witnesses  who  testify  to  the  correctness  of  the 
statements  made  up  from  these  waybills  was  sufficient  to 
jnake  out  a  pnma  facie  case,  which  was  supported  by  the 
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eommissioner's  own  investigation,  and  his  finding  the  state- 
ments correct  in  so  far  as  he  tested  them;  but,  of  course, 
he  could  not  examine  all  the  items.  The  papers  would, 
}>erhaps,  hsLVS  filled  the  courtroom,  and  no  good  could  have 
come  from  bringing  them  in  before  the  judge,  for  no  tourt 
could  go  through  all  these  papers  and  make  up  a  statement* 
If  he  did  it,  not  being  a  practiced  accountant,  his  work 
might  have  been  worth  intrinsically  less  than  his  commis- 
sioner's. Besides,  the  defendants  took  no  proof.  The  roads 
north  of  the  river  had  their  records,  and,  if  .the  proof  by 
the  plaintiff  was  not  correct,  they  had  it  in  their  power  ta 
show  the  truth.  This  they  made  no  effort  to  do.  For  the 
years  after  1892  there  was  little  dispute  about  the  amount 
of  the  tolls.  The  result  reached  by  the  commissioner  for  the 
years  from  1888  to  1891  corresponds  substantially  with  the 
amount  fixed  for  the  years  after  1892.  The  cardinal  feature 
of  the  common  law  is  its  want  of  specific  rules.  It  rests  ou 
a  few  general  principles.  It  requires  the  best  evidence  that 
the  case  is  reasonably  capable  of,  but  it  requires  no  more. 
The  isfsue  in  this  case  depended  upon  a  statement. to  be 
made  up  from  thousands  of  waybills,  which,  if  all  brought 
in,  would  have  filled  up  the  commissioner's  office.  The  only 
practical  way  of  getting  at  the  truth  was  to  make  out  a 
statement  from  these  waybills.  If  either  party  doubted  the 
accuracy  of  the  statement  when  prepared,  the  court  could 
afford  him  access  to  the  papers,  and  give  him  opportuni- 
ties to  manifest  the  truth  to  him.  To  demand  of  the  plain- 
tiff more  than  was  shown  here  would  be  to  deny  a  recov- 
ery in  cases  of  this  character.  The  rule  of  evidence  is  that 
no  evidence  shall  be  received  where  there  is  better  evidence 
which  may  reasonably  be  had.  It  is  intended  to  prevent 
fraud,  but  it  is  not  intended  to  prevent  the  administration 
of  justice,  where  all  the 'evidence  is  produced  by  the  parfy 
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of  which  the  case  is  reasonably  susceptible.  In  Northern 
Pacific  By.  Co.  v.  Kejes  (C.  C),  91  Fed.,  47,  where  similar 
tables  were  introduced  in  evidence  and  objected  to,  the 
court  said :  "To  have  called  each  of  the  clerks  would  have 
added  very  little  to  the  trustworthiness  of  the  evidence. 
No  cierk  conducted  any  entire  investigation,  but  various 
details  were  placed  in  the  hands  of  forty  or  fifty  different 
employes,  and  each  contributed  his  computation  to  the  gen- 
eral result.  No  clerk  could  have  testifiied  that  the  tables 
were  correct,  for  the  reason  that  they  were  not  made  by  him; 
neither  could  any  single  clerk  testify  that  the  figures  from 
which  the  tables  were  compiled  were  correct,  for  he  only 
contributed  a  small  fragment  to  the  general  result.  The 
method  adopted  was  the  only  practicable  one  for  conducting 
the  investigation.  It  would  have  been  absolutely  impossi- 
ble for  any  one  man  to  have  compiled  the  general  result 
without  delaying  the  case  for  years.  A  reasonable  safe- 
guard against  falsification  in  the  preparation  of  such  state- 
ments is  furnished  by  placing  the  records  from  which  they 
are  compiled  freely  at  the  disposal  of  the  adverse  party. 
It  was  the  duty  of  the  companies  to  do  this,  and  to  give 
the  Attorney  General  the  fullest  assistance  in  explaining 
such  records,  and  to  allow  him  to  place  the  same  in  the 
hands  of  expert  accountants,  if  he  so  desired,  for  the  pur- 
pose of  detecting  error  or  falsification  in  the  testimony  as 
prepared  by  the  companies.  The  record  shows  that  this  was 
done  throughout  the  taking  of  the  testimony  in  these  cases. 
We  must  assume  that  the  Attorney  General  was  satisfied 
of  the  correctness  of  the  testimony,  from  th'e  fact  that  he. 
declined  to  investigate  its  trustworthiness.^'  This  seems 
applicable  to  the  case  before  us.  The  evidence  in  the  case 
is  the  original  record  kept  by  the  railroad  company  of  the 
transactions  as  they  occurred.    The  statements  or  tables 
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prepared  bj  the  clerks  are  not,  properly  speaking,  evidence 
^t  all.  They  are  only  exhibits  of  the  facts  shown  by  the 
evidence.  If  the  court  doubted  their  correctness,  he  should 
have  had  correct  statements  or  tables  prepared;  but  it  was 
not  necessary  to  do  this  when  those  offered  were  proved 
to  be  presumptively  correct,  and  there  was  no  showing 
made  that  they  were  incorrect.  The  court  has  a  sound  dis- 
cretion in  determining  matters  of  this  sort,  in  the  interest 
of  substantial  justice,  and  we  see  no  error  in  the  admission 
of  the  matters  in  question. 

The  defendants  complain  that  interest  was  allowed  on 
the  amount  found  due  the  plaintiff.  In  the  former  case 
above  referred  to,  of  Louisville  Bridge  Company  v.  Louis- 
ville &  Nashville  Railroad  Company,  106  Ky.,  674,  21  R., 
271,  51  S.  W.,  185,  it  was  held  not  only  that  tbe  defeudant 
was  liable,  but  that  it  was  liable  for  interest  from  the  date 
of  the  illegal  exactions — at  least,  from  the  time  it  had  in- 
formation of  the  amount  due  the  plaintiff.  The  chancellor 
seems  to  have  followed  this  ruling.  As  to  the  cross-appeal 
of  the  appellee  for  the  years  previous  to  1888,  there  being 
no  record  of  the  amount  of  tolls  paid,  we  concur  with  the 
chancellor  in  refusing  to  give  relief.  The  court  ;will  not 
guess  at  the  amount  of  a  judgment.  The  plaintiff  must 
make  out  his  case.  If  he  can  not  do  it,  it  is  his  misfortune 
that  he  has  no  evidence.  It  is  ti^uie,  we  might  infer  from 
the  facts  shown  by  the  record  that  appellee  is  entitled  to 
something  for  these  years,  yet,  after  all,  it  would  be  a  bald 
guess  to  fix  any  amount.  But  while  we  are  unwilling  to 
disturb  the  judgment  on  the  cross-appeal,  we  have  no  doubt 
from  the  record  that  at  least  as  much  was  due  the  appellee 
as  the  chancellor  entered  judgment  in  its  favor  for,  and 
that,  on  the  whole  case,  appellants  have  no  substantial 
ground  of  complaint. 

Vol.  116-18 
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As  the  bridge  company  and  the  Pittsburg,  Cincinnati^ 
Chicago  &  St.  Louis  Railway  Company  are  not  adwrsary 
parties  herein,  their  rights  as  between  themselves  are  not 
determined. 

Judgment  afSrmed. 

Petition  for  rehearing  by  appellant  overruled. 
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Case  21 — Indictment  against  Chables  J.  Babglat  fob  Pbocubino 
ONE  Without  Alticobitt  to  Solemnize  a  BIabbiaqe.— 3eft    24. 

Barclay  v.  Commonwealth. 

APPEAL    FROM    FULTON    CIBCUIT    COURT. 

Defendant  Ck)NvicTKD  and  Appeals.    Affibmed. 

Wbonoful  Solemnizing  of  Mabbiage — ^Accessoby — Indictment — 
Wife  Testifying  against  Husb^^'d— Venue — EJvidexce — Admis- 
sions— Opening  €as£ — Impeaching  Testimony. 

Held:  1.  Under  Statutes  (1899),  section  2110,  making  it  a  peni- 
tenitiary  offense  for  one  not  authorized  to  solemnise  a  marriage 
under  a  pretense  of  having  authority,  and  section  1128,  provid- 
ing that  in  all  felonies  accessorieis  beflore  the  fact  shall  T>e  Iia1i>l6 
to  the  pame  punishment  as  principles,  an  indictment  alleging  that 
one  solemnized  a  marriage  between  defendant  and  another,  and 
that  .defendant  procured  him  to  so  solemnize  it,  knowing  tha>t  be 
did  not  have  authority,  is  sufficient. 

2.  Tiiough  Statutes  (1899),  section  2102,  provlfies  that  no  marriage 

solemnized  before  &ny  person  professing  to  hanre  authority  there^ 
for  «?hall  be  invalid  lor  want  of  such  authority,  the  rule  thait  a 
wife  can  not  testify  against  her  husband  does  oiot  apply  on  prose- 
cution of  the  man  for  procuring  one  without  authority  to  sol- 
emnize h1^  marriage,  though  the  woman  did  not  know  that  Ihe 
person  solemnizing  it  did  not  have  authority. 

3.  To  show  that  a  mock  marriage  took  place  in  the  iState,  one  who 

knew  the  place,  but  did  not  know  the  location  of  the  State  line, 
may  testify  to  having  shown  it  to  another,  and  be  may  testify 
to  her  having  shown  it  to  him. 

(276) 
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.4.  Witnesses  may  testify  to  admissions  made  to  them  by  defeadant. 

5.  Refusal  to  open  the  case  during  the  airgument,  and  allow  iDtro- 

duction  of  newly  disoovered  evidence,  going  only  to  impeach  a 
witness'  testimony,  is  not  an  abuse  of  discretion. 

6.  Testimony  as  to  what  a  witness  said  when  persons  went  to  taice 

his  testimony,  being  competentt  only  to  contradict  his  testimony, 
is  not  admissible,  proper  foundation  for  the  contradiotion,  by 
his  being  asked  as  to  the  statements,  not  having  been  laid. 

SAMUELr.  H.  CROSSLAND,  voB  appexlant. 

1.  TJie  indictnient  is  defective.  .The  accusative  part  of  it  uses 
the  words  "wilfully  and  feloniously,*'  while  said  words  are  omitted 
from  the  charging  part  thereof. 

2.  It  does  not  appear  from  the  indictment  but  what  the  mar- 
riage ceremony  was  performed  simply  as  an  inixx;en/t  amnisement 
between  the  person  performing  and  the  defendant  and  Adeline 
Chandler,  and  it  it  was  thus  done,  no  offense  was  committedl 

3.  It  does  not  charge  conspiracy  between  the  defendant  and 
the  one  who  performed  the  ceremony,  falsely  and  fraudiulently 
to  seduce  from  virtue  and  carnally  know  an  unmarried  female, 
by  pnoducing  a  pretended  marriage  license,  and  thereby  deceiving 
and  cohabiting  with  her. 

4.  To  make  a  good  indictment  it  was  necessary  to  charge  such 
faots  as  were  necessary  at  common  law  to  charge  a  conspiracy 
to  seduce. 

5.  It  is  not  sufficient  alwajrs  to  follow  the  language  of  the  stat- 
ute in  setting  forth  the  offense  in  the  indictment. 

6.  The  court  erred  in  admitting  Adeline  Chandler  and  Bob 
Lee  Chandler  to  detail  what  was  said  and  done  by  them  in  the 
absence  of  defendant 

7.  The  court  erred  in  admitting  a  statement  detailed  by  Dr. 
Farrlbo  as  to  what  defendant  said  to  him  about  seeing  th(^  youniS 
lady  and  know  If  she  would  marry  him,  as  they  might  put  him 
in  the  pen. 

8.  There  is  no  testimony  b>  show  that  the  man  who  perfonned 
the  ceremony  was  not  qualified  to  do  so. 

9.  The  court  erred  in  failing  to  inatruot  the  Jury  that  "a  co&- 
fession  of  a  defendant,  unless  made  in  open  court,  will  not  war- 
rant a  conviction  unless  accompanied  with  other'  pnoof  that  such 
offense  was  committed."  . 

10.  The  court  erred  in  refusing  to  allow  defen-dant  to  intro- 
duce a  witness  whose  evidence  was  important,  and  (had  Just  been 
discovered,  after  the  alignment  of  the  case  had  begun. 

11.  The  court  erred  in  not  granting  the  deftodant  a  oontlnu- 
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ance.    Juries  pay  no  attention  to  affidavits  read  aa  depositions 
of  absent  witnesaea 

AUTHORITIES   CITED. 

1.  The  demurrer  to  the  indictment  ought  to  have  been  sus- 
tained. See  Mitchell  y.  Com.,  21  Ky.  Law  BeQ,,  222;  Wharton's 
Amer.  Crim.  Law,  9th  ed.,  vol.  2,  sec.  1362;  Wharton's  Crim. 
Piac.  &  Plead.,  sec.  221,  suhsecs.  1,  2  and  3;  Ky.  Stats.,  sec.  2103; 
1  Bishop  <Crim.  Procedure,  sec.  277;  Tully  v.  Com.,  11  Bush» 
158  et  seq,;  The  Com.  v.  MoCrory,  3  Ky.  Iaw  Rep.,  241;  Sbme 
v.  Sohurer,  4  Ky.  Law  Rep.,  342;  Same  v.  Greene,  3  Ky.  Law 
R«p.,  659;  Same  v.  Stout,  7  B.  M.,  247;  Taylor  v.  Ctom.,  1  Duv., 
161;  Com.  v.  Monarch,  6  Bush,  298;  Same  v.  Monarch,  6  Bush^ 
301;  Ritte  v.  Com.,  18  B.  M.,  40;  Com.  v.  Kanunerer,  11  Ky.  Law 
Rep.,  777;  Obannon  v.  Coon.,  15  Ky.  Law  Rep.,  654;  Com.  v. 
Starling  &  Ramsey,  24  Ky.  Law  Rep.,  492;  Same  y.  Bowsnan,  IG 
Ky.  Law  Rep.,  222;  see,  also,  U,  S.  v.  Hess,  124  U.  S.  (S.  C. 
Rep.),  616;  Evans  v.  United  SUtee,  153  U.  S.  (S.  C.  Rep.),  831; 
U.  S.  V.  Carrol,  105  U.  S.  (S.  C.  Rep.).  611  (Book  26.  1136);  U.  S. 
V.  Cruikshank.  92  U.  S.  (S.  C.  Rep.),  593  and  594;  U.  S.  v.  Walter 
Mann,  95  U.  S.  (S.  C.  Rep.),  531;  Darter  v.  Com.,  9  Ky.  ^-aw 
Rop.,  277;  Richie  v.  The  Com..  23  Ky.  Law  Rep.,  1237. 

2.  The  admission  of  Incompetent  evidence.  Ky.  Stats.,  oecs. 
2100,  2102,  2115,  also  2105;  Bassett  v.  Bassett,  9  Bush,  697;  Rob- 
inson V.  The  Com.,  6  Bush.  310;  Demarsley  v.  Pishley,  3  Mar.. 
368,  369,  370,  &c.;  Tompert  y.  Tompert's  Exor..  13  Bush,  326; 
CJvil  Code  of  Practice,  sec.  635;  William  E.  Bassett  v.  United 
States,  137  U.  S.   (Supreme  Court  Reports),  762. 

3.  Failure  to  give  proper  in8tructk>n8.     Ky.  Stats.,  sec.  2105; 
Crim.  Code,  sec.  240;  Cunningham  v.  The  Cam.,  9  Bush.  149;  Pat-, 
terson  v.  Com.,  86  Ky..  313;   Wigginton  v.  Com.,  92  Ky^  282; 
Kelley  y.  Com.,  21  Ky.  Law  Rep.,  1306;  Dugan  v.  Com.,  19  Ky. 
Law  Rep.,  1277-8;  Bush  y.  ConL,  13  Ky.  Law  Rep..  425. 

H.  jr.  MOORMAN,  attobket  fob  the  Commonwealth,  Ist  Dist.  of 
Kentucky.  C.  J.  PRATT,  attcwney  general,  and  McK^S^IE 
TODD,  FOB  Commonwealth. 

1.  This  is  a  purely  statutory  offense,  and  is  not  an  act  fixing 
a  punishment  to  a  common  law  offense^  amd  in  such  a  case  it 
Is  only  necessary  in  deHning  the  offense  to  follow  the  language  of 
the  statute,  and  in  a  statutory  offense  it  is  not  neceasaiy  to 
charge  that  the  act  was  done  "wilfully  and  feloniously." 

2.  Adeline  Chandler  was  a  competent  witness  because  she  was 
not  the  wife  of  the  defendant,  the  pretended  marriage  being  yoid,. 
not  merely  voidable. 
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3.  It  is  manifest  from  the  evidence  heard  that  the  result  of  the 
trial  would  not  have  been  changed  if  defendant'^  ateent  witness 
had  been  present. 

AUTHORITIES   CITBD. 

Ky.  Stats.,  see.  2110;  Com.  v.  Carter,  16  R.,  263,  or  94  Ky,, 
627  and  authorities  cited;  Wharton's  Crim.  Pleading  and  Prac, 
9  ed.,  sec.  23-1;  Mitchell  v.  Com.,  10  R.,  911;  Paynter  v.  Com., 
21  R.,  1562;  Hinkle  v.  Com.,  23  R.,  1989;  Cam.  v.  C.  &  O.  R.  R. 
Co.,  19  R.,  329;  Com.  v.  Turner,  8  Bush,  2;  Com.  v.  Schiirer,  4 
R.,  312;  sec.  6,  art.  1,  chap.  47,  Rev.  Stais.;  sec.  1960,  Ky.  Stats.; 
sec.  2106,  Ky.  Stats.;  Com.  v.  7  B.  M..  2;  Ckmi.  v.  Bell, 
17  R.,  277;  Howard  v.  Com.,  17  R.,  1195;  Conner  v.  Com.,  13 
Buah,  261  and  2;  Com.  v.  Slaughter,  12  R.,  893;  Com.  v.  Benge, 
13  R.,  591;  Com.  v.  Green  well,  8  R.,  609;  Com.  v.  Smithers,  8 
R.,  602;  Ky.  Stats.,  sec.  1338;  Wharton's  CriuK  Law,  9th  ed., 
sec.  1672  to  1675,  inclusive;  Higgins  v.  Com.,  14  R.,  730;  Cundiff 
V.  Com.,  9  R.,  537;  Ky.  Stats^  sec.  2097;  sec.  2,  chap.  47,  p.  42, 
2  vol..  Rev.  Stats.;  Estill  v.  Rogers,  1  Bush,  63;  Stewart  v. 
Munchandler,  2  Bush,  279;  Jane  Ewlng  v.  Elizabeth  Bibb,  7 
,Bush,  556;  1st  ed.  Am.  &  Eng.  Ency.  of  Law,  14th  vol.,  485; 
Tompert's  Exrs.  v.  Tompert,  13  Bush,  327;  Dugan  v.  Com.,  19 
R.,  1277;  Patterson  v.  Com.,  86  Ky.,  313;  Wigginton  v.  Com., 
92  Ky.,  282;  Gilbert  v.  Com..  23  R.,  1094;  Keelln  v.  Com.,  8i 
Ky.,  354;  Adkins  v.  Com.,  17  R.,  1092. 

Opinion  of  the  coubt  by  JUDGE  HOBSON — Affibming. 

The  first  question  made  in  this  ease  is  as  to  the  suffi- 
ciency of  the  indictment.  The  charging  part  of  the  indict- 
ment is  in  these  words:  **In  the  said  county  of  Fulton,  on 
the  first  day  of  September,  1902,  and  before  the  finding  of 
this  indictment,  some  man  whose  name  to  this  grand  jury 
is  unknown  did,  without  authority,  solemnize  a  marriage 
between  Charley  Barclay  and  Adeline  Chandler,  under  pre- 
tense of  having  authority  to  do  so,  and  that  Charley  Bar- 
clay at  the  time  being  pn^sent,  and  well  knowing  that  said 
man,  whose  name  to  this  grand  jury  is  unknown,  did  not 
have  authority  to  solemnize  a  marriage,  did  counsel,  advise, 
procure,  persuade,  command,  cause,  hire,  aid  and  abet  the 
said  man,  whose  name  to  this  grand  jury  is  unknown,  and 
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who  was  not  authorized  to  do  so,  to  solemnize  a  marriage 
between  him  the  said  Charley  Barclay  and  Adeline  Chand- 
ler,  tinder  pretense  of  having  authority,  against  the  peace 
and  dignity  of  the  Commonwealth  of  Kentucky.'^ 

The  indictnvent  is  fonnd  under  section  2110,  Kentucky 
Statutes,  1899:  "If  any  person  not  authorized  shall  sol- 
emnize a  marriage  under  pretense  of  having  authority, 
...  he  shall  be  confined  in  the  penitentiary  not  exceed- 
ing three  years."  Section  1128,  Kentucky  Statutes,  1899, 
also  provides:  "In  all  felonies  accessories  before  the  fact 
shall  be  liable  to  the  same  punishment  as  principals  and 
may  be  prosecuted  jointly  with  principals  or  severally, 
though  the  principals  be  not  taben  or  tried  unless  otherwise 
provided  in  this  chapter." 

The  indictment  follows  the  statute.  Ordinarily  an  in- 
dictment fpr  a  statutory  offense  is  sufficient  if  it  follows 
the  statute.  It  was  not  necessary  to  state  in  the  indict- 
ment a  conspiracy  between  Barclay  and  the  person  per- 
forming the  ceremony  to  seduce  tbe  woman  under  a  mock 
marriage,  according  to  the  common-law  precedents,  for  the 
statute  has  created  a  new  offense.  Nor  was  it  essential 
to  set  out  what  pretense  of  aulhority  was  made  by  the  per- 
son who  performed  the  ceremony.  To  require  this  would 
be  to  add  to  the  words  of  the  statute,  and  to  make  a  con- 
viction impossible  in  many  cases  provided  for  by  the  stat- 
ute. We  therefore  conclude  that  the  indictment  was  suf- 
ficient. 

The  court  allowed  Adeline  Chandler  to  testify  against 
appellant  on  the  trial,  and  of  this  he  complains  also.  Sec- 
tion 2097,  Kentucky  Statutes,  1899,  declares  a  marriage 
void  when  not  solemnized  or  contracted  in  the  presence  of 
an  authorized  person  or  society.  But  section  2102  pro- 
vides:    '^0  marriage  solemnized  before  any  person  pro- 
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fessing  to  have  authority  therefor  shall  be  invalid  for  the 
want  of  such  authority,  if  it  is  consummated  with  the  belief 
of  the  parties  or  either  of  tbem  that  he  had  authority  and 
that  they  have  been  lawfully  married." 

It  was  shown  on  the  trial  that  after  the  pretended  mar- 
riage appellant  took  tbe  woman  into  the  State  of  Tennessee, 
and  there  lived  with  her  a  week  as  his  wife,  she  supposing 
that  they  had  been  regularly  married.  It  is  insisted  for 
appellant  that,  as  the  marriage  had  been  consummated  with 
the  belief  on  her  part  that  they  had  been  lawfully  married, 
it  was  by  the  terms  of  the  statute  not  invalid  for  want  of 
authority  in  the  person  solemnizing  it,  and  that  therefore 
Adeline  Chandler  was  appellant's  wife,  and  so  could  not 
testify  against  him.  We  can  not  concur  in  this  conclusion. 
The  case  falls  within  one  of  the  well-settJed  exceptions  to 
the  rule  that  a  wife  can  not  testify  against  her  husband. 
In  1  (jreenleaf  on  Evidence,  section  343,  it  is  said:  "To 
this  general  rule  excluding  the  husband  and  wife  as  wit- 
nesses there  are  some  exceptions,  which  are  allowed  from 
the  necessity  of  the  case,  partly  for  the  protection  of  tbe 
wife  in  her  life  and  liberty,  and  partly  for  the  sake  of  public 
justice.  But  the  necessity  which  calls  for  this  exception 
for  the  wife's  security  is  described  to  mean,  'not  a  general 
necessity,  as  where  no  other  witnesses  can  be  had,  but  a 
particular  necessity,  as  where,  for  instance,  the  wife  would 
otherwise  be  exposed,  without  remedy,  to  personal  injury.' 
Thus  a  woman  is  a  competent  witness  against  a  man  in- 
dicted for  forcible  abduction  and  marriage,  if  the  force  were 
continuing  upon  her  until  the  marriage,  of  which  fact  she 
is  also  a  competent  witness,  and  this  by  the  weight  of  the 
authorities,  notwithstanding  her  subsequent  assent  and  vol- 
untary cohabitation,  for  otherwise  the  offender  would  take 
advantage  of  his  wrong." 
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Other  authorities  might  be  cited,  but  the  principle  is  so 
well  settled  that  we  deem  it  unnecessary.  If  the  rule  were 
otherwise,  it  would  be  in  the  power  of  the  defendant  by 
consummating  the  marriage,  and  thus  adding  another ' 
T^Tong  to  the  crime  he  had  already  committed  in  procuring 
the  mock  marriage,  to  protect  himself  from  punishment 
for  the  crime. 

We  see  no  substantial  error  in  the  admission  of  evidence. 
It  was  proper  to  allow  Adeline  Chandler  and  Bob  Lee 
Chandler  to  testify  as  to  the  place  she  showed  him  as  the 
spot  where  the  mock  marriage  took  place,  for  this  was  done 
to  show  that  it  took  place  in  Kentucky,  and  not  in  Tennes- 
see, as  she  did  not  know  the  location  of  the  State  line.  The 
evidence  of  Dr.  Farribo  and  others  as  to  the  statements 
made  to  them  by  Charley  Barclay  was  competent,  for  the 
admissions  of  the  defendant  may  always  be  given  in  evi- 
dence, and  it  was  a  question  for  the  jury  what  weight  they 
would  give  to  them.  There  was  nothing  in  the  case  calling 
for  an  instruction,  under  section  240  of  the  Criminal  Code 
of  1889,  to  the  effect  that  a  confession  of  the  defendant, 
unless  made  in  open  court,  will  not  warrant  a  conviction, 
untess  accompanied  with  other  proof  that  such  oflfense  was 
committed.  There  was  other  proof  that  the  oflfense  was  com- 
mitted, and  there  was  no  confession  of  the  defendant  proven 
on  the  trial;  the  statements  proved  to  have  been  made  by 
him  were  simply  admissions  which  were  more  or  less  in- 
consistent with  his  testimony  on  the  trial. 

We  do  not  think  that  the  circuit  judge  abused  a  sound 
discretion  in  refusing  to  open  the  case  during  the  argument, 
and  allo^'  the  newly  discovered  evidence  to  be  given,  which 
only  went  to  impeach  Adeline  Chandler^s  testimony. 

The  testimony  as  to  what  Bill  Clark  said  when  they  went 
to  take  his  deposition  should  not  have  been  admitted^  as 
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this  evidence  was  only  competent  for  the  purpose  of  con- 
tradicting his  testimony^  and  proper  foundation  was  not 
laid  for  the  contradiction,  as  he  had  not  Iveen  asked  as  to 
these  statements.  But  Bill  ClaA  was  shown  to  be  so  sick 
at  this  time  that  we  do  not  think  the  jury  could  have  paid 
any  attention  to  his  saying  under  the  circumstances  that 
he  would  not  tell  anything  and  didn't  know  anything  to 
tell,  adding  that  he  did  not  know  whether  he  would  live 
three  days.  He  looked  then  like  he  was  liable  to  die  any 
time.  And  besides,  Bill  Clark  was  otherwise  successfully 
impeached. 

While  the  evidence  is  conflicting,  we  can  not  reverse  on 
facts.    Judgment  affirmed. 


Case  22 — Pbosscution  against  DAvm  Bbowning  fob  Criminal  Libel. 
—Sept.  25. 

Browning  v.  Commonwealth. 

appeal  fb03c  websteb  cibcuit  coubt. 

Defendant  'Convicted  and  Appeals.    Affibmed. 

Libel  and  Slander-— Obi  m  in  a  l  Responsibility — ^Wobds  Imputing 
Disposition  to  Commit  Cbiaie — Pbivileged  Communications. 

Held:  1.  A  written  communication  charging  that  a  certain  person 
would  purloin  a  printing  outfit  if  he  had  a  chance  at  it,  being 
calculated  to  brjng  him  into  contempt  in  the  co-mmunity  in 
which  he  lives,  is  per  se  actionable,  and  sufficient  to  support  an 
indictment  for  criminal  libel. 

2.  A  written  cooiiimunication  charging  that  a  certain  person  would 
purloin  a  printing  outfit  if  he  had  a  chance,  and  requesting  the 
addressee  to  protect  it,  can  not  be  held  privileged  without  the 
showing  of  any  facts  which  reasonably  induced  the  -^Iter  to 
believe  his  property  was  in  danger,  or  eny  neceaalty  for  his  com- 
munication in  reference  thereto. 
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LOOKBTT  &  LiOCKETT,  fou  appellant. 

POINTS  AND  AUTHORITIES. 

It  is  not  libelous  to  'write  of  another  that  he  toill  purloin  prop- 
erty if  he  has  a  chance  at  it  Townsend  on  Libel  and  Slander, 
sec  161;  Fanning  v.  Chase,  17  R.  I.,  3S8  (Am.  St  Rep.,  878), 
and  cases  therein  cited;  13  L.  R.  A.,  135. 

iWords  must  be  Cklse  to  be  defamatory.  Townsend  on  Libel 
and  Slander,  sec.  71.  How  can  a  prediction  that  a  man  toill  do 
something  be  proved  to  have  been  true  or  false? 

The  alleged  libelous  letter  was  from  one  interested  in  a  news- 
paper outfit  to  another  who  had  charge  of  it,  and  advises  the 
latter  that  he  would  be  looked  to  for  its" safety.  Such  a  letter 
is  conditionally  privileged,  and  the  court  erred  in  telling  the 
Jury  they  could  infer  malice  from  the  intentiooal  sending  of  the 
letter.  Hart  v.  Reed,  1  B.  M.,  166;  Nichols  v.  Eatin,  110  Iowa, 
609  (80th  Am.  St  <Rep.,  319). 

The  indictment  is  bad  because  it  does  not  set  out  the  entire 
letter.     Townsend  on  Libel  and  Slander,  sec.  137. 

•C  J.  PRATT,  ATTOBKfcY  GENERAL,  AND  M.  R.  TODD,  FOR  APPELLEE. 

A  statement  In  a  private  letter  that  "B.  will  purloin  all  the  out- 
fit if  he  has  a  chance  at  it,  so  I  will  look  to  you  to  protect  It 
for  the  present,"  is  a  criminal  libel,  l^be  word  "purloin,"  used 
in  this  letter,  means  literally  lo  take  or  carry  ajway  for  one's 
self;  hence,  to  steal,  to  take  by  theft. 

Defamation  is  a  false  publication  iiegarding  another  to  the 
injury  of  his  repurtation.  The  intent  or  motive  with  the  words 
are  need,  is,  as  a  ruie^  irrelevant.  The  party  is  presumed  to  have 
Intended  the  natural  'consequences  of  his  act "" 

Defendant  claim-s  that  this  was  a  (private  letter,  and  should  be 
treated  as  a  qualified  privilege,  and  the  court  in  its  instructions 
required  the  Jury  to  believe  to  the  exclusion  of  a  reasonable 
doubt  that  the  words  were  false  and  maliciously  published  and 
written. 

To  constitute  a  publication  the  libel  heed  not  be  made  known 
to  the  public  generally.  It  is  enough  if  it  te  made  known  to  a 
single  third  person. 

CITATIONS. 

DuDcan  v.  Brown,  54  Ky.,  158;  Odgers  on  Libel  and  Slander,  5, 

•  120,  p.  93,  94;  Cooley  on  Torts,  204;  Fanning  v.  Chase,  17  R.  I., 

388;  94  Am.  Dec,  455;  Lawson  on  Rights,  Remedy  and  Practice,  vol. 

3,  1223;   Hart  v.  Reed,  1  B.  M.,  166;  A.  &  Eng.  Bncy.  of  Law 

(701.  18),  p.  918. 
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Opinion  of  the  court  by  CHIEF  JUSTICE  BURNAM — Affibming. 

The  appellant,  David  Browning,  prosecutes  this  appeal 
from  a  judgment  for  |85  rendered  against  him  in  the  trial 
of  an  indictment  for  criminal  libel,  which  was  based  upon 
the  following  words  in  a  tetter  written  by  the  appellant 
to  one  L.  C.  Newman  concerning  George  Beard,  viz. :  "You 
never  answered  my  letter  and  I  have  since  learned  that  you 
have  gone  to  work  for  Beard.  Don't  let  the  type  and  outfit 
of  the  Banner  get  scattered  until  the  28th,  when  we  ca-n  do 
something  with  it.  Did  Thpmpson  pay  you  f  75.00?  Beard 
will  purloin  all  of  the  outfit  if  he  has  a  chance  at  it,  so 
I  will  look  to  you  to  protect  it  for  the  present." 

The  first  and  most  important  question  presented  by  the 
record  for  decision  is  whether  in  law  the  communication 
upon  which  the  indictment  was  based  should  be  deemed 
libelous.  It  is  insisted  for  appellant  that  the  words,  "Beard 
will  purloin  all  of  the  outfit  if  he  has  a  chance  at  it,"  are 
not  a  libel,  because  they  do  not  charge  that  he  hab  actually 
purloined,  but  are  the  mere  expression  of  an  opinion  on  the 
part  of  the  writer  sfs  to  what  Beard  would  do  if  an  oppor- 
tunity presented  itself;  that  it  is  indispensable  that  the 
words,  whether  spoken  or  written,  should  charge  "an  act 
done  or  a  condition  existing;"  that,  if  they  merely  charge 
that  the  party  referred  to  will  do  a  dishonorable  or  crim- 
inal act,  that  is  not  a  defamation  for  which  action  will  lie. 
It  seems  well  settled  in  the  law  of  slander  that  words  which 
only  imply  a  purpose  or  intention  on  the  part  of  the  per- 
son spoken  of  to  commit  a  crime,  or  describe  him  as  pos- 
sessing a  disposition,  or  as  wanting  in  qualities,  which 
would  permit  him  to  commit  a  crime,  or  amount  to  a  charge 
that,  if  opportunity  offers,  he  would  commit  it,  are  not 
per  86  actionable.  See  Newell  on  Defamation,  Slander  and 
Libel,  section  101:'    1  Starkie  on  Slander,  24;  Townshend 
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on  Slander  and  Libel,  162;  Bays  v.  Hunt,  60  Iowa,  251, 
14. N.  W.,  785 i  Fanning  v.  Chase,  17  R.  I.,  388,  22  Atl.,  275, 
13  L.  B.  A.,  134,  33  Am.  St.  Rep.,  878.  But  the  law  makes 
a  clear  and  well-defined  difference  between  spoken  and  writ- 
ten words.  It  does  not  require  the  imputation  of  a  crime 
to  render  a  publication  libelous.  Any  defamatory  words 
c-alculated  to  degrade  or  injure  the  reputation  of  a  person 
in  society,  when  written  and  published  maliciously,  are 
libelous.  Riley  v.  Lee,  88  Ky.,  603,  11  R.,  586,  11  S.  W., 
713,  21  Am.  St  Rep.,  358;  Allen  v.  Wortham,  89  Ky.,  486, 
11  R.,  697,  13  S.  W.,  73.  And  the  law  is  equally  well  set- 
tled that,  where  a  defamatory  libel  on  the  character  of  an 
individual  will  support  an  action  for  damages,  the  publi- 
cation amounts  to  an  indictable  offense,  inasmuch  as  it 
tends  to  provoke  violence  and  disturb  the  peace  of  society. 
1  Starkie,  211.  In  Duncan,  etc.  v.  Brown,  54  Ky.,  186,  it 
was  held  prima  facie  libelous  to  write  and  publish  of  one 
"that  he  would  put  his  name  to  anything  that  another  would 
request  him  to  sign  that  would  injure  a  third  person."  In 
this  case  there  was  no  charge  that  the  plaintiff  had  actually 
committed  a  crime,  but  there  was,  in  effect,  a  charge  that  he 
could  be  made  the  tool  of  other  persons  to  injure  the  plain- 
tiff. This  distinction  between  slander  and  libel  is  very 
clearly  defined  in  A.  &  E.  Ency.  of  Law  (2d  Ed.),  vol.  18, 
p.  918,  in  these  words,  viz. :  "Oral  words  which  do  no  more 
than  imply  a  purpose  or  intention  on  the  part  of  the  per- 
son spoken  of  to  commit  a  crime  .  .  .  are  not  slanderous 
per  «e.  But  it  is  otherwise  when  the  words  ane  written, 
and  it  is  well  settled  that  written  words  which  import  that 
another  intended  to  commit  a  crime,  or  that  he  had  a  crim- 
inal disposition,  are  actionable  without  proof  of  special 
damages."  Bee  numerous  cases  cited  in  note  to  support 
text.       We     think     it     is     impossible     to      escape      the 
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conclusion  that  the  words  on^  which  the  indictment 
is  grounded  in  effect  charge  that  Beard,  if  oppor- 
tunity offered,  would  steal  the  printing  outfit^  and 
such  a  charge  was  certainly  calculated  to  bring  him  into 
odium  and  contempt  in  the  community  in  which  he  lived; 
and  they  were,-  therefore,  per  ae  actionable,  and  sufficient 
to  support  the  indictment. 

Appellant's  next  contention  is  that  the  extract  from  his. 
letter  which  is  made  the  basis  of  the  charge  clearly  shows 
that  a  confidential  relation  existed  between  himself  and 
Newman,  and  that  it  was  written  with  the  sole  intention  of 
having  him  guard  certain  property  which  he  had  intrusted 
to  him  from  the  rapacity  of  Beard,  and  was  privileged.  A 
privileged  communication  has  been  defined  as  one  made  up- 
on a  proper  occasion,  from  a  proper  motive,  in 
a  proper  manner,  and  based  upon  reasonable  or 
probable  cause.  In  such  cases  there  is  no  prima, 
facie  presumption  of  malice  from  the  publication. 
There  must  be  some  evidence  beyond  the  mere  fact  of  pub- 
lication. It  may  be  intrinsic  from  the  style  and  tone  of 
the  communication.  If  it  contains  expressions  which  ex- 
ceed the  limits  of  privilege,  such  expressions  are  evidence 
of  malice.  Or  it  may  be  extrinsic,  as  by  proof  of  actual 
malice,  or  that  the  statement  was  knowingly  false,  or  that 
it  was  made  without  probable  cause,  or  in  any  way  that 
fairly  and  reasonably  tends  to  overcome  the  prinva  facie  pre- 
sumption of  protection  under  the  privilege.  The  immunity 
of  a  privileged  communication  is  an  exception.  The  gen- 
eral rule  is  that  nothing  but  proof  of  its  truth  is  a  defense 
of  a  libel,  and  he  who  relies  on  an  exception  must  prove 
the  fact  necessary  to  bring  himself  within  it.  Actual  malice 
can  rarely  be  proven,  and  the  only  chance  for  redress  for 
the  plaintiff  is  ordinarily  the  want  of  probable  cause  in  the 
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publication.  It  therefore  follows  that  the  defendant  must 
"Show  the  information  on  which  be  relies  in  the  publication 
to  show  probable  cause.  In  this  case  the  defendant  has  not 
attempted  to  show  any  facts  which  reasonably  induced  him 
to  believe  that  his  property  was  in  danger  from  Beard,  or 
any  necessity  for  his  communication  on  this  point  to  Niew- 
man.  And  it  is  well-settled  law  that,  if  the  matter  charged 
as  libelous  be  false,  and  the  publication  malicious,  it  can 
not  be  privileged.  The  instructions  in  this  case  submit 
this  question  to  the  jury,  and  they  have  found  against  the 
xippellant. 

It  follows  that  the  judgment  must  be  affirmed. 


Case  23 — ^Action  bt  Vallakdiitguau  &  Qentbt  against  the  Con« 

TtNENTAL  INS.  Ca,  &C.,  ON  A  POUCY  OF  FiBE  InSUKANCE.^^EPT.  25. 

Continental  Insurance  Oo.  v.  Vallandingham 

&  Gentry. 

APPEAL    FBOM    OWEN   CIRCUIT   COCBT. 
JUDGMEI^T  FOR  PLAINTIFFS  AND  DEFENDANTS  APPEAL.      AFFIBMED. 

FiBE  Policy — ^Adtustmekt  of  Losses — Stipulation  for  Appoint- 
ment OF  AppBAisfcRS — Construction — ^Validity — ^Waiver. 

Held:  1.  Wheite  a  fire  policy  stipulates  thati  the  ascertaiiraient  of  the 
amount  of  a  loss  shall  be  made  by  the  insured  and  the  insurer, 
and,  if  they  differ,  then  by  "Appraisers,  there  musjt  be  a  realf 
difference  before  a  demand  for  appraisers  can  properly  be  made, 
and  the  act  of  the  insurer  in  merely  declining  to  pay  the  sum 
fixed  in  the  itemized  account  of  the  insured  is  not  a  disagree- 
ment 

2.  The  stipulations  in  a  fire  policy  that  if  the  Insfured  and  insurer 
differ  In  estimating  the  amount  of  a  los4  aippraisers  shall  be 
appointed,  and  that  no  suit  shall  be  brought  on  the  policy  until 
after  full  compliance  by  the  ins^ured   of  the  forcigoing  require- 
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menits,  are  valid,  anid  the  failure  of  the  insuried  without  good 
excuse  to  submit  the  adjustment  of  the  loss  to  appraisers  Is  a 
good  defensie  to  a  suit  on  the  policy. 

3.  The  stipulations  in  a  fire  policy  providing  for  the  adjustment  of 

the  amount  of  a  loss,  if  the  insured  and  insurer  differ*,  by  ssgh 
praisers,  and  prohibiting  a  suit  on  the  policy  until  ithe  insured 
has  complied  with  the  foregoing  requirement,  are  inserted  wholly 
for  the  protection  of  the  insurer,  who  will  not,  therefore,  be  al- 
lowed to  use  them  oppressively  or  in  bad  faith. 

4.  Where  a  fire  policy  stipulates  for  the  adju^ment  of  the  amount  of 

a  loss.  In  case  the  insured  and  insurer  differ,  by  "two  cconi^etent 
and  disinterested  appraisers,"  the  insured  aiid  insurer  each  se- 
lecting one,  and  the  two  electing  a  competent  and  disinterested 
umpire,  the  insurer,  by  selecting  as  one  appraiser  a  partisan 
willing  and  anxiously  persistent  In  serving  the  insurer's!  inter- 
ests, waives  the  appraisal  by  appraisers,  and  the  insured  may 
decline  to  renew  the  arbitration  at  the  hands  of  such  appraiser  or 
any  other. 

OHAS.   STROTHER,    JOHN   S.   GAUNT,    FRANK  C.   GREEN   and 
BARGER  &  HICKS,  attorneys  fok  appellant. 

(No  original  brief  for  appellant  in  the  record.) 

LINDSAY  ft  BOTTS  and  W.  S.  PRYOR,  foh  appexlees. 

PROPOSITIONS   AND    AUTHORITIES. 

1.  The  conditions  of  forfeiture  in  a  policy  of  insurance,  as  in- 
deed the  entire  instrument,  are  to  be  construed  most  strongly 
against  the  company.  The  company  prepared  ft  and  is  (familiar 
with  its  details,  and  many  conditions.  Its  aonbiguities  are  to 
be  resolved  against  the  company;  and  must  h4  liberalise  caa- 
strued  in  favor  of  the  insured,  and  when  words  are  without  vio- 
lence susceptible  of  two  interpretations,  that  w^ich  will  cover 
the  loss  must  in  preference  be  adopted,  the  rule  being  to  avoid 
a  forfeiture.  Text-book  authorities:  May  on  Insurance  (2d  ed.), 
sees.  174,  175,  176  and  867;  Wood  on  Insurance,  sec.  61.  Ken*- 
tucky  authorities:  Mutual  Benefit  Life  Ins.  ^Co.  v.  First  Nat. 
Bank,  24  R,  580;  Phoenhc  Ins.  Co.  v.  Spiers  &  Thomas^  79  Ky., 
294;  American  Accident  Co.  v.  Rugert,  94  Ky.,  580;  American 
Central  Ins.  Co.  v.  Hughes,  22  R,  1549;  American  Central  Ins. 
Co.  V.  Heaveriu,  18  R.,  190.  Authorities  of  other  States  and 
United  States  courts:  Calton  v.  Springfield  Fire  Ins.  'Co.,  1 
Sumn.  (U.  S.j,  434;  Dow  \.  Hope  Ins.  Co.,  1  Hall  (N.  Y.),  174; 
Lamb  V.  P.  C.  Bluff  Ins.  Co.,  70  Iowa,  228;  Hoffman,  v.  Aetna 
P.  Ins.  Co.,  S2  {N.  Y.),  405;  Western  Ins.  Co.  v.  Cropper,  a2 
Pa.  St..  351;   Riply  v.  Aetna  Ina  -Co.,  29  Barb.   (N.  Y.),  562; 
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Westfall  V.  Hudson  River  F.  Ins.  Co.,  2  Dun  (N.  Y.),  490;  Loud 
V.  Citi29enis'  Mut.  Ii^  Oo.,  2  Gray  (Mass.),  221;  Galveston  Mfg. 
Co.  V.  Howard  F.  Ins.  Co.,  5  Gray  (iMASs.),  497;  An>ion.  Lead 
Co.  V.  Williamsburg  Lna.  Co..  2  Fed.  Itep.,  479;  Sayles  v.  N.  W. 
Ins.  Oo.,  2  Cart  (U.  S.).  612. 

2.  The  provision  in  tha  policy »  *'in  the  event  of  disagreement 
as  to  th£  anK>Uint  of  loss  the  same  shall^  as  aixpre  ipancyvided,  .bel 
ascertained  by  two  campetent  and  disinterested  apivradsers,  the 
insured  and  this  company  eaoh  electing  one,  and  the  two  so 
chosen  shall  first  select  a.  competent  «ad  dlshxferesied  umpire; 
the  appraisers  together  shall  then  estimate  «nfd  aa^pml^e  ^Qxe  loss, 
atating  separately  «aund  value  and  damage^  and  failin<g  ito  agree 
shall  submit  their  differences  to  the  umpire;  vcad  the  ttwaid  in 
writing  of  any  two  shall  determiii'el  the  amount  ot  such  losis  and 
the  loss  shall  not  become  payable  uuitil  sixty  day&B  aftei*  the 
notice,  ascertainment,  estimate  and  satiaCactory*  -pitoof  of  the 
lo68  herein  required  have  been  received  by  this  companiiy,  in* 
eluding  an  award  by  a()praiseps)  when  an  aippamisal  ha&  been  re^ 
quired,"  is  not  a  condition  precedent.  Bengman  A  Co.  v.  Com- 
mercial Union  Ins.  Co.,  12  R.,  942;  Sun  Mutual  Ins.  Co.  v.  Crist, 
19  R..  308;  Chenowith  v.  Phoenix  Ins.  Co.,  .12  R.,  212;  Bodenr 
field  V.  Massachusetts  M.  A.  Co.,  1-3  L.  R.  A.,  263.  Aurt:horities  upon 
those  conditions  of  the  policy  whicih  i^t  ssod'  aibide  uponi  the 
same  basis  as  the  above  comdltion:  Soott^sih  Unixm  A  NaticBial 
Ins.  Co.  V.  Strain,  24  R.,  958;  American  Ctenrtral  Ina.  Cot  v. 
Heaverin,  16  R.,  95;  Cltizene'  Ins.  Oo.  v.  Crest,  22  R.,  47;  Ntegara 
Fire  Ins.  Co.  v.  Heflin,  22  R.,  1212;  Mechanics*  &  Traders'  Iits. 
Co.  V.  Floyd,  20  R,  1538. 

3.  The  provision  in  the  policy  that  "in  the  ervent  of  disagree- 
ment as  to  the  amount  of  loss  tine  saone  shall,  as  above  provided, 
be  ascertained  by  -two  campetent  sacI  disinterested  appraisers, 
the  insured  and  this  oompany  each  selecting  kme,  amid  the  two 
80  chosen  shall  first  seltect  a  coanpetent  and  disinterested  umpire; 
the  appraisers  togetlier  shall  tlven  estimate  aotd  aippraise  the 
loss,  stating  separately  sound  v^ue  a>nd  damage,  and  failhig  to 
agree,  shall  submit  their  differences  to  the  umpire;  and  the 
award  In  wri/ting  of  any  t^vo  shall  determine  the  amount  of  sudh 
loss  the  parties  thereto  shall  pay  the  appraiser  respectively 
selected  by  them  and  shall  bear  equally  the  exppnse«l  of  Hhe  a/p- 
praisal  and  umpire,"  coupled  with  the  provision  that  *^oi  suit 
or  action  on  this  policy,  for  the  recovery  of  any  claim,  shall  be 
sustainable  in  any  court  of  law  or  equity,  until  after  full  com- 
pliance by  the  insured  with  all  tha  foregoing  requirements,  nor 
untes  commenced  within  twelve  months  next  al!ter  the  fire;" 

Tol.  116-19 
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"this  convpany  shall  not  be  helkl  to  havewaived  any  provision  or 
condition  of  this  policy  or  any  forfeiture  thereof  by  any  require- 
ment, act  or  proceeding  on  its  part  relating  ta  the  appraisal 
or  to  any  examination  herein  provided  for;  and  th«  loss  shali 
not  become  payable  until  sixty  days  after  the  notice, 
ascertiLinment,  estimate,  and  satisfactory  proof  of  the  loss  herein 
required  have  been  received  by  this  company,  including  an  award 
by  appraisers  when  appraisal  has  been  required/'  is  a  condition 
which  ib  absolutely  void,  null  and  of  no  effect. 

(a)  It  is  contrary  to  the  law  of  appraisal  under  laws  o0  Ken- 
tucky, viz.:  Civil  Code,  sec.  451;  Ky.  Stats.,  sees.  69,  70,  71,  72 
73;  Qermania  Ids.  Co.  v.  Rudwig,  SO  Ky.,  223;  Imperial  Ins. 
Co.  V.  Kieman,  S3  Ky.,  471;  Mutual  B.  L.  Ins.  Co.  v.  Davie-eT 
Exrtf.,  87  Ky.,  .'47. 

(b^  It  ousts  the  courts  of  their  Jurisdiction  on  the  subject  of 
appraisal  as  provided  in  the  statutes  and  code,  supra. 

(c)  It  is  intended  to,  and  does,  oust  the  caurtsi  of  their  juris- 
diction, and  goes  farther— it  substitutes  a  tribunal  to  fbe  erected 
by  the  parties  (really  the  company)  Is  agaitast  public  policy  and 
void.  Story's  Equity  Jurisprudence,  sec.  670;  May  on  Insurance, 
sec.  492;  Leach  v.  Republic  Ins.  Co.  (N.  H.),  9  Rep.,  181;  Street 
v.  Rigby,  6  Ves.,  815,  S18;  Thompson  v.  Charnock,  8  T.  R.,  139; 
Connor  v.  Drake,  1  Ohio  St.,  168;  Waters  v.  Taylor,  15  Ves.,  10; 

•  Home  Ins.  Co.  v.  Mas?..  20  Wall.,  445;  Wellington  v.  Mackintosh, 
2  Atk.,  569. 

(d)  It  placp?  the  court  in  the  very  awkward  position  by  com- 
pelling the  parties  to  come  into  court  for  the  purpose  of  having 
decided  the  question.  Shall  we  keep  each  other  out  of  court? 

(e)  It  does  nof,  and  It  should  not,  prevent  an"  adjustment  in 
court  of  compp-trnt  jurisdiction.  German-American  Ina.  Co.  v. 
Etherton.  41   N.  \V.  Rep..  406. 

4.  While  still  insisting  that  the  provision  in  the  policy  relative 
to  an  appraisal  is  not  a  condition  precedent  nor  i^  It  a  condition, 
any  violation  of  which  could  furnish  the  appellants  atiy  defense 
whatever,  j'et,  if  this  court  should  ao  hold,  it  by  no  means  fol- 
lows that  the  judgments  are  erroneous,  for  that  the  obligation, 
if  a.ny  resting  upon  the  appellees  was  'waived  by  the-  appellnnts 
In  the  following  respects,  viz.: 

(a)  "Before  the  appellants  could  insist  upon  any  suchi  condi- 
tion they  must  show  that  they  cdviiited  the  validity  of  the  policy 
and  their  liabiUty  under  it.  and  that  the  onhj  question  open  between 
the  parties  was  the  que?tion  of  damages."  Wood  on  Insurance, 
sec.  130,  p.  71S;  Hickerson  v.  Gei-man-American  Ins.  Co.,  32  L. 
R,  A..  173;  Mentz  v.  Armenia  P.  Ins.  Co.,  78  Penn.  St.,  478. 

(b)  A  denial  of  liability  waives  condition  as  to  appraisal.    Ins. 
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Go.  of  America  v.  Forwood,  &c.,  12  U.,  S4G;   Same  v.  S^ame,  13 
R„  2i>l;  Hickersou  v.  Germati-American  Ins.  Co..  32  L.  R.  A.,  173^ 

(c)  Failure  of  arbitrators  to  agree  upon  an  umpire  is  an 
abandonment,  especially  so  when  the  fault  is  upon  the  part  of  the 
appraiser  appojibted  by  the  company,  and  prevents  the  campanies 
from  objeotine  that  the  action  was  brought  before  appraisal. 
Brock  v.  Dwelling  House  Ins.  Co.,  26  L.  R.  A.,  623;  McCuUough 
V.  Phoenix  Ins.  Co.,  113  Mo.,  606;  Bishop  v.  Agricultural  Ins. 
Co.,  130  N.  Y..  488;  UhrJg  v.  Williamsburgh  C.  F.  Ins.  Co.,  101 
N.  Y.,  362;  Brad?aiaw  v.  Agricultural  Ins.  Co.,  137  N.  Y.,  137. 

(d)  An  arbitration  having  failed  by  reason  of  the  appraisers 
having  failed  to  agree  upon  an  umpire,  the  insured  is  not 
bound  to  enter  into  a  new  attempt  ait  {arbitration  even  If  the 
insurers  are  willing.  Chaiiman  v.  Rcckford  Ins.  Co.,  28  L.  R. 
A.,  405;  Uhrlg  v.  Williamsburgh  F.  Ins.  Co.,  101  N.  Y.,  362;  Bishoip 
V.  Agricultural  Ins.  Co.,  130  N.  Y.,  488;  Davenport  v.  Long  Island 
Ins.  Co.,  10  Daly,  538,  539;  Howard  Ins.  Oo.  v.  Hocking,  115 
Pa.,  416. 

(e)  An  appraiser  chose^  by  the  insurer  canr  not  demand  that 
an  umpire  be  selected  who  does  not  live  in  the  vicinity  of  the 
property  nor  one  wholly  incomipetert,  and  wlien  done  is  a  waivei* 
of  the  condition.  Hickerson  v.  Gernuin-Ameriean  Insurance  Co., 
32  L.  R.  A.,  172;  McCullough  v.  Phoenix  Ins.  Co.,  113  Mo.,  606; 
Niagara  F.  Ins.  Co.  v.  Bishop,  154  111.,  9;  Uhrig  v.  Williamsburgji 
C.  F.  Ins.  Co.,  101  N.  Y..  362;  Chapman  v.  Rockford  Ins.  Co., 
89  Wis..  572;  cases  cited  undier  (d). 

(f)  The  a.ppraiser  for  the  insurer  must  be  free, from  bias  as 
must  also  be  the  appraiser  for  the  Insured,  but  when  it  is  shown 
and  known  that  the  appraiser  for  the  insurer  was  not  free  from 
bias,  but  was  not  only  willing:  for  the  companiels  to  misrepresent 
the  facts  as  to  him,  but  did  himself  so  do  he  was  not  in  law  an 
appraiser  and  therefore  the  ocAnpany  not  (having  selected  an  ap- 
praiser can  not  demand  an  appralEal.  Chapman  v.  Rockford  Ins. 
Co.,  89  Wis.,  572;  Brock  v.  Dwelling  House  Ins.  Co.,  102  Micli., 
583. 

(g)  After  the  appraisers  failed  to  select  an  umpire  ithe  fact 
that  the  adjuster  for  the  appellant  comipaiLies  did  then  and  there 
demand  o£  the  appellees  that  they  make  out  and  furnish  to 
each  of  the  appellant  companies  an  itemized  list  showing  sound 
value  and  loss  of  each  and  every  article,  knowing  that  so  to  do 
required  much  time,  exi>ense  and  loss,  and  which  was  done  was 
a  waiver  of  the  condition  to  arbitrate.  Pretzfelder  v.  Merchants' 
Ins.  Co.,  44  L.  R.  A.,  424;  123  N.  C,  164;  Manhattan  Ins.  Co.  v. 
Stien,  5  Bush,  657;  Aetna  F.  Ins.  Oo.  v.  Tyler,  16  Wend.  (N.  Y.), 
65;   Bodle  v.  Chenango  C.  M.  Ins.  Co.,  2  €omst.   (N.  Y.),  53; 
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St  Louis  Ins.  Co.  v.  Kyle,  il  Mo.,  278;  O'Niel  t.  Buffalo  P.  Ins. 
Co.,  3  ComaL  (N.  Y.),  122;  Clark  v.  New  England  Ins.  Co-,  6 
Cush.  (Mass.),  342;  Ins.  Co.  v.  Connor,  5  Harris  (Pa.),  136; 
McMasters  v.  W^st  Chester  C.  M.  Ins.  Co.,  36  Wend.  (N.  Y.), 
383;  HIbemla  Ins.  Co.  v.  Meyer,  39  N.  J.,  482;  Mercantile  Ins. 
COw  V.  Holthaus,  43  Mich.,  423;  Planters'  lus.  Co.  v.  Deford,  38 
iMd.,  382;  Tisdale  v.  Mut.  Benefit  Ins.  Oo.,  91  U.  S.,  238;  Mason 
V.  Citizena'  Ins.  €o.,  10  W.  Va.,  572;  Madsden  r.  Phoenix  In?. 
Co.,  1  S.  C,  n.  s.,  24. 

(h)  The  appellaiits  having  in  their  several  answers  denied  all 
the  allegations  of  the  petition,  especially  all,  liability  and  all 
dania5;e.  any  and  all  objections  as  to  the  art)itration  clause  of 
the  policy  became  and  was  thereby  waived.  HickHi  v.  British 
America  A.  Co.,  162  N.  Y.,  284;  32  L.  R.  A.,  424;  White*  v.  Mid- 
dlesex R.  Co.,  135  Mass.,  216;  Hiorton  v.  Sayer.  4  Hurlst  &  N. 
€43;  Lee  v.  Page,  30  L.  J.  Ch.,  857;  Edwards  v.  Aberayron  Mut. 
S.  Ins.  Soc.  I..  R.  Q.  B.  Div.,  563. 

.    REPLY   BRIEF   BY    ATTORNEYS   FOR   APPELLANT. 

The  learned  counsel  for  appellee,  who  for  the  first  time  ap- 
peared In  this  case  in  this  court,  waa  (doubtless  impressed  with 
the  fact  that  the  damage'si  claimed  by  «fappellees,  and  for  which 
judgment  was  rendered  in  the  lower  court,  was  somewhat  extrav- 
agant, to  say  the  least  of  it,  when  he  was  confnomted  with  the 
fact  that  this  was  a  stock  of  goods  and  merchandise  iu  a  small 
country  store,  in  a  smaall  country  town  or  village  of  only  thirty 
or  forty,  people,  where  merchants  as  a  general  thing  would  not 
think  or  carrying  stock  of  goods,  Ac,  oi  greater  value  than  Ave 
or  six  thousand  dollars;  the  trade,  the  buslnefes,  would  not  justify 
more,  but  when  he  realized  that  this  was  not  a  claim  for  the 
destruction  of  the  goods  or  any  part  thereof,  but  only  for  the 
damage  to  this  stodc  by  moving  it  out  of  the  liouse  across  the 
street  and  carrying  back  again,  no  damage  by  fire  or  water  used 
in/  putting  out  the  lire,  he  felt  called  -upon  both  In  his  written 
brief  and  oral  argument  to  labor  the  question  as  to  the  value  of 
the  goods  and  the  amount  ot  damage.  Counsel  was  also  doubt- 
less impressed  with  the  peculiar  circumstances  and  the  peculiar 
relationship  existing  between  the  parties  Vallandlngham  ft  Gen- 
try, and  the  parties  they  selected  to  appraise,  art)ltrate  and  um- 
pire this  matter. 

Counsel  for  appellees  did  not  tell  the  oourt  that  Boemer,  the 
man  they  selected  first  as  appraiser  Uved  within  three  or  four 
miles  of  this  store  and  in  partner  with  Alexander;  also  running 
a  country  store,  playing  magistrate  and  trading  generally. 
Whether  he  carried  the  same  amount  of  Insurance,  In  proportion 
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to  the  axxMunt  of  goods  that  Vallandin^am  did,  the  record  does 
not  show.  Nor  did  counsel  say  anything  about  the  fact  that 
Boemer  went  over  to  the  appellee's  store  after  the.  night  of  the 
fire  and  actually,  in  connection  with  Hill  ft  Wood,  who  caime 
from  CarroUtoii,  some  fifteen  or  twenty  milee,  in. 'another  county, 
agreed  on  an  amount  oi!  damage  and  statM  lot  writing  what  they 
would  do  or  say  as  to  the  amount  of  damage,  aaid  gave  said 
writing  to  appellee;  nor  did  counsel  for  appellees  tell  you  that 
afterward  when  the  insurance  companies  demande'd  that  the 
question  as  to  the  amount  of  damage  dhoukL  be  settled  hy  arbi- 
tration that  the  appellees  selected  as  their  arbitrator  Mr.  Boemer, 
this  man  who  had  so  interested  himself  as  -to  come  over  from 
his  place  and  agree  with  Valland Ingham  &  Gentry  as  to  what  he 
would  say  the  damage  shouM  be,  nor  did  the  counsel  for  appel« 
lees  tell  the  court  that  when  the  insurance  companies  sent  their 
adjuster  alone  to  meet  with  the  appellees  and  together  with  the 
arbitiutor  selected  by  the  companies  and  Mr.  Boemer,  this  dis- 
interested arbitrator  and  appraiser  selected  by  the  appellee  that 
the  appellee  appeared  at  that  time  and  place,  cot  only  in  person 
but  by  attorney:  that  the  Sippellee  had  actually  then  employed  a 
Willful  and  artful  attorney  and  hadi  him  there  on  the  ground 
to  manage,  oontrol  and  direct  what  shouM  be  done,  nor  did  the 
counsel  for  appellee  tell  the  court  that  when  the  appellees  were 
called  on  as  per  agreement  to  select  or  indicate  the  name  of  some 
disinterested,  impartial,  unbiased,  good  man  who  had  no  opinion 
in  the  matter  or  any  bias  at  all,  these  appellees,  or  rather  their 
chosen  arbitrator,  Boerner,  suggested  the  name^  of  Hill  and 
Wood,  and  his  partner,  Alexander,  the  very  men  who  had  com3 
voluntarily,  or  at  least  bad  come  before  this,  some  fifteen  or 
twenty  miles  and  together  with  him  had  already  not  only  agreed 
as  to  what  they  would  say  and  do,  but  had  stated  it  in  writing 
to  these  appellees,  all  of  which  was  at  that  time  unknown  to 
these  appellants  or  their  adjuster  or  appraiser;  nor  did  the 
counsel  for  appellee  tell  you  why  or  give  any  explanation  why  it 
was  that  Hill  and  Wiood  were  selected  and  brought  or  came  from 
Carrollton  beforehand  to  where  these  goods  wero  In  order  to 
qualify  themselves  either  as  arbitrators  or  umpires,  nor  has 
any  explanation  been  given  as  to  why  they  were  required  to 
give  to  appellees  a  written  statement  as  to  what  they  thought 
ought  to  be  done  as  regards  the  amount  of  damage,  or  what  they 
would  do,  nor  has  any  explanation  beefci  given  as  to  why  thli 
examination  and  Inspection  was  secretly  made  (so  far  as  ap- 
pellants are  concerned)  by  Boerner,  Hill  ^  Wood  and  the  se- 
cret guarded  so  well  that  the  appellants  nor  their  adjuster  did 
not  know  anything  about  it  until  these  names  were  suggested. 
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and  before  accepting;  the  adjuster  made  iniquiry  and  learned  from 
outsiders  that  such  was  the  fact.  There  were  several  good  men, 
stKxrekecpen,  well  qualified  to  estimate  and  fix  the  value  and 
amount  of  damages,  much  nearer  nhe  place  where  these  goods 
were  than  Hill  and  Wood.  Why  were  not  some  of  these  se- 
leoted  and  why  were  they  rejected  when  suggested  by  itShe  appel- 
lants ior  umpire,  an-d  what  explanation  has  been  given  why 
Judgment  in  this  case  was  rendered  for  the  extreme  amount,  ia 
fact,  the  whole  amount  claimed  over  |4,000.  when,  in  ^addition. 
to  the  facts  and  circumstances  proven  and  n<ot  denied,  showiag 
that  it  is  contrary  to  custom  and  in  conflict  with*  the  experience 
of  men  in  a  little  hamlet  or  villia^e  to  carry  a  stock  of  gpods  or 
merchandise  of  any  such  value  as  claimed  by  appelleies,  but  it 
is  actually  proven  that  the  said  stock  of  goods,  &c.,  was  not 
damaged  more  than  $500  or  $600.  if  that,  and  the  whole  lot  of 
goods  not  of  gi-eater  value  than  $5,000  or  |6,000?  So  it  l3  in- 
cumbent upon  my  distinguished  friends,  the  counsel  for  appel- 
lees, to  show  or  explain  how  it  is  that  such  an  i^rmount  of  dam- 
age has  been  sustained  by  the  carrying  out  and  taking  back  said 
stock  of  goods,  wares,  &c.,  even  if  it  rained  wjien  fbo  much  of  the 
stock  was  composed  of  articles  (harness',  ihardwaire,  &c.),  that 
could  not  have  been  seriously  injured. 

We  now  call  the  attentk)n  of  the  count  to  all  these  facts  ea 
shown  by  the  record,  some  that  there  is  really  no  dispu^te  about, 
viz.:  That  this  was  a  *tock  of  goods,  wares  and  merchandise 
in  a  small  village  of  only  'thirty  or  foi^y  d[>eople;  tUat  there  were 
a  number  of  country  stores  similar  to  this  situatwd  within,  five 
or  ten  miles  of  this  store,  and  that  usually  merchants  in  countity 
towns  and  stores  like  this  carry  stock  of  not  greattei*  value  than 
$5,000  or  $6,000;  that  this  stock  was  composed  of  hardware,  har- 
ness, dry  goods,  but  the  'dry  goods  consi?lted  in  greater  part  of 
overalls  and  gopde  that  as  a  general  thing  would  not  be  seriously 
injured  or  damaged  by  rain  and  that  not  an  article  was  burnt, 
destroyed  or  injured  by  the  fire  in  any  way,  or  any  water  used 
In  putting  out  the  flre^  no  articles  were  even,  lost,  but  the  whole 
damage  claimed  is  such  as  was  sustained  in  carrying  the  stock 
out  of  the  building  a  short  distance  across  the  street  and  then 
carrying  it  back;  while  the  stock  was  being  carried  back  there 
was  a  sprinkle  of  rain,  not  what  we  ordinarily  call  a  shower,  but 
a  drizzle,  not  enough  to  wet  the  goods  and  do  any  serious  damage. 

Now  the  counsel  for  appellants  in?ist  that  In  the  very  nature 
of  the  case  it  was  utterly  impossible  for  fhe  stock  to  have  beeii 
damaged  or  injured  to  anything  like  the  amount  claimed,  and 
when  you  consider  these  facts  and  circumstances  ia  connection 
with  the  sworn  statement  of  the  witnessi  who  examined  thor- 
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oughly  the  stock  after  the  fire  and  who  says  that  the  whole  dam- 
age would  not  exceed  five  or  six  hundred  idollars*  we  do  not 
believe  this  court  will  hesitate  to  say  that  the  Judgment  rendered 
by  the  lower  court  was  not  only  exorbitant,  but  that  it  is  an 
outrage  on  the  interest  of  these  appellants,  and  ^ould  be  pet 
aside  for  that  reason,  if  for  no  other. 

If  the  appellees  had  any  standing -in  court,  if  there  were  no 
conditions  in  the  policy  to  be  complied  with  which  preceded  their 
right  to  file  suit,  or  if  they  had-  complied  fully  with  all  the  oondi- 
tions,  yet  we  insist  that  this  Judgment  shouM  not  be  permitti^d 
to  staad  and  the  appellees  reap  a  clear  profit  of  at  lea^t  |3,000  or 
$3,500  simply  because  these  several  insurance  companies  are  the 
parties*  on  one  side  and  the  api>ellees,  Vallandingham  ft  Gentry, 
country  merchants,  with  a  lot  of  relations  amd  friends  liVing  in 
the  county  of  Owen  and  adjacent  counties,  are  on  the  other  side. 

We  insist  that  a  fair  administration  of  Justice  as  between  these 
parties  not  only  authorizes,  but'  demands  that  this  Judgment 
should  be  set  aside.  , 

Opinion  of  the  coukt  by  JUDGE  O'REAR — Affibming. 

Appellees  effected  an  insurance  for  16,000  with  appel- 
lants^  &ix  fire  insurance  companies,  upon  a  stock  of  general 
merchandise  at  Wheatley,  Ky.  By  the  reason  of  the  burning 
of  an  adjacent  building,  threatening  the  one  containing  the 
insured  goods,  appellees  removed  the  goods  into  the  street 
and  to  a  nearby  lot.  In  the  excitement,  hurry,  and  reck- 
less manner  of  handling  by  the  crowd  the  goods  were  badly 
damaged  by  being  soiled  and  otherwise  abused.  These  suits 
are  to  recover  the  amount  of  the  damage,  laid  at  f 4,000. 
The  principal  defense  is  that  the  insured  failed  and  refused 
to  submit  the  amount  of  their  loss  or  damage  to  arbitra- 
tion or  appraisement,  as  required  by  the  policies.  All  the 
policies  are  alike  in  this  particular.  Their  form  is  what 
is  known  as  the  "New  York  Standard  Policy."  The  clause 
in  question  is  as  follows :  "This  company  shall  not  be  lia- 
ble beyond  the  actual  cash  value  of  the  property  at  the 
time  any  loss  or  damage  occurs,  and  the  loss  or  damage 
shall  be  ascertained  or  estimated  according  to  such  actual 
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cash  value,  with  proper  deduction  for  depreciation,  how- 
ever caused,  and  shall  in  no  event  exceed  what  it  would 
then  cost  the  insured  to  repair  or  replace  the  same  with 
material  of  like  kind  and  quality;  said  ascertainment  or 
estimate  shall  be  made  by  the  insured  and  this  company,  or 
if  they  differ,  tlien  by  appraisers  as  hereinafter  provided, 
and  the  amount  of  loss  or  damage  having  been  thus  deter- 
mined, the  sum  for  which  this  company  is  liable  pursuant 
to  this  policy  shall  be  payable  sixty  days  after  due  notice, 
ascertainment,  estimate  and  .satisfactory  proof  of  the  loss 
have  been  received  by  this  company  in  accordance  with  the 
terms  of  this  policy.  ...  In  the  event  of  disagreement 
as  to  the  amount  of  the  loss  the  same  shall,  as  above  provid- 
ed, be  ascertained  by  two  competent  and  disinterested  ap- 
praisers, the  insured  and  this  company  each  selecting  one, 
and  the  two  so  chosen  shall  first  select  a  competent  and 
disinterested  umpire;  the  appraisers  together  shall  then 
estimate  and  appraise  the  loss,  stating  separately  sound 
value  and  damage,  and,  failing  to  agree,  shall  submit  their 
differences  to  the  umpire;  and  the  award  in  writing  of  any 
two  shall  determine  the  amount  of  such  loss;  the  parties 
thereto  shall  pay  the  appraiser  selected  by  them  and  shall 
bear  equally  the  expenses  of  the  appraisal  and  umpire. 
.  •  .  And  the  loss  shall  not  become  payable  until  sixty 
days  after  the  notice,  ascertainment,  estimate  and  satis- 
factory proof  of  the  loss  herein  required  have  been  received 
by  this  company,  including  an  award  by  appraisers  when 
appraisal  has  been  required.  ...  No  suit  or  action  on 
this  policy  for  the  recovery  of  any  claim  shall  be  sustained 
in  any  court  of  law  or  equity  until  after  full  compliance 
by  the  insured  with  all  the  foregoing  requirements.  .  •  . 
This  policy  is  made  and  accepted  subjec^t  to  the  foregoing 
stipulations  and  condition-s.''   The  fire  occurred  on  the  night 
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of  November  1st.  The  insurance  companies  were  promptly 
notified  of  the  loss,  and  sent  adjusters.  Failing  to  agree 
upon  the  amount  of  the  loss,  on  December  7th  following  the 
insurers  and  tlie  insured  entered  into  an  "agreement  for 
submission  to  appraisers,"  the  material  part  of  wliich,  so 
far  as  affects  the  question  now  in  hand,  is  as  follows :  ^This 
agreement  made  and  entered  into  by  and  between  Val- 
landingham &  Gentry,  of  Wheatley,  Kentucky,  of  the  first 
part,  and  the  insurance  company  or  companies  whose  name 
or  names  are  signed  hereto,  of  the  second  part,  each  for  it- 
self and  not  jointly,  witnesseth,  that  C.  G.  Boerner  and 
T.  J.  Boyd  shall  appraise  and  ascertain  the  sound  value  ^ 
of  and  the  loss  upon  the  property  damaged  and  destroyed 
by  the  fire  of  November  1,  1900,  as  specified  below.  Pro- 
vided, that  the  said  appraisers  shall  first  select  a  competent 
and  disinterested  umpire,  who  shall  act  with  them  in  mat- 
ters of  difference  only.  The  award  of  any  two  of  them, 
made' in  writing,  in  accordance  with  this  agreement,  shall 
be  binding  upon  both  parties  to  this  agreement  as  to  the 
amount  of  such  loss.  It  is  expressly  understood  that  this 
agreement  and  appraisement  is  for  the  purppse  of  ascer- 
taining and  fixing  the  amount  of  sound  value  and  loss  and 
damage  only  to  the  property  hereinafter  described,  and  tak- 
en into  consideration  every  article  on  schedule  attached 
hereto,  whether  totally  or  partially  destroyed,  and  is  to  be 
in  settlement  of  the  entire  loss,  and  shall  not  determine, 
waive  or  invalidate  any  other  right  or  rights  of  either  party 
to  this  agreement."  Boerner  was  selected  by  the  insured, 
and  Boyd  by  the  insurers.  Boerner  was  a  merchant  living 
in  a  village  some  few  miles  from  Wheatley.  Boyd  was  a 
merchant  living  at  Columbus,  Ohio.  The  arbitrators  spent 
most  of  th'e  day  of  December  7th  in  trying  to  agree  upon 
an  umpire,  but  failed.    All  names  then  proposed  by  each 
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were  rejected  by  the  other.  About  2  or  3  o'clock  in  the 
afternoon  Boemer  announced  that  they  were  unable  to 
agree  on  an  umpire,  and  signed  an  indorsement  to  that 
effect  on  the  appraisal  agreement.  Boyd  did  not  sign  it, 
but  did  not  then  offer  to  make  further  effort  toward  an 
agreement.  Boyd  and  the  adjuster  for  the  insurance  com- 
panies left  together.  That  evening,  after  they  had  arrived 
at  the  railroad  station  some  miles  from  Wheatley,  Boyd 
wrote  to  Boemer,  offering  to  reopen  the  matter.  Boerner 
responded  some  days  later  that  he  had  nothing  more  to  do 
with  it,  and  that  the  insured  had  opened  their  store  (which 
had  been  kept  closed  since  the  fire),  and  begun  selling  the 
goods,  and  that  it  was,  therefore,  impossible  to  make  an 
appraisal.  Later  Boyd  offered  to  Boerner  to  accept  as  um- 
pire one  of  the  persons  whom  Boerner  had  offered  at  the 
first  meeting.  Boerner  peremptorily  declined  to  act  further. 
The  insurers  wrote,  in  answer  to  letters  from  the  insured 
inclosing  the  proof  of  the  loss  and  itemized  statements  there- 
of, insisting  that  Boyd  and  Boerner  should  continue  to  act 
as  arbitrators,  and  should  complete  the  appraisal  as  pro- 
vided in  the  agreement  of  December  7th.  This  was  refused 
by  the. insured.  No  other  specific  objection  was  made  or 
intimated  as  to  the  amount  of  damage  claimed,  or  touching 
any  item  of  it.  The  companies  refused  to  pay,  because  of 
the  failure  to  have  the  appraisal  made,  and  these  suits 
followed. 

It  is  not  clear  that  appellants  were  entitled  to  an  arbi- 
tration under  their  contracts  in  this  case.  The  policies  pro- 
vide that  the  amount  of  Idss  or  damage  was  to  be  fixed  by 
the  agreement  of  the  parties,  and  only  in  event  of  a  differ- 
ence was  there  a  right  to  demand  an  appraisal.  The  in- 
sured promptly  furnished  complete  itemized  statements, 
showing  in  detail  the  values  claimed    by   them,    and   the 
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amount  of  loss  or  damage  asserted.  Whether  the  articles 
were  fairly  valued  in  their  sound  condition  was  a  matter 
easily  enough  to  be  ascertained  by  those  familiar  with  the 
markets  of  such  goods.  It  does  not  appear  that  appellants' 
adjuster  ever  expressed  an  opinion  or  made  such  an  exam- 
ination as  would  warrant  it,  before  his  testimony  in  this 
suit,  that  could  be  made  the  basis  of  intelligent  action  by 
the  insured.  A  general  proposition  to  pay  so  much  in  the 
aggregate  smacks  more  of  a  proposition  to  compromise  than 
one  to  compensate.  Arbitrarily  rejecting  the  insured's  es- 
timate without  an  earnest  intention  and  effort  to  make  a 
settlentent  upon  the  basis  first  fixed  in  the  policies,  in  order 
that  vexatious  delays  and  questionable  diplomatic  advant- 
ages might  be  gained  in  the  matter  of  arbitrators,  to  lessen 
the  sum  that  should  be  paid  for  the  actual  loss,  is  contrary 
to  both  the  letter  and  the  spirit  of  the  contract.  That  the 
insurers  merely  declined  to  pay  the  sum  flxeii  in  the  schedule 
and  itemized  accounts  of  the  insured  is  not  a  disagreement, 
or  differing,  as  contemplated  by  the  contract,  so  as  to  au- 
thorize a  demand  of  appraisal.  It  should  have  been  a  real 
difference,  based  upon  the  facts,  which  should  have  been 
candidly  and  fully  submitted  for  acceptance  by  the  other 
side.  However,  in  the  preparation  of  this  case  the  parties 
have  treated  it  as  one  where  the  difference  between  the  in- 
sured and  the  insurers  had  occurred. 

Appellees  insist  that  the  agreement  to  submit  to  arbitra- 
tion is  void.  An  agreement  to  submit  a  possible  contro- 
versy to  arbitration,  made  before  the  controversy  has  arisen, 
if  it  involves  the  determination  of  the  right  of  recovery, 
both  as  to  law  and  facts,  is  void,  because  it  tends  to  oust 
the  courts  of  their  jurisdiction,  and  substitutes  a  contract 
tribunal  in  the  stead  of  the  one  provided  by  law  for  the  trial 
of  lawsuits.    But  the  courts  have  held  with  marked  unan- 
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imity  that  an  agreement  to  submit  the  determination  of 
some  fact  involved  in  a  controversy  to  arbitrators,  or  to 
some  third  person  as  a  referee,  is  not  an  invalid  provision ; 
and,  where  the  agreement  makes  the  award  or  finding  a 
condition  precedent  to  a  right  of  action,  it  is  enforceable, 
in  that  the  failure,  without  good  excuse,  to  submit  the  ques- 
tion as  provided,  is  a^good  defense  to  a  suit  upon  the  con- 
tract. Joyce  on  Insurance,  section  3232  et  seq.;  May  on 
Insurance  (3d  Ed.),  section  493;  Hamilton  v.  L.  &  L.  & 
G.  Ins.  Co.,  136  U.  S.  242,  10  Sup.  Ct.  945,  34  L.  Ed.,  419; 
U.  S.  V.  Robeson,  9  Pet.,  319,  9  L.  Ed.,  142.  The  arbitration 
clause  in  insurance  policies  issued  upon  personal  property, 
if  lived  up  to  in  the  spirit  that  justifies  their  encourage- 
ment by  law,  is  a  serviceable  method  of  settling  the  question 
of  loss  or  damage.  While  the  facts  are  yet  fresh,  and  the 
damaged  articles  are  to  be  seen,  it  is  reasonable  to  suppose 
that  impartial  men,  familiar  with  tbe  character  and  value 
of  such  goods  in  that  community,  can,  by  personal  in-spec- 
tion,  and  by  the  use  of  their  judgments  and  experience, 
more  nearly  come  to  a  true  valuation  than  any  number  of 
men  not  on  the  scene,  inexperienced  in  every  probability 
in  the  business  of  valuing  such  articles,  trying  to  get  at 
the  values  upon  the  testimony  often  of- biased  or  incompetent 
or  careless  witnesses.  Thiis  clause  of  the  policy  was  in- 
serted wholly  for  the  protection  of  the  insurer.  The  courts 
have  allowed  and  encouraged  it  as  an  inexpensive  and  not 
unjust  check  upon  thte  danger  of  overvaluation  and  fraud 
by  dishonest  insured  property  holders  who  have  sustained 
loss  by  fire.  But  the  insurer  will  not  be  permitted  to  mis- 
use this  clause  oppressively,  or  in  bad  faith.  To  prevent 
such,  when  the  insurer  so  misuses  it,  it  ought  to  be  held  a 
waiver  by  it  of  that  provision. 
From  the  record  we  find  that  the  person  selected  by  ap- 
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pellants  as  their  appraiser  had  served  many  times  in  that 
capacity  before,  and  as  many  as  three  limes  before  for  one 
of  the  appellants.  This  fact  alone  need  not  be  inconsistent 
with  his  impartiality.  But  his  conduct  throughout  this 
transaction  was  more  like  that  of  an  employe  than  of  a 
disinterested  person.  That  be  was  brought  from  such  a  re- 
mote point,  at  great  expense,  undoubtedly,  to  the  insurem; 
that  he  was  willing,  and  even  anxiously  persistent,  in  serv- 
ing their  interests,  as  a  partisan  would;  that  his  examina- 
tion of  the  injured  goods  affected  his  judgment  exactly  as 
it  did  the  paid  adjuster  of  the  companies,  fixing  the  amount 
of  the  damage  at  |600,  when  all  the  other  witnesses,  many 
of  them  apparently  disinterested  and  equally  qualified, 
placed  it  at  |4,000;  that  he  was  directed  and  counseled 
with  by  appellants'  adjuster,  and  submitted  to  him  the  cor- 
respondenee  and  other  information  gained  bearing  on  the 
attempt  to  arbitrate  the  loss — all  convince  us  that  this  per- 
son did  not  have  the  qualification  implied  in  the  contract; 
that  is,  a  discreet,  disinterested,  impartial  man.  This  fact 
was  evidently  known  to  the  insurers  or  to  their  adjuster 
having  this  settlement  in  charge.  That  an  improper  ad- 
vantage was  sought  by  them  in  making  this  selection  is 
equally  evident,  if  we  can  accept  the  judgment  and  opinion 
of  'every  other  witness  in  the  record,  except  these  two  rep- 
resentatives of  appellants,  concerning  the  amount  of  the 
damage.  The  evidence  of  the  extent  of  damage  is  convinc- 
ing. An  adjuster  may  be,  and  ought  to  be,  more  competent 
than  the  ordinary  merchant,  and  equally  as  honest,  in  fix- 
ing such  valuations.  But  the  great  preponderance  of  the 
evidence  in  this  case  seems  to  be  against  the  valuation  fixed 
by  appellants'  adjuster. 

We  may  say  in  passing  that  the  arbitrator  selected  by 
rlppellees  seems  to  have  been  equally  as  partisan  as  the  other. 


Digitized  by  VjOOQIC 


308 KENTUCKY  REPORTS.  [VoL  116 

Continental  Ins.  Co.,  &c.,  v.  Vallandingham  ft  Gentry. 


But,  if  a  person  for  whose  benefit  a  clause  in  a  contract  is 
inserted  would  have  the  advantage  of  it,  he  must  bring  him- 
self within  its  terms,  and  will  not  be  excused  because  the 
other  party  has  likewise  failed.  Unless  the  insurer  asks  for 
the  arbitration  or  appraisal  before  suit  brought,  the  failure 
to  appraise  is  not  a  defense.  Sun  Mutual  Ins.  Co.  v.  Crist, 
19  R.,  305,  39  S.  W.,  837;  Bergman  &  Co.  v.  Commercial 
Union  Ins.  Co.,  12  Ky.  Law  Rep.,  942;  Chenowith  v.  Phoenix 
Ins.  Co.,  Id.,  232;  Scottish  Union  and  National  Ins.  Co.  v. 
Strain,  24  R.,  958,  70  S.  W.,  274.  And  when  the  insurer 
demands  the  appraisal,  it  must  in  good  faith  nominate  a 
competent,  disinterested  person  as  appraiser,  before  it  can 
defend  upon  the  ground  that  the  insured  has  failed  to  keep 
that  part  of  his  contract.  Chapman  v.  Rockford  Ins.  Co., 
89  Wis.,  572,  62  N.  W.,  422,  28  L.  R.  A.,  405;  Brock  v.  Dwell- 
ing House  Ins.  Co.,  102  Mich.,  583,  61  N.  W.,  67,  26  L.  R.  A., 
623,  47  Am.  St.  Rep.,  562.  Having  once  waived  the  appraisal 
by  its  conduct,  the  insurer  can  not  require,  that  the  matter 
in  disi)ute  be  again  submitted  to  arbitrators.  It  was,  there- 
fore, within  the  legal  right  of  appellees  to  decline  to  renew 
the  arbitration  at  the  hands  of  Boyd  and  another,  or  aby 
other  appraisers.  McCullough  v.  Phoenix  Ins.  Co.,  113  Mo., 
606,  21  S.  W.,  207;  Chapman  v.  Rockford  Ins.  Co.,  supra; 
Uhrig  V.  Wiliiamsburgh  Fire  Ins.  Co.,  101  N.  T.,  362;  4  N. 
E.,  745, 

The  judgment  of  the  circuit  court  was  in  conformity  to 
these  views,  and  i<i,  consequently,  affirmed. 

Petition  for  rehearing  by  appellant  overruled* 
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Cabs  24 — ^Action  by  CoMMONWi::ALTU  against  Bob  EIlkins  to  Reoovkr 
A  Penalty  fob  Violation  of  Local  Option  Law.— Sept.  25. 

Commonwealth  v.  Elkins. 

appeal  fbom  todd  cibcuit  oolkt. 

Judgment  fob  Defendant  and  Plaintiff  Appeals.    Affibmed. 

Penal   Action — Indictment — 'DisArissAi. — New  Action — Limitation. 

Held.  1.  Siatuies,  1S99,  section  1138,  provides  that  an  action  of  pro- 
ceeding to  recover  a  penalty  for  violation  of  the  criminal  laws 
shall  be  commenced  within  one  year  after  the  right  to  such  penalty 
accrues,  and  not  thereafter.  CriminBl  Code,  section  159,  makes  it 
the  duty  of  the  circuit  Judge,  on  quashing  an  indictment  on 
grounds  specified  in  section  158,  to  order  the  case  resubmitted; 
and  section  IGO  declares  that  unless  a  new  indictment  Is  found 
by  the  next  grand  jury,  the  defendants  shall  be  discharged  unless 
the  court  for  caubo  shall  otherwise  order.  Held,  that  where  an 
Indictment  for  violation  of  the  local  option  law  was  dismissed 
more  than  a  year  after  the  commi-alon  of  the  offense  without 
an  order  for  resubmission,  a  subsequent  civil  action  brought  to 
recover  a  penalty  for  the  same  offense  wasi  not  a  continuance 
of  ^he  original  proceeding,  but  a  new  action,  and  barred  by  limi- 
tations. 

M.  R.  TODD,  TOB  appellant.     (C.  J.  PRATT,  of  counsel.) 

Appellee  was  indicted  on  the  7th  day  of  December,  1901,  charged 
with  selling  by  retail  spirituousi  liquor  to  Sid  Cherry,  in  the 
town  of  Trenton,  county  of  Todd,  during  the  month  Oif  May  or 
June,  1901. 

On  the  16th  day  of  July,  1902,  the  court  entered  an  order  difr 
missing  the  indictment. 

On  the  10th  day  of  November,  1902,  a  .petition  was  filed  in  tho 
Todd  Circuit  Court  in  the  name  of  the  Connnonwealtfli  v.  Bob 
'  Elkins,  in  which  the  Commonwealth  sought  to  recover  a(gahist 
Elkins  the  sum  of  two  hundred  (|200)  dollars  and  the  cost  of 
the  action.  The  lower  court  sustained  a  demurrer  to  the  peti- 
tion and  the  'Commonwealth  appealed. 

The  question  presented  is  whether  or  not  the  prosecution  wast 
barred  by  section  1138,  Kentucky  Statutes. 

The  above  section  provides,  in  part:     "Prosecutions   by  t'  -2 
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Commonwealth  for  felony,  unless  obherwise  specially  provided, 
shall  not  be  barred  by  lapse  of  time  or  any  law  of  limitations. 
Prosecutions  by  the  Oommonwealth  to  recover  a  penality  for  a 
violation  of  any  penal  statute  or  law,  and  an  action  or  procedure 
at  the  instance  of  any  person  to  recover  any  such  penalty,  shall 
be  commenced  within  one  year  after  the  right  to  such  penal]^y 
accrued,  and  not  after,  unless  a  different  time  is  allowed  by  the 
law  imposing  the  penalty.*' 

We  contend  that  the  statute  did  not  run  agaln-st  the  .pro%cu- 
tion  by  petition  as  long  as  th&  indictment  was  pending.  The 
filing  ot  the  petition  was  a  continuation  of  the  prosecution  by 
indictment  and  was  a  matter  of  right  vested  in  the  Oommonwealth 
to  proceed  by  petition. 

fThe  original  action  was  brought  within  the  time  provided  In. 
the  statute,  and  section  1138  of  the  Kentucky  iStatutes  contem- 
plates that  the  prosecution  be  brought  within  one  year. 

We  oontend  that  this  section  applies  to  the  original  prosecu- 
tion and  the  indictment  having  been  brought  within  the  time 
prescribed.  It  was  error  upon  the  part  q|  the  lower  oount  to  sus- 
tain a  demurrer  to  the  petition. 

We  respectfully  ask  a  reversal,  with  direction  to  the  lower 
court  to  overrule  the  demurrer.     101  Ky.,  195;  20  R.,  1639. 

S.  WALTON  FORGY,  attorney  foe  appellee. 

The  only  question  presented  in  this  case  is  whether  or  not  the 
alleged  crime  for  which  this  penal  action  was -brought  was  barred 
by  the  Statute  of  Umitation.  The  petition^  filed  by  the  Comjiion- 
fwealth'a  attorney  in  this  case  shows  that  it  was  barred  by  the 
Statute  of  Limitation,  and  therefore  the  lower  court  did  not 
err  in  sustaining  the  demurrer  filed  by  the  defendant.  Section 
1138  of  the  Kentucky  Statutes  says:  "Prosecutions  by  the  Com- 
monwealth to  recover  a  penalty  for  a  violation  of  any  penal  stat- 
ute  or  law,  and  an  action  or  procedure  at  the  instance  oC  any 
person  tx)  recover  any  such  penalty,  shall  be  commenced  within  one 
year  after  the  right  to  such  penaJty  accrued,  and  not  after, 
unless  a  different  time  is  allowed  by  the  law  Imposing  the  penalty." 
IMoro  than  one  year  ela^psed  after  the  sale  of  the  whisky  com- 
plained of  in  this  case  and  the  filing  of  this  penal  action. 

Appellee  respectfully  asks  for  an  affirmance  of  the  judgment 
In  the  court  below. 

Opinion  op  the  court  by  JUDGE  SETTLE— Affirming. 

By  the  petition  in  this  case  which  was  filed  in  the  Todd 
circuit  court  on  th^  10th  day  of  November,  1902,  the  appel- 
lant, Commonwealth  of  Kentucky,  nought  to  recover  of  the 
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appellee  the  sum  of  |200  and  the  costs  of  the  action  as.  a 
penalty  under  the  statute  for  an  alleged  violation  of  the 
local  option  law,'  which  appellant  is  charged  to  have  com- 
mitted by  selling  spirituous  liquor  in  the  town  of  Trenton 
in  May  or  June,  1901.  The  lower  court  sustained  a  de- 
murrer to  the  petition  upon  the  ground  that  the  action  was 
barred  by  limitation,  and  the  only  question  presented  for 
consideration  by  this  appeal  is  whether  or  not  the  prosecu- 
tion was  barred  by  the  statute  of  limitations.  Section  1138 
of  the  Kentucky  Statutes  of  1899  provides  that  :  "Prose- 
cutions by  the  Commonwealth  for  felony,  unless  otherwise 
especially  provided,  shall  not  be  barred  by  lapse  of  time, 
or  any  law  of  limitation.  Prosecutions  by  the  Common- 
wealth to  recover  a  penalty  for  a  violation  of  any  penal 
statute  or  law,  and  an  action  or  procedure  at  the  instance 
of  any  person  to  recover  any  such  penalty,  shall  be  com- 
menced within  one  year  after  the  right  to  such  penalty  ac- 
crues, and  not  after,  unless  a  different  time  is  allowed  by 
the  law  imposing  the  penalty."  It  appears  from  the  aver- 
ment of  the  petition  that  appellee  was  indicted  on  the  7th 
day  of  December,  1901,  in  the  Todd  circuit  court,  for  the 
same  offense  for  which  the  penalty  is  sought  to  be  recovered 
against  him  in  this  case.  The  indictment  was  allowed  to 
remain  on  the  docket  without  trial  or  other  action  until 
the  16th  day  of  July,  1902,  at  which  time  an  order  was  en- 
tered by  the  court  dismissing  it  without  a  re-reference  to 
the  grand  jury.  It  does  not  appear  from  the  record  that 
the  appellee  was  ever  before  the  court  under  the  indict- 
ment. So,  upon  the  face  of  the  record,  it  is  conclusively 
^hown  that  more  than  a  year  elapsed  between  the  commission 
of  the  offense  by  appellee  and  the  date  of  the  dismissal  of 
the  indictment,  and  the  petition  in  this  case  was  not  filed 
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until  about  four  months  after  the  dismissal  of  the  indict- 
meut,  and  about  seventeen  months  after  the  alleged  com- 
mission of  the  offense.  It  js  contended,  however,  by  counsel 
for  appellant,  that  limitation  did  not  run  against  this  action 
to  recover  the  statutory  penalty  as  long  as  the  indictment 
was  pending,  and  that  the  filing  of  the  petition  was  but 
a  continuation  of  the  prosecution  begun  by  indictment;  in 
other  words,  that  the  time  during  which  the  indictment  waa 
pending  should  be  excluded  from  the  statutory  period  with- 
in which  the  prosecution  or  action  was  required  to  be  com- 
menced. No  authority  is  cited  in  the  brief  of  counsel  in  sup- 
port of  this  contention,  and  we  apprehend  that  none  can  be 
found.  In  Commonwealth  v.  T.  J.  Megibben  Co.,  101  Ky.,  195^ 
19  R.,  201,  40  S.  W.,  694,  a  second  indictment  was  returned 
against  the  defendant  for  maintaining  a  nuisance,  which 
showed  on  its  face  that  the  offense  charged  was  committed 
more  than  a  year  before  the  finding  of  the  indictment',  but, 
as  the  indictment  contained  the  averment  that  the  offense 
therein  charged  was  the  same  charged  in  the  former  indict- 
ment returned  in  the  same  court,  it  was  contended  for  the 
prosecution  that  the  second  indictment  was  not  barred  by 
limitation,  but  should  be  regarded  as  a  continuation  of  the 
prosecution  set  on  foot  by  the  first  indictment;  but  this 
court  held  that  a  prosecution  under  the  second  indictment 
would  not  be  regarded  as  a  continuation  of  the  former  pros- 
ecution, so  as  to  avoid  the  statute  of  limitations,  as  it  was 
not  alleged  in  the  second  indictment  that  the  other  indict- 
ment had  been  quashed  and  the  case  re-referred  to  the  grand 
jury,  or  dismissed  by  the  Commonwealth's  attorney  and  re- 
referred.  Consequently,  a  demurrer  was  sustained  to  the 
last  indictment  because  of  the  bar  interposed  by  the  statute 
of  limitations.  To  the  same  effect  was  the  decision  of  this 
court  in  Tully  v.  Commonwealth,  13  Bush,  153,  and  of  the 
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superior  court  in  N.  X.  &  M.  V.  R.  Co,  v.  Commonwealth, 
14  Ky.  Law  Rep.,  197,  and  L.  &  N.  R.  R.  Co.  v.  Common- 
wealth, 4  Ky.  Law  Rep.,  627.  In  no  case  that  we  have  been 
able  to  find  has  it  been  held  in  this  State  that,  where  a 
prosecution  for  an  offense  has  been  commenced  by  indict- 
ment, and  the  indictment  dismissed  without  a  re-reference 
to  the  grand  jury,  a  second  indictment  for  the  same  offense 
or  action  to  recover  the  penalty  denounced  by  statute  against 
such  an  offense  is  to  be  regarded  as  a  continuation  of  the 
former  prosecution,  even  though  such  second  indictment  be 
found  or  action  commenced  within  a  year  after  the  com- 
mission of  the*  offense ;  and  much  less  can  it  be  so  regarded 
if  commenced  more  than  a  year  from  the  date  of  its  com- 
mission. If  an  indictment  is  quashed  upon  any  of  the 
grounds  mentioned  in  section  158,  Cr.  Code,  section  159, 
makes  it  the  duty  of  the  judge  of  the  circuit  court  to  make 
an  order  that  the  case  be  submitted  to  another  grand  jury, 
and  that  the  defendant,  if  in  custody,  shall  be  remanded  to 
jail,  or  required  to  give  bail  for  his  appearance  to  answer 
a  niew  indictment,  if  one  be  found,  at  that  or  the  next  term 
of  the  court. 

It  is  further  provided  by  section  160  that,  unless  a  new 
indictment  be  found  before  the  final  discharge  of  the  next 
grand  jury,  the  defendant  shall  be  discharged  from  custody 
or  bail,  unless  f<5r  good  cause  the  court  shall  otherwise  or- 
der. In  the  state  of  case  thus  provided  for,  if  a  new  indict- 
ment be  returned  against  the  defendant,  though  beyond  the 
period  fixed  by  the  statute  of  limitations  for  the  prosecu- 
tion of  one  guilty  of  the  offense  charged,  the  prosecution 
would  not  be  barred  by  the  statute,  for  the  prosecution  un- 
der the  second  indictment  would  be  but  a  continuation  of 
that  commenced  under  the  first  indictment,  the  defendant 
being  all  the  time  before  the  court  by  virtue  of  its  order 
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made  at  the  time  of  re-referring  the  case  to  the  grand  jury. 
Section  178,  Cr.  Code,  provides  in  substance  that  the  dis- 
missal of  an  indictment  by  the  court  on  demurrer,  or  for 
objection  to  its  form  or  substance  taken  during  the  trial, 
or  for  variance  between  the  indictment  and  proof,  shall 
pot  bar  another  prosecution  for  the  same  offense.  Section 
243  likewise  provides  that,  when  the  indictment  is  dismissed 
by  the  attorney  for  the  Commonwealth  with  the  permission 
of  the  court,  such  dismissal  shall  not  bar  a  future  prose- 
cution for  the  same  offense.  While  not  expressly  authorized 
by  sections  178  and  243,  we  know  of  no  rule  of  law  or  prac- 
tice that  would  forbid  the  re-reference  to  the  grand  jury 
of  an  indictment  dismissed  as  therein  provided,  or  the  hold- 
ing of  the  defendant  in  jail  or  on  bond  to  answer  thfe  new 
indictment  that  might  be  found  by  the  grand  jury.  How- 
ever, where  the  dismissal  of  the  indictment  results  as  author- 
ized by  sections  178  and  243,  and  without  a  re-reference  to 
the  grand  jury,  that  body  may  nevertheless  return  another 
indictment  against  the  same  defendant  for  the  same  offense 
at  any  time  within  the  statutory  period  fixed  for  the  pros- 
ecution of  such  an  offense ;  but  it  is  only  where  an  order  of 
re-reference  is  made  upon  the  dismissal  of  the  indictment 
that  the  return  of  a  new  indictment  for  the  same  offense 
by  the  grand  jury  will  be  treated  as  a  continuation  of  the 
prosecution  begun  by  the  finding  of  the  first  indictment.  It 
is  not  averred  in  the  petition  that  a  re-reference  to  the  grand 
jury  was  had  upon  the  dismissal  of  the  indictment  against 
appellee;  consequently  its  dismissal  ended  the  prosecution 
against  him,  never  to  be  revived,  because  the  dismissal  oc- 
curred more  than  a  year  after  the  commission  of  the  offense 
charged.  If  the  indictment  had  been  dismissed  within  the 
year  succeeding  the  commission  of  the  offense,  though  with- 
out a  re-reterence  of  the  case  to  the  grand  jury,  another 
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prosecution  for  the  same  offense  might  have  been  instituted 
against  appellee  at  any  time  before  the  expiration  of  the  year 
thereafter,  by  indictment,  or  by  civil  action,  as  here  attempt- 
ed ;  but  this  case  must,  in  our  view  of  the  law,  be  regarded  as 
an  original  action,  without  support  from  the  indictment 
under  which  the  prosecution  against  appellant  was  orig- 
inated, and,  it  being  shown  on  the  face  of  the  petition  that 
it  was  not  brought  within  a  year  next  after  the  right  to 
recover  the  penalty  accrued,  viz.,  of  the  date  of  the  commis- 
sion of  the  offense  complained  of,  it  follows  that  no  error 
was  committed  by  the  lower  court  in  sustaining  the  demur- 
rer and  dismissing  the  petition.  Therefore  the  judgment 
IS  affirmed. 


Case  25 — Acnow  by  F.  B.  Mills  aoaxnst  L.  ft  N.  R.  Co.  fob  Bubn- 
i>'0  R£Rn>ENCE. — ^Sept  29. 
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APPEAL   FBOM    LOGAN   CIBCUIT   COUBT. 

Judgment  it>B  Defendant  and  Plaintiff  Appeals.    Reversed. 

Railkoads — Engines —Sbixtng  Fibes — Spabk  Abbesters — Bubden  of 
Pboof — Instbuctionb 

Held:  1.  In  connection  with  other  evidence  to  show  that  plaintiff's 
house  was  set  on  fire  by  an  unknown  passhig  engine,  it  may  be 
shown  that  a  few  days  before  a  fence  as  fai<  from  the  track  as 
the  house  took  fire  from  sparks  from  a  passing  engine. 

2.  The  court  should  not  instruct  on  burden  of  proof,  but  simply  fname 
the  instructions  so  as  to  Indicate  on  whom  it  lies. 

^  Under  Kentucky  Statutes.  1899,  section  782,  requiring  railroad 
coimpanles  to  equip  tocomotives  with  appliances  that  will  preyent, 
as  far  as  possible,  sparks  of  fire  escaping.  It  Is  not  enough  for 
them  to  put  on  safe  and  approved  Are  arresters,  but  they  mii-t 
provide  the  best  and  most  effectual  spark  arrester  known  to  science- 
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and  of  practical  use,  properly  adjusted,  that  iwlll  prevent  as  for 
as  possible  sparki  escaping. 

S.  B.  CREWDSON  and  W.  P.  SANDIDGB,  attobneys  fob  appbllakt. 

Appellant's  dwelling  house  and  outhouees  and  some  of  the  con- 
tents were  destroyed  by  fire,  about  June  20,  1899,  as  he  claims,  by 
sparks  emitted  from  one  of  defendant's  engines. 

Our  contention  is: 

1.  That  although  the  house  was  17.1  feet  from  the  railnoad 
track,  the  evidence  shows  it  was  a  physical  impossibility  that  the 
fire  should  have  originated  otherwise  than  from  sparks  from  the 
train,  for  these  reasons: 

(a)  The  fire  was  first  discovered  in  the  roof  on  the  side  next 
to  the  railroad  track. 

(b)  A  freight  train  had  passed  the  house  a  short  time  before 
the  fire  was  discovered. 

(c)  There  was  a  heavy  grade  on  the  railroad  in  the  direction 
the  train  was  going. 

(d)  'A  strong  wind  was  blowing  at  the  time  from  the  train  in 
the  direction  of  the  house. 

(e)  LArge  cindeit,,  and  many  of  them,  were  found  In  the  direc- 
tion of  and  near  the  house. 

(f)  Trees  and  fences  were  shown  to  have  been  set  on  fire  the 
same  day  or  about  the  same  time  by  the  train,  as  far  away  from 
the  track  as  was  plaintiff's  house. 

2.  The  court  erred  in  not  permitting  thd  plaintiff  to  prove 
the  following  facts: 

(a)  That  a  short  time  after  this  house)  was  burned,  a  fence 
oiver  in  the  field  as  far  fiom  the  traclc  aa  this  house  took  fire 
from  sparks  from  the  engine. 

(b)  That  a  few  days  before  this  fire,  and  near  by,  fences  were 
set  on  fire  as  far  away  as  plaintiff's  house  from  the  track,  by 
sparks  from  the  engine  and  that  the  defendant  paid  for  the  fence. 

This  evidence  waal  competent  for  two  reasons:  (1)  That  it 
rwas  possible  for  a  coal  or  spark  from  an  engine  to  live  lon^ 
enou^  to  set  fire  to  objects  as  far  from  the  train  as  was  plaintiff's 
house.  (2)  That  it  was  a  circumstance  showing  that  defendant's 
spark  arresters  were  not  In  good  condition  or  were  not  properly 
adjusted. 

3.  The  court  erred  in  its  Instructions  to  the  Jury  that}  the 
spark  arresters  should  ^e  suitable  and)  approved  and  in  reasonably 
good  condition,  when  it  should  have  told  them  that  the  law  re- 
quired them  to  be  the  best  and  most  effectual  appUanoes  ftyr  this 
purpose  in  general  use. 
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AUTHORITIES   CITED. 

1.  The  evidence  which  was  excluded  Eihould  have  .been  heard. 
Kentucky  Central  R.  R.  Co.  v.  Barrow,  89  Ky.,  643;  Sheldon  v. 
The  Hudson  River  R.  R.  €o.,  14  N.  Y.»  218;  Field  v.  N.  Y.  C. 
flEL  R.  Co.,  22  N.  Y.,  339;  L.  &  N.  R-  R.  Co.  T.  Samuera  Ex., 
22  Ky.  Law  Rep.,  303. 

2.  The  instructions  were  clearly  enoneous.  L.  ft  N.  R.  R.  Co. 
v.  Samuels'  Ex.,  supra;  U  ft  N.  R.  R.  Co.  v.  Reese,  7  Am.  St 
(Rep.,  66;  Burlington,  ftc.,  R.  R.  Co.  v.  Westover,  4  Neb.,  268; 
iCarson  v.  Milwaukee,  ftc,  Ry.  €o.,  29  Minn.,  12;  Illinois  Cen- 
tral R.  R.  Co.  V.  Mills,  42  111.,  407;  Coats  v.  Missouri,  ftc,  Ry. 
Co.,  61  Mo.,  38;  Burk  v.  Louisville,  ftc,  R.  R.  Co.,  7  Heisk.,  451; 
Case  V.  North  Central  Ry.  Go.,  69  Barb.,  644;  Spanilding  y.  Chi- 
cago, ftc,  Ry.  Co.,  30  Wis.,  110;  Shearman  ft  Redfleld  on  Negli- 
gence, sec.  333;  Burnougha  v.  Housatonic  R.  R.  Co.,  38  Am. 
Dec,  71  (note);  1  Thompson  on  Negligence,  153. 

EDWARD  W.  HINE^  and  J.  C.  BROWrDEaa,  attobneys  fob  appellee. 
POINTS  AND  CITATIONS. 

1.  The  excluded  evidence  as  to  other  fires  would  have  been 
cumulative  merely,  and  therefore  its  rejection  was  not  preju- 
dicial. 

2.  ^ch  evidence  was  competent  only  for  the  purpose  of  sfuyw- 
'  Ing  that  it  was  possible  for  escaiping  sparks  to  cause  the  fire,  and 

so  even  if  all  that  evidence  had  been  admitted  theref  would  have 
been  no  evidence  of  negligence.  It  is  only  where  other  fires  have 
been  caused  by  sparks  escaping  in  unusual  quantities  or  of  un- 
usual size  that  they  are  evidence  that  the  fire  in  question  was 
caused  by  defendant's  negligence.  Ky.  Stats.,  sec  782;  Ky.  Cent. 
R.  Co.  V.  Barrow.  S9  Ky.,  638;  L.  ft  N.  R.  Co.  v.  Taylor,  92 
Ky.,  55;  L.  ft  N.  R.  Co.  v;  Samuels'  Exors.,  22  Rep.,  303;  Sheldon 
V.  Hudson  River  R.  Co.,  14  N.  Y.,  218;  Field  v.  N.  Y.  C.  R.  Od..  32 
N  Y.,  339. 

3.  The  buiHlen  was  on  plaintiff  to  sbow  negligence.  (Cases 
cited  above.) 

4.  A  part  of  the  evidence  is  omitted  fix>m  the  etenograapher's 
trauscript,  and  for  that  reason  the  Judgment  should  be  afllrmed. 

5.  The  errors,  if  any,  in  instructions  were  harmless. 

OpnnoN  OF  THE  coTJBT  BY  JUDGE  HOBSON — ^Revebsing. 

Appellant's  residence  was  destroyed  by  fire  in  June,  1899, 
and  he  filed  this  action  to  recover  damages  therefor  of  the 
appellee  on  the  gronnd  that  the  fire  originated  from  a  spark 
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emitted  from  one  of  its  engines.  On  the  trial  of  the  case 
the  jury  returned  a  verdict  in  favor  of  the  defendant,  and 
the  plaintiff  appeals. 

The  track  of  the  road  as  it  passes  appellant's  house  runs 
north  and  south.  The  house  was  situated  on  the  east  side 
of  the  track,  and  something  over  fifty  yards  from  it.  As 
shown  by  the  plaintiff's  evidence,  there  had  been  no  fire  in 
the  front  of  the  house  for  several  months,  and  no  fire  in  it 
at  all  on  that  day,  except  the  kitchien  fire  to  get  breakfast, 
between  5  and  6  in  the  morning.  The  house  was  discovered 
afire  in  the  roof  over  one  of  the  front  rooms  facing  the  rail- 
road about  10  o'clock.  The  kitchen  fire  had  then  been  out 
several  .hours.  The  kitchen  was  at  the  back  of  the  house. 
A  -strong  wind  was  blowing  from  the  west  or  from  the  rail- 
road towards  the  house.  The  evidence  for  the  plaintiflf  also 
showed  that  about  twenty  minutes  before  the  fire  was  dis- 
covered a  freight  train  passed  going  south,  and  that  at  this 
part  of  the  road,  being  up  grade  going  south,  the  engines 
puffed  a  good  deal.  There  was  also  testimony  to  the  effect 
that  along  this  part  of  the  track,  and  as  far  from  it  as  the 
house  was  situated,  a  great  many  cinders  were  found  on  the 
ground  varying  in  size  from  a  i>ea  to  the  size  of  a  man's' 
thumb  nail.  At  the  time  that  the  house  was  set  on  fire  the 
fence,  which  ran  along  the  railroad,  took  fire  north 
of  the  house,  and  about  one-eighth  of  a  mile  from  it,  the 
fence  being  on  the  same  side  of  the  railroad  as  the  house. 
The  plaintiff  offered  to  prove  that  a  few  days  before  the  fire 
a  fence  in  the  field  as  far  from  the  track  as  the  hou^  took 
fire  from  sparks  from  an  engine  that  was  passing.  •  He  also 
offered  to  prove  that  a  few  days  before  another  fence  was 
set  on  fire  near  the  plaintiff's  house  by  sparks  emitted  from 
a  locomotive  that  was  passing  on  the  road.  This  evidence 
was  excluded  by  the  court,  to  which  the  plaintiff  excepted. 
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The  court  allowed  the  evidence  to  be  given  of  Area  occurring 
on  the  day  that  the  house  burned,  but  rejected  the  evidenoe 
as  to  other  fires  on  other  days,  though  about  the  same  time. 
*  The  propriety  of  this  rule  is  the  first  question  to  be  deter- 
mined on  the  appeal. 

In  2  Shearman  &  Bedfleld  on  Negligence,  section  675, 
after  stating  that  the  plaintiff  must  show  by  reasonable  ai* 
firmative  evidence  that  the  fire  originated  from  the  defend- 
ant's locomotive,  the  learned  authors  say:  "Evidence  show- 
ing that  the  engine  emitted  sparks  in  size  and  number 
sufficient  to  account  for  the  fire,  and  fiying  near  the  shed 
or  building  which  actually  caught  fire,  and  that  the  fire 
was  discovered  very  soon  afterwards,  no  other  cause  being 
known,  is  sufficient  to  go  to  the  jury  on  this  point.  And, 
when  the  particular  engine  which  caused  the  fire  can  not 
be  fully  identified,  evidence  that  sparks  and  burning  coals 
were  frequently  dropped  by  engines  passing  on  the  same 
road  upon  oth«er  occasions,  at  or  abo^t  the  time  of  the  fire, 
before  or  after,  is  relevant  and  competent  to  show  habitual 
negligence,  and  to  make  it  probable  that  the  plaintiff's  in- 
jury proceeded  from  the  same  cause,'*  So,  in  IS -Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.),  515,  the  rule  is  thus  stated: 
'^It  has  been  held  generally  that,  in  an  action  for  damages 
from  fires  alleged  to  have  been  caused  by  sparks  from  a 
locomotive,  the  plaintiff  may  introduce  evidence  to  show  that 
about  the  time  the  fire  in  question  happened  the  engines  of 
the  defendant  running  past  the  location  of  the  fire  were  in 
such  a  condition  or  were  so  managed  as  to  be  likely  to  set 
fire  to  objects  in  the  position  of  the  property  burned,  or  that 
sparks  emitted  by  engines  of  the  company  about  that  time 
had  set  fire  to  other  property  similarly  situated,  and  this 
without  showing  that  these  engines  were  run  by  the  same 
engineer  or  were  of  the  sanve  construction  ba  the  one  that 
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occasioned  the  particular  damage."  The  same  rule  is  laid 
down  in  2  Thompson,  Negligence,  sections  2373,  2374,  and 
was  recognized  and  approved  by  this  court  in  Kentucky 
Central  R.  R.  Co.  v.  Barrow,  89  Ky.,  643,  6  R.,  240,  20  S.  W., 
166,  where  the  court  said :  "The  evidence  introduced  on  the 
trial  of  which  appellant  complains  was  substantially  that 
trains  frequently  set  fire  to  the  fences  and  grass  at  other 
places  in  the  vicinity  of  appellee  along  the  line  of  that  road 
and  at  different  times  during  the  fall  of  1881.'^  The  court, 
then,  aflBr  quoting  with  approval  from  Sheldon  v.  Hudson 
River  R.  B.^  14  N.  Y.,  218,  a  leading  case  announcing  the 
rule  above  stated,  said:  ^^In  our  opinion  the  reasons  given 
in  the  case  referred  to  in  favor  of  the  competency  of  the 
evidence  there  considered  apply  to  this  case,  and  the  evi- 
dence objected  to  was  properly  admitted  by  the  court.''  This 
case  was  followed  and  approved  in  L.  &  N.  R.  R.  v.  Samuel's 
Ex'rs,  22  R.,  303,  57  S.  W.,  235,  and  I.  C.  R.  B.  v.  ScheiWe, 
24  R.,  1708,  72  S.  W.,  325. 

The  locomotives  of  the  defendant  are  under  a  unity  of 
management.  The  screens  used  in  all  are  the  same.  The 
proof  for  the  defendant  tended  to  show  that  they  were  all 
in  substantially  the  same  condition  as  to  safety  from  sparks. 
The  engine  that  passed  just  before  the  house  was  discovered 
afire  could  not  be  identified  by  the  plaintiff.  The  fact  that 
other  fires  occurred  on  property  similarly  situated  set  by 
these  locomotives  was  a  circumstance  tending  to  show  that 
the  house,  al+hough  so  far  from  the  track,  might  have  been 
set  afire  in  the  same  way.  And  the  fact  that  other  fire« 
occurred  tended  to  show  either  that  there  was  some  defect 
in  the  screens  used  by  the  defendant  or  in  the  management 
of  the  engines.  We  therefoie  conclude  that  the  evidence 
rejected  by  the  court  should  have  been  admitted. 

Appellant  also  complains  that  the  court  erred  in  its  in- 
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stmctions  to  the  jury.  The  court  gave  thrte  Instructions. 
The  first  is  not  objected  to.  The  second  and  third  are  as 
follows: 

"(2)  If  plaintiflf's  dwelling  house  was  set  on  fire  other- 
wise than  by  sparks  or  coals  of  fire  from  defendant's  en- 
gines, then  the  jury  should  find  for  the  defendant.  And  if 
all  defendant's  engines  passing  plaintiff's  premises  at  the 
time  of  the  fire  were  equipped  with  safe  and  approved  fire 
operated  without  negligence  on  the  part  of  defendant's  ser- 
vants, then  the  jury  should  find  for  t&e  defendant. 

*'(3)  The  court  instructs  the  jury  that  if  they  shall  be-, 
lieve  from  the  evidence  that  defendant's  locomotive  engines 
which  passed  by  plaintiff's  premises  on  the  morning  of 
June  20,  1899,  between  the  hour  of  8  o'clock  and  the  time 
his  house  caught  fire,  were  equipped  with  suitable  and  ap- 
proved fire  arresters,  in  reasonably  good  condition,  which 
preveivted  sparks  from  escaping  from  said  engines  as  far 
as  the  same  was  practicable,  they  must  find  for  the  defend- 
ant, even  if  they  shall  believe  from  the  evidence  that  said 
arresters^  in  good  oondition,  and  the  trains  were  run  and 
fire  was  caused  by  sparks  escaping  from  the  engines,  unless 
they  shall  further  believe  that  the  defendant's  emptoyes  in 
charge  of  said  engines  operated  them  so  negligently  as  to 
cause  fire,  and  the  burden  is  on  the  plaintiff  to  prove  said 
engines  were  operated  negligently  and  carelessly  at  said 
time  and  place. 

"Negligence  is  the  absence  of  ordinary  care,  and  ordinary 
care  is  such  care  as  an  ordinarily  prudent  man  would  use 
under  similar  circumstances,  involving  his  own  interests." 

The  first  clause  of  instruction  2  is  not  objected  to.  But 
it  is  hard  to  understand  why  the  second  clause  of  this  in- 
struction and  instruction  3  were  both  given,  as  the  same 
idea  is  expressed  in  both.    So  much  of  the  third  instruction 
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as  told  the  jtiry  that  the  burden  was  on  the  plaintiff  to 
prove  that  the  engines  were  operated  negligently  should  not 
have  been  given,  as  the  court  should  not  instruct  the  jury 
upon  burden  of  proof,  but  simply  so  frame  the  instTUctiona 
as  to  indicate  on  whom  the  burden  of  proof  lies.  And  while 
this  alone  would  not  be  suflBcient  grounds  for  reversal,  it  is 
better  that  such  instructions  should  not  be  given. 

It  is  insisted,  also,  for  appellant,  that  the  instructions 
do  not  follow  the  rule  heretofore  laid  down,  in  so  far  as 
they  exempted  the  defendant  from  liability  if  the  engines 
.  were  equipped  "with  safe  and  approved  fine  arresters,  in 
good  condition,"  as  expressed  in  instruction  2,  or  "with  suit- 
able and  approved  fire  arresters  in  reasonably  good  condi- 
tion, which  prevented  sparks  from  escaping  from  said  en- 
gines as  far  as  the  same  was  practicable,"  as  expressed  in 
instruction  3. 

Section  782,  Kentucky  Statutes,  1899,  is  as  follows:  "All 
companies  shall  place  in,  on  or  around  the  tops  of  the  chim- 
neys of  'engines  a  screen  fender  damper  or  other  appliances 
that  will  prevent  as  far  as  possible  sparks  of  fire  from  es- 
caping from  such  chimneys."  In  Ky.  Central  R.  R.  Co.  v. 
J^arrow,  89  Ky.,  638,  6  R.,  240,  20  S.  W.,  165,  this  court, 
after  quoting  the  statute,  said:  "In  some  of  the  States 
railroad  companies  are  by  statute  made  absolutely  liable 
for  injuries  caused  by  fire  proceeding  from  their  engines,  ir- 
respective of  any  question  of  negligenoe;  but  as  such  com- 
panies are  in  this  State  authorized  by  law  to  operate  their 
railroads  by  steam,  which  necessitates  the  u^  of  fire,  they 
should  not,  on  principle,  in  the  absence  of  a  statute  requir- 
ing it,  be  held  liable  for  injuries  unavoidably  produced  by 
fire  kept  and  used  to  generate  steam;  and  that  view  is  in 
harmony  with  the  act  just  quoted,  for  persons  and  com- 
panies operating  railroads  ere  not  required  by  that  act  to 
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provide  appliances  that  will  effectually  and  certainly,  under 
every  condition,  prevent  the  escape  of  sparks  of  fire  from 
the  chimneys  of  their  locomotives  and  cars,  but  only  to  pro- 
vide and  use  the  best  and  most  effectual  preventive  known 
to  science,  so  as  to  prevent  as  far  as  possible  injury  being 
done  in  the  mode  described  in  the  statute  to  property  near 
railroads/' 

This  case  wa^  approved  in  L.  &  N.  R.  R.  v.  Taylor,  92  Ky., 
55,  13  R.,  373,  17  S.  W.,  198,  where  it  was  said  that  the 
company  is  "only  required  to  use  the  best  and  most  effectual 
preventive  known  to  science  and  of  practical  use  that  will 
prevent  as  far  as  possible  sparks  escaping  from  the  chim- 
neys of  their  locomotives."  It  was  again  followed  in  L.  & 
N.  R.  R.  V.  Dalton,  102  Ky.,  290,  10  R.,  1318,  43  S.  W.,  431, 
where  it  was  held  that  the  company  was  liable,  though  the 
sp^rk  arrester  was  in  good  condition,  if  the  engine  was 
handled  negligently,  and  thereby  sparks  escaped  from  it  and 
ignited  the  house.  These  cases  were  recently  approved  in 
L.  &  N.  R.  R.  V.  Samuel's  Ex'r,  22  R.,  303,  57  S.  W.,  235, 
and  I.  C.  R.  R.  v.  Scheible,  24  R.,  1708,  72  S.  W.,  325.  The- 
construction  of  the  statute  thus  -so  often  announced  should 
not  now  be  departed  from,  and,  in  lieu  of  the  last  clause 
of  instruction  2  and  the  whole  of  instruction  3,  the  court 
should  have  told  the  jurj-  that  if  they  believed  from  the 
evidence  that  the  plaintiff^s  dwelling  house  was  set  on  fire 
by  sparks  ascaping  from  one  of  the  defendant's  engines, 
yet  if  they  further  believed  from  the  evidence  that  said  en- 
gine was  at  the  time  provided  with  the  best  and  most  ef- 
fectual spark  arrester  known  to  science,  and  of  practical 
use,  properly  adjusted,  that  would  prevent,  as  far  as  possi- 
ble, sparks  escaping  from  the  chimney  of  the  engine,  they 
should  find  for  the  defendant,  unless  they  further  believed 
from  the  evidence  that  said  engin'e  was  operated  negligently, 
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and  by  reason  thereof  sparks  escaped  from  it  and  set  fire 
to  the  house.  The  definition  of  negligence  should  also  be 
given  as  in  instruction  3.  While  the  evidence  was  conflict- 
ing on  the  whole  case,  we  conclude  that  a  new  trial  should 
be  granted. 

Judgment  reversed,  and  cause  remanded  for  a  new  trjal 
and  further  proceedings  consistent  herewith. 


Case  26 — ^Action  by  Thomas  J.  Langan  against  Illinois  Centbai» 
Ry.  Co.  fob  Personal  Injuries. — Sept.  29. 

Illinois  Central  R.  R.  Oo.  y.  Langan,  • 

appeal  fbo^  jefvebson  cibcuit  coubt.  * 

Judgment  fob  Plaintiff  and  Defendant  Appeals.    Affibmed. 

Masteb  and  Sebvant — Inadequate  Assistance — Negligence — As- 
sumption OF  Risk. 

Held.  1.  A  master  is  liable  for  the  injury  sustained  by  a  servant 
while  unloading  steel  shafts  from  a  car  by  reason  of  the  foreman's 
failiire  to  exercise  ordinary  care  in  profviding  a  sufficient  niimiber 
of  men  to  assist  in  doing  the  work. 

2.  A  servant  em{)loyed  to  unload 'steel  shafts  from  a  car  did  not  as- 
sume the  risk  incident  to  the  master  employing  an  inadequate 
force  to  assist  where  the  probability  of  injury  was  such  that  the . 
Judgment  of  prudent  men  might  dfffer  on  the  certainty  of  its 
happening,  or  with  reference  to  whether^  the  force  was  reabon- 
ably  adequate  to  perform  the  wiork,  and  where  the  ^master  in- 
sisted, after  objection,  that  the  servant  proceed  with  the  work, 

PIRT7.E  &  TRABUE  and  J.  M.  DICKINSON,  tob  appellant. 

MATT   O'DOHERTY,    fob  appellee. 

(No  briefs.) 
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Opinion  of  the  coubt  by  JUDGE  O'REAR — ^Affibming. 

Appellee  was  a  freight  handler  at  appellant's  depot  in 
Louisville.  Freight  was  handled  by  gangs  of  four  men. 
When  more  were  needed,  additional  ones  were  detached 
from  one  gang  and  added  to  the  other.  Appellee  and  three 
others  were  called  ujjon  to  move  steel  shafts,  weighing 
from  200  to  460  pounds,  from  the  cars  to  the  freight  plat- 
form. They  were  under  thQ  direction  of  a  freight  clei'k. 
The  gang,  including  appellee,  had  moved  several  shafts, 
weighing  about  200  pounds,  and  requested  the  freight  clerk 
to  obtain  assistance  for  the  removal  of  the  larger  shafts, 
which  weighed  460  pounds  each.  They  stated  to  him  that 
tliey  could  not  in  safety  or  that  it  would  be  dangerous 
for  them  to  attempt  to  move  these  larger  shafts,  which 
were  about  twenty  feet  long,  and  from  four  to  six  inches 
in  diameter,  were  round,  and  had  been  oiled  or  greased, 
making  it  diflScuIt  for  them  to  be  handled.  The  freight 
elerk,  having  failed  to  get  the  additional  men  after  an 
apparent  elfort,  exclaimed  to  appellee  and  the  ot-hers  of 
his  gang,  "O,  go  on  I"  or  something  to  that  effect.  In  at- 
tempting the  handling  of  one  of  these  larger  shafts  it 
slipped  or  was  dropped  from  the  hands  of  the  carriers,  and 
fell  on  appellee's  foot,  severely  injuring  it. 

This  suit  for  resulting  damages  was  based  upon  the 
neglect  of  appellant  in  failing  to  provide  a  suflBcient  number 
of  workmen  to  assist  ai)pellet^  in  this  work.  The  instruc- 
tion of  the  court  upon  this  i»oint  was  that  it  was  the  duty 
of  the  defendant,  the  railroad  company,  to  furnish  a  suffi- 
cient number  of  hands  to  handle  in  a  reasonably  safe  man- 
ner the  shafting  which  injured  appellee,  and  that  if  it  failed 
to  do  so,  and  knew,  or  by  the  exercise  of  ordinary  care  could 
have  known,  that  the  force  furnished  for  the  handling  of 
the  shafting  in  a  reasonably  safe  manner  was  insufficient, 
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and  the  sanie  was  not  known  by  appellee,  and  could  Hot 
have  been  known  by  him  in  the  exercise  of  ordinary  care, 
and  that  appellee  did  not  have  equal  means  of  knowing 
the  same  with  appellant,  or  its  agents  superior  in  authority 
to  him,  and  that  appellee  was  injured  by  such  failure  off 
appellant,  then  the  law  was  for  the  appellee.  Por  the 
appellant  it  is  objected  that  this  instruction  was  errone- 
ous, in  that  it  failed  to  tell  the  jury  that  they  could  tin.3^ 
for  the  injured  servant  only  in  the  event  that  his  superior, 
through  gross  negligence,  failed  to  provide  a  suflBcient 
number  of  men  to  assist  in  doing  the  work.  I.  C.  B.  Co.  v. 
Coleman,  22  B.,  878;  59  S.  W.,  13. 

There  are  certain  risks  which  a  laborer  assumes  as  an 
incident  of  his  employment.'  Among  these  is  that  of  the 
ordinary  negligence  of  his  fellow  servants.  Although  each 
servant  in  the  common  employment  is  a  representative  'if 
the  master  to  the  extent  that  he  is  acting  within  the  scope 
of  his  duties,  yet  for  many  kinds  of  ordinary  neglect  to- 
wards his  fellow  servants  the  master  may  not  be  liable  for 
resulting  injuries.  However,  there  are  certain  duties  which 
the  master  ow^es  to  his  servants  that  are  primary  and  per- 
sonal in  their  nature,  and  which  he  may  not  delegate  to  an- 
other so  as  to  escape  liability  for  their  non-performance. 
Among  these  he  owes  to  his  servants  to  furnish  them  a  rea- 
sonabh'  safe  place  in  which  to  do  their  work,  and  must 
furnish  them  reasonably  safe  tools  and  appliances  with 
which  to  do  it.  Alongside  of  these  he  must  furnish  them 
adequate  assistance,  or  a  sufficient  number  of  workmen. 
So  where  the  master  assigns  or  imposes  upon  one  of  his 
s(*rvants  the  duty  of  representing  him  in  providing  these 
means,  the  servant's  acts  are  deemed  to  be  those  of  the 
master,  and  for  a  simple  neglect  by  such  servant  the  mas- 
ter is  responsible  as  though  he  acted  in  person.    As  said 
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in  N.  P.  R.  R.  (^o.  v.  Herbert,  IIG  V.  «.,  1U2,  G  Sup.  €t.,  590; 
29  L.  Ed.,  Too:  **The  servant  does  not  undertake  the  risks 
arising  from  the  want  of  sufficient  and  skillful  colaborer'3, 
or  from  defective  machinery  His  contract  implies  that  in 
regard  to  these  matters  his  employer  shall  make  adequate 
provision  that  no  danger  shall  ensue  to  him."  Lasch  v. 
Stratton  101  Ky.,  672;  19  R.,  889;  42  S.  W.,  756;  Thorpe  v. 
Missouri  Pac  Ry.  Co.,  2  S.  W.,  3. 

Appellant's  next  point  is  that  appellee  was  aware 
of  the  danger  in  his  employment  resulting  in  his 
injury  at  the  time  he  undertook  it,  and  that  his 
continuing  in  this  employment,  with  knowledge  of 
the  inadequate  force,  was  equivalent  to  his  own  as- 
sumption of  the  danger  incident  to  the  task.  This  would 
be  true  if  the  danger  was  such  an  obvious  one  as  that  the 
injury  was  reasonably  certain  to  result,  so  that  none  but  a 
reckless  man  would  have  undertaken  it  under  the  circum- 
stances. We  understand  the'rule  on  this  subject  to  be  that 
if  the  danger  or  risk  is  such  tliat  a  prudent  man  would 
have  refused  to  do  the  work  under  the  circumstances  be- 
cause of  the  danger,  then  the  servant  will  act  at  his  peril 
in  undertaking  it.  But  where  the  probability  of  injury  Is 
such  that  the  minds  and  judgments  of  prudent  men  might 
well  differ  upon  the  certainty  of  its  happening  or  with  re- 
gard to  whether  the  force  or  appliances  are  reasonably  safe 
or  adequate  to  the  performance  of  the  task,  and  where  the 
master  insists,  after  objection,  that  the  servant  proceed 
with  the  work,  or  assures  him  that  the  forc0  is  adequate  or 
the  machinery  safe,  then  the  servant  has  a  right  to  rely 
upon  the  master's  presJumed  superior  knowledge.  Tlie  risk 
is  thereby  assumed  entirely  by  the  master,  and  he  impliedly 
assures  the  servant,  who  relies  upon  his  statement,  or  who 
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obeys  his  positive  direction,  that  if  he,  the  master,  is  in 
error  as  to  the  safety,  he  would  indemnify  the  obedient 
servant  against  the  consequences.  Shearman  &  Red.  Neg., 
126;  Clark  v.  Holmes,  7  Hurl.  &  N.,  937;  Snow  v.  Housaton- 
ic  R.  R.,  8  Allen,  450;  85  Am.  Dec,  720;  Conroy  v.  Vulcan 
Iron  Works,  62  Mo.,  39. 

Concerning  appellant's  criticism  of  the  instruction  gov- 
erning contributory  negligence,  we  deem  it  sufficient  to  say 
that  there  was  no  evidence  of  contributory  negligence  in 
this  case  apart  from  such  as  may  have  been  included  in  the 
act  of  appellee  in  handling  the  shafting  with  an  inadequate 
force  with  such  knowledge  as  he  may  have  had  of  the 
dangers  of  the  situation,  and  that  feature  was  submitted  to 
the  jury  in  other  instructions. 

Perceiving  no  error  in  the  record  prejudicial  to  appellant, 
the  judgment  is  affirmed,  with  damages. 


Case  27 — ^Acriox  nv  Melton  Wheeler  against  Hendebson  Tobacco 
Extracts  Works  fob  Personal  Injuries. — Sept.   29. 

Henderson  Tobacco  Extracts  Works  v. 
Wheeler. 

APPEAL    FROM    HENDERSON    CIRCUIT   COITRT. 

JTudoment  FOB  Plaintiff  anii  Defendant  Appeals:    Affirmed. 

Master  and  Servant — Injury  to  Servant — Dangerous  (Service — ^Neg- 
ligence OF  Master — Di^ty  to  Provide  Safe  Premises — ^Primary 
Liability  of  Master — Contributory  Negligence  of  Servant — 
Relati\'e  Du^riES — Question  for  Jury. 

Held:  1.  An  employe  at  a  factory  was  injured  ."while  carrying  « 
bucket  of  heavy  fluid  up  some  movable  Pteps  to  pour  into  a  re- 
volving cylinder,  when,  by  something  giving?  way,  he  was  thrown 
Into  the  cylinder  and  three  ribs  broken  and  his  arm  so  injured 
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that  it  had  to  be  amputated.  He  knew  the  work  w^as  dangerous, 
and  had  worked  there  before,  but  not  within  the  past  year.  Held, 
that  whilst  it  is  the  duty  of  the  servant  to  exercise  that  degree 
ol  care  which  is  oommensurate  with  the  character  of  his  em- 
ployment in  order  to  protect  himself  from  Cnjury,  and  if  he 
fails  to  exercise  this  care  he  can  not  recover  for  an  injury  to 
which  his  own  negligence  has  contributed,  it  is  the  primary  duty 
of  the  master  both  to  provide  and  keep  in  a  reasonably  safQ 
condition  the  place  of  work,  and  this  duty  te  more  important 
than  the  duty  of  the  servant  to  use  reasonable  care  to  protect 
hlmaelf. 

2.  Where  the  servant  was  directed  by  his  master's  foreman  to  work 

in  a  dangerous  place,  where  neither  the  step  nor  the  founda- 
tion afforded  a  safe  place  In  which  to  perform  such  dangerous 
service,  the  servant  was  not  required  to  make  a  minute  exami- 
nation of  the  approaches  thereto,  but  had  a  right  to  believe  that 
they  were  safe;  and  the  master  can  not  escape  hie  primary  liabil- 
ity to  keep  the  place  safe  by  charging  that  it  wasi  the  duty  of  the 
servant  to  have  carefully  examined  the  approaches  and  the  steps 
before  obeying  the  command  of  the  foreman. 

3.  The  care  which  parties  are  required  to  use  in  the  discharge  of 

their  respective  duties  varies  so  much  with  the  situation  of  the 
parties  and  the  circumstances  of  each  particular  case  that  it 
is  the  policy  of  the  law  to  leave  questions  of  this  kind  to  the  jury. 

R.  H.  CUNNINGHAM,  couxskl  ior  appkllaxt. 

QUESTIONS   AND  AUTHORITIES. 

1.  The  master  is  not  an  insurer  of  the  servant  against  acci- 
dents.   Shearman  &  Redfleld,  Neg.,  203;  24  Ky.  Law  Rep.,  1318. 

2.  The  master's  duty  is  to  provide  reasonably  safe  machinery 
with  reasonably  safe  approach  to  reasonably  safe  place  to  work. 
Shearman  &  Redfleld,  Neg.,  194;  24  Ky.  Law  Rep.,  1318. 

3.  The  servant's  duty  is  to  use  reasonable  care  in  going  to 
and  doing  his  work;  to  use  his  eyes  and  ears,  and  his  ju.d^- 
ment.    Wood's  Master  and  Servant,  326;  24  Ky.  Law  Rep.,  776. 

4.  The  duty  of  inspection  is  cast  upon  the  servant  by  his 
knowledge  of  any  fact  that  would  put  one  of  ordinary  prudence, 
and  of  his  circumstances  and  capacity  upon  inquiry.  Shearman 
fc  Redfleld,  Neg.,  217;  84  Ky.,  330. 

5.  It  is  the  duty  of  the  servant  to  give  notice  of  defects!  and 
to  complain;  and  his  failure  to  do  so  is  contributory  neglect. 
Shear.  &  Red..  Neg..  221;  84  Ky.,  330. 

6.  The  master  is  not  liable  for  any  defects  of  which  he  had 
no  notice  and  could  not  discover  by  ordinary  care.  Shear.  & 
Red.,  Neg.,  195;   24  Ky.  Law  Rep.,  1318;    84  Ky.,  330. 
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7.  The  master  is  not  liable  for  consequences  of  a  condition 
which  were  unexpected  and  could  not  be  contemplated.  Wat- 
son's Pers.  Inj.,  pp.  28,  180,  189;  94  U.  S.,  469;  105  U.  S.,  249; 
56  S.  W,  Rep..  21. 

8.  Past  experience  and  condition  may  be  shoiwa  by  which  to 
judge  of  what  might  be  expected.  W-atson's  Pers.  Inj.,  pp.  199 
€t  8€q.,  208;   16S  U.  S.,  135. 

9.  Negligence  is  a  question  ofi  proximate  cause  and  contem;pIa- 
tlon  of  consequences.    Watson's  Pers.  Inj.,  p.  204;   56  S.  W.,  21. 

10.  Non-suit  is  proper  when  the  evidence  gives  only  ground 
for  conjecture.  Watson's  Pers.  Inj.,  219.  367;  47  S.  W.,  440; 
48  S.  W..  434;   Shear.  &  Red.,  Neg.,  223. 

11.  The  servant  assumes  the  ordinary  risk  of  his  employment. 
Wood's  Master  and  Servant,  326,  385;  23  Ky.  Law  Rep.,  2154; 
50  Am.  St.  Rep.,  202;  53  Am.  St.  Rep.,  129;  84  Ky.,  330;  69 
Am.  St.  Rep.,  538. 

12.  It  is  contributory  neglect  for  the  servant  to  disregard  the 
risk  of  his  employment,  and  it  may  be  pleaded  generally.  101 
Ky.,  106. 

13.  The  servant's  failure  to  give  notice  of  defects  is  contribu- 
tory neglect.     Shear.  &  Red.,  Neg.,  221. 

14.  No  negligence  is  inferred  from  accident,  aiud  to  ^hoiw  liabil- 
ity of  the  master,  there  must  be  arilrmative  proof  of  his  fault. 
•Shear.  &  Red.,  Neg.,  223;  Wood's  Master  and  Servant,  382;  84 
Ky.,  330,   24  Ky.  Law  Rep.,  1318. 

15.  ESvidence  that  machinery  worked  properly  before  and 
after  an  accident  Is  competent  to  disprove  neglect  of  the  master. 
Shear.  &  Red.,  Neg.,  223. 

16.  A  peremptory  instruction  for  the  defendant  s»houHd  hava 
been  given.  54  L.  R.  A.,  258;  23  Ky.  Law  Rep.,  2154;  24  Ky. 
Law  Rep.,  253;  24  Ky.  Law  Rep.,  796;  24  Ky.  Law  Rep.,  1318. 

17.  Evidence  of  changes  made  after  an  accident  waa  improper. 
Watson's  Pers.  Inj.,  778,  762,  764;  13  Ky.  Liw  Rep..  626;  Shear. 
A  Red.,  Neg.,  660. 

A..  O.  STANLEY  and  MONTGOMEaiY  MERRITT,  attorneys  for  ap- 

PELLEE. 

1.  It  is  admitted  that  the  law  requires  the  employer  to  furnish 
employe  a  reasonably  safe  place  in  which  to  work  and  reasonably 
safe  tools  and  appliances  to  work  with.  By  the  expenditure  of 
five  dollars  the  place  where  appellee  was  at  work  aould  have 
been  made  entirely  safe. 

2.  But  it  is  contended  that  apnellee  knew  of  this  danger  aD<^ 
assumed  the  risk.  He  had  been  at  work  only  a  day  when  the 
accident  occurred  and  had  not  been  about  it  for  a  year  before. 
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-He  was  no  carpenter.  He  was  not  required  tx>  inspect  the  steps 
or  the  approach  to  the  machine  or  to  repair  theno.  The  superin- 
tendent was  superior  in  knowledge  and  authority  to  appellee, 
and  it  was  his  duty  to  see  that  the  steps  'were  secure  and  a 
soard  rail  put  ^p  and  not  leaive  the  matter  for  at  poor  negro 
to  determine  the  existence  of  the  <langer  or  assumption  of  the 
risk. 

AUTHORITIES  CITED. 

Wake  T.  Price,  58  S.  W.,  519;  C.  N.  O.  A  T.  P.  R.  Co.  v. 
Simpson's  Admr.,  30  S.  W.,  13;  Brooks  v.  lU  A  N.  R.  Co.,  71 
S.  W.,  507;  Crabtree  Coal  &  Mining  Ca  v.  Sample's  Admr.,  24 
R.,  170^3;  20  Am.  &  Bng.  Bncy.  of  Law.  71;  U  &  N.  R.  Co.  v. 
Howard's  Admr.,  82  Ky.,  212;  Shelby  v.  C.  N.  O.  «f  T.  P.  R. 
Co.,  85  Ky.,  224;  98  Ky.,  367  and  587. 

OraaoN  OP  THE  cotJBT  BY  CHIEF  JUSTICE  BURNAM — ^Affibming. 

The  appellee,  Melton  Wheeler,  instituted  this  action 
against  the  appellant,  the  Henderson  Tobacco  Extracts 
Works,  to  recover  damages  for  a  personal  injury  sustained 
by  him  whilst  in  their  employ,  which  he  alleges  was  due  to 
negligence  on  their  part.  The  record  discloses  that  appel- 
lant is  a  corporation  which  has  been  engaged  in  the  manu- 
facture of  an  extract  from  tobacco,  which  is  principally  used 
as  a  sheep  wash.  The  machine  used  for  this  purpose  con- 
sisted of  a  stationary  iron  cylinder,  which  was  set  upon  a 
solid  brick  foundation  two  feet  six  inches  in  height.  With- 
in this  cylinder,  which  extended  about  three  feet  above  the 
foundation,  there  was  a  brass  cylinder,  which  was  revolved 
within  the  heavy  stationary  iron  cylinder  by  steam  power, 
by  means  of  a  belt  connecting  it  with  an  engine.  Inside  of 
the  brass  cylinder,  which  was  about  two  feet  in  diameter 
and  fourteen  inches  deep,  a  bag  was  sewed  at  the  top  to  a 
wire  hoop,  into  which  the  liquid  extract  was  poured  from 
a  water  bucket,  and  the  motion  of  the  cylinder,  revolving 
twelve  hundred  times  a  minute,  threw  the  extract  against 
the  sides  of  the  bag,  through  which  it  strained  and  ran  off 
from  the  bottom  through  an  iron  pipe.    The  foundation 


Digitized  by  VjOOQIC  


326 KENTUCKY  REPORTS. [Vol.  116 

Henderson  Tobacco   Extracts  Works  v.  Wheeler. 

under  the  iron  cylinder  projected  six  and  one-half  inches. 
The  liquid  extract  was  carried  to  the  cylinder  in  buckets 
by  a  man  who  went  up  a  stepladder  of  three  steps  eight 
.inches  wide,  which  rested  on  a  brick  floor  at  the  bottom, 
and  the  top  step  of  which  was  even  with  the  foundation  of 
The  iron  cylinder.  These  steps  were  entirely  unsecured  at 
the  bottom.  There  is  some  testimony  conducipg  to  show 
that  a  plank  was  nailed  to  the  top  step,  which  projecJted 
slightly  over  the  top  of  the  foundation.  The  steps  were 
movable,  and  were  frequently  carried  from  one  place  to 
another  around  the  foundation.  The  man  who  poured  the 
extract  into  the  revolving  cjiinder  stood  with  one  foot  on 
the  top  step  and  the  other  on  the  narrow  projecting  founda- 
tion, and  leaned  over  so  as  to  pour  the  fluid  into  the  center 
opening  slowly.  The  liquid  was  about  twice  as  heavy  as 
water,  and  quite  slimy,  and  the  testimony  shows  was  fre- 
quently spilled  on  the  steps  and  the  projecting  foundation. 
The  appellee,  a  negro  man,  had  been  employed  in  the  fac- 
tory for  eight  or  nine  years  as  a  laborer  under  the  supervi- 
sion of  a  foreman,  and  on  the  23d  of  February,  1902,  was 
instructed  by  the  foreman  to  pour  the  extract  into  the 
cylinder,  which  was  called  a  '^centrifugal,"  and  operate  the 
machine.  He  testified  that  after  he  had  poured  in  four  or 
five  buckets  of  the  extract,  and  while  he  was  standing 
looking  into  the  cylind'er,  with  one  foot  on  the  projecting 
foundation  and  the  other  on  the  movable  steps,  something 
gave  way  beneath  him,  and  he  was  thrown  against  the 
cylinder,  and  his  arm  caught,  and  he  was  instantly  jerked 
into  the  revolving  cylinder,  and  after  being  carried  around 
several  times  was  thrown  out  upon  the  floor  with  a  broken 
arm,  which  was  afterwards  amputated,  two  broken  ribs, 
and  severe  injuries  about  the  head,  face,  and  body,  entirely 
unconscious,  and  from  which  injuries  he  was  for  a  long 
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time  confined  under  the  care  of  a  phjBician.  Tihe  trial  re- 
sulted in  a  verdict  for  appellee  for  f  1^000,  under  instruc- 
tions which  are  not  seriously  complained  of,  and  which  were 
in  fact  as  favorable  to  the  defendant  as  the  law  authorized* 
Substantially  the  only  ground  upon  which  a  reversal  is 
asked  is  the  failure  of  the  trial  court  to  direct  a  verdict  in 
favor  of  the  defendant.  This  contention  is  based  upon  the 
claim  that  the  appellee  knew  the  danger  of  the  service  which 
he  was  directed  to  perform  and  aseumed  the  risk  incident 
thereto. 

Whilst  it  is  the  duty  of  a  servant  to  exercise  that  degree 
of  care  which  is  commensurate  with  the  character  of  his  oc- 
cupation, in  order  to  protect  himself  from  injury,  and  if  he 
fails  to  exercise  this  care  can  not  recover  of  the  master 
for  an  injury  to  which  his  own  negligence  has  contributed, 
it  is  the  primary  duty  of  the  master  both  to  provide  and 
keep  in  a  reasonably  safe  condition  the  place  of  work,  and 
this  duty  is  more  important  than  the  duty  of  the  servant 
to  use  reasonable  care  to  protect  himself.  See  Ashland 
Coal  &  Iron  Co.  v.  Wallace,  101  Ky.,  626,  19  B.,  849, 
42  S.  W.,  744;  43  S.  W.,  207;  Crabtree  Coal  &  Mining 
Co.  v.  Sample's  Admr.,  24  R.,  1703,  72  S.  W.,  24. 
We  think  it  is  conclusively  shown  by  the  testimony 
in  this  cas^  that  this  primary  duty  has  not  been  complied 
with  by  the  defendant.  Mr.  Routsch,  the  assistant  man- 
ager of  the  company,  was  introduced  as  a  witness,  and  upon 
cross-examination  testified  as  follows  on  this  point:  ^^Q. 
Do  you  know  whether  anything  was  fastened  to  the  top  of 
those  steps?  A.  I  do  not.  Q.  That  sheep  wash,  when 
.Iropped  out  of  the  bucket,  is  slippery,  is  it  not?  A.  Yes, 
sir.  Q.  Was  there  any  place  to  set  the  bucket  on  except 
the  projecting  foundation,  and  don't  that  leave  a  slippery 
place?  A.  Yes,  sir.  Q.  Ou^ht  there  not  to  be  some  place 
to  set  the  bucket  besides  where  the  foot  would  get  in  it? 
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A.  He  might  have  gone  down  the  steps  with  it  and  set  it 
down.  Q.  They  usually  set  the  bucket  here,  did  they  not? 
A.  Yes,  sip.  Q.  Would  it  not  have  been  safer  to  have  a 
shelf  to  set  the  bucket  on?  A.  Yes;  I  think  it  would.  Q. 
^Vould  it  have  taken  much  time  or  expense  to  put  a  guard- 
rail there?  A.  No.  Q.  Would  it  not  have  been  much  safer 
for  the  man  leaning  over  the  centrifugal?  A.  Yes,  sir.  Q. 
Are  you  not  much  less  liable  to  slip  with  a  guardrail  there? 
A.  Yes.  Q.  Do  you  consider  these  steps  safe?  A.  They 
might  be  better.  Q.  You  say  they  might  be  bietter?  A.  I 
think  so.  Q.  You  say  you  have  known  Melton  Wheeler  for 
nine  years.  What  character  of  workman  is  he?  A.  He  is 
careful,  trusty  and  faithful.  Q.  He  had  no  authority  in 
the  premises?  A.  No,  be  did  what  he  was  told;  he  had  n«) 
discretion." 

The  testimony  shows  that  whilst  appellee  had  on  several 
occasions  performed  the  services  in  which  he  was  engaged, 
during  the  course  of  his  employment,  that  it  was  not  his 
regular  service,  and  that  he  had  not  been  so  engaged,  prior 
to  the  day  on  which  the  accident  occurred,  for  more  than 
a  year.  It  is  not  claimed  that  appellee  was  directed  to 
make  any  change  in  the  steps  or  the  approaches  to  the  cen- 
trifugal in  any  way,  and  that  he  had  no  authority  to  do  so 
without  direction  is  testified  to  by  appellant's  manager. 
When  appellee  was  directed  by  appellant's  foreman  to 
carry  the  sheep  wash  to  the  centrifugal  and  operate  it,  ho 
was  not  called  upon  to  make  any  minute  examination  of 
the  approaches  thereto,  but  had  the  right  to  believe  that 
they  were  in  a  solid  and  substantial  condition.  The  service 
was  dangerous.  The  slightest  loss  of  balance  on  his  part 
was  liable  to  occasion  the  accident  for  which  he  sues. 
Neither  the  steps  nor  the  foundation  afforded  a  safe  place 
on  which  to  perform  such  dangerous  service.    A  small  ex- 


Digitized  by  VjOOQIC 


Vol  116]  SEPTEMBER  TERM,  1003. 329 

Commonwealtli  v.  Phillips. 

I)enditure  of  time  and  money  would  have  rendered  the  place 
lotnparatively  safe.  Appellant  can  not  be  permitted  to 
escape  liability  for  such  primary  negligence  by  the  charge 
that  it  was  appellee's  duty,  before  he  ol^eyed  the  commands 
given  him,  to  have  carefully  examined  the  approaches  and 
the  steps.  It  was  appellee's  duty  to  obey  the  directions 
of  the  foreman,  and  he  had  a  right  to  believe  that  the  steps 
were  safe.  The  care  which  parties  are  required  to  use  iu 
the  discharge  of  their  respective  duties  varies  so  much  with 
the  situation  of  the  parties  and  the  circumstances  of  each 
particular  ease  that  it  is  the  policy  of  the  law  to  leave  ques- 
tions of  this  kind  to  the  jury,  and  we  are  unable  to  discover 
any  reason  why  this  rule  of  law  should  not  be  applied  in 
this  case. 
Judgment  affirmed. 

Judge  Barker  dissents. 

Petition  for  re^hearing  by  appellant  overruled. 


Case  2S — Procexdikg  bt  thb  Common  we  axth  against  Zachabiah 
Phillips  and  His  Subett  on  a  Fobfeited  Bail  Bond. — Oct. 

Oommonwealth  y.  Philllips.  ^^^   ^ 

appeal  fbom  boyd  cibcuit  coubt. 

Pboceedino    Dismissed   and    Commonwealth    Appeals.     Affibmed. 

Bail  Bond — ^Felony-:— Taken  by  Shebiff — Defendant  not  Having 
Been  Befobe  Magistbate — Validity. 

H€ld:  1.  Under  Criminal  Code,  section  27»  providing  that  a  magis- 
trate in  iJ*uing  a  warrant  of  arrest  shall  describe  the  offense,  and 
direct  the  officer  to  bring  the  person  before  a  magistrate,  to  be 
dealt  with  according  to  the  law;  and  section  28,  declaring  that 
if  the  offense  be  a  misdemeanor,  the  magistrate  issuing  the  war- 
rant shall  indorse  thereon  the  amount  of  bail;  and  section  29, 
providing  that  if  defendant  giv€  bail  "as  provided  in  the  last  sec- 
tion/' the  officer  taking  it  shall  fix  the  day  of  defendant's  ap- 
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pearance;  and  sectiooi  33,  providing  that  the  officer  who  has  execut- 
ed the  wurrant  of  arrest  shall  make  return  on  it,  and  deliver  it  to 
the  magistrate  before  whom  defendant  is  brought,  or,  if  bail  be 
given  as  provided  by  section  28,  shall  deliver  the  warrant  and 
bail  bond  to  the  officer  before  whom  defendant  is  bound  by  the 
bond  to  appear  for  an  examination;  and  section)  74,  providing 
that  before  conviction)  defendant  may  be  admitted  to  bail  for  his 
appearance  before  a  magistrate  for  an  examination  if  the  of- 
fense be  a  misdemeanor,  or  for  his  appelarance  in  court  toi  which 
he  ft  sent  for  trial — a  person  charged  with  a  felbny  may  not  be 
admitted  to  bail  before  being  brought  belfore  a  magistrate,  and, 
though  the  magistrate  .issuing  the  *  warrant  charging  a  felony 
indorse  bail  on  it,  a  bond  accepted  by  the  sheriff  is  void. 

J.    PRATT,   ATTORNEY   GENERAL,   AND   M.    R.    TODD,   FOB  APPEIXAl^T. 

The  material  question  in  the  case  is  as  to  the  sufficiency  ot  the 
bail  bond.  It  has  been  held  by  this  court  that  "it  is  essential 
to  the  validity  of  a  recognizance  or  bail  bon-d  that  it  appear  that 
the  defendant  was,  when  recognized  or  bailed,  legally  in:  custody^ 
charged  with  a  public  offense,  and  was  discharged  therefrom  by 
reason  of  giving  the  bond  or  recognizance  and  that  it  K»n  bo 
ascertained  from  the  bond  or  recognizance  that  the  bail  under- 
took that  the  defendant  should  appear  before  a  magistrate  for  an 
examination  of  the  chafge  or  beftyre  a  court  for  the  trial  thereof." 
Henry  v.  Com.,  4  Bush,  427;  Com.  v.  Cummins,  18  B.  Mon.,  26. 

It  Is  also  provided  in  section  85,  Criminal  Code  that:  "No  bail 
bond  or  bail  or  recognizances  shall  be  deemed  to  "be  invalid  by 
reason  of  any  variance  between  its  stipulations  and  the*  pix)vi- 
sions  of  this  Code,  nor  by  failure  of  the  magistrate  or  officer  to 
transmit  or  deliver  the  same  at  the  times  herein  provided,  nor 
by  any  other  irregularity,  provided  it  be  made  to  appear  that 
the  defendant  was  legally  in  custody,  charged  with  a  public  of- 
fense, and  that  he  was  discharged  by  reason  of  the  giving  of  tho 
bond  or  recognizance,  and  provided  that  it  can  be  ascertained 
from  the  bond  or  recognizance,  that  the  ball  undertook  that  the 
defendant  should  appear  before  a  magistrate  for  the  exaanination 
of  the  charge,  or  before  a  court  for  the  trial  thereof." 

The  bond  refers  to  the  warrant  of  arrest,  and  says  "to  anowed 
the  charge  in  the  within  warrant."  The  warrant  and  the  return 
thereon  should  therefore  be  read  in  oonnection  with  this  war- 
rant; and  in  that  way  the  bond  shows  that  Phillips  was  legally 
in  custody;  it  shows  that  he  was  charged  with  a  public  offense^ 
namely,  the  offense  named  in  the  warrant;  that  the  bail  under- 
took that  the  defendant  should  appear  before  the  police  Judge  at 
Catlettsburg   on   the   l«t   of   September,   1902,   to  answer  said 
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charge  named  in  the  warrant.  Hence,  we  conplude  that  the  lower 
court  was  in  error  in  sustaining  a  demurrer  to  the  warrant, 
in  quashing  the  same  and  in  discharging  said  James  Hatcher 
from  his  liability  thefeon.  We  therefore  respectful^  asik  that  the 
Judgment  below  be  reversed,  with  directions  to  render  a  judg- 
ment on  said  bond  in  favor  of  the  Commonweallth  cugaiioflt  the 
said  surety. 

AUTHORITIES  CITED. 

98  Ky.,  593;  75  Ky.,  84;  11  R.,  401;  8  Bush,  463;  Code,  sees. 
27,  28,  29-33,  71,  46,  47,  48-85;  4  Bush,  427;  18  B.  Mon.,  26. 

L.  T.  DVERETT,  attorney  fob  api'ellees. 

On  the  28  th  day  of  July,  1902,  J.  H.  McConnell,  Judge  of  the 
Catlettsburg  police  court,  issued  a  warrant  charging  Zachariah 
Philllips  -with  obtaining  money  under  false  pretensec  Said  war- 
rant was  directed  and  sent  to  the  sherilf  of  Pike  county  for 
execution.  At  the  time  of  issuing  the  warrant  the  said  police 
Judge  made  the  following  endorsement  thereon:.  "Defendants 
may  give  bond  for  their  appearance  to  answer  the  above  charge 
in  the  sum  of  $300."  The  sheriff  of  Pike  county  arrested  said 
Phillips  under  said  warrant  and  tookbond  for  hi»  appearance  be- 
^  fore  said  McConnell,  police  Judge  of  the  city  of  Catlettsburg  with 
James  Hatcher  as  surety  and  returned  the  warrant  and  bond 
to  said  police  Judge.  Phillips  did  not  appear  before  said  police 
Judge  and  he  thereupon  made  the  following  endorsement  on  one 
comer  of  the  warrant,  viz.:  "Forfeited.  J.  H.  McOonnell,  P.  J., 
C.  C./'  and  ini  this  condition  the  warrant  was  transmitted  td 
the  circuit  court  and  there  the  said  forfeiture  is  attempted  to 
be  enforced.  I  respectfully  submit  that  such  (proceeding  is  not 
only  unauthorized  by  Ibw,  but  is  absol4itelyt  void  anJd  shiould  not 
be  tolerated. 

In  the  first  place  the  police  Judge  had  absolutely  no  authority 
to  fix  bail  at  the  time  of  issuing  the  warrant,  the  charge  being  a 
felony.  By  reference  to  section  28,  Criminal  Code,  it  will  be 
seen  that  only  in  misdemeanor  cases  can  bail  be  endorsed  by 
the  police  Judge  when  issuing  the  warrant.  The  warrant  in  this 
case  as  well  as  all  other  'warrants  i^  felony  cases  requires  the 
^arresting  officer  to  bring  the  defendant  before  the  police  Judge, 
and  until  that  is  done  no  ball  can  be  alMwed  and  no  one  save  the 
court  is  allowed  to  take  bond.  In  this  easel  it  is  not  and  can 
not  be  clalDned  that  the  police  Judge  ever  had  the  defendant  be- 
fore him,  or  held  an  examining  trial,  or  that  he  ever  made  the 
slightest  record  of  any  proceedings  relative  theretov  and  hence 
had  no  power  or  authority  to  fix  bail. 
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The  case  of  Morgan,  &c.,  v.  The  Commonwealth,  12  Bush,  84, 
seems  conclusive  of  this  matter.  Quoting  therefrom:  "It  is 
indispensable  to  the  validity  of  the  bail  bond  takeoi  by,  or  In 
pursuance  of  an  examining  court  that  some  judgment  be  entered 
or  memorandum  made  in  writing,  signed  by  the  magistrate  or 
justice,  showing  that  an  examining  court  was  held  and  that  the 
accused  was  admitted  to  bail."  Quoting  further:  "It  is  indis- 
pensable that  the  decision  ot  the  examining  court,  requiring  the 
accused  to  give  bail,  shall  be  filed  In  t^e  trial  court  at  least  be- 
fore there  is  a  forfeiture  of  the  ball  bond." 

In  the  case  at  bar  no  examining  trial  was  ever  had,  no  bail 
ever  fixed,  and  no  record  ever  transmitted  to  the  circuit  courts 
except  the  warrant,  and  this  we  contend  is  not  sufficient.  Then, 
*oo,  the  forfeiture  should  have  been  taken  In  the  circuit  court 
and  not  in  the  police  court;  the  latter  court  has  no  -power  to 
take  the  forfeiture,  but  must  transmit  his  reconds  to  the  trial 
court  where  all  other  steps  must  be  taken. 

It  will  also  be  observed  from  the  record  that  when  the  indict- 
ment was  returned  it  was  not  against  Zacharlah  Phillips,  but 
against  J.  C.  and  W.  P.  Phillips.  It  seems  that  the  style  of  the 
prosecution  was  changed  and  sivbsequently  the  entire  prosecu- 
tion was  dismissed.  I  submit  that  under  the  proceedlnssi  in  this 
case  It  wK>uld  be  a  great  injustice,  as  well  as  unlawful,  to  require 
Mr.  Hatcher  to  pay  $300  as  surety  herein. 

rWherefore  an  affirmance  Is  respectfully  Balked. 

Opinion  op  the  cotjbt  by  JUDGE  NUNN — ^Affirming. 

It  appears  from  the  record  that  on  the  28th  of  July,  1902^ 
J.  H.  McConnell  was  police  judge  of  the  city  of  Catletts- 
burg,  Boyd  county,  Ky.;  that  on  that  day  he  issued  a  war- 
rant of  arrest,  directed  to  the  sheriff  of  Pike  county  Ky., 
charging  Phillips  with  a  felony,  to- wit,  obtaining  money  by 
false  pretenses,  and  representations;  that  the  offense  was 
committed  in  the  city  of  Catlettsburg,  and  directing  the 
sheriff  to  arrest  him,  and  bring  him  to  his  office  in  Catletts- 
burg to  answer  the  charge.  The  police  judge  made  this  in- 
dorsement on  the  warrant:  "Defendant  may  give  bond  for 
his  appearance  to  answer  the  within  charge  in  the  sum  of 
1300.  J.  H.  McConnell,  P.  J.  C.  C."  The  sheriff  of  Pike 
county  arrested  Phillips,  and  took  his  bond,  with  Jamea 
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Hatcher  as  surety.  The  bond  is  as  follows:  "We  acknoi/vl- 
edgp  ourselves  bound  to  the  Commonwealth  of  Kentucky 
in  the  sum  of  f300  that  Zachariah  Phillips  will  appear  in 
the  Catlettsburg  police  court  on  the  1st  day  of  September, 
1902,  to  answer  the  charge  in  the  "within  warrant.  This 
the  8th  day  of  August,  1902.  Z.  W.  Phillips.  James 
Hatcher."  Phillips  failed  to  appear  at  the  time  stated  iu 
the  bond,  and  the  police  judge  indorsed  the  word  "For- 
feited" thereon,  and  returned  the  bond  to  the  circuit  court 
clerk^s  office.  The  circuit  court  directed  a  summons  to  be 
issued  thereon  against  James  Hatcher,  who  appeared  and 
demurred  to  the  proceeding  against  him.  The  court  sus 
tained  his  demurrer  and  dismissed  the  proceeding  against 
him,  and  the  Commonwealth  has  appealed. 

The  only  question  to  determine  is  whether  or  not  the  police 
judge  had  the  legal  right  to  indorse  bail  on  this  warrant, 
and  whether  or  not  the  sheriff  had  the  right  to  accept  bail 
by  virtue  of  such  an  indorsement.  Under  section  27  of  the 
Criminal  Code  a  magistrate  in  issuing  a  warrant  of  arrest 
shall,  in  brief,  describe  the  offense,  state  the  county  in 
which  it  was  committed,  and  command  the  officer  to  whom 
it  was  directed  to  arrest  the  person  named  therein,  and 
bring  him  before  some  magistrate  of  the  county  in  which 
the  offense  was  committed,  to  be  djealt  with  according  to 
the  law.  This  sec'tion  requires  that  the  person  arrested  .be 
brought  before  the  court,  but,  as  modified  by  the  next  sec- 
tion, it  is  left  applicable  alone  to  felonies.  The  next  sec- 
tion (No.  28)  declares  that,  if  the  offense  charged  be  a  mis- 
demeanor, the  magistrate  issuing  the  warrant  shall  indorse 
thereon,  the  amoumt  of  bail  to  be  given  by  the  person 
charged,  and  that  the  bail  may  be  taken  by  the  sheriff  of  the 
cfumty  where  the  arrest  is  made  or  where  the  offense  was 
committed.  This  bond  may  also  be  taken  by  a  deputy  sher- 
iff, er  by  any  constable  making  the  arrest.     By  the  next 
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succeeding  section  it  is  stated  if  the  defendant  give  bail  for 
•iis  appearance  before  the  magistrate  for  an  examination, 
of  the  charge  as  provided  in  the  last  section,  the  officer  tak- 
ing the  bail  shall  fix  the  day  of  the  defendant's  appearance^ 
etc.  This,  section  confines  bail  given  for  the  appearance 
before  the  magistrate  for  an  examination  to  one  charged 
with  a  misdemeanor,  and  excludes  the  idea  that  one 
charged  with  a  felony  can  give  bail  for  his  appearance  be- 
fore a  magistrate.  By  section  83  it  is  provided  that  the 
officer  who  has  executed  the  warrant  of  arrest  shall  make 
return  on  the  warrant  of  the  time  and  manner  of  executing 
it,  and  deliver  the  warrant  to  the  magistrate  before  whom 
the  defendant  is  brought,  or,  if  bail  be  given  as  provided 
by  section  28,  shall  deliver  the  warrant  and  bail  bond  to 
the  officer  before  whom  the  defendant  is  bound  by  the  bail 
bond  to  appear  for  an  examination  of  the  charge.  By  the 
foregoing  sections  it  is  made  clear  that  a  person  charged 
with  a  felony  can  not  be  admitted  to  bail  before  being 
brought  before  a  magistrate.  In  further  support  of  this 
conclusion  reference  is  made  to  section  74  of  the  Criminal 
Code,  which  provides:  "Before  conviction,  the  defendant 
may  be  admitted  to  bail — 1st  for  his  appearance  before  a 
magistrate  for  an  examination  of  the  charge,  if  the  offence 
charged  be  a  misdemeanor;  or,  2d,  for  his  appearance  in 
the  court  to  which  he  is  sent  for  trial  (meaning  after  the 
magistrate  has  held  the  examining  trial,  etc.)"  From  these 
provisions  of  the  Code  we  are  of  the  opinion  that  the  police 
judge  had  no  legal  authority  to  indorse  bail  on  the  warrant 
of  arrest,  and  the  indorsement  of  bail  did  not  authorize  the 
sheriff  to  accept  the  bond.  Their  acts  in  this  matter  being 
unauthorized  and  illegal,  therefore  the  bond  was  void,  and 
the  surety.  Hatcher,  was  not  bound  thereon,  and  the  lower 
court  was  right  in  sustaining  the  demurrer. 
Wherefore  the  judgment  is  affirmed. 
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Case  29 — Iin>iCTMEnT  aqaikst  Eddie  Lowe  fob  R^pe.— Oct.  1. 

Commonwealth  v.  Lowe. 

AFPEAL  IBOM    UB£E^\    CiBCUIT   COUBT. 
DKMUBBBB  to    Il^iDlClTMENT   SuSTAlItED   AND   COMMONWEALTH  APFBALS. 

Revebseo. 
Rapes — Indictment — Scienteb — Disjunctives. 

Held:  1.  An  indictment  charging  that  defendant  wflfuUy  and  felon- 
iously had  intercourse  with  a  female  a^inst  her  will  or  consent, 
or  while  she  was  insensible,  or  incapable  of  exercising  heit  will, 
a  drug  having  been  administered  to  her,  need  not  allege  that  he 
knew  she  was  incapable  of  giving  oons^t  by  reason  of  the  ad- 
ministration of  a  drug. 

2.  An  indictment  charging  that  defendant  feloniously  had  inter- 
course with  a  female  agalust^  her  will  or  consent,  or  while  she 
was  insensible  or  incapable  'of  exercising  her  will,  a  drug  hav- 
ing been  administered  to  her,  is  not  duplicitous,  but  is  proper, 
under  Criminal  Code,  section  126,  providing  that  an  indictment 
must  charge  but  one  offense;  but  if  it  may  have  been  committed 
in  different  anodes,  or  by  different  means,  the  indictment  mlay  al- 
lege the  modes  and  means  In  the  alternative. 

C.  J.  PRATT,  attobney  genebal,  and  M.  R.  TODD,  fob  appellant. 

This  indictment,  was  returned  under  section  1154,  Kentlucky 
Statutes,  which  reads  as  follows: 

"Whoever  shall  unlawfulli^  carnally  know  a  femiale,  of  amd 
above  twelve  years  of  age,  against  her  will  or  oonsent,  or*  by 
force,  or  whilst  she  is  insensible,  shall  be  guilty  of  rape,  and 
punished  by  confinement  in  the  penitentiary  not  liess  than  ten 
nor  more  than  twenty  years,  or  by  death,  in  the  discretioni  of 
the  Jury." 

We  are  not  advised  upon  what  ground  or  for  what  reason  the 
court  below  sustained  the  demurrer  to  the  indictmenit.  This 
is  an  offense  created  by  statute,  and  the  words  of  the  statutd 
are  descriptive  of  the  offense.  It  has  been  heU  in  several  cases 
that  where  the  words  of  the  statute  are  descriptive  of  the  offense 
the  Indictment  slwuld  fiollow  the  language  of  the  statute,  and  in 
that  way  describe  the  offense.  (Com.  v.  Tanner,  <5  Bush,  315; 
Com.  y.  Turner,  8  Bush,  1;  Davis  v.  Com.,  13  Bush,  .318;  Sellers 
V.  Com.,  13  Bush,  331.  > 
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It  is  ST.ated  in  the  indictment  that  EtLel  Pax  ton  was  insensible 
at  the  time  appellee  had  carnal  knowledge  of  her;  that  she  wa^s 
rendered  incapable  of  exercising  her  will  power  and  had  no 
self-control  because  a  drug  unknown  to  the  grand  jury  liad  been 
administered  tx)  her  by  the  appellee.  This  was  certainly  a  suffi- 
cient charge  or  statement  of  facts  to  show  that  she  was.  "insen- 
sible'' at  the  time  the  offense  was  committed.  It  E9eems  to  us 
that  all  the  necessary  averments  are  made  to  constitute  a  good 
indictment  under  section  1154,  Kentucky  Stotutes.  Hence,  we 
respectfully  ask  that  the  judgment  below  be  reversed.  Whar- 
ton's Criminal  Pleading,  161;  Am.  &  Eng.  PL,  vol.  10,  p.  490- 
538;  Oom.  v.  Stout,  7  B.  M..  247. 
W.  T.  CANTRiBLL,  roB  AprELLEE. 

AUTHORITIES  CITED. 

1«  The  indlctmeint  Is  fatally  defective  in  that  it  falls  to  allege 
that  the  defendant  knew  of  the  alleged  condition  of  the  prosecut- 
ing witness,  or  that  he  knew  some  drug  had  "been  administered 
to  her,  and  of  her  incapacity,  to  assent  or)  dissent  to  the  acL 
23  Am.  &  Eng.  Ency.  of  Law',  S56,  note  1;  Clark's  Crim.  Law, 
186;  Coon.  v.  Burke,  105  Mass.,  376;  Roberson's  Ky.  Crim.  Law, 
1,  vol.  343. 

2.  The  offense  must  not  be  stated  in  the  disjunctive,  for  if 
the  rule  were  otherwise,  it  would  always  be  uncertain  which  of 
the  two  accusations  is  Intended.  Clark's  Crim.  Proc.,  169;  Com.  v. 
Perrigo.  3  Met,  5;  Bishop's  Crim.  Prac,  sees.  333,  ^34. 

Opinion  of  the  court  by  CHIEF  JUSTICE  BURN  AM — ^Revebbing. 

The  question  for  decision  by  this  court  upon  this  appeal 
is  the  suflBciency  of  the  indictment  wherein  the  appellee, 
Eddie  Lowe,  is  charged  with  a  violation  of  section  1154  of 
the  Kentucky  Statutes  of  1899,  which  reads  as  follows: 
''Whoever  shall  unlawfuHy  carnally  know  a  female,  of  and 
above  twelve  years  of  age,  against  her  will  or  consent,  or 
by  force,  or  whilst  she  is  insensible,  shall  be  guilty  of  rape, 
and  punished  by  confinement  in  the  penitentiary  not  less 
than  ten  nor  more  than  twenty  years,  or  by  death  in  the 
discretion  of  the  jury.''  The  indictment  reads  as  follows: 
"The  grand  jury  of  the  county  of  Green,  in  the  name  and 
by  the  authority  of  the  Commonwealth  of  Kentucky,  ac- 
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case  Eddie  Lowe  of  the  crime  of  carnallj  knowing  a  female 
against  her  will  or  consent,  committed  in  manner  and  f  ornj 
as  follows,  to- wit:  The  said  Eddie  Lowe,  in  the  said  county 
of  Green,  on  the  6th  day  of  June,  1902,,  and  before  the 
finding  of  the  indictment  herein,  did  unlawfully,  willfully, 
and  feloniously  carnally  know  a  female,  to-wit,  Miss  Ethel 
Paxton,  of  and  above  twelve  years  of  age,  against  her  will 
or  consent,  or  whilst  she  was  insensible  or  incapable  of  ex- 
ercising her  will,  some  drut;  to  the  grand  jury  unknown 
having  been  administered  to  her,  and  she  being  incapable 
of  exercising  her  will  power  at  the  time,  and  having  no  self 
control,  contrary  to  form  of  the  statute  in  such  cases  made 
and  provided,  and  a&rainst  the  peace  and  dignity  of  the 
Commonwealth  of  Kentucky."  The  trial  court  sustained  a 
demurrer  to  this  indictment,  and  the  Commonwealth  prose- 
cutes this  appeal. 

It  is  insisted  for  appellee  upon  this  appeal  that  the  in- 
dictment is  fatally  defective  for  two  reasons:  First,  be- 
cause it  does  not  charge  that  the  defendant  knew  that  the 
prosecuting  witness  was  insensible,  in  consequence  of  a 
drug  having  been  administered  to  her;  second,  that  the  of- 
fense with  which  he  is  charged  is  not  stated  with  sufficient 
certainty  to  apprise  him  of  the  specific  crime  for  which  he 
is  to  be  prosecuted,  in  consequence  of  the  use  of  the  dis- 
junctive "or"  instead  of  the  conjunctive  "and"  in  the  in- 
dictment. The  certainty  required  by  section  124  of  the 
<.'riminal  Code  must  be  such  as  will  apprise  the  defendant 
of  the  nature  of  the  afousation,  and  enable  him  to  plead  the 
indictment  and  tlK»  judgment  thereon  in  bar  of  any  subse- 
quent prosecution  for  the  same  offense.  See  Coju.  v. 
White,  18  B.  Mon.,  493;  Com.  v.  Perrigo,  3  Mete,  5.  The 
complaint  that  ^he  indictment  does  not  charge  that  the  ac- 
cused knew  that  Miss  Paxton  was  incapable  of  giving  eon- 
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sent  by  reason  of  tho  administration  to  her  of  some  drug 
Is  not  well  taken.  The  gist  of  the  charge  against  the  de- 
fendant is  that  he  had  wilifuily  and  feloniously  had  inter- 
course with  Miss  Paxton  against  her  will  or  without  her 
consent;  in  other  words,  that  he  was  guilty  of  the  common- 
law  crime  of  rape.  This  crime  belongs  to  that  class  of 
felonies  where  the  statement  of  the  act  necessarily  implies 
a  knowledge  of  its  illegality,  and  where  no  averment  of 
knowledge  or  bad  intent  is  necessary.  In  discussing  this 
question,  Mr.  Wharton  in  his  Criminal  Pleading  and  Prac- 
eiee  (8th  Ed.)  says:  "Where  guilty  knowledge  is  not  an 
essential  ingredient  of  the  offense,  or  where  a  statement 
of  the  act  itself  necessarily  includes  a  knowledge  of  the  il- 
legality of  the  act,  no  averment  of  knowledge  is  necessary.'^ 
To  the  same  effect  is  1  Hale,  P.  C,  561;  2  East,  P.  C,  51; 
1  Chitty,  Criminal  Law,  242;  and  Commonwealth  v.  Stout, 
etc.,  46  Ky.,  249.  It  is  otherwise,  however,  in  that  class  of 
cases  where  guilty  knowledge  is  not  implied,  and  is  a  sub- 
stantive ingredient  of  the  offense.  Thus,  in  an  indictment 
for  selling  an  obscene  book,  a  scienter  is  necessary;  so  an 
indictment  for  selling  unwholesome  water.  See  Wharton's 
Criminal  Pleading  &  Practice,  section  164,  and  10  A.  &  E. 
En.  of  P.  &  P.,  491.  The  enumeration  in  the  indictment 
disjunctively  of  several  different  means  which  may  have 
been  resorted  to  by  the  accused  in  the  commission  of  the 
offense  seems  to  be  expressly  authorized  by  section  126  of 
the  Criminal  Code,  which  reads  as  follows:  "An  indict- 
ment, except  in  the  cases  mentioned  in  the  next  section, 
must  charge  but  one  offense;  but  if  it  may  have  been  com- 
mitted in  different  modes  or  by  different  means,  the  indiot- 
ment  may  allege  the  modes  and  means  in  the  alternative.'' 
This  provision  of  the  Code  changes  the  common-law  rule  as 
to  alternative  allegations  in  an  indictment  as  to  the  dif- 
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ferent  modes  and  means  which  the  accused  may  have  re- 
sorted to  in  the  commission  of  the  offense  charged.  The 
indictment  only  charges  the  defendant  with  one  offense — 
that  of  willfully  and  feloniously  carnally  knowing  a  female 
above  the  age  of  twelve  years  against  her  will  and  con- 
sent- The  alternative  statements  complained  of  only  refer 
to  the  modes  or  lueans  by  which  he  may  have  accomplished 
the  crime.  It  »would  certainly  have  been  competent  to  have 
shown  that  the  woman  was  incapable  of  giving  consent  by 
reason  of  the  fact  that  she  had  been  previously  drugged, 
if  the  indictment  had  only  charged  defendant  with  having 
carnally  known  her  against  her  consent.  It  follows,  there- 
fore, that  the  indictment  under  this  provision  of  the  Code 
is  not  objectionable  for  duplicity,  and  that  the  trial  court 
erred  in  sustaining  the  demurrer.  For  reasons  indicated, 
the  judgment  is  reversed,  and  the  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


Oabe  30 — Action  by  Bbown  Anderson  against  liOUiSA  A*  Kbmvbb 
iroB  THE  Termination  of  a  Tbust. — Oct.  1* 

Anderson  v.  Kemper  and  Others. 

apfeaii  from  jefferson  circuit  court,  chancery  division. 

Judgment  for  Defendants  and  Plaintiff  Appeals.    Affirmed. 

Spkndthkift — —Trust— CJeeation — Construction — Purpose — Termi- 
nation— ^Rights  op  Cestui  Que  Trusiv-<Remainderman — 
Change — 'Trustee — Discharge — Grounds — Incompatibility. 

Held:  1.  Plaintiff,  who  was  a  spendthrift,  conveyed  certain'  real 
estate  tio  his  father  by  absolute  deed.  As  part  of  thet  same  trans- 
action, however,  a  bond  w%s  executed  by  the  father,  binding  the 
obligors  to  pay  plaintiff  an  annuity,  and  at  hid  death  ta  pay 
17,000  to  plaintifTs  heirs;  The  Intent  of  the  proceedings,  was 
to  divest  plaintiff  of  the  title  to  the  property,  but  toi  (preserve  to 
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him  the  beneficial  use  thereof  during  his  Hfe,  and  to  secure  th& 
value  Off  the  remainder  to  his  heirs  at  his  death.  Helo^  that 
such  deed  and  bond,  when  construed  togelther,  createNl  an  ex- 
press trust  for  plaintiff's  benefit 

2.  Where,  by  certain  conveyances^  to  which  plaintiff  was  a  party  as 

grantor,  bis  prt>perty  was  conveyed  to  trustees  for  his  benefit  for 
life,  and  thereafter  to  be  divided  among  his  heirs,  the  fact  that 
by  reason  of  a  change  in  plaintiiff's  habits  he  thereafter  became 
competent  to  manage  his  affairs,  and  desired  to  do  so,  was  insuf- 
ficient to  authorize  a  termination  of  the  trust. 

3.  Where  land  was  coaveyed  for  the  benefit  of  the  grantor  for  life, 

remainder  to  his  heirs,  a  subsequent  instrument,  in  so  far  as  it 
purported  to  change  the  beneficiary  in  remainder,  was  invalid. 

4.  Where  a  trust  of  certain  lands  provided  that  the  grantor  should 

receive  an  annuity  of  ^00  per  year,  and  on  his  death  the  prop- 
erty should  go  to  his  heirs,  it  was  competent  for  such  grantor 
during  his  life  to  change  the  annuity  to  one  providing;  for  th^ 
whole  of  the  net  income  of  the  estate  necessary  ifor  his  support. 

5.  Where  trustees  have  managed  an  estate,  with  strict  fidelity  and 

unusual  ability,  they  will  not  be  discharged  .because  of  merd 
strained  relations  between  them  and  the  cestui  quel  trusty  which 
were  probably  due  to  the  cestui's  own  misconxSiuct  Bud  misjudg- 
ment  of  the  trustees. 

6.  Where!  trustees,  by  reason  of  an  advancement  of  their  personal 

funds,  had  become  creditors  of  the  trust,  a  Jud^^ment  appropriat- 
ing one-half  of  the  net  inoome  to  the  repayment  of  such  advance- 
ment, subject  to 'the  original  trust  to  pay  so  much  of  the  income 
as  was  necessary  for  the  cestui's  support,  should  ^  construed 
as  only  authorizing  an  appropriation  to  the  trustees  after  a  suf- 
ficient amount  had  been  atpprofpriated  for  the  cestui's  support 

JOHN  iROBERI^,  D.  M.  RODMAiN  and  SAMUE2L  CUBAVEXEl;  XOB 

APPKTJ.ANT. 

STATEMENT  OF  QUESTION®  DISCUSSED  A/ND  AXPTQORrnBS 

CITED. 

1.  The  atatute  of  limitation  does  not  bar  si  anbsistlns  and  coiy 
tinning  trust.     Sec.  2543,  Ky.  Stats. 

2.  A  Judgment  on  demurrer  does  not  bar  a  subsequent  snit 
based  upon  a  cause  of  action.    Birch  v.  Funk,  2  Met,  544. 

3.  Advice  given  by  a  chancellor  to  a  trustee  where  the  basis 
of  the  trust  is  not  before  him,  is  no  justification  of  the  acts 
of  the  trustee  pursuant  to  such  advice^  nor  will  the  approval 
of  the  acts  of  a  trustee  by  the  ohancellor  based  upon  such  im- 
perfect information  relieve  the  trustee  from  liability*  when  the 
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true  state  of  the  case  Is  brought  bejk)re  the  ooort  of  equity  in  a 
subs^uent  proceeding. 

4.  Lasting  and  permanent  buildings  made  upon  real  estate 
ought  not  to  be  charged  exclusively  upon  the  income  <^  a  life 
tenant 

5.  A  trustee  without  express  power  has  no  right  to  borrow 
naoney  to  make  permanent  buildings  on  real  esttate  land  charge 
the  income  with  exclusive  expense. 

6.  The  chancellor  ought  not  to  appoint  trustees  who  are  un- 
friendly to  the  beneficiaiy  and  whose  interest  it  is  to  keep  up  the 
remainder  at  the  expense  of  a  life  estate,  especially  where  the 
remaindermen  derive  their  title  through  the  benevolence  of  th& 
life  tenant. 

POINTS  AND  AUTHORITIES  CITED. 

Rea  adjudicata.  Maize  v.  Bowtman,  93  Ky.,  205;  17  R.,  SI; 
Pepper  v.  Donnelly,  87  Ky.,  259;  Birch  v.  Funk,  2  Met,  544. 

Statute  of  limitations.  Beach  t.  Cummins,  13  Rep.,  831; 
^hwartz  v.  Castlen,  22  Rep.,  1063;  Caldwell  v.  Hampden,  21 
Rep.,  793;  Spalding's  Heirs  v.  I.  S.  Reform,  21  Rep.,  1107;  Kerr 
on  Fraud  and  Mistake,  pp.  308-310  land  notes;  Same,  pp.  155^7- 
164;  3  Redfield  on  Wills,  p.  601;  2  Story's  Equity,  sec.  1520  (a); 
.  Angell  on  Limitations,  183-191;  Adama'  Bquity,  pp.  63-4;  Mitchell 
V.  Tyler,  20  Rep.   (Ky.),  1250. 

Dealings  between  fiduciaries  and  cestui  que  trust  void.  Kerr 
on  Fraud  and  Mistake,  158  and  notes;  Pomeroy's  Eti.  Jur.,  956; 
Perry  on  Trusts.  2d  ed.,  sec.  104;  Willard's  Ai.  X,  pp.  169-176; 
Schouler's  Dom.  Relations,  sec.  389;  Hill  ob  Trustees,  159,  536; 
Brannin  v.  Sherley,  91  Ky.,  455;  Webster  v.  Bush,  19  Rep.; 
2  Story'b  Eq.,  sec  1316;  Longest  v.  Tyler,  1  Duval,  193. 

Remaindermen  button,  &c.,  can  not  profit  by  conduct  of  trus- 
tees.   3  Redfield  on  Wills,  p.  601;  Thomas  v.  Hite,  6  R  Mon.,  598. 

WILKINS  Q.  ANDERSON,  attoeivet  fob  APPELLBBt. 
CNo  brief  for  appellees  in  the  record.) 

Opinion  of  the  ooust  by  JUDGE  O'REAR — ^Affibmino. 

Appellant  had  the  title  to  certain  unimproved  city  and 
rural  property  in  Jeflferson  county  prior  to  1872,  which  had 
descended  from  his  maternal  grandfather.  It  was  suj)- 
posed  to  be  worth  about  f9,000.  In  addition,  he  had  about 
15,000  of  personal  estate  similarly  derived,  which  went  into 
the  hands  of  his  father,  James  Anderson,  Jr.,  as  his  guar- 
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dian.  The  guardian  settled  with  appellant,  and  paid  hiin 
in  full;  indeed,  overpaid  him,  as  shown  by  the  settlement 
made  after  ^appellant's  manhood.  James  Anderson,  Jr., 
had  six  children — ^five  daughters  and  the  appellant.  He 
died  July  1,  1882.  He  had  been  a  successful  business  man. 
By  reason  of  certain  intemperate  habits  and  disinolinatiOD 
to  work  or  to  engage  in  business,  appellant  soon  squan- 
dered the  personalty  above  mentioned,  and  was  taking  steps 
looking  to  the  sale  of  his  realty.  According  to  appellant's 
own  statement,  he  was  not  only  a  wild  reckless  young  fel- 
low then,  but  had  neither  the  taste  nor  aptitude  for  busi- 
ness. He  seems  to  have  been  almost  oblivious  of  the  seri- 
ODS  affairs  of  life.  It  does  not  appear  that  this  was  because 
of  deficient  mind,  but  was  rather  a  disinclination  and  a  re- 
fusal to  take  interest  in  them.  Probably  with  these  char- 
acteristics in  mind,  as  well  as  a  remembrance  of  his  recent 
experience,  and  an  acknowledgment  of  his  disqualification 
for  managing  with  safety  such  an  estate,  appellant  exe- 
cuted a  deed  conveying  the  above-named  real  estate  to  his 
father  July  9,  1872.  Certain  it  is,  whatever  may  have  been 
the  moving  consideration,  that  such  conveyance  by  ordinary 
deed,  conveying  apparently  the  fee-simple  title,  was  then 
executed  by  appellant.  The  recited  consideration  was 
f9,000  cash.  It  is  now  admitted  that  in  faot  the  $9,000 
recited  as  the  consideration  was  not  paid.  Instead,  James 
Anderson,  Jr.,  with  his  daughter,  Edmonia  P.  Anderson, 
as  his  surety,  executed  to  Geo.  W.  Anderson 
as  trustee  for  appellant,  an  annuity  bond,  binding  the 
obligors  to  pay  to  appellant  ?oOO  annually,  and  at  his  death 
to  pay  $7,000  to  his  heirs.  This  agreement  continued  till 
July,  1877.  From  July,  1872,  to  July,  1877,  the  $500  pro- 
vided for  by  the  bond. had  been  promptly  paid  to  Brown 
Anderson.    James  Anderson,  Jr.,  had  in  1877  come  to  quite 
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an  advanced  age.  He  then  prepared  to  make  a  will.  As 
the  result  of  a  conference  with  certain  members  of  the  fam- 
ily,  including  appellaot,  James  Anderson,  Jr^,  conyeyed  the 
identical  property  which  had  been  conveyed  to  him  by  ap- 
pellant to  three  trustees,  to-wit,  Geo.  W.  Anderson,  Ed- 
monia  P.  AndersoE,  and  Wilkins  G.  Anderson  (the  latter 
a  son-in-law  and  nephew  to  the  grantor),  to  hold  and  man- 
age ip  trust  for  appellant.  The  terms  and  conditions  of 
the  trust  were:  (1)  That  the  trustees,  or  the  survivors  of 
them,  might  sell  and  convey  the  property  and  reinvest  the 
proceeds.  (2)  That  they  should  pay  to  Brown  Anderson 
(appellant),  during  his  natural  life,  so  much  of  the  net  rents, 
issues,  and  profits  of  the  said  lands  or  proceeds  as  might 
be  necessary  for  his  support;  the  payment  to  be  yearly^ 
half-yearly,  quarterly,  or  monthly,  as  his  needs  might  re- 
fjiiire.  (3)  If  Brown  Anderson  should  die  with  issue,  then 
such  land  should  go  to  them  in  fee  simple.  (4)  If  he  should 
die  without  issue,  then  the  property  should  go  to  the  law- 
ful heirs  of  James  Anderson,  Jr.  Appellant,  Brown  Ander- 
son, was  named  in  this  last  deed  as  the  party  of  the  third 
part,  and  signed  and  acknowledged  it.  The  trustees  named 
accepted  the  trust,  and  have  been  ever  since  executing  it. 
At  the  same  time  when  this  deed  was  made  the  bond  exe- 
cuted July  9,  1872,  was  canceled  in  consideration  of  this 
settlement.  By  his  will,  prepared  at  or  about  the  same 
time,  James  Anderson,  Jr^^  directed  his  estate  divided  into 
six  equal  parts.  After  satisfying  certain  specific  bequests, 
he  gave  to  the  same  trustees  a  one-sixth  part,  the  income, 
only  of  which  was  to  be  applied,  as  far  as  necessary,  ta^the 
support  of  appellant.  Touching  this  the  will  provided: 
''In  no  event  or  contingency  shall  said  Brown  have  ri^t 
in  or  control  over  the  principal  of  said  one-sixth,  or  more 
of  the  inoome  than  is  necessary  for  his  support."    At: 
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Brown's  death  this  principal  was  to  be  disposed  of  exactly 
as  was  done  in  the  deed  of  1877.  One  of  the  trustees  (Geo. 
W,  Anderson)  died  some  years  ago.  This  suit  was  brought 
by  appellant,  Brown  Anderson,  against  the  surTiving  trus- 
tees, who  are  also  the  surviving  executors  of  James  Ander- 
son, Jr.'s,  will  and  against  the  devisees  and  heirs  of  James 
Anderson,  Jr.  A  number  of  amendments  were  filed,  some- 
what obscuring  the  purpose  of  the  original  suit,  but  from 
all  of  them  we  think  its  scope  was  to  (1)  have  the  trust 
created  by  the  deeds  of  July  9,  1872,  and  of  July,  1877,  set 
aside  and  annulled,  and  to  have  the  property  described  in 
the  last-named  deed  conveyed  to  appellant  in  fee  simple; 
or  (2)  if  that  could  not  be  done,  then  to  have  the  fourth 
clause  of  the  trust  deed  of  July,  1877,  set  aside  and  held 
for  naught;  (3)  to  require  appellees  Edmonia  P.  Anderson 
and  Wilkins  G.  Anderson  to  settle  their  accounts  as  trus- 
tees, and  to  pay  over  to  appellant  any  balance  income  on 
the  trust  property;  (4)  to  have  the  trustees  removed,  and 
another  appointed  in  their  stead;  (5)  to  have  certain  settle- 
ments theretofore  made  by  the  trusjtees  surcharged.  "Such 
further  and  other  relief  as  to  equity  belongs"  was  also 
prayed  for. 

Appellees  took  the  position  that  no  trust  was  created 
until  the  transaction  of  July,  1877.  It  is  true  the  deed  of 
July  9,  1872,  was  in  form  a  conveyance  of  the  fee  simple 
title.  But  it  did  not  contain  the  whole  of  the  agreement 
between  the  parties.  The  bond  executed  simultaneously  is 
as  much  a  part  of  the  transaction  as  if  set  out  in  terms  in 
the  body  of  the  deed.  The  true  effect  and  intent  of  that 
proceeding,  as  between  the  parties  to  it,  was  to  divest 
Brown  Anderson  of  the  legal  title  to,  but  reserve  to  him 
the  beneficial  use  of,  that  property.  Its  fixed  value  was  to 
be  accounted  for  by  the  grantee  to  a  named  trustee  of  the 
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grantor,  and  so  paid  that  the  full  enjoyment  of  its  use  was 
insured  to  him  during  life,  and  that  the  value  should  go 
to  his  heirs  at  his  death.  Tihis  construction  was  undoubt- 
edly the  one  in  the  minds  of  the'  parties,  for  when  the  deed 
of  1877  came  to  be  made,  at  a  time  when  James  Anderson, 
Jr.,  was  preparing  to  fix  up  his  own  affairs  finally,  we  find 
him  ridding  his  estate  of  the  burden  of  providing  the  an- 
nuity required  by  the  bond  of  1872,  and  of  binding  Brown's 
property  alone  with  its  payment.  So  the  transaction  of 
July,  1877,  confessedly  creating  a  trust  upon  this  identical 
property  for  the  benefit  of  this  identical  beneficiary,  was 
made  to  continue,  although  in  somewhat  altered  form,  the 
original  purpose  of  the  parties.  Furthennore,  if  James 
Anderson,  Jr.,  had  failed  prior  to  1877  to  comply  with  the 
terms  of  the  bond,  the  chancellor,  upon  an  application  of 
Brown  Anderson,  would  have  subjected  that  proj)erty  to 
the  execution  of  the  trust  stipulated  in  the  bond.  We  are 
of  opinion  that  an  express  trust  was  created  by  the  deed 
and  bond  of  July  9,  1872  in  behalf  of  appellant,  and  ac- 
cording to  the  terms  of  the  bond.  Howard  v.  Howard, '60 
Vt.,  362,  U  Atl.,  702;  Sargent  v.  Baldwin,  60  Vt.,  17,  13 
Atl.,  854. 

Appellant  seeks  to  have  the  trust  effected  by  these  sev- 
eral instruments  set  aside,  on  the  principal  ground  that  the 
purpose  of  the  trust  or  the  reason  for  creating  it  no  longer 
exists  and  that,  therefore,  he  should  be  reinvested  with  the 
title  to  his  own  property.  He  says  that  the  reason  for 
creating  the  trust  was  because  he  was  then  dissipated,  an 
inebriate;  and  that,  to  prevent  his  squandering  his  prop- 
erty, it  was  conveyed  to  be  held  in  trust  for  his  benefit. 
While  it  appears  that  appellaant  was  then  an  inebriate, 
and  that  now  for  twenty  years  or  more  he  has  been  strictly 
sober,  yet  it  does  not  appear  anywhere  that  appellant's 
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bibulous  habits  were  the  cause  or  consideration  for  creating 
the  trust.  If  the  instruments  creating  it  had  recited'  the 
reason,  it  would  be  clear  that  if  that  reason  no  longer  ex- 
isted, the  property  should  be  conveyed  to  the  beneficial 
owner.  Weakley,  Trustee,  v.  Buckner,  91  Ky.,  457;  13  R., 
37;  16  S.  W.,  130;  Brannin  v.  Sherley,  91  Ky.,  450;  12  B., 
977;  16  S.  W.,  94.  But  neither  do  the  instruments  say 
what  was  the  moving  cause  for  creating  the  trust,  nor  is 
that  fact  otherwise  established  in  the  record.  Two  of  the 
principal  actors — James  Anderson,  Jr.,  and  Geo.  W.  Ander- 
son, the  original  trustee — are  dead,  as  is  the  distinguished 
attorney  who  prepared  the  papers  of  the  1877  transaction. 
We  are  not  authorized  by  the  state  of  the  record  to  say 
that  the  reason  or  necessity  which  moved  the  creation  of 
the  trust  no  longer  exists. 

Other  grounds  adverted  to  in  argument,. though  not  very 
clearly  or  specifically  set  forth  in  the  pleadings,  are  fraud 
or  mistake  in  the  execution  of  the  papers.  Of  fraud  there 
is  no  evidence.  The  evidence  of  mistake  is  too  meager  to 
entitle  it  to  any  great  consideration.  At  best  it  is  the 
statement  of  appellant  that  he  did  not  then  understand  tho 
instruments.  That,  he  may  not  have  foreseen  everything 
that  has  come  to  pass  relating  to  his  support  from  this 
property  is  likely  enough;  but  that  he  had  suflacient  mind 
to  comprehend  the  probable  workings,  as  well  as  the  gen- 
eral effect,  of  the  transaction,  there  can  be  but  little  doubt. 
It  was  not  provided  in  any  of  these  papers  for  the  revoca- 
tion of  the  trust  either  by  the  settlor  or  by  the  oetftui  que 
trust.  It  is  not  claimed  by  appellant  that  such  power  of 
revocation  was  to  exist,  and  that  by  oversight  or  mistake  or 
otherwise  it  was  omitted  from  thfe  instruments  as  drafted. 
Indeed,  the  terms  of  the  instruments  themselves  seem  to 
contemplate  that  the  arrangement  would  exist  in  whatever 
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event,  during  the  lifetime  of  the  settlor.  "The  party  who 
makes  a  voluntary  deed,  wlietber  of  real  or  personal  estate, 
without  reserving  the  power  of  altering  or  revoking  it,  has 
no  right  to  disturb  it,  and  as  against  himself  it  is  valid  and 
binding,  both  in  equity  and  at  law."  Stone  v.  King,  7  K. 
1.,  358,  84  Am.  Dec,  557;  Bunn  v.  Wintbrop,  1  Johns,  Ch. 
iN.  Y.),  329;  Sargent  v.  Baldwin,  60  Vt.,  17,  13  Atl.,  854; 
Salisbury  v.  Bigelow,  20  Pick.  (Mass.),  174. 

Appellant  introduced  evidence  tending  to  show  that  he 
was  now  competent  to  manage  and  control  his  own  estate, 
and  testified  tliat  he  was  specially  desirous  of  doing  so.  In 
Palk  V.  Turner,  101  Mass.,  494,  a  married  woman  brought 
suit  to  set  aside  a  deed  of  trust,  by  which,  before  her  mar- 
riage, she  had  conveyed  all  her  property  to  a  trustee,  for 
her  exclusive  benefit  during  her  life,  reserving  the  power 
of  appointment  by  will,  or,  in  default  of  such  appointment, 
the  proceeds  of  the  estate  to  be  paid 'to  her  children  living 
at  her  death  and  the  is«ue  of  any  deceased  children  in  equal 
shares.  It  was  said  by  the  court:  ^*The  bill  avers  that  \ 
she  now  desires  to  regain  the  possession  and  management 
of  the  property,  and  has  the  ability  to  manage  it.  Nothing 
appears  in  the  case  to  raise  doubt  as  to  her  ability,  either 
at  present  or  when  she  made  the  deed.  But  the  ability  of 
the  cestui  que  trust  to  manage  the  property,  or  his  desire  to 
do  so,  has  never  been  recognized  as  a  ground  for  setting 
aside  a  trust."  1  Perry  on  Trusts,  section  104;  Ingram  v. 
Kirkpatrick,  41  N.  C,  463,  51  Am.  Dec,  428.  Although  ap- 
pellant testifies  that  he  did  not  have  the  benefit  of  legal 
advice  in  the  preparation  of  the  papers  creating  this  trust, 
he  admits. that  he  did  talk  to  Hon.  James  Speed  about'  it, 
and  it  is  pretty  clearly  shown  that  Mr.  Speed  was  present 
in  the  capacity  of  an  attorney  when  the  papers  of  1877  were 
prepared  and  acted  in  their  preparation.    But  it  was  held 


Digitized  by  VjOOQIC 


348 KENTUCKY  REPORTS. [Vol.  116 

AadereoQ  y.  Kemi^r  smd  Others. 

in  Riddle  v.  Cutter,  49  Iowa,  547,  that  the  fact  that  the  per- 
son making  a  voluntary  Bettlement  did  not  have  independ- 
ent legal  advice  did  not  warrant  the  setting  aside  of  the 
trust,  unless  the  beneficiary  stood  in  some  fiduciary  capac- 
ity to  the  donor,  or  the  trustee  was  benefited  thereby.  This 
was  held  in  the  case  of  a  conveyance  by  a  drunkard  in  trust 
for  the  support  of  his  family.  In  this  case  the  settlor  was 
himself  the  chief  beneficiary.  In  the  trust  as  originally 
created  the  trustee  derived  no  benefit  from  it.  By  the  al- 
teration of  the  terms  in  1877  the  substituted  trustees  took 
no  greater  interest  than  they  had  before  '(under  the  con- 
struction and  correction  herein  given  that  instrument),  and 
their  interest  in  any  event  was  contingent  and  inchoate. 
We  are  of  opinion,  upon  authority,  that  a  trust  not  revoca- 
ble by  its  terms,  understandingly  entered  into  hj  the  par- 
ties, and  free  from  fraud,  can  not  be  revoked  at  the  caprice 
or  whim  of  any  of  the  parties,  without  the  consent  of  all.  The 
authorities  are  equally  clear  and  uniform  that,  where  such  a 
trust  has  been  once  created,  it  is  beyond  the  power  of  the  set- 
tlor to  alter  its  terms  or  beneficiaries,  save  by  the  consent  of 
the  cestui  que  trust.  Therefore  the  attempted  change  by  >the 
deed  of  1877  of  the  ultimate  beneficiaries,  who  were  to 
take  the  remainder  of  the  estate  created  by  the  first  instru- 
ment of  1872  from  the  heirs  of  Brown  Anderson  to  those 
of  James  Anderson,  Jr.,  was  invalid.  Perry  on  Trusts, 
section  104;  Ingram  v,  Kirkpa trick,  supra;  Ewing  v.  War- 
ner, 47  Minn.,  446,  50  N.  W.,  603;  Ewing  v.  Jones,  130  Ind., 
247;  29  N.  E.,  1057,  15  L.  R.  A.,  75;  Rife's  Appeal,  110  Pa., 
232,  1  Atl.,  226;  Howard  v.  Howard,  supra;  Hildreth  v. 
Eliot,  8  Pick.,  293;  Hellman  v.  McWilliams,  70  Qal.,  449,  11 
Pac,  659.  The  cestui  qm  trust  who  was  entitled  to  the 
whole  of  the  net  income  of  the  trust  estate  during  his  life 
may  consent,  where  he  is  not  under  legal  disability,  to  a 
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•change  of  the  terms  of  the  trust,  bnt  not  so  as  to  affect  the 
other  beneficiaries.  Therefore  it  was  competent  for  appel- 
lant to  have  consented  to  change  the  annuity  of  f  500  to  one 
providing  for  the  whole  of  the  net  income  of  the  estate  nec- 
essary for  his  support.  Whether  the  change  of  the  invest- 
ment from  personalty  to  realty  made  by  the  instrument  of 
1877  will  be  approved  on  a  final  settlement  of  the  trust 
will  depend  upon  the  conditions  existing  when  that  event 
shall  occur. 

In  view  of  these  conclusions  it  is  not  necessary  to  notice 
certain  pleas  of  limitation  in  the  record. 

In  so  far  as  this  action  sought  a  surcharging  of  the  set^ 
tlement  of  the  trustees'  accounts,  there  was  no  averment 
of  any  error  or  omission  of  the  trustees  to  charge  them- 
selves properly  in  any  of  the  settlements  previously  made, 
uor  is  there  evidence  of  such  error  or  omission.  In  the  set- 
tlement made  in  this  case  by  the  trustees  the  transactions 
seem  to  have  been  particularly  careful  and  clearly  proper. 
The  settlement  is  full  and  explicit  and  no  specific  charge  is 
made  of  any  irregularity  therein. 

Appellant  complains  at  the  treatment  received  at  the 
hands  of  his  trustees  and  charges  that  their  relations  are 
>80  strained  that  it  is  improper  that  they  should  be  con- 
tinued. So  far  as  his  treatment  at  the  hands  of  his  trus- 
tees is  concerned,  the  record  discloses  that  they  have  man- 
aged his  estate  with  strict  fidelity,  and  with  unusual  abil- 
ity. It  has  increased  in  value  and  in  earning  capacity.  It 
has  been  changed  under  the  power  of  the  deed  from  an  unr 
productive  estate  to  one  that  has  yielded  a  support  suflK- 
cient  to  have  maintained  appellant  despite  the  fact  that  he 
has  been  unable  to  do  anything  toward  his  own  support 
This  has  entailed  upon  the  trustees  considerable  labor, 
great  vigilance,  and  on  numerous  occasions  the  advanoe- 
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ment  of  their  private  means  to  the  accommodation  of  ai>- 
pellant's  wants.  In  this  way,  as  well  as  by  reason  of  cer- 
tain needed  improvements  made  upon  the  property  so  as 
to  make  it  productive,  the  income  of  the  estateihas  been 
anticipated,  and  by  the  judgment  of  the  court  these  excess- 
ive expenditures  have  been  adjudged  to  api)ellee  trusltees 
as  a  charge  against  the  income  but  subordinate  to  the  sup- 
port of  the  appellant.  The  relations  between  the  trustees 
and  appellant  do  not  appear  to  be  at  all  cordial.  Yet  it 
does  not  appear  that  the  trustees  have  failed  in  any  in- 
stance to  provide  appellant  with  every  necessity  that  the 
estate  would  afford — even  more.  They  have  kept  him 
strictly  within  his  income — as  they  should  have  done — save 
when,  for  some  reason,  the  income  was  abnormally  reduced 
for  the  time  being — as  by  the  property  being  without  ten- 
ants, etc.  More  than  a  punctual,  scrupulous  administration 
of  the  trust  is  not  required.  It  does  not  matter  so  mucli 
what  was  the  state  of  feeling  between  the  parties,  so  long 
as  it  did  not  interfere  with  a  just  and  proper  discharge  of 
the  fiducial  duties.  Appellant's  own  conduct  and  misjudg- 
ment  of  the  trustees  is  doubtless  responpible  for  much  that 
he  feels  towards  them. 

It  is  complained  that  by  the  judgment  the  net  income  is 
so  reduced  as  that  it  is  insufficient  to  support  appellant 
with  even  the  bare  necessities  of  life.  We  do  not  so  read 
the  judgment.  While  it  authorizes  the  appropriation  of 
one-half  of  the  net  income  to  the  repayment  to  appellees 
of  the  several  sums  adjudged  them  in  the  action  in  the  way 
of  advancements,  yet  it  is  expressly  adjudged  that  this  is 
subject  to  the  original  trust;  that  is,  the  support  of  apj>et- 
lant.  This  means,  of  course,  that  if  one-half  of  the  net  in- 
come should  not  be  sufficient  for  his  support,  then  he  must 


Digitized  by  VjOOQIC 


Yol.  116]  SEPTEMBER  TERM,  1903.  bbl 


Hurst  Y.  Davidson  and  Others. 


be  supported  out  of  the  income,  as  far  as  it  is  possible,  even 
to  the  postponement  of  appellees'  judgment  debts. 

The  judgment  of  the  circuit  court  having  been  in  aooord 
with  these  views,  it  is  affirmed* 


Case  31— Action  bt  W.  L.  Hukst  against  Sabah  Davidson  and 
Othebs  fob  a  Settlement  of  tue  Estate  of  John  A.  Duff,  De- 
ceased.— Oct.  2. 

Hurst  V,  Davidson  and  Others. 

APPEAL  FBOM   FEBBT   CIBCUIT  OOUBT. 

FbOM  a  JUDGMENT  OF  DISMISSAL  TUE  PLAINTIFF,  W.  L.  HUBST,  AP- 
PEALS.    Revebsed. 

Wills — Constbuction — ^Rights  ok  Cbeuitobs — Bona  Fide  Pubchas- 
EBS  of  Devised  Estaie — Lien  of  Cbeditob  Undeb  tue  Will. 

Held:  1.  Where  a  will  directs  the  executor  to  sell  the  real  and  per- 
sonal estate,  and  from  the  proceeds  to  pay  the  testator's!  debts 
and  a  sufficient  amount  to  his  widow  for  hep  support,  and'  to 
distribute  the  remainder  to  his  children,  the  children  can  not, 
by  agreein<g  among  themselves  on  a  division  of  the  real  estate, 
instead  of  taking  its  proceeds^  defeat  the  rights  of  the  creditors 
to  be  paid  before  anything  passes  to  the  children. 

2.  Where  a  will  directs  the  executor  to  sell  the  real  estate,  and  dis- 

tribute the  proceeds,  after  making  certain*  payments,  bdtweeta. 
the  children  of  the  testator,  the  m^re  partition  of  the  land  by  the 
children  among  themselves  does  not  constitute  them  bona  fide 
purchasers,  within  Kentucky  Statutes,  1899,  sectica  20S7,  provid- 
ing that  a  devised  estate,  when  sold,  shall  not  be  liable  to  the 
creditors  of  the  testator  in  the  hands  of  bona  fide  purcfhasers, 
unlesd  action  is  Instituted  within  six  months  after  the  estate  is 
devised. 

3.  Kentucky  Statutes,  1899,  section  2087,  which  providles  that  a  devised 

estate,  when  sold,  shall  not  be  liable  to  the  creditors  of  the  tes- 
tator in  the  hands  of  a  bona  fide  purchaser  unless  action  is  insti- 
tuted within  six  months  after  the  estate  is  devised,  being  in- 
tended to  protect  a  devisee  in  the  sale)  of  what  is  devised,  has 
no  application  where  a  will  directs  tbe  executor  to  sell  the  real 
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estate,  and  distribute  the  remainder  of  the  proceeds,  after  tho 
payment  of  debts  and  a  sufficient  amount  to  support  the  widow, 
between  the  testator's  children. 
4.  Under  Kentucky  Statutes,  1899,  seiction  '2066,  pronrlding  that  whea 
any  property  is  devised  subject  to  the<  payment  by  the  dervise^ 
to  another  of  a  sum  of  money,  the  latter  shall  have  a  lien  oil 
the  legacy  for  the  sum  to  be  paid,  and  section  467,  providing 
that  the  word  "legacy*'  includes  either  real  or  personal  estate, 
the  creditors  of  a  testator,  which  directs  by  his  will  that  his 
executor  shall  sell  his  real  and  (personal  estate^  and  from  the 
proceeds  to  pay  hi  a  debts,  etc,  and  distribute  the  remainder  be- 
tween his  children,  have,  on  the  reoording'  of  the  will,  a  lien  of 
record  on  the  land  for  their  debts. 

W.  L.  HURST  A.ND  HAZELRIGG  &  CHENAULT,  fob  appeixaa'T, 
Hurst. 

Plaintiff  Hurst  filed  this  suit  in  November,  1898,  for  a  set- 
tlement of  the  estate  of  John  A.  DufT,  deceased,  alleging  that 
he  left  no  personal  estate  except  such  as  wad  assigned  to  hia 
widow,  and  in  which  he  Beoka  to  subject  the  real  estate  of  said 
decedent  to  the  payment  of  plaintiff's  debt,  a^nd  alleging  that 
the  heirs  of  decedent  had  made  an  arrangement  among  them- 
selves to  partition  the  land  and  had  done  iSO,  and  had  convey- 
ances made  to  each  other,  and  were  claiming  to  be  bona  fide 
purchasers  of  the  land,  and  that  it  was  not  subject  to  the  pay-, 
ment  of  their  ancestor's  debts  by  reason  of  the  delay  of  plaintiff 
in  bringing  his  actioo.  The  lower  court  sustained  a  demurrer 
to  plaintiff's  petition,  and  after  doing  so  subsequently  gxve  him 
a  judgment  for  his  debt,  but  denied  him  the  relief  he  sought 
in  subjecting  the  land  of  decedent  to  the  payment  of  his  debt 

The  decedent  left  a  will  by  which  he  directed,  that  all  his 
land  and  personal  property  be  sold,  and'  out  of  the  proceeds 
his  debts  should  be  paid. 

This  provision  of  the  will  was  entirely  ignored  by  the  executor 
and  heirs,  and,  as  stated,  the  heirs  divided  the  land  and  now 
claim  it  is  not  subject  to  plaintiff's  debt. 

We  claim  that  under  the  will  the  creditors  of  the  decedent  are 
given  the  right  to  have  their  debts  paid  out  of  thel  land^  tM 
personal  estate  being  insufficient  therefor,  and  that  this  right 
can  not  be  defeated  by  any  collusion  or  arrangement  by  thel 
heirs  in  having  the  land  divided  and  deeds  of  partition  made 
to  each  other. 

AUTHORITIES  CITED. 


Alexander  t.  Kernel,  81  Ky.,  348;  Ky.  Stat&,  secB.  2067  and 

813;  Civil  Code,  ^ecs.  428«  519«  520  and  603. 
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J.  J,  C.  BACH,  W,  H.  MILLER  asd  L.  H.  M.  SALYEIR,  fob  appel- 


1.  In  this  case  no  action  was  instituted  to  settle  the  estate 
until  after  the  lai>se  of  nearly  seven  years  after  it  was  devised. 

2.  It  is  not  denied  that  the  atppellees  are  bona  fide  purchasers 
of  the  land  for  a  valuable  consideration, 

3.  It  can  not  be  seriously  contended  that  the  judgment  dis- 
missing appellant's  petition  so  far  as  it  sou^t  to  subject  the 
land  was  improper. 

4.  The  Judgment  apipealed  from  is  not  a  final  #>rder,  it  being 
merely  an  expression  of  an  opinion  that  the  creditors  sihould 
exhaust  the  other  property  before  interfering  with,  that  which 
had  been  divided  aiLong  the  devisees. 

Opinion  of  the  coubt  by  JUDGE  H0B30N — ^Revebsino. 

Appellant,  Hurst,  on  November  19,  .1898,  filed  his  petition 
In  equity  in  the  Perry  circuit  court,  alleging  that  in  the 
year  1892  John  A.  Duff  died  a  resident  of  Perry  county, 
leaving,  surviving  him,  Polly  Duff,  his  widow,  who  has  since 
died,  aiso  a  number  of  children  and  grandchildren,  his 
heirs  at  law,  who  were  made  defendants  to  the  action.  He 
also  alleged  that  the  decedent  left  a  wMll,  which  had  been 
duly  probated,  by  which  he  directed  that  all  his  property. 
Peal  and  personal,  should  be  sold  by  his  executor,  and  that 
out  of  the  proceeds  the  executor  should  make  certain  pro- 
vision for  his  widow,  and  pay  all  his  debts,  and  after  this 
was  done  divide  the  remainder  of  the  proceeds  in  a  certain 
raann^pr  among  his  descendants.  The  executor  was  made 
a  defendant  to  the  petition,  and  it  was  charged  that  there 
was  no  personal  estate,  but  that  the  decedent  ovnied  a  large 
and  valuable  tract  of  land  in  Perry  county,  which  was  then 
In  th«e  possession  of  the  children  or  those  claiming  under 
them.  He  alleged  that  he  was  a  creditor  6t  the  decedent, 
setting  out  in  detail  his  debt,  which  had  been  duly  proven 
up  and  demanded  of  the  executor.    He  further  alleged  that 
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the  executor  had  made  no  settlement  of  his  accounts,  and 
that  a  sale  of  the  land,  or  part  of  it,  would  be  necessary 
to  pay  the  debts.  He  prayed  a  settlement  of  the  estate^ 
and  for  a  sale  of  enough  of  the  land  for  this  purpose.  A 
few  days  afterwards  the -personal  representative  filed  a 
similar  suit.  The  court  sustained^  a  demurrer  to  Hurst^s 
petition,  for  what  reason  is  not  show^n,  but  thereafter,  treat- 
ing the  case  as  still  in  court,  consolidated  it  with  the  suit 
brought  by  the  personal  representative  and  another  suit 
which  had  been  brought  by  a  creditor  of  some  of  the  chil- 
dren against  them.  The  consolidated  actions  were  referred 
to  a  commissioner,  who  reported  the  debts  against  the  es- 
tate, also  that  the  personal  ^estate  in  the  hands  of  the  rep- 
resentative was  exhausted,  and  the  court  thereupon  entered 
a  judgment  dismissing  the  petition  of  the  representative  and 
Hurst,  so  far  as  they  sought  to  subject  the  land  to  the  debts 
of  the  decedent,  on  tlie  ground,  as  stated  in  the  judgment, 
"that  the  will  of  John  A.  Duff,  Sr.,  deceased,  confers  upon 
the  plaintiff,  E.  C.  Duff,  Sr.,  as  administrator  of  his  estate, 
the  mere  naked  power  to  sell  or  convey  and  distribute  the 
proceeds  of  the  sale  of  his  realty  among  his  devisees,  and 
that  the  title  to  his  realty  vested  in  them,  and  not 
in  the  administrator;  and  it  appearing  to  the  satisfaction 
of  the  court  that  the  devisees  and  their  vendees  partitioned 
the  land  hereinafter  described  among  themselves,  and  made 
to  each  other  conveyance  for  their  respective  parts  more 
than  six  months  after  the  qualification  of  the  administrator, 
and  before  any  suit  was  instituted  to  settle  the  estate,  they 
thereby  elected  to  take  their  interest  in  said  estate  in  land 
iustead  of  in  money — the  proceeds  of  the  sale  of  same — ^and 
thereby  become  bona  fide  purchasers  for  a  valuable  consid- 
eration, and  that  the  same  is  not  liable  for  the  debts  of  the 
creditors.^' 
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The  propriety  of  this  judgment  is  the  only  question  we 
deem  it  pecessary  to  determine  on  the  appeal.  The  will 
of  the  testator,  so  far  as  material,  is  in  these  words :  "After 
my  death,  I  will  that  all  of  my  property  and  eflfects,  both 
real  and  personal  and  mixed,  that  I  own  at  my  death,  be 
sold  as  hereinafter  described  and  the  proceeds  of  the  sale 
of  all  my  property  and  all  the  debts  be  collected  and  dis- 
posed of  and  paid  out  as  follows:  I  first  desire  and  will 
that  myself  and  wife  be  decently  buried,  all  my  just  debts 
be  paid,  and  second  I  desire  that  if  my  beloved  wife,  Polly 
Duflf,  if  she  should  outlive  me,  I  in  that  event  will  that  my 
said  wife,  Polly  Duff,  have  a  sufficient  amount  of  my  effects 
set  apart  to  her  to  amply  support  her  during  her  life,  and 
that  she  select  who  she  will  live  with,  then  after  my  just 
debts  are  paid  and  my  said  wife  is  amply  provided  for,  I  will 
that  the  remainder  of  the  proceeds  of  all  my  effects  be 
divided  among  my  children  as  follows:  [Here  follow  di- 
rections for  a  distribution.]  In  order  to  carry  out  this 
my  last  will  and  testament  I  appoint  and  make  my  -son, 
Elijah  C.  Duff,  my  executor  to  carry  out  my  will  and  my 
said  execntor  is  hereby  directed  and  empowered  to  make 
sale  of  all  the  real  and  personal  estate  I  have  or  own  at  my 
death  and  is  hereby  empowered  and  directed  to  sell  and 
make  a  deed  or  deeds  to  all  of  my  real  estate  to  have  the 
same  force  and  effect  as  if  I  was  to  make  deeds  of  convey- 
ance in  my  lifetime  to  said  land." 

In  Duff's  Ex'r  v.  Duff,  21  R.,  1211,  54  S.  W.,  711,  it  was 
held  that,  under  thi^  will,  the  land  is  to  be  treated  as  per- 
sonalty in  the  hands  of  the  executor  for  distribution,  and 
that,  therefore,  he  might  protect  it  from  trespass;  but  the 
court  added:  "The  rule  might  be  otherwise  if,  as  intimat- 
ed by  counsel,  the  appellee  entered  on  the  land  as  one  of 
the  heirs  or  devisees.    In  such  event,  under  some  circum- 
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stances,  h'e  might  be  regarded  as  having  elected  to  take 
the  land,  or  his  share  of  it,  instead  of  the  proceeds.^  Bat 
in  that  case  no  question  of  the  rights  of  creditors  was  in- 
volved. It  was  simply  a  controversy  between  the  executor 
and  one  of  the  heirs  and  devisees.  The  right  of  the  devi- 
sees to  agree  among  themselves  on  a  division  of  the  land, 
and  to  take  the  land  instead  of  its  proceeds,  is  subject  to 
the  rights  of  creditors;  for,  under  the  will,  the  entire  es- 
tate, or  the  proceeds  of  it,  are  charged,  first,  with  the  burial 
expenses  of  the  testator  and  his  wife,  and  then  with  the  pay- 
ment of  his  debts.  Only  the  remainder,  after  the  payment 
of  these  charges  and  the  support  of  the  widow,  should  she 
survive  the  testator,  is  devised  to  the  children.  The  chil- 
dren, under  the  will,  take  subject  to  the  payment  of  tbe 
debts,  and,  if  th€y  elected  to  take  land  instead  of  money, 
they  would  hold  the  land  subject  to  the  trust  created  by  the 
will  in  favor  of  the  creditors,  who,  by  its  terms,  are  to  be 
first  paid  before  anything  goes  to  the  devisees.  The  devisees 
could  not,  by  any  arrangement  among  themselves,  defeat 
the  prior  rights  of-  the  creditors,  nor  could  they  do  so  by 
reason  of  any  nonaction  on  the  part  of  the  executor,  who 
held  the  estate  as  trustee  for  the  creditors. 

In  Drake  v.  Ellman,  80  Ky.,  434,  4  R.,  269,  it  was  held 
under  a  similar  will  that  the  children  were  residuary  devi- 
sees after  the  payment  of  the  debts,  and  that  the  creditors 
had  a  prior  lien  upon  the  estate.  In  entering  the  judgment 
appealed  from,  the  court  seems  to  have  based  his  action  on 
section  2087,  Kentucky  Statutes,  1899.  "When  the  heir  or 
devisee  shall  alien,  before  suit  brought,  the  estate  descend- 
ed or  devised,  he  shall  be  liable  for  the  value  thereof,  with 
legal  interest  from  the  time  of  alienation,  to  the  creditors 
of  the  decedent  or  testator;  but  the  estate  so  aliened  shall 
not  be  liable  to  the  creditors  in  the  hands  of  a  bona  fide 
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purchaser  for  valuable  consideration,  unless  action  is  insti- 
tuted  within  six  months  after  the  estate  is  devised  or  de- 
scended to  subject  the  same."  Tlie  mere  partition  of  the 
land  by  the  children  among  themselves  did  not  constitute 
them  hona  fide  purdiasers.  They  beld  the  land  after  that 
partition  subject  to  the  rights  of  creditors,  just  as  they  held 
it  before.  Besides,  this  section  had  no  application.  The 
land  did  not  descend  to  the  children,  for  it  was  devised  by 
the  testator  to  be  sold.  The  land  was  not  devised  to  the 
children,  and  they  did  not,  therefore,  take  it  as  heirs  of  the 
testator,  or  as  devisees.  The  children  took  nothing  under 
the  will,  except  as  residuary  devisees  of  the  proceeds  of 
the  sale  of  the  property  by  the  executor  after  the  debts 
were  paid.  In  so  far  as  the  children  aliened  anything  more 
than  the  surplus  remaining  after  the.  payment  of  the  debts 
and  the  other  preferred  charges,  they  aliened  that  which 
was  not  devised  to  them,  and  to  which  they  had  not  the 
complete  title.  The  statute  is  only  intended  to  protect  the 
devisee  in  the  sale  of  what  is  devised  to  him.  It  was  not 
intended  to  enable  him,  after  six  months  without  suit 
brought,  to  sell  what  was  not  his  under  the  will.  Section 
2066,  Kentucky  Statu^es,  1899,  provides :  "When  any  prop- 
erty shall  be  devised  subject  to  or  upon  the  payment  of  the 
devisee  to  another  of  a  sum  of  money  or  his  doing  some 
other  thing,  the  latter  shall  have  a  lien  upon  the  legacy 
for  the  sum  so  to  be  paid,  or  for  the  value  of  the  thing  to  be 
done,"  By  section  467,  Kentucky  Statutes,  1899,  the  word 
"legacy"  inclndes  either  real  or  personal  estate.  The  cred- 
itors, therefore,  as  the  will  was  recorded,  had  a  lien  of  record 
on  the  land  for  their  debts.  The  children  had  no  title  from 
the  executor.  The  rule  that  a  purchaser  of  land  charged 
genera'lly  with  the  payment  of  debts  need  not  look  to  the 
application  of  the  purchase  money   (see  Grotenkemper  v. 
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Br^^son  et  ah,  79  Ky.,  353,  4  R.,  888;  Drake  v.  Ellman,  su- 
pra, has  no  relevancy  to  the  case  before  us,  as  the  will  di- 
rected the  land  to  be  sold  by  the  executor,  and  no  purchase 
was  made  from  him.  If  any  one  purchased  from  one  of  the 
heirs,  he  did  so  with  notice  of  the  state  of  the  titte,  and 
therefore  stands  in  no  better  attitude  than  his  vendor. 

We  are  therefore  of  the  opinion  that  on  th'e  facts  shown 
the  court  should  have  directed  a  sale  of  enough  of  the  land 
to  pay  the  testator's  debts. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings consistent  herewith. 

Petition  by  appellees  for  modification  of  opinion  over- 
ruled. 


OaBE  82— iNDICrMKNT  AGAINST   Db.   J.  D.  McCONNELL  FOB  FaIUNG  OO 

Keep  a  Reoistbit  of  Bibtus  and  Deaths  at  which  He  has 

PBOFESSIONALLi    AlTENDKD.~0(-r.    2. 

Coram onwealtJi  v.  McConnell. 

appeal  from  crittenokx  ciuciit  court. 

Demurrer  to  Indictment  Sustained  and  Commonwealth  Appeals. 
Affirmed. 

BiBTiis  AND  Deaths- -Reoistby — Duty  of  Physicians — ^Title  of 
Statute — tSubticiency  of  Indictment. 

Held:  1.  The  title  of  an  act,  "An  act  to  provide  for  the  reeistrsr 
tlon  of  Daarriages,  births  and  death"  (Acts  1873-74,  p.  13,  chap. 
134),  is  sufficient  to  authorize  the  provision  in  the  act  requiring: 
physicians  to  keep  a  registry  of  births  and  deaths^  at  whicb 
they  have  professionally  attended,  and  to  deposit  a  copy  In  the 
county  clerk's  office. 

2.  Acts  1873-74,  p.  13,  chap.  134,  is  not  unconstitutional  because  re- 
quiring physicians,  without  compensation,  to  keep  a  registry  of 
births  and  deaths  at  which  they  have  attended  professionally, 
and  to  deposit  a  copy  in  the  county  clerk*si  office;  this  belnff 
within  the  police  power. 

8.  An   indictment  against  a  physician  under  Acts  1873-74,  p.  13, 
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chap.  134,  for  failure  to  keep  a  registry  of  births  and  deaths  at 
which  he  has  attended  profesBionatly^  and  to  deposit  a  copy  in 
the  county  clerk's  office,  is  defective  in  not  changing  that  lie 
ever  attended  at  any  birth  or  death. 
4.  The  allegation  of  an  indictment  under  Acts  1873-74,  p.  13,  chap. 
134,  requiring  physicians  to  keep  a  registry  of  births  and  deaths 
ai  which  they  have  attendedi  professionally,  that  defendant  "is 
a  physician/'  speaks  from  the  time  of  the  indictment,  and  is 
not  a  sufficient  allegation  that  he  was  a  physician  during!  tho 
year  then  ended,  for  which  it  was  charged  he  failed  to  do  hla 
duty. 

C.    J.    PRATT,    ATTORNEY    OENERAX,    AND    McKENZIE    TODD,    FOB    AP- 
PELLANT. 

The  indictment  in  this  case  charges  appellee  with  failing  to 
deposit  in  the  county  clerk's  office  of  Crittenden  county,  on  or 
beflore  the  10th  day  of  January,  1902,  a  registry  or  copy  thereof 
of  the  births  of  persons  and  deaths  of  persons  at  which  he  pro- 
fessionally attended  in  Crittenden  county,  Kentucky,  embracing 
a  period  of  one  year  on  the  31st  day  of  December. 

The  indictment  further  alleges  that  appellee  is  a  regular  prao- 
-  tidng  phyBician,  being  registered  in  the  county  clerk's  office  as 
such  and  having  a  certificate  of  authority  to  practice  medicine 
from  the  State  Board  of  Health  of  the  State  of  Kentucky. 

We  contend  that  it  was  not  necessary  for  the  indictment  to 
aver  that  the  appellee  attended  professionalliy  births^'  oi^  deaths 
upon  which  he  was  required  to  make  the  report;  nor  was  it 
necessary  to  allege  that  he  was  the  only  physician  present;  if 
he  attended  such  cases,  it  was  his  duty  by  reason  of  that  fact 
to  make  said  report. 

It  was  not  necessary  to  show  in  the  indictment  that  appellee 
was' furnished  the  necessary  blanks  by  appellant  toi  make  said 
reports.  The  only  material  and  necessary  allegations  in  an  in- 
dictment of  this  offense,  are  alleged  in  conformity  to  sections 
2682  and  2583  of  the  Kentucky  Statutes. 

The  gist  of  the  action  is  the  failure  to  make  the  report  as 
required  by?  sections  2582  and  2583  of  the  Kentucky  Statutes. 
Section  2589  provides  that  "Any  person  failing  to  discharge  and 
perform  any  of  the  acts  or  duties  herein  imposed  and  required 
to  be  done,  shall,  for  every  such  failure,  be  -fined  in  a  sum  not 
less  than  five  nor  more  thani  twenty  dollars,  to  be  recovered  by 
warrant  before  a  Justice  of  the  peace  or  by  presentment  by  the 
grand  Jury." 

The  acts  and  duties  of  a  ph3rsician  under  this,  chapter  is  to 
make  the  report  and  file  with  the  county  clex^  on  or  before  the 
10th  day  of  January  in  each  year. 
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JAUIES  &  JAMIES  AND  A.  C.  MOORE,  fob  appellee. 

(1)  The  Indictment  nowhere  alleges  thati  svpi>ellee  erer,  at 
any  time,  attended  at  any  births  or  deaths  in  Crittenden  oonnty, 
or  (2)  that  he  was  the  oldest  physician  present  or  the  only  one 
present,  or  (3)  it  does  not  allege  that  the  State  Auditor  ever 
caused  to  be  printed  any  blanks  for  the  use  of  physicians,  op 
that  the  county  clerk  ever  had  or  furnished  the  appellee  such 
blanks  on  which  to  make  the  reports  named. 

Hence,  we  take  it  that  appellant  is  estopped  to  complain  that 
appellee  has  failed  to  perform  a  duty  which  appellant  imposes 
to  be  done  upon  blanks  and  appliances  to  be  furnished  by  ap« 
pellant. 

AUTHORITIES  CITED. 

Criminal  Code,  sec.  124,  subsecs.  1,  2,  3  and  4;  Ky.  Stats-., 
sees.   2581,  2583  and  2585;   9  Bush,  178  to  181. 

GORDON,  GORDON  &  COX,  i'X)r   appellee. 

(We  question  the  validity  of  the  action  on  constitutional 
grounds. 

The  title  of  the  act  does  not  suggest  the  status  ofi  the  per- 
sons who  are  to  compile  the  registry;  it  does  not  ^mention  the 
words  physicians  or  midwives  in  the  title,  nor  does  the  title 
contain  any  intimation  of  a  penalty;  and  taken  in  connection 
with  the  place  of  its  occurrence  or  locatibn  in  the  Kentucky 
Statutes  under  the  head  of  Marriages,  Births  and  Deaths,  ftc, 
it  is  positively  misleading. 

2.  The  act  requires  the  performance  of  a  public  serrlce  by 
a  private  citizen  without  providing  for  com^peufiation  for  such 
service. 

3.  The  indictment  does  not  chango  that  the  defendant  pro- 
fessionally attended  on  births  or  deaths.  Davis  7.  Commom- 
wealth,  13  Bush,  318. 

Opinion  op  the  court  by  JUDGE  BARKER— Aftibmino. 

The  following  indictment  was  returned  against  the  ap- 
pellee by  the  grand  jurors  of  the  county  of  Crittenden  on 
the  1st  day  of  April,  1902:  "The  grand  jurors  of  the  county 
of  Crittenden,  in  the  name  and  by  the  authority  of  the  Com- 
monwealth of  Kentucky,  accuse  Dr.  J.  D.  McConnell  of  the 
offense  of  failing  to  deposit  in  the  county  clerk's  office  of 
Crittenden  county,  Kentucky,  a  registry  or  copy  thereof 
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of  the  births  and  deaths  he  professionally  attended  in  such 
county,  committed  in  manner  and  form  as  follows,  viz.: 
Th'8  said  McGonnell,  in  the  said  county  of  Crittenden,  on 
the  1st  day  of  March,  1902,  and  before  the  finding  of  this 
indictment,  did  fail  -to  deposit  in  the  county  clerk's  oflBce 
of  Crittenden  county,  Kentucky,  on  or  before  the  10th  day 
of  January,  1902,  a  registry  or  copy  thereof  of  the  births 
of  persons  and  deaths  of  persons  at  which  he  professionally 
attended  in  Crittenden  county,  Kentucky,  embracing  a  peri- 
od of  one  year,  ending  on  the  31  st  day  of  December,  1901. 
The  grand  jury  further  find  that  Dr.  J.  D.  McConnell  is  a 
regular  practicing  physician,  he  having  exhibited  and  regis- 
tered in  the  county  clerk's  ofSce  of  Crittenden  county,  Ken- 
tucky, a  certificate  of  authority  to  practice  medicine  from 
the  State  Board  of  Health  of  the  State  of  Kentucky,  against 
the  peace  and  dignity  of  the  Commonwealth  of  Kentucky." 
This  indictment  is  based  upon  the  following  provisions  of 
the  statute  (being  sections  2582  and  2583,  c.  83,  of  the  Ken- 
tucky Statutes  of  1899) : 

"Sec.  2582.  It  shall  be  the  duty  of  all  physicians,  sur- 
geons and  midwives  to  keep  a  registry  of  all  births  and 
deaths  at  which  they  have  professionally  attended,  show- 
ing, in  cases  of  birth,  the  time  and  place  of  birth,  name  of 
the  father,  and  the  maiden  name  of  the  mother,  and  their 
residence,  sex  and  color  of  the  child,  together  with  its  name, 
if  it  shall  receive  one,  and  whether  it  was  born  alive  or 
dead;  and  showing  in  cases  of  death,  the  time,  place  and 
cause  of  death,  the  name,  age,  sex,  color  and  condition 
(whether  single,  married  or  widowed),  name  and  surname 
of  parents,  occupation,  residence  and  place  of  birth  of  the 
deceased:  provided  further,  that  when  two  or  more  physi- 
cians, surgeons  ob  midwives  may  have  attended  profession- 
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ally  at  any  birth  or  death,  that  physician,  surgeon  or  mid- 
wife who  is  oldest  in  att?endance  shall  make  the  registry. 

"Sec.  2583.  It  shall  be  the  duty  of  the  clergymen,  physi- 
cians, etc.,  above  named,  to  deposit  in  the  county  olerk's 
ofSce  of  the  counties  in  which  such  births,  etc.,  occur,  on 
or  before  the  tenth  day  of  January,  in  every  year,  the  said 
registry,  or  a  copy  thereof,  embracing  the  period  of  one 
year,  ending  on  the  thirty-first  day  of  December  last  pre- 
ceding the  time  of  deposit ;  and  tbe  clerk  shall  deliver  copies 
of  the  same  to  the  assessor/* 

A  general  demurrer  was  filed  to  this  indictment,  whicb 
the  court  sustained,  and  dismissed  it.  From  this  judgment 
the  Commonwealth  has  appealed. 

Counsel  for  appellee  insist  that  the  act  upon  which  the 
indictment  is  predicated  is  unconstitutional,  because  the 
subject-matter  is  not  indicated  by  its  title.  To  this  prop- 
osition we  are  unable  to  agree.  The  original  act  is  to  be 
found  in  volume  1  of  the  Acts  of  the  General  Assembly  of 
the  Commonwealth  of  Kentucky  for  1873-74,  p.  13,  c.  134, 
its  title  being  "An^act  to  provide  for  the  registration  of 
marriages,  births  and  deaths."  The  subject-matter  of  the 
act  is  the  registry  of  marriages,  births  and  deaths,  and  is 
clearly  germane  to  the  title.  The  fact  that  there  is  no  men- 
tion of  physicians  in  the  title  does  not  militate  against 
this  view.  It  is  not  possible  to  put  the  entire  body  of  the 
act  in  the  title.  The  constitutional  requirement  is  fully 
met  and  complied  with  if  the  general  scope  and  purpose  of 
the  act  is  germane  to  its  title;  and  we  think  this  condition 
exists  in  tbe  statute  under  consideration. 

It  is  also  urged  by  appellee's  counsel  that  the  act  is  un- 
constitutional  because  it  requires  physicians  to  perform  a 
service  without  compensation,  and  that  the  Legislature  had 
no  power  so  to  do.    The  public  is  deeply  interested  in  the 
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subject  of  the  proper  registi^  of  marriages,  births  and 
deaths,  and  we  have  no  doubt  that  under  the  police  power 
of  the  Commonwealth  the  Legislature  has  authority  to 
require  of  the  professional  parties  in  charge  of  the  perform- 
ance of  the  duty  of  returning  to  the  county  clerk's  oflBice 
proper  certificates  in  relation  thereto.  There  are,  however, 
objections  raised  by  appellee  to  the  indictment  which  we 
think  are  substantial:  First.  It  is  nowhere  charged  that 
the  appellee  ever  attended  as  physician  at  any  birth  or  death. 
It  is  alleged  that  he  failed  to  return  to  the  county  clerk's 
ofSce,  on  or  before  the  day  required  by  the  statute,  the  regis- 
try or  copy  thereof  which  the  law  requires  every  physician 
to  make;  but  there  is  an  utter  failure  to  charge  upon  ap- 
pellee that  he  had  attended  professionally  at  any  such  birth 
or  death.  Second.  It  is  not  alleged  in  the  indictment  that 
appellee  was  a  practicing  physician  during  the  yearly  period 
for  which  he  should  have  kept  and  returned  the  registry  re- 
quired by  the  statute.  The  year  for  which  it  is  charged 
the  registry  should  have  been  kept  and  deposited  extended 
from,  the  Slst  day  of  December,  1900,  to  the  31st  day  of 
December,  1901.  The  indictment  charged  that  "the  grand 
jury  further  find  that  Dr.  J.  D.  MeConnell  is  a  regular 
practicing  physician,  he  having  exhibited  and  registered  in 
the  county  olerk*s  office  of  Crittenden  county,  Kentucky,  a 
certificate  of  authority  to  practice  medicine  from  the  State 
Board  of  Health  of  the  State  of  Kentucky."  This  allega- 
tion, that  appellee  "is  a  regular  practicing  physician,"  be- 
ing in  the  present  tense,  speaks  from  the  time  the  indict- 
ment was  returned,  which  was  on  the  1st  day  of  April,  1902. 
It  may  be  true  that  appellee  was  a  regular  practicing  phy- 
sician on  the  1st  day  of  April,  1902,  but  it  does  not  there- 
fore follow  that  he  was  a  practicing  physician  during  the 
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year  between  the  31^t  day  of^December,  1900,  and  the  31st 
day  of  December,  1901. 

For  these  reasons,  we  think  the  indictment  was  clearly 
defective,  and  the  demurrer  thereto  was  properly  sustained; 
wherefore  the  judgment  is  affirmed. 


Case  33 — AcnoN  by  the  Coluxlbia    Finance    &    Trust    Company 

AGAINST    THE    5*IBST    NATIONAL    BANK. — OCT.     7. 

Oolnmbia  Finance  &  Trust  Oo.  v.  First 
National  Bank. 

appeal  i^ikom  jefferson  cntcutt  court. 

Judgment  fob  Defendant  and  Plaintivf  Appeals.    Reversed. 

Assignments— ^Assignment  op  Chose  in  Action — Partial  Assign- 
ment— ^Notice  to  Creditor — Priority — ^Evidence — ^Deposit  op 
Joint  Fund— Partnership — ^Tbust  Funds. 

Held:  1.  Where  several  persons  make  a  deposit  In  a  bank  to  their 
Joint  credit,  the  hank  must  have  the  signatures  of  all  of  them 
appended  to  a  check  before  It  Is  authorized  to  pay  It 

2.  Where  moneys  belonging  to  a  firm  are  deposited  In  a  bank,  a  mem- 

ber thereof  can  not  employ  any  part  of  such  funds^  to  pay  his 
debt  to  the  bank  without  the  consent  of  the  remainder  of  the 
firm. 

3.  If  a  depositor  of  trust  funds  appropriates  them  tcy  the  payment 

of  his  Individual  debt  to  the  bank,  the  latter,  having  notice  of 

the  character  of  the  fund,  is  affected  with  knowledge  of  the  itnlsap- 

propriatlon,  and  may  be  compelled  to  refund. 
.  4.  An  assignment  by  a  member  of  a  firm.  In  payment  of  his  personal 

debt,  of  a  portion  of  a  sum  owing  the  firm,  which  Is  consented 

to  by  the  other  partner.  Is  of  as  much  validity  as  If  the  assigns 

mcnt  had  been  made  In  th«  name  of  the  firm. 
5.  As  between  successive  assignees  of  the  same  chose  In  action,  the 

order  of  time,  rather  than  the  order  In  which  notice  is  given 

to  the  debtor,  controls  the  preference. 
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6.  Civil  Code,  section  19,  provides  that  in  the  case  of  an  assignment  of  a 

thins  m  actipn,  the  action  by  the  assignee  is  without  prejudice  of 
any  discount,  set-off,  or  defense  now  alk>wed,  and  Kentucky  Stat- 
utes, 1899,  section  474,  provides  that  on  tha  asBignment  of  a 
bond  or  bill  for  money  the  assignee's  action  is  without  prejudice 
to  any  defense  the  debtor  bad  before  notice.  Held,  that  an  asr 
slgnee's  right  of  action  on  the  assignment  of  a  chose  in  actioa 
is  without  prejudice  to  any  discount,  &c.,  the  debtor  lias  bef&re 
!Uitlce  of  the  assignment. 

7.  Where  a  member  of  a'  firm  assigned  his  interest  in  a  sum  owing 

the  firm,  which  assignment  was  consented  to  by  the  other  mem- 
ber of  the  firm,  though  the  assignment  was  partial,  it'  being 
afterwards  assented  to  by  the  debtor,  and  the  debtor  not  com- 
plaiuinig,  the  assignment  would  be  protected  in  equity  as  against 
a  Subsequent  assignee  of  the  same  interest. 

8.  The  failure  of  an  assignee  of  a  chose  la  action  to  give  notice  to 

the  debtor,  having  prejudiced  no  right,  is  immaterial  in  a  suit 
wherein  he  seeks  to  enforce  his  assignment. 

9.  The  fact  that  a  bank,  when  a  check  was  drawn  on  it»  claimed 

not  to  have  the  money  on  hand,  did  not  prevent  the  application 
of  the  rule  that  the  holder  of  an  unaccepted  check  may  maintain 
an  action  thereon. 

10.  One  of  a  firm  of  attorneys  borrowed  money  of  a  bank,  assign- 

ing as  j9ecurity  therefor  his  share  of  a  fee  owing  the  firm  by  A. 
Subseiiuently  he  assigned  his  share  of  such  fee  to  a  trust  com> 
pany,  and  the  other  partner  assigned  to  the  trust  ocftnpany,  to 
secure  a  loan,  his  share  of  the  siasme  fee  and  his  share  in  another 
fee  owing  the  firm  by  B.  Thereafter  a  sum  of  money,  from 
which  it  was  understood  the  fee  owing  by  A.  was  to  be  paid, 
came  into  the  hands  of  the  bank.  Held,  that  the  ban<k  not 
being  a  creditor  of  the  latter  partner,  the  trust  company  could 
not  be  compelled  to  first  exhaust  the  fund  ^trlsing  from  the  fee 
owing  by  B. 

PIRTLE,  TRABUE  &  COX,  HENRY  L.  STONE  AND  ALBERT  S. 

BHANDEIS,    ATT0B27EYS    FOB    APPELLANT. 

We  submit  that  the  rule  in  this  case,  whVcb  is  decisive  of  the 
whole  controversy,  is  a  very  simple  one.  To  adopt  an  analogy 
from  mathematics,  we  may  put  it  in  this  form: 

Where  one  quantity.  A,  is  greater  than  another  quantity,  B, 
which  in  turn  is  greater  than'  a  third  quantity,  C,  the  fin^ 
quantity,  A,  must  be  greater  than  the  smallest  quantity,  C.  The 
claim  of  appellant,  by  reason  of  the  assignments  to  it  of  the 
entire  fund  l)y  the  united  action  of  all  the  partners  was  greater, 
better,  and  superior  to  the  claim  of  members  of  the  firm  ani 
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of  the  firm  creditors.  The  claim  of  Arm  creditors  to  the  fund 
was  admittedly  greater  than  the  claim  of  the  assignee  or  tnois- 
feree  of  a  single  member  of  the  firm;  that  is,  the  firm  creditors 
had  a  better  right  to  the  fund  than  did  the  bank,  by  reason  of 
its  assignments  from  Sudduth  alone.  If,  then,  the'  claim  of 
appellant  ifi  better,^  superior,  and  greater  than  the  claim  of  firm 
creditors,  and  the  claim  of  firm  creditors  is  better,  greater,  and 
superior  to  the  claim  of  the  bank,  it  follows  by  the  rigor  of  a 
demonstration  that  the  claim  of  appelUant  must  be  greater,  su- 
perior, and  better  than  that  of  the  bank.  All  other  matters 
simply  becloud  this  one  question,  but  they  can  not  remove  it 
nor  take  from  it  the  fact  that  in  it  is  the  real  solution  of  thej 
aontro^ersy  here  presented.  There  Is  no  way  it  which  the  claim 
of  the  bank  can  rise  higher  than  its  source^  and  l^dduth  liad 
no  power  to  vest  his  assignee  with  a  right  or  property  equal  in 
strength  or  in  security  to  that  with  which  all  the  partners  Joinr 
Ing  by  their  united  action  invested  the  appellant. 

For  the  reasons  urged  and  upon  the  authorities  cited,  we 
respectfully  submit  thp.t  the  Judg:ment  appealed  fnom  should  be 
reversed  with  direction  to  the  court  below  to  enter  judgment 
for  appellant  against  the  appellee  for  the  amount  of  the  checks 
sued  on,  with  interest  thereon  from  the  dates  the  same  were 
presented  and  payment  thereof  demanded. 

AUTHORITIES  CITiEJD. 

1.  Appellant's  rfghtvto*  maintain  this  actiofUf  aa  the  holder  of  the 
checks  sued  on.  Jester  &  Co.  v.  Given,  Jones  &  Co.,  8  Bush, 
357;  Chambers  v.  Northern  Bank  of  Ky.,  5  R.,  123;  Herndon 
V.  Louisville  Banking  Co.,  10  R.,  585;  Merchants'  National  Bank 
V.  Robinson,  97  Ky.,  552;  Kentucky  Flour  Cb.'s  Assignee  v. 
Merchants  'National  Bank,  90  Ky.,  225;  Weiands'  Admr.  v. 
State  National  Bank,  23  R.,  1517;  5  Am.  &  Eng.  Ency.  of  Law 
2d  ed.,  p.  1061;  Welnstock  v.  Bellwood,  12  Bush,  139. 

2.*The  insufficiency  of  the  defenses  Interposed  by  appellee. 
Pomeroy's  Equity  Jurisprudence,  vol.  1,  sec.  414;  sec.  1277, 
note  1;  sees.  683,  684,  685;  Rice  v.  Rice,  2  Drew,  73;  Mande- 
ville  V.  Welsh,  5  Wheat.,  277;  Weinstock  v.  Bellwtjod,  12  Bush, 
139;  Bullitt's  Civil  Code,  note  to  sec.  18;  Hayward  v.  Andrews, 
106  U.  S.,  672;  New  York  Guaranty  &  Ind.  Co.  v.  Memphis 
Water  Co.,  107  U.  S.,  214;  Smith  v.  Bourtwn  County,  127  U. 
S.,  Ill;  Glenn  v.  Marbury,  145  U.  S.,  508;  Bay  v.  Coddington, 
6  Johns  Ch.  Rep.,  54;  Swift  v.  Tyson,  16  Peters,  1;  Lee's  Admr. 
y.  9mead,  Collard  &  Hughes,  1  Met,  628;  May  v.  Quimby  6 
Co.,  3  Bush,  96;  Oreenwell  v.  Haydon,  78  ICy.,  332;  People's 
Savings  Bank  v.  Bates,  120  U.  S.,  556;   Fourth  National  Bank 
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V.  New  Orleans  &  Carrollton  Railroad  Co.,  11  Wallace,  624; 
Couchman  v.  Maupin,  78  Ky.,  33;  Jones  v.  Lusk,  2  Met,  301; 
King  V.  Shaw,  9  R.,  577;  Jackson  v.  Holloway,  14  B.  Mon.,  108- 
112;  Kincald  v.  National  ^^all  Paper  Co.  (Kan).,  54  L..  R.  A., 
412;  Annotation  in  29  L.  R.  A.,  681,  692,  to  assigned  estate  of 
Edwards  &  Wigginton,   122  Mo.,   426. 

3.  The  appellee  bank  had  no  right  to  set  off  the  individual 
debt  of  Sudduth  due  to  it  against  any  part  O'f  Che  deposit  to 
the  credit  of  H.  L.  St©ne,  W.  A.  Sudduth  and  Bennett  H.  Young, 

I  preddent.     3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  835;   Farmers' 

Bank  v.  Farwell,  58  Fed.  Rep.,  634;   Coote  v.  Bank,  3  Cranch 
I  (C.  C),  9>5;    Morse  on  Banks  and  Banking,  2d  ed.,   48;    Zane 

'  on  Banks  and  Banking,  par.  140;    Hodgin  v.   People's  National 

I  Bank,  124  N.  C,  543   (1899);  Watts  v.  Christie,  11  Beav.,  555; 

I  Reynea  v.   Dumont,   130  U.   S.,  354;    Masonic  Savings  Bank  v. 

Bang's  Admr.,  84  Ky.,  135;    Raymond,  &c.,  v.  Palmer,  &c..  41 
I  La.  Ann.,'  432;   Lindley  on  Partnership,  p.  292,  ed.   1888;   Wil- 

liams V.  Brimhall,  13  Gray,  452;  Cotzhausen  v.  Judd,  43  fWls., 
213;  McNair^v.  Piatt.  45  III.,  211;  Brewster  v.  Mott.  3  Scam., 
378;  Hillferd  v.  Walker,  11  111.,  644;  Thomaa  v.  Stetson,.  62 
la.,  537;  Witherington  v.  Huntsroan,  44  S.  W.,  74;  64  Ark.,  551; 
Smith  V.  Branmon,  51  S.  W.,  128;  21  R.,  267;  West  v.  Arm- 
strong, 4  H.,  998;  Cochran  &  Fulton  v.  Anderson  Co.,  National 
Bank,  6  R.,  168;  Flanagan  v.  Shuck,  82  Ky.,  617;  Eubank  v. 
Vance,  6  R.,  303;  Pennell  v.  Deffell,  4  DeOex,  M.  &  G.,  372.  383; 
Firth  v.  Cart  land;  2  Hem.  &  M.,  420;  Van  Alen  v.  American 
National  Bank,  52  N.  Y..  1;  SQcilman  v.  Miller,  7  Bush,  428. 

4.  Sudduth  had  no  power  or  authority  as  ai  member  and  in 
the  name  of  the  law  firm  k>f  Stone  &  Sudduth  to  discount  or 
endorse  the  Story!  note  to  the  appellee  bank,  or  to  waive  pro- 
test or  notice  of  protest  thereon  so  as  to  bind  the  firm  or  Stone, 
the  other  member  of  said  firm.    Breckinridge  v.  Shreve,  4  Dana, 

^  375;  Judge  v.  Braswell,  13  Bush,  67;  3  Am.  &  Eng.  Ehicy.  of 
Law,  2d  ed.,  473;  Alsop  v.  Central  Trust  Company,  100  Ky., 
375;  Hedly  v.  Bainbridge,  3  Ad.  &  El.,  315;  Garlanid  v.  Jacomb, 
I^  Rep.,  8  Exch.,  216;  Dickinson  v.  Valpy,  10  Barn.  &  Cress., 
128;  Levy  v.  Pyne,  1  Car.  &  Marsh,  453;  Smith  V.  Sloane,  37 
Wis.,  285;  Chalmei's  Digest  of  the  Laws  of  Bills  of  Exchange 
Promissory  Notes  and  Checks,  pp.  68,  69;  Randall  v.  Lee,  68  Mo. 
App.,  565;  Moynahan  v.  Prentiss,  51  Pac,  94;  Friend  v.  Duryee, 
17  Flor.,  116;  Cowles  v.  McVicker,  3  Wis.,  637-643;  Nicholson  v.. 
Bank  of  New  Orleans,  92  Ky.,  255. 

5.  Appellee  violated  the  agreement  upon  whfch  the  deposit 
was  made  when  it  appropriated  the  sum  of  $6,735.86  out  of  said 
deposit  upon   Sudduth's  individual  del)t  to  appellee.     Sec.  ICJ 
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of  Zane  on  Banks  and  Banking;  Morse  on  Banks  and  Banking 
p.  42. 

6.  As  to  the  accounting.  Lindley  on  Partnership*  star  page 
340;  Bates  on  Partnership,  sec.  185,  p.  188;  Mutual  Benefit  Life 
Insurance  Co.  v.  First  National  Bank,  24  R.,  S80. 

MATT.  O'DOHERTY,  fob  APPELLiaE. 

1.  Suddtith's  authority  and  direction  to  appelle^  to  apiply  the 
fees  in  its  hands  to  the  satisfaction  of  his  and  StoneT^  obligar 
tions  to  the  appellee,  and  the  application  thereof  made  by  the 
appellee  pursuant  thereto,  and  without  any  notice  of  appellant's 
claim  amounted  to  a  payment  of  the  money  hy  Sudduth  to  ap- 
pellee. 

The  controversy  here  is  not  therefore  between  two  holders 
of  conflicting  assignments,  but  between  the  hold€lr  of  a  mere 
assignment  and  one  to  whom  the  money  has  been  paid. 

2.  If  the  assignments  to  appetllant  were  bindintg  on  the  con- 
jstruction  company,  as  contended  for  by  appellant's  counsel,  then 
appellant  has  a  claim  against  that  company'  but  not  against 
appellee.  The  appellant  had  no  lien  upon  the  fund.  Money  has 
no  eap.  marks. 

3.  Sudduth  had  undoubted  right  to  direct  the  application  of 
his  one-half  of  the  fees  in  appellee*s  hands  to  the  payment  of  his 
obligations  to  appellee.  The  appellee,  with  or  without  Sudduth's 
direction,  had  the  right  to  apply  the  moneys  of  Ston^  and  Sud- 
duth, or  of  either  of  them,  in  its  hands  to  the  payment  of  the 
Story  discount. 

4.  The  appellant  can  not  question  Suddtith's  right  to  discount 
the  Story  note.  Sudduth's  partner  only.  Stone,  could  raise  the 
question  at  alL  Stone  is  not  a  party  to  the  action,  and  If  ha 
were,  and  the  question  was  presented  by  him,  it  would  be  de- 
cided in  appellee's  favor.  Stone  could  not  even  raise  the  ques- 
tion unless  and  until  upon  a  final  settlement  of  the  partnership 
of  Stone  and  Sudduth  it  should  appear  that  'Sudduth  is  Indebt- 
ed to  him,  and  then  only  to  the  amount  of  said  indebtedness. 

5.  The  appellant  has  'failed  to  show  by  averment  or  pnoof  that 
Sudduth's  note  of  |3,000,  or  Stone'£f  note  of  |4,000  is  unpaid, 
while  the  exhibits  filed  by  appellant  show  afflrmatively  that 
Sudduth's  note  is  paid. 

6.  The  appellant  did  not  receive  the  checks  sued:  on  in  the 
usual  course  of  business.  It  is  not  a  bona  fide  holder  thereof 
for  value  or  without  notice.  Treating  them  a^  attempted  assign- 
ments of  the  moneys  in  appellee's  hands,  they  were  received  by 
appellant  with  full  notice  of  the  prior  assignment  of  the  momesrs 
to  appellee  and  of  t^eir  appropriation  and  payment  to  appellee. 
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The  checks  on  their  face  called  for  "Sudduth's  one-half  of  the 
fee"  and  "Stone's  one-half  of  the  fe^  of  (Stone  A  ^udduth/' 
and  appellant  knew  when  it  received  the  checks  that  the  fees 
in  question  had  been  paid  to  appellee  and  that  the  checks  would 
not  be  paid.  The  facts  do  not  bring  the  case  within  the  ru)e 
estaJ)Iished  by  Lester  &  Co.  v.  Given,  Jones  ft  Co.,  8  Bush,  361, 
which  enables  the  bona  fide  holder  of  a  cheok  received  in  the 
ordinary  course  of  business  to  sue  the  bank  in  case  of  a  wan- 
ton or  fraudulent  refusal  to  pay  a  check  so  received. 

The  refusal  of  the  bank  to  honor  the  checks  sued  on  In  this 
case  was  neither  wanton  nor  fraudulent,  but  was  precisely  what 
appellant  knew  would  occur  when  it  received  and  presented  the 
checks  to  appellee. 

We  earnestly  and  oonfldently  ask  an  affirmance  of  the  Judg- 
ment. 

AUTHORITIES  CITED. 

Spencer's  Equity  Maxim;  Buckner  v.  Sayre,  18  B.  M.,  756; 
Wlnlock  V.  Bellwood,  12  Bush,  139;  MandevJlle  v.  Welsh,  5 
Wheaton,  283  (opinion  U.  S.  S.  Ct.);  Beach  on  Mod.  Equity 
Jur.,  sec.  233;  Newly  et  al.  v.  Hull,  2  Met.,  532;  PurcefuU  v. 
PInevIlle  Bank,  17  R.,  38;  Herndon  v.  Lou.  Banking  Co.,  10 
R.,  584;  Bank  v.  Bongs,  8  R.,  18;  Jackson  v.  Holloway,  14  B. 
M..  136;  Bank  of  Rep.  v.  Millard,  10  Wall  (U.  S.),  152;  .First 
Nat.  Bk.  V.  Whitman,  94  U.  S.,  343;  Seventh  Nat.  Bk.  v.  Cook,' 
73  Penn.  St..  483;  Etna  Nat.  Bk.  v.  Fourth  Nat.  Bk.,  46  N.  Y., 
82;  Carr  v.  Security  Bk.,  107  Mass.,  45;  Crivellng  v.  Bloomsberg 
Nat  Bk.,  46  N.  J.  L.,  25^;  Commercial  Bk.  v.  Miller,  77  Ala., 
168;  2  Parson  on  Bills  and  Notes,  p.  81;  Breckinridge  v.  Shreve, 
4  Dana,  371;  Judge  et  al.  v.  Braswell,  13  Buah,  70;  Breckinridge 
V.  Shreve,  4  Dana,  377;  Ky.  Stats.,  sec.  483;  Moody  v.  Wiley, 
3  R.,  315;  LaCompt  v.  LItcher,  11  Ky.  R.,  362;  Roberts  v.  Arm- 
strong's Admr.,  1  Bush,  263;  Ky.  Stats.,  sec.  374;  Civil  Code, 
sec.  19;  Am.  &  Eng.  Ency.,  vol.  13,  pp.  575-7;  Boetcher  v.  Col- 
orado Nat.  Bk.,  15  Col.,  16;  Spain  v.  Brent,  1  Wall  (U.  S.), 
604;  Schupp  ft  Schmidt  v.  Thomasson's  Exr.,  9  R.,  360;  Bank 
of  Ky.  V.  Vance.  4  Litt.,  175;  Swigert  v.  Bank  of  Ky..  17  B.  M., 
285;  Glass  v.  Pullen,  6  Bush,  349;  Carlisle  v.  Jumper,  ftc,  81  Ky., 
285;  Garrott  v.  Jaffrey  ft  Co.,  10  Bush,  417;  Voorhls,  ftc,  ▼• 
Biting,  15  R.  162. 

Opinion  of  the  court  by  JXIDGB  HOBSON — ^Revebsino. 

Henry  L.  Stone  and  Watson  A.  Sudduth,  two  members 
of  the  Lonisville  bar,  formed  a  partnership  in  the  year  1889 
for  the  practice  of  their  profession  under  the  firm  name 
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of  Stone  &  Sudduth.  The  partnership  continued  for  about 
ten  years.  The  firm  was  employed  by  the  Richmond  & 
Irvine  Construction  Company  in  the  case  of  the  Central 
Trust  Company  against  the  Richmond,  Nicholasville,  Irvine 
&  Beattyville  Railroad  Company,  in  the  United  States  Cir- 
cuit Court  for  the  District  of  Kentucky.  T^Tiile  the  suit 
was  undetermined,  on  November  1,  1895,  Sudduth  bor- 
rowed of  appellant,  the  Columbia  Finance  &  Trust  Com- 
pany, |3,000,  for  which  he  executed  to  it  his  note,  and  to 
secure  the  note  assigned  to  it  in  writing  enough  of  his  por- 
tion of  his  fee  in  that  case  to  pay  the  note.  Stone  consent- 
ed in  writing  to  the  assignment  of  one-half  the  fee  to  the 
trust  company.  On  August  3,  1898,  Sudduth,  to  secure  his 
individual  preexisting  debt  and  additional  advances,  as- 
signed to  appellee,  the  First  National  Bank,  |2,500  of  the 
amount  due  him  out  of  the  firm  fees  in  the  case  referred 
to,  .and  on  February  20,  1899,  he,  to  secure  his  individual 
pre-existing  debt  and  other  advances  assigned  to  it  the  fur- 
ther sum  of  |5,000  of  the  amount  due  him  out  of  the  firm 
fees  in  that  case.  These  assignments  were  made  without 
the  knowledge  or  consent  of  Stone,  but  on  April  8,  1899, 
notice  thereof  was  given  by  the  bank  to  the  construction 
company.  On  April  18,  1899,  Stone  borrowed  of  the  trust 
company  |4,000,  executing  his  note  therefor,  and  to  secure 
it  an  assignment  of  his  one-half  interest  in  the  fees  of  Stone 
&  Sudduth  above  referred  to;  also  his  half  of  their  fees  in 
behalf  of  L.  F.  Mann  in  that  action;  and  to  this  arrange- 
ment Sudduth,  in  writing,  consented.  Notice  was  given  by 
the  trust  company  to  the  construction  company  on  May  8, 
1899,  of  the  assignments  to  it  by  Sudduth  and  Stone  of  the 
fees  referred  to.  The  firm  of  Stone  &  Sudduth  was  dis- 
solved on  August  14,  1899.  After  this,  on  September  20, 
ISOO,  there  was  paid  to  the  Richmond  &  Irvine  Construc- 
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tion  Gompanj  and  its  attorneys,  Htone  &  Sudduth,  the  sum 
of  f32,431.69,  which  sum  included  the  fees  of  the  attorneys 
in  the  action  mentioned,  and,  there  being  a  disagreement 
between  the  attorneys  and  their  client  as  to  the  amount 
of  their  fees,  the  money  was  deposit^  in  the  First  Na- 
tional Bank  to  the  credit, of  B.  H.  Young,  president,  W.  A, 
Sudduth,  and  H.  L.  Stone,  with  the  understanding  that  the 
fees  were  embraced  in  the  deposit,  and  that  no  part  of  the 
money  was  to  be  paid  out  except  on  checks  signed  by  the 
three — ^Young,  Stone,  and  Sudduth — Young  being  the  presi- 
dent of  the  construction  company.    After  this,  on  October 
9,  1899,  Sudduth  authorized  the  bank  to  appropriate  |7,500 
of  the  amount  to  the  satisfaction  of  the  assignments  he 
had  made  to  the  bank.    Stone  knew  nothing  of  it,  and 
Young,  who  was  informed  of  it  by  the  cashier,  said  that  Le 
had  no  right  to  do  this;  that  the  money  was  placed  there 
subject  to  the  order  of  Stone,  Sudduth,  and  himself.    The 
cashier  said  that  he  had  made  a  memorandum  check,  and 
had  appropria'ted  the  money  under  the  assignment  with 
the  agreement  of  Sudduth,    Young'  replied  that  he  could 
do  what  he  pleased  with  Sudduth's  money,  but  that  he  could 
not  take  the  company's  money,  and  it  was  then  agreed  be- 
tween Young  and  the  cashier  that,  if  the  fees  of  the  attor- 
neys were  fixed  at  less  than  ?7,500,  the  bank  would  refund 
to  the  construction  company  the  amount  so  overdrawn. 
While  matters  thus  stood,  Sudduth  died  in  November,  1899, 
and  in  December  the  attorneys'  fees  were  fixed  at  f 6,725.86, 
and  thereui)on  the  bank  returned  to  the  credit  of  tl^e  fund 
1774.14,  this  being  the  amount  of  excess  appropriated  by 
it  over  and  above  the  fees.    The  trust  company  did  not 
know  at  that  time  anything  of  these  proceedings  between 
the  bank  and  Sudduth,  nor  did  Stone.    On  January  3,  1900, 
a  check  was  delivered  to  the  trust  company  on  the  bank 
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for  f3,362.93^  being  Stone's  one-half  of  the  fees;  also  a  ' 
check  for  f 3,236,  to  he  paid  oat  of  Badduth's  portion  of  the 
fees.  These  checks  w^re  signed  by  Young  as  president, 
H.  L.  Btone,  and  the  executor  of  Sudduth.  They  were  pre- , 
sented  to  the  bank,  and,  payment  being  refused,  this  action 
was  brought  to  recover  on  them.  ^  After  a  voluminous  prep- 
aration of  the  case,  the  circuit  court  entered  judgment  in 
favor  of  the  bank,  and  the  trust  company  appeals. 

The  grounds  of  the  judgment,  as  stated  by  the  learned 
circuit  judge,  seems  to  be  as  follows:  (1)  The  bank  has 
possession  and  ownership  of  the  money  in  controversy, 
having  appropriated  it  by  the  direction  of  Sudduth,  and 
with  the  consent  of  the  construction  company;  and  will 
not,  therefore,  be  required  to  give  way  to  the  previous 
assignments  made  to  the  trust  company,  which  were  not 
assignments  of  the  entire  fund,  but  only  of  so  much  of  it 
as  was  necessary  to  pay  the  notes.  (2)  It  was  known  that 
the  bank  would  not  pay  the  checks  when  they  were  drawn, 
and  no  action  can  be  maintained  upon  them  by  the  trust 
company. 

It  was  held  in  Weinstock  v.  Bellwood,  75  Ky.,  139,  that 
an  entire  claim  can  not  be  severed  without  the  consent  of 
the  debtor,  and  that  an  action  can  not  be  maintained  at  law 
by  the  assignee  of  a  part  of  a  debt  against  the  debtor,  un- 
less the  assignment  had  been  consented  to  by  him.  The 
general  rule  on  this  subject  is  thus  stated  in  4  Cyc,  p.  27: 
^Tartial  assignments  of  such  choses  in  action  as  are  as- 
signable can  be  made  so  as  to  entitle  the  assignee  to  the 
rights  of  a  co-owner  against  the  assignor.  In  England,  and 
under  some  of  the  decisions  of  the  American  courts,  an 
order  given  bj  a  oreditor  to  his  debtor  to  pay  a  third  party 
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so  much  money  out  of  a  specific  fund  or  debt  is  a  valid  as- 
signment of  so  much  of  the  fund  or  debt.  But  the  weight 
of  authority  in  the  United  States  seems  to  be  that  such  as- 
signments, unless  made  with  the  consent  of  the  party  lia- 
ble on  account  of  the  chose,  are  not  binding  upon  him,  and 
he  may  discharge  the  liability  by  settlement  with  the  as- 
signor, the  same  as  if  no  assignment  had  been  made.  Courts 
of  equity,  however,  have  always  recognized  partial  assign- 
ments of  choses  in  action  for  many  purposes,  and  will  pro- 
tect the  assignees  of  such  choses  whenever  they  can  do  so 
without  working  a  hardship  upon  the  debtor."  To  same 
effect,  see  2  Am.  &  Eng.  Ency.  of  Law,  1069,  1070;  3  Pome- 
roy's  Equity,  section  1280.  All  the  assignments  in  contro- 
versy were  partial.  After  the  payment  of  Sudduth's  note 
TO  the  trust  company,  there  would  be  left  a  balance  of  |136.- 
93  of  his  part  of  the  fee.  And  after  the  payment  of  Stone's 
note  to  it  there  would  also  be  a  balance  of  his  part  of  the 
fees,  as  the  Mann  fee  of  |2,970.62,  or  his  part  of  it,  was 
included  in  the  assignment  to  secure  his  note.  The  fir»t  as- 
signment of  Sudduth  to  the  bank  was  of  f2,500  out  of  the 
amount  of  their  fees,  and  the  second  assignment  was  |5,000 
out  of  the  fees,  the  amount  of  the  fees  then  claimed  by 
Stone  and  Sudduth  being  between  |8,000  and  |9,000.  All 
the  assignments  being  partial,  the  assignments  to  the  trust 
company,  having  been  made  before  those  to  the  bank,  must 
he  adjudged  superior  to  them,  unless  there  is  something  in 
the  case  to  take  it  out  of  the  rule  that  the  older  equity 
must  prevail  over  a  junior  equity,  other  things  being  equal. 
Millar  v.  Field,  10  Ky.,  108. 

The  $32,431.69  having  been  deposited  in  the  bank  to  the 
credit  of  B.  H.  Young,  president,  W.  A.  Sudduth,  and  H.  L. 
Stone,  and  to  be  checked  out  only  on  checks  signed  by  the 
three,  Sudduth  had  no  authority,  without  the  consent  of 
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Stone  and  Young,  to  authorize  the  bank  to  appropriate  any 
part  of  the  money  to  the  payment  of  his  individual  debt  to 
it.  The  purpose  of  depositing  the  money,  as  it  was,  to  the 
credit  of  the  three,  was  to  prevent  any  one  of  them  from 
appropriating  it  without  the  consent  of  the  other  two.  The 
form  of  deposit  showed  this,  outside  of  the  parol  agree- 
ment. The  rule  is  that,  if  several  persons  make  a  deposit 
to  their  joint  credit,  the  bank  must  have  the  signatures  of 
all  of  them  appended  to  the  check  before  paying  it,  or  it 
takes  the  risk.  2  Morse  on  Banking,  sections  425436.  The 
money  having  been  deposited  with  the  bank  to  the  credit  of 
Y'oung,  Stone,  and  Sudduth,  and  on  the  agreement  that 
it  was  not  to  be  paid  out  except  on  their  joint  checks,  the 
bank  acquired  no  title  to  the  money,  which  it  thus  teld  im 
trust,  by  applying  it  to  the  payment  of  its  debt  against 
Sudduth.  The  law  does  not  permit  one  who  has  acquired 
possession  for  one  pupose  thus  to  gain  an  advantage;  and 
the  legal  status  of  the  bank,  after  the  memorandum  check 
was  credited  to  it  on  the  account  by  the  direction  of  Sud- 
duth, was  not  different  from  what  it  was  before.  Besides, 
so  much  of  the  deposit  as  represented  the  fee  of  Stone  & 
Sudduth  was  the  property  of  the  Arm,  and  Sudduth  could 
'  not  use  it  to  pay  his  debt  to  the  bank  without  the  consent 
of  Stone.  The  bank  was  charged  with  notice  that  one  of 
the  partners  had  no  right  to  apply  the  partnership  assets 
to  the  payment  of  his  individual  debt,  and  when  it  made  the 
appropriation  by  the  direction  of  Sudduth  alone  it  acquire^ 
no  greater  rights  than  he  had.  Jackson  v-  Holloway,  53 
Ky.,  133.  A  partner  in  dealing  with  the  firm  property  is  a 
trustee  for  the  firm.  The  authorities  are  uniform  that,  if 
a  depositor  of  trust  funds  appropriates  them  to  the  pay- 
ment of  his  individual  debt  to  the  bank,  the  latter,  having 
notice  of  the  character  of  the  fund,  is  affected  with  knowl- 
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edge  of  the  misappropriaton,  and  will  be  compelled  to  re- 
fund. 1  Morse  on  Banking  (4th  Ed.),  section  317,  On  the 
other  bandy  each  of  the  partners  having  consented  to  thi» 
assignment  made  by  the  other  to  the  trust  company,  these 
assignments  were,  in  effect,  the  assignments  of  the  firm,  or 
of  as  much  force  as  if  they  had  been  made  in  the  name  of 
the  firm.  True,  they  were  partial  assignments,  but  they 
were  afterwards  assented  to  by  the  construction  company, 
when  Young,  as  president,  signed  the  chocks  sued  on*  Be- 
sides, the  construction  company  is  not  complaining.  No 
right  of  its  is  affected;  and,  as  we  have  seen,  equity  will 
protect,  as  far  as  it  can  do  so  without  injury  to  the  debtor, 
rights  acquired  by  partial  assigntnents. 

The  rights  of  the  trust  company  are  not  affected  by  rea- 
son of  the  fact  that  the  bank  first  gave  notice  to  the  debtor 
of  its  assignments.  The  rule  in  England  is  that,  as  between 
successive  assignees  of  the  same  chose,  each  being  a  bona 
fide  purchaser  for  value,  the  one  who  first  gives  notice  to 
the  debtor  will  be  entitled  to  preference,  although  his 
assignment  is  later  in  date.  Some  courts  in  this  country 
have  adopted  the  same  rule,  but  the  weight  of  authority  in 
America  is  to  the  effect  that  among  successive  assignments 
the'  order  of  time  controls.  2  Pomeroy's  Equity,  section 
B95;  4  Cyc,  pp.  32,  77.  The  rule  of  caveat  emptor  applies 
to  sales  of  choses  in  action  as  in  other  sales  of  personal 
property,  and,  if  the  seller  has  sold  the  thing  to  one  person, 
and  therefore  has  no  title  to  pass  to  a  second,  the  latter 
takes  nothing  by  his  purchase.  The  assignee's  right  of 
action  is  without  prejudice  to  any  discount,  set-off,  or  de- 
fense the  debtor  has  before  notice  of  the  assignment.  Ken- 
tucky Statutes,  1899,  section  474;  Civil  Code,  section  19. 
The  purpose  of  the  notice  is  to  protect  the  debtor  in  such 
defenses  innocently  acquired.    It  adds  nothing  to  the  as- 
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signee's  title,  which  is  perfect  as  between  him  and  the 
assignor  or  those  (daiming  under  him  from  the  time  of  the 
assignment.  While  the  precise  question  appears  not  to 
have  been  directly  passed  on  heretofore  by  this  court,  the 
principles  announced  lead  to  the  conclusion  indicated.  See 
Millar  v.  Field,  10  Ky.,  108;  Newby  v.  Hill,  59  Ky.,  553; 
Garrott  v.  Jaflfray,  73  Ky.,  415;  Beard  v.  Sharp,  23  R.,  1582; 
65  S.  W.,  810.  Here  no  right  of  the  construction  company 
was  affected  by  reason  of  the  failure  of  appellant  to  give 
notice  of  its  assignments  to  the  construction  company  for 
a  month  after  appellee's  notice  was  given.  The  situation 
of  the  parties  when  the*  notice  was  given  was  just  as  it 
was  a  month  before,  and  the  construction  company  had 
then  no  defense  against  the  assignor.  The  failure  of  appel- 
lant to  give  the  notice  sooner,  having  prejudiced  no  right, 
was  immaterial. 

It  was  held  in  Lester  v.  Given,  71  Ky.,  357,  that  the  holder 
of  an  unaccepted  check  on  a  bank  might  maintain  an  action 
thereon.  This  case  has  frequently  been  followed  since,  and 
we  regard  the  rule  as  settled.  Merchants'  National  Bank 
V.  Robinson,  97  Ky.,  552,  17  R.,  368,  31  S.  W.,  136,  28  L.  R. 
A.,  760 ;  W'eiand's  Adra'r  v.  State  National  Bank,  112  Ky., 
310,  23  R.,  1517,  65  S.  W.,  617,  66  S.  W.,  26,  and  cases  cited. 
The  fact  that  the  bank  in  this  case  claimed  not  to  have  the 
money  on  hand  when  the  checks  were  drawn  is  not  suffi- 
cient to  take  it  out  of  the  rule,  for  the  ch^ecks  completed 
the  transaction,  and  were  the  proper  means  for  bringing 
to  a  decision  the  question  in  dispute. 

Budduth  died  insolvent.  He  was  also  considerably  over- 
drawn with  the  firm  of  Stone  &  Sudduth.  Whether  there 
will  be  anything  coming  to  him  on  the  settlement  of  the 
firm  or  what  will  be  the  rights  of  the  bank  in  this  event, 
can  not  be  determined  in  this  suit,  for  neither  Stone  nor 
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6ndduth's  representative  nor  his  other  creditors  are  before 
the  court. 

It  is  insisted  for  the  bank  that  the  trust  company  should 
be  required  to  exhaust  the  fund  arising  from  the  Mann  fee 
before  resorting  to  the  bank  fund,  under  the  rule  that  a  • 
creditor  having  a  lien  on  two  funds,  on  one  of  which  an- 
other creditor  has  a  junior  lien,  will  be  required  to  exhaust 
first  the  fund  not  incumbered  by  the  junior  lien.  But  that 
rule  has  no  application,  as  the  bank  is  not  a  creditor  of 
Stone's,  and  as  the  creditor  of  Budduth  it  can  not  impose 
terms  on  the  trust  company  as  the  creditor  of  Stone.  What 
may  be  the  right  of  the  bank  to  Sudduth's  part  of  the  Mann 
fee  can  not  be  determined  hei^,  as  the  necessary  parties  are 
not  before  the  court. 

Judgment  reversed,  and  cause  remanded,  with  directions 
to  enter  a  judgment  in  favor  of  appellant. 


Case  34 — AcriON  bt  P.  P.  Wyles,  Commissiokeb,  agaikst  Bailbt 
D.  Bebbt  on  a  Promissory  Note. — Oct.  9. 

Wyles  (Oommissioner)  v.  Berry. 

appeal  from  harrison  circttit  court. 

Judgment  for  Defendant  and  Plaintiff  Appeals.     Reversed. 

Pleading — ^Withdrawal  of  Answer — Admissions  Therein  as  Evi- 
dence>— Evidence  as  to  Pinanoiaii  Standing  of  Principal  in 
Note. 

Held:  1.  An  order  allowing  a  defendant  to  withdraw  an  answer 
and  file  another  merely  eliminates  the  pleading  as  a  pleading 
tendering  an  Issue  to  be  tried,  and  does  not  authorize  him  to 
take  it  off  the  files. 

2.  Where  defendant  is  allowed  to  withdraw  his  answer  in  an  action 
on  a  bond,  pleading  that  he  had  signed  It  as  surety  only,  and 
to  file  one  pleading  turn  eat  factum,  the  original  answer,  if 
sworn  to  by  defendant,  or  If  authorized  and  known  by  him  to 
have  been  made,  may  be  proved  against  him  as  an  admission. 
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3.  In  an  action  against  the  principal  on  a  bond  for  money  loaned  by 
order  of  court,  plaintiff  may.  show  the  financial  condition,  at  the 
time  of  the  loan,  of  a  third  person  for  whom  the  money  was 
actually  borrowed. 

liUCIUS  DE3&HiA.   ATTORNEY  FOB  APPELLANT. 

The  appellant  as  master  commissioner  of  the  Harrison  Cir- 
cuit Court,  and  on  the  order  of  said  court  brought  this  suit  on 
a  note  for  |1,343.40  against  appellee,  Berry,  and  J.  I.  Blanton, 
which  was  executed  by  said  Berry  as  principal,  with  Blanton 
as  surety  to  said  commissioner. 

Blanton  made  no  defense.  Berry  filed  an  answer  which  he 
withdrew  and  then  filed  another  pleading  non  est  factum,  Tha 
answer  was  in  three  paragraphs.  The  second  was  "no  confiid- 
eration  received  by  him."  He  claims  that  Blanton  got  the  pro- 
ceeds for  which  the  bond  was  executed.  The  third  wa»  a  plea 
of  estoppel,  because  interest '  had  been  paid  and  because  the 
suit  had  not  been  brought  sooner;  to  both  of  these  the  court 
sustained  a  demurrer,  but  the  plea  of  non  est  factum  was  sus- 
tained and  a  verdict  rendered  for  defendant  Berry. 

In  the  first  paragraph  of  the  answer  he  admits  the  allega- 
tions of  the  petition,  that  the  money  sued  fbr  was  part  of  the 
proceeds  of  dower  land  sold  under  a  judgment  of  the  chancery 
court  in  an  action  pending  therein;  that  said  |und  was  in  the 
custody  of  the  court  who  made  an  order  directing  the  commis- 
sioner to  loan  said  fund  and  pay  the  interest  to  Mrs.  Mary  C. 
Desha.  But  he  denies  that. the  commissioner  filed  his  report  that 
he  loaned  the  money  to  Berry  and  took  the  bond  sued  on^  and 
denies  that  the  report  was  approved  or  confirmed  by  the  court 
and  finally  pleads  non  est  factum. 

We  subtait  that  the  evidence  conclkisively  shows  that  the 
commissioner  reported  the  loan  to  the  court  and  same  wasf  conr 
firmed  and  that  Berry  signed  the  bond  sued  on  as  principal  and 
is  bound  thereby,  and  Berry  in  his  own  evidence  admits  that 
the  signature  looks  like  his.  The  only  thing  that  Berry  relies 
on  was  that  Blanton  got  the  money  and  that  he.  Berry,  did  not 
get  it. 

.  rWe  contend  that  it  was  ernor  in  the  court  to  allow  the  defend- 
ant Berry  to  withdraw  his  original  answer  from  the  record; 
that  having  once  been  filed,  it  could  not  be  taken  out  of  the 
record,  and  that  by  reason  of  the  fact  that  it  had  been  so'  taken 
out  and  the  defendant  refused  to  produce  it  the  appellant  had  the 
right  to  prove  its  contents  to  show  that  the  defendant  therein 
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made  an  admission  or  a    statement    differing    from    what    he 
swears  to  on  the  stand. 

If  we  leave  out  Blanton  and  add  to  thte  admission  the  fact 
that  the  writing  sued  on  is  in  regular  form,  and  that  there  is 
nothing  about  it  to  lead  to  a  suspicion  that  H  is  not  what  it 
purports  to  be,  as  will  be  seen  by  an  inspection  of  the  papei? 
itself,  we  find  the  overwhelming  preponderance  of  the  eTldeoce 
is  against  the  truth  of  the  verdict. 

J.  STANLiEY  WEBSTER,  attobney  fob  appellee. 
(No  brief  In  the  record  for  appellee.) 

Opinion    by    JUDGE    O'REAR— RE\'EBfiiNQ. 

Appellee,  sued  as  principal  upon  a  bond  for  the  payment 
of  money  loaned  by  order  of  the  Harrison  circuit  court, 
pleaded  non  est  factum  to  the  obligation.  Upon  the  trial 
the  plaintiff  offered  to  prov^  that  appellee  had  filed  an  an- 
swer originally  in  the  action  upon  the  bond,  pleading  that 
he  had  signed  it  as  surety  only,  whereas  it  appears  to  have 
been  executed  by  him  as  principal.  He  was  permitted, 
without  objection,  and  before  reply,  to  ^'withdraw"  that 
answer,  and  to  file  another  denying  the  execution  of  the 
paper.  The  trial  court  refused  to  require  appellee  to  re- 
place the  withdrawn  pleading  with  the  files  of  the  suit, 
though  he  admitted  he  had  it  in  his  possession,  and  refused, 
too,  to  admit  evidence  as  to  its  contents. 

Appellee  should  have  been  required  to  replace  the  paper 
among  the  files  of  the  suit,  and,  if  that  could  not  be  done, 
its  contents  should  have  been  admitted.  Even  if  a  party 
is  permitted,  in  the  discretion  of  the  court,  to  withdraw 
a  pleading,  it  does  not  follow,  and,  indeed,  it  is  not  proper, 
that  he  should  be  permitted  to  take  it  off  the  files  of  the 
record  without  leaving  a  properly  attested  copy.  The  effect 
of  the  order  permitting  the  withdrawal  is  merely  to  elim- 
inate the  pleading  as  a  pleading  tendering  an  issue  to  be 
tried  in  the  case.    If  it  contains  an  admission  of  fact  rele- 
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Yant  to  the  trial,  and  if  it  is  signed  or  sworn  to  by  the  party 
in  whose  behalf  it  was  filed,  such  admission  may  be  proved 
on  the  trial  against  the  party  making  it,  as  may  be  any 
other  admission  of  his  against  hid  interest.  We  are  aware 
that  in  some  jurisdictions,  and  in  some  instances  in  this 
State,  pleadings  are  not  required  to  be  verified  by  the  per- 
sonal oath  of  the  party,  nor  to  be  signed  by  him.  In  such 
cases,  in  the  absence  of  showing  that  he  authorized  and  knew 
of  the  making  of  the  statement  asserting  a  fact  purporting 
to  be  within  his  personal  knowledge,  and  afterward  sought 
to  be  proved  as  an  admission,  it  should  not  be  allowed.  But 
where  be  signs  the  pleading,  and  especially  where  he  swears 
to  the  truth  of  its  statements,  we  perceive  no  reason  why 
an  admission  of  fact  in  it  against  his  interest  may  not  be 
proved  by  his  adversary,  as  if  made  under  other  circum- 
stances. The  weight  of  authority,  as  well  as  sound  reason, 
seem  to  support  this  rule.  Pope  v.  AUis,  115  U.  8.,  363, 
G  Sup.  Ct.,  60,  29  L.  Ed.,  393;  Delaware  Co.  v.  Diebold,  etc., 
133  U.  S.,  473,  10  Sup.  Ct.,  399,  33  L.  Ed.,  674;  Gibson  v. 
Herriott,  55  Ark.,  85,  17  S.  W.,  589,  29  Am.  St.  Rep.,  17; 
Raridan  v.  Central  Iowa  Ry.  Co.,  69  Iowa,  527,  29  N.  W., 
599;  Baltimore,  «tc.,  R.  R.  Co.  v.  Evarts,  112  Ind.,  533,  14 
N.  E.,  369;  Daub  v.  Englebach,  109  111.,  267;  Peckham  Iron 
Co.  V.  Harper,  41  Ohio  St.,  100;  Pite  v.  Black,  92  Ga.,  363, 
17  S.  E.,  349;  Blankman  v.  Vallejo,  15  Cah,  639. 

The  afiSdavit  of  J.  I.  Blanton,  offered  to  contradict  or 
impeach  his  testimony,  was  properly  rejected,  as  it  was  not 
conflicting  with  his  statements  on  the  trial. 

Evidence  offered  by  appellant  tending  to  show  the  finan- 
cial worth  of  J.  I.  Blanton  at  the  time  the  money  was  loan- 
ed, who  appears  to  have  been  the  person  for  whom  the 
money  was  actually  borrowed,  should  have  been  permitted. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial, 
under  proceedings  not  inconsistpnt  herewith. 
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Case  35 — ^Action  by  Sallie  0.  Walker  against  the  Fidelity  Trust 
A  Safety  Vault  Ck).  as  Trustee  for  W.  H.  Stites  and  Others 
AS  Garnishee. — Oct.  9. 


JideUty  Trust  &  Safety  Vault  Oo.  v.  Walker. 

APPEAL    FROM    JEFFERSON    CIRCUIT    COURT,    CHANCERY    DIVISION. 

Judgment  for  Plain i iff  and  Dep-endant  Appeals.     Affirmed. 
Trusts — CJonstruction — Rights   of   Cestui   Que   Trust — ^Liability 

OJf    FUTtD  FOR   CeSTCI'S   DeBTS. 

I 

Held:     1.  A  trust  deed  conveyed  the  residue  of  the  trust  fund  to  be 

invested  by  the  trustee,  and  the  net  income  paid  in  equal  monthly 
installments  of  |50  each,  and,  in  case  the  Income  did  not  ennouat 
10  such  sum,  the  principal  should  be  liable  therefor,  to  .S.,  uo 
be  by  him  expended  for  the  benefit  of  his.  children  and  family, 
without  liability  to  account  therefor,  and  on  his  death  the  prin- 
cipal to  pass  in  fee  to  his  children,  with  power  in  S.  id  appoint 
same  among  his  children  by  will,  and.  If  S.  should  survive  his 
present  children,  he  might  elect  ta  demand  and  receive  from 
the  trustee  the  principal  of  th«  fund,  provided  that  at  any  time 
after  the  previous  life  estate  had  been  terminated.  If  S.  affir- 
matively showed  to  the  trustee  that  he  was  not  indebted  to  any 
person,  the  income  should  be  paid  to  him  for  his  exclusive  use 
and  benefit  Held,  that  such  deed  vested  in  S.  the  fee  in  the 
income  and  principal  of  the  estate  ta  the  extent  of  |50  per  month, 
which  amount  was  liable  for  his  debts. 

THOMAS  W.  BULLITT  and  A.  SCOTT  BULLITT,  for  appellants. 

This  is  an  appeal  from  a  Judgment  of  the  Jefferson  Circuit 
Court,  sustaining  a  general  demurrer  to  the  an£(wer  of  the  ap- 
pellants (defendants  below),  and  subjecting  the  income  a^d  part 
of  the  principal  of  a  trust  fund  in  the  hands 
of  the  Fidelity  Trust  ft  Safety  Vault  Company,  trustee  (herein- 
after called  the  Fidelity  Trust  Company),  to  the  payment  of  a 
debt  due  by  W.  H.  Stites  to  the  appellee,  iSallie  0.  Walkei* 
(plaintiff  below). 

W.  H.  Stites,  made  a  defendant  in  the  petition,  was  not  served 
with  process,  and  has  not  appeared  in  the  action. 
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STATEMENT  OP  FACTS. 

On  December  7.  1892,  In  the  circuit  court  of  Oayldsan  county, 
Tennessee,  appellee,  Sallle  0.  Walker,  then  the  wife  of  W.  H. 
Stltes,  obtained  a  decree  of  diviorce  from  him;  and  was  restored 
to  her  maiden  name,  Sallie  O.  Walker.  IShe  obtained  a  Judg- 
ment for  alimony  in  the  sum  of  11,944.51,  with  oosts  amounting 
to  114.75.    The  Judgment  remains  unpaid. 

W.  H.  Stites  became,  and  when  suit  was  brought  iwas,  a  resi* 
•  dent  of  St.  Louis,  Mo. 

His  family  consists  of  three  children  born  of  a  former  wife, 
viz.,  the  appellants,  Thomas  T.  Stites,  John)  iStites,  Jr.,  an4 
Kittle  Stites  Figgin.     He  has  not  married  again. 

In  the  year  1894  one  Gervas  Lenox  Taylor,  of  Dublin,  Ireland^ 
by  last  will,  devised  a  fund  of  $75,000  to  be  held  in  trust  for 
the  use  and  benellt  of  Elizabeth  Stites,  of  Chri^ian  county,  for 
her  life,  with  remainder  to  her  eight  childrex;,  of  whom  the  said 
W^  H.  Stites  was  one. 

On  July  18,  1895,  W.  H.  Stites,  by  a  bill  of  sale,  in  considera- 
tion of  $6,589.13  paid  to  him,  assigned  and  transferred,  his  un- 
divided one-eighth  interest  in  remainder  of  the  aforesaid  fund 
to  his  mother,  Mrs.  Elizabeth  Stites. 

On  August  20,  1895,  Mrs.  Elizabeth  Stites  (her  husband  unit- 
ing) executed  and  delivered  to  the  Fidelity  Trust  Company  a 
Deed  of  Trust  (Rec.  19-21),  whereby-  she  conveyed  to  it  the 
said  undivided  one-eighth  interest  in  the  remainder  in  said  fund, 
to  hold  the  same  in  trust,  however,  as  follows: 

**Fir8t.     Out  of  the  principal  of  said  share,  when  received, 
said  second  party  shall  pay  the  sum  of  three  hundred  (|300) 
dollars^  with  interest  from  July  18,  1895,  advanced  to  said  W. 
'H.   Stites. 

"Second,  And  shall  pay  to  the  pensonal  representative  of  said 
Elizabeth  Stites  the  sum  of  twelve  hundred  and  twenty-four  and 
sixty-one  one  hundredths  ($1,224.61)  dollars  without  interest 
prior  to  her  death. 

"Third.  The  residue  of  said  fund  shall  be  invested  by  said 
second  party  as  trust  funds  are  invested  under  the  laws  of  the 
State  of  Kentucky,  and  the  net  income  therefrom  paid  in  equal 
montlily  installments  to  said  W.  H.  Stites,  to  be  by  him  ex- 
pended for  the  benefit  d'  his  children  and  familty  without  any 
liability  of  accounting  therefor,  and  on  his  death  the  principal 
shall  pass  in  fee  to  his  children,  the  issue  of  any  children  who 
may  die  leaving  children  to  take  their  parent'^  8h<are,  witli 
power  in  said  W.  H.  Stites  to  appoint  same  among  his  children 
by  will.    Should  he  survive  all  of  his  present  chlldrefn  the  said 
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.W.  H.  Stites  may,  if  he  so  elect,  demand  and  receive  from  the 
said  trust  company  the  principal  of  said  fund,  and,  in  default 
of  his  exercising  said  power,  the  same  shall  at  his!  death  pass 
to  such  persons  as  he  by  last  will  and  testament  may  designate, 
and  if  he  should  l€ave  no  will  it  shall  then  pass  to  his  heirs, at 
law  under  the  statutes  of  descent  of  the  State  of  Kentucky." 

"Provided,  that  at  any  time  after  said  life  estate  ends  and 
said  second  party  received  said  fund,  the  said  W.  I|.  Stites  shall 
affirmatively  show  to  said  trustee  that  he  itf  not  indebted  to  any 
person  In  any  sum  whatever,  the  said  income  may  be  paid  to 
him  for  his  own  exclusive  use  and  benefit.  If  he  shall  so  elect, 
and  provided,  further,  that  if  the  income  from  said  fund  is  less 
than  fifty  (|50)  dollars  per  month  net,  to  the  said  second(  party, 
if  said  W.  H.  Stites  shall  so  elect,  shall  pay  to  him  in  trust  of 
in  fee  as  hereinbefore  directed  the  sum  of  fifty  (|50)  dollars 
per  month  so  long  as  said  trust  fuu'd  shall  last,  and  charge  tha 
amount  of  such  payment  over  and  above  the  income  therefrom 
to  the  principal." 

Mrs.  Elizabeth  Stites  died  on  April  14.  1901. 

Thp  Fidelity  Trust  Company,  having  paid  the  sum  of  |300 
and  $1,224.61,  as  provided  in  clauses  one  and  two  of  the  deed, 
still  has  in  it3  hai>ds  the  principal  sum  of  $6,602,  being  the 
residue  of  said  undivided  one^eighth  interest  in  the  trust  fund 
assigiied  as  aforesaid  in  trust  by  Elizabeth  Stites  to  the  Fidelity 
Trust  Company. 

THE   PLEADINGS. 

On  June  17,  1901,  the  appellee,  Sallie  0.  Walker,  filed  suit  in 
the  Jefferaon  Circuit  Court  against  W.  H.  Stitea^  seeking  to  re- 
cover on  the  Tennessee  judgment  the  sum  of  $1^944.51,  and  costs 
above  mentioned. 

An  attachment  thereupon  was  issued  and  served  lupon  the  Fi- 
delity Trust  Company  as  garnishee. 

The  Fidelity  Trust  Company,  as  garnishee,  filed  a  response, 
declaring  that  it  had  no  money  or  property  in  it9  hands  be- 
longing to  W.  H.  Stites,  or  in  which  he  had  an  interest. 

On  October  31,.  1901,  the  appellee  filed  an  amended  petition 
making  the  Fidelity  Trust  Company  a  party  defendant  as  gar- 
nishee. 

On  February  25,  1902,  appellee  filed  a  second,  amended  peti- 
tion making  appellants,  the  children  of  W.  H.  Stites,  viz.. 
Thomas  T.  Stites  and  John  Stites,  Jr.,  and  Kittle  Stites  Figgin, 
defendants. 
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The  first  amended  petition  above  mentioned^  sdts  out  sub- 
stantially: 

1.  That  the  defendant.  Fidelity  Trust  Company,  did  not,  fax 
its  answer  as  garnishee,  make  a  full,  true,  or  satisfactory  dis- 
closure of  the  money  or  property  in  its  hands  belonging  to  W. 
H.  Stites. 

2.  That  the  defendant,  Fidelity  Trust  Company,  under  the 
deed  of  trust  above  mentioned^  holds  the  trust  fund  therein 
mentioned — the  Entire  deed  being  set  forth  in  haec  verba. 

3.  That  W.  H.  Stites  as  cestui  que  trust  in  the  said  deed  has, 
under  the  terms  thereof,  an  interest  in  the  income  and  part 
of  the  principal  of  said  fund. 

4.  That  the  bill  of  sale  from  W.  H.  Stites  to  Elizabeth  Stites 
of  hi»9  one-eighth  interest  in  remainder  in  the  Qertvafi  lienox 
Taylor  fund'  above  mentioned,  was  a  mere  colorable  transfer, 
made  with  a  view  to  defeat  the  claims  of  hisi  creditors,  and  that 
the  deed  of  trust  was  made  pursuant  to  an  agreement  between 
said  W.  H.  Stites  and  Elizabeth  Stites  entered  into  at  the  time 
of  said  sale. 

6.  Prays  that  defendant,  Fidelity  Trust  Company,  be  required 
to  pay  into  court  a  sum  suflfleient  to  satisfy  plaintiff's  claim, 
and  that  the  same  be  applied  thereto. 

The  second  amended  petition  avers  t3iat  the  defebdants, 
Thomas  T.  Stites,  John  Stites,  Jr.,  and  Kittle  Stites  Figgin, 
claim  an  interest  in  the  trust  fund  above  mentioned:  that  it 
is  subordinate  to  the  claim  of  the  plaintiff;  and  prays  that  they 
be  required  to  assert  their  claim  or  be  forever  barred. 

No  process  was  issued  and  no  warning  order  takMi  against 
the  original  defendant,  W.  H.  Stites,  on  either  of  the  amended 
petitions;  nor  was  a  new  attachment  sued  out. 

W.  H.  Stites  has  not  answered  or  ap$)eared  to  either  the  origi- 
nal or  amended  petitions. 

On  December  12,  1901,  the  Fiaelity  Trust  Company  filed  Its 
answer  to  the  petition  as  amended. 

On  February  27,  1902,  the  defendants,  Thos.  T.  Stites,  John 
Stite3.  JY.,  and  Kittle  Stites  Figgin,  filed  their  answer  to  the 
petition  as  amended. 

These  answers  set  liorth  substantially  the  same  defenses,  which 
are  as  follows: 

1.  It  is  denied  that  W.  H.  Stites,  by  virtue  of  the  terms  of 
the  trust  deed  from  Elizabeth  Stites,  acquired  any  interest  what- 
ever in  the  income  or  principal  of  the  trust  fund. 

2.  It  is  denied  that  the  transfer  by  W.  H.  Stites  of  liis  one- 
eighth  interest  In  the  trust  fund  created  by  the  Gervas  Lenox 
Taylor  will  was  colorable  or  made  for  the  purpose  of  defeating 
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bis  creditois,  or,  that  the  trust  deed  made  by  Ellzaheith  StiteB 
was  made  pursuant  to  an  agreement  between  her  and  W.  H. 
Stltes  at  the  time  oi  said  transfer  by  W.  H.  Stites. 

3.  To  the  claim  of  fraud  as  to  the  execution  of  either  of  these 
mstrumentr,  a  plea  of  the  statute  of  limitation  is  intei^posed. 

4.  The  answer  of  Thos.  T.  Stltes,  John  Stites,  Jr.,  and  Kittle 
Stites  Figgin  claims  that  they  are  entitled  to  have  the  net 
income  of  the  trust  fund  in  the  hands  of  the  Fidelity  Trust  Com- 
pany expended  during  the  life  of  W.  H.  Stitejs  for*  their  exclu- 
sive benefit  and  that  they  are  entitled  to  the  principal  of  the 
trust  fund  in  fee  on  the  death  of  said  W.  H.  Stites. 

•To  each  of  thes«  answers  the  appellee,  Sallie  O.  Walker,  in* 
terposed  a  general  demurrer. 

iE3ach  of  said  demurrers  was  sustained. 

The  appellants  thereupon  declined  to  plead  further. 

Thereupon,  on  March  22,  1902,  the  fol];owing  Judgment  was 
rendered. 

1.  That  W.  H.  Stites  is  indebted  to  the  appellee  in  the  full 
amount  of  the  Tennessee  judgment,  and;  that  the  attachment 
against  the  trust  fund  in  the  hands  of  the  Fidelity  TrusA  Com- 
pany is  sustained. 

2.  That  under  the  terms  of  the  trust  deed  from  Elizabeth 
Stites  to  the  Fidelity  Trust  Company,  W.  H.  Stites  is  entitled 
to  receive  absolutely  the  sum  of  $50  per  month,  to  be  paid  out 
of  the  income,  if  suflicient;  if  insufficient,  then  the  deficit  to  be 
made  up  out  of  the  principal  of  the  trust  fund;  and  that  the 
appeltee  has  a  Hen  thereon*  for  the  satisfaction  ot  hei7  Judgment 
against  W.  H.  Stites. 

f3.  The  interests  of  appellants,  Thos.  T.  Stites,  John  Stites, 
Jr.,  and  Kittle  Stites  Figgin  are  subordinate  to  the  lien  of  the 
appellee,  Sallie  Q.  Walker. 

4.  That  the  appellant,  Fidelity  Trust  Company,  trustee  of 
the  trust  fund  in  its  hands,  pay  into  court  the  sum  of  |50  per  month, 
to  be  applied  to  the  judgment  in  favor  of  appellee  until  the  death 
of  W.  H.  Stites,  or  until  the  appellee's  Judgment  is  satisfied. 

On  May  17,  1902,  -Fidelity  Trust  Company.  Thos.  T.  Stites, 
John  Stites,  Jr.,  and  Kittie  Stites  Figgin,  after  due  notice, 
moved  the  court  to  set  aifiide  the  Judgment  rendered  March  22, 
1902,  and  to  be  permitted  to  file  a  supplemental  answer  setting 
forth  as  follows: 

1.  That  W.  H.  .Stites  had  resigned  as  sub-trustee  under  the 
deed  of  trust  from  Elizabeth  Stites  above  mentioned. 

2.  That  said  W.  H.  Stites  had  disclaimed  any  and  all  int^est 
in  the  fund. 

This  motion  was  overruled. 
Vol.  iie-u 
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The  first  proposition  submitted  is  that  the  judgment  appealed 
from  is  void  as  to  W.  H.  Stitee,  and,  consequently,  erroneoua 
as  to  other  defendants. 

The  question  may  be  thus  stated:  Is  W.  H.  Stites,  under  the 
terms  of  the  trust  deed  from  Elizabeth  Stites  to  the  FidSedtty 
Tinist  Company,  entitled  to  receive  in  his  own  right,  to  the  ex- 
clusion of  the  appellants,  his  chi>dren,  the  income  of  the  trust 
fund  created  by  said  deed,  together  with  such  portion  of  the 
principal  fund  as  may  aggregate  |50  per  month? 

Or,  on  the  other  hand,  does  W.  H.  Stites  receive  said  income 
or  said  amount  of  $50  per  month  as  trustee  fon  the  use  and 
benefit  of  appellants,  his  children? 

The  following  are  settled  and  may  be  considered  as  elementary 
principlds  of  law: 

1.  A  deed  is  to  be  construed  so  as  to  effectuate  the  true  in- 
tention of  the  parties.  That  intention  is  to  be  gathered  from 
the  language  of  the  instrument,  all  its  parts  being  conssldered 
together. 

2.  If  it  be  possible,  each  clause  and  each  word  in  a  deed  shall 
be  given  effect.    No  part  of  it  shall  be  rejected. 

3.  If  It  be  possible,  the  different  parts  of  the  deed  shall  be 
so  construed  as  to  avoid  conflict— to  produce  harmony  between 
its  various  provisions.  * 

4.  If  a  deed  is  capable  of  twe  constructions,  one  indicating  a 
lawful  and  the  other  an  unlawful  intent,  Dt  wlU  <be  oonstrued 
that  the  lawful  purpose  was  intended. 

CITATION  OF  AUTHORITIES. 

1.  Of  the  true  rule  of  construction  in  case  of  conflict  between 
different  provisions  in  a  deed  of  trust  or  other  Inetrument  17 
Am.  &  Eng.  Ency.  of  Law,  pp.  7,  8;  Spurrier  v.  Parker,  16  B. 
M.,  274;   Churchill  v.  Reamer,  8  Bush.  256. 

2.  Of  the  right  of  the  mother  by  the  terms  of  a  trust  deed  lio 
protect  the  trust  fund  against  the  debts  of  a  son.  In  the  inter- 
est of  that  son's  children.  Pope  v.  Elliott,  8  B.  M.,  60;  Bull  v. 
Ky.  Nat  Bank,  90  Ky..  453;   Wblte  v.  Thomas,  8  Bush,  661. 

8.  Of  the  construction  of  the  words  "the  net  income'  there- 
from (to  be)  paid  in  equal  monthly  install^nenta  toi  said  W. 
H.  Stites,  to  be  by  him.  expended  for  the  benefit  of  his  children 
and  family  without  any  liability  of  accounting  therefor."  Ham- 
Icy  v.  Gilbert  (4  Eng.  Chan.),  1  Jacob,  354;  In  re  Aahley.  1 
Russ  &  Mylne.  371;  BIddle's  Appeal,  80  Pa.  Stat.,  258;  Bohon 
V.  Barrett,  79  Ky.,  378;  Marshall  v.  Rash,  87  Ky.,  116;  Jones  v. 
.  Clifton,  101  U.  S..  226. 
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4.  Authorities  cited  in  opinion  of  the  oourt  below,  reviewed  and 
oonsidered.  Ky.  Statd.,  sec.  2355;  Samuel  v.  Salter,  3  Met., 
2C9;  Knefler  v.  Shreve,  78  Ky..  297;  Woolley  v.  Preston,  82  Ky., 
415;  Parsons  v.  Spencer,  83  Ky.,  305;  Bland  t.  Bland,  90  Ky., 
400;  Garner  v.  WiUs,  92  Ky.,  386;  Webster  v.  Wathen,  97  Ky., 
318. 

SIMRALL  ft  DOOLAN.  attobneys  fob  appellee. 

POINTS  AND  AUTHORITIES. 

1.  The  Judgment  appealed  from  is  more  favorahle  to  the  ap- 
pellants than  they  were  entitled  to  claim.  The  entire  trust 
fund,  and  not  merely  an  allowance  therefnom  of  fifty  dollars 
per  month,  should  have  been  subjected  to  appellee's  claim. 

2.  Viewed  in  the  light  of  surrounding  circumstances,  the 
deed  of  trust  involved  in  this  case  was  evidently  intended  to 
vest  in  W.  H.  Stites,  &  beneficial  iaterest  to  the  extent  of  not  less 
than  fifty  dollars  per  month,  it  appearing  that  the  entire  fund 
was  his,  aaid  that  the  transfers  made  etlll  give  him  the  meet 
ample  dominion  over  the  fund,  while  attempting  ta  protect  it 
from  liaJbility  for  his  debts.  This  can  not  be  done  under  our  law. 
Ky.  Stats.,  sees.  2355;  Smith  v.  Smith,  24  Ky.  Law  Rep.,  2261; 
Blandv  Bland,  90  Ky.,  400;  Marshall  v.  Rash,  87  Ky.,  116;  Parsons 
V.  Spencer,  83  Ky.,  305;  Bull  v.  Ky.  Nat.  Bank.  90  Ky.,  454; 
Woolley  V.  Preston,  82  Ky.,  415;  Samuel  v.  Salter,  3  Met,  259; 
Waite  on  Fraudulent  Oonveyadicee,  3d  ed.,  sees.  360,  364,  a66, 
366  and  376. 

i3.  The  language  of  the  deed  of  trust  does  not  make  W.  H. 
Stites  a  sub-trustee  for  his  children.  Garner  t.  Wills,  92  Ky., 
386;  Webster  v.  Wathen,  97  Ky.,  318;  Dravo  v.  Seebolt,  17 
Ky.  Law  Rep.,  1165;  Sale  v.  Thornberxy,  86  Ky.,  266;  Enders, 
Extr.,  v.  Tasco,  89  Ky.,  17;  Pope's  Extr.  v.  Elliott,  8  B.  Mon., 
66;  Speira  v.  Roberts,  73  Mich.,  666;  Taft  v.  Taft,  130  Mass., 
461;  Paisley's  App.,  70  Pa.  St.,  153;  Biddle's  App.,  80  Pa.  St, 
258;  Byne  v.  Blackburn,  26  Beavan,  414. 

4.  As  the  head  of  his;  owu  family,  and  oonsequentliy  as  a 
member  of  it,  W.  H.  Stites  must  be  regarded  as  himself  a  .bene- 
ficiary of  any  supposed  swb-truat,  and  the  courts  could  not  control 
him  in  the  expenditure  of  his  entire  allowance  for  his  own  benefit. 
Certainly  this  could  not  be  done  in  the  face  of  an  express  ^to- 
Yiston  that  he  should  not  be  held  accountable  for  his  expenditure 
of  the  fund.     (See  authorities  cited  above.) 

6.  The  language  of  the  deed  of  trust  does  not  give  to  the 
appellants  any  rights  which  they  could  enforce  against  W.  H. 
Stites,  or  which  could  be  treated  as  an  estate  or  interest  and 
s!ibjected  to  the  payment  of  their  debts  at  the  suit  of  any  of 
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their  creditors.  Davidson  v.  Kemper,  79  Ky.,  5;  Gamer  v.  Wills, 
$2  Ky.,  286;  Webster  v.  Wathen,  97  Ky..  318,  324;  Pope's  Bxtr. 
T.  ElUott,  8  B.  Mou.,  66. 

6.  As  the  income  or  allowance  of  this  trust  fund  does  not 
l)ekmg  to  any  one  of  these  appellants  in  the  sense  that  any  part 
of  it  could  be  subjected  to  the  payment  of  his  or  her  idefbts,  it 
must  belong  to  W.  H.  Stites,  and  if  so,  it  is*  subject  to  t'ne 
pasrment  of  his  debts. 

7.  The  appellants  in  this  case  are  oot  dependent  upon  IW.  H. 
Stites  for  maintenance  or  support.  It  is  not  a  hardship  upon 
them  to  subject  hfs  own  estate  to  the  payment  o€  his  own  debts. 
The  only  hardship  involved  in  this  case  is  that  which  the  ap- 
pellee ha<s  suffered  at  the  hands  of  W.  H.  Stites  for  more  than 
ten  years. 

Opinion  of  the  ooubt  by  JUDGE  O'REAR — Affirming. 

W.  H.  Stites  was  entitled  to  one-eighth  in  remainder  of 
a  sum  of  about  |75,000  bequeathed  by  one  Gervas  Lenox 
Taylor,  of  Dublin.  Ireland.  Mrs.  Elizabeth  Stites,  mother 
of  W.  H.  Stites,  was  the  life  tenant.  On  July  18,  1893,  W 
H.  Stites,  by  a  bill  of  sale,  conveyed  this  interest  to  his 
mother,  in  consideration,  it  is  alleged  (and,  for  the  purpose 
of  this  appeal,  accepted),  of  fn,5S9.13  paid  to  him.  On 
August  20,  1S95,  Mrs.  Elizabeth  Stites,  for  what  real  con 
sideration  is  not  shown,  executed  to  appellant  trust  com- 
pany a  deed  of  trust  conveying  to  it  the  said  undivided  one- 
eighth  interest  in  remainder  in  said  fund,  to  hold  the  same 
in  trust  as  follows: 

"First.  Out  of  the  principal  of  said  share,  when  received, 
said  second  party  shall  pay  (he  sum  of  three  hundred  (f300) 
dollars,  with  interest  from  July  18th,  1895,  advanced  to 
said  W.  H.  Stites. 

"Second.  And  shall  pay  to  the  personal  representative 
of  said  Elizabeth  Stites  the  sum  of  twelve  hundred  and 
twenty-four  and  sixty-one  hundredths  (|1,224.61)  dollars 
without  interest  prior  to  her  death. 

"Third.     The  residue  of  said  fund  shall  be  invested  by 
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said  second  party  as  trust  funds  are  invested  under  the 
laws  of  the  State  of  Kentucky,  and  the  net  income  there- 
from paid  in  <equal  monthly  installments  to  said  W.  EL 
Stites,  to  be  by  him  expended  for  the  benefit  of  his  chil- 
dren and  family  without  any  liability  of  accounting  there- 
for, and  on  his  death  the  principal  shall  pass  in  fee  to  his 
children,  the  issue  of  any  children  who  may  die  leaving  chil- 
dren to  take  their  parent's  share,  with  power  in  said  W.  H. 
Stites  to  appoint  same  among  his  children  by  will.  Should 
he  survive  all  of  his  present  children,  the  said  W.  H.  Stites 
may,  if  be  so  elect,  demand  and  receive  from  the  said  trust 
company  the  principal  of  said  fund,  and,  in  default  of  his 
exercising  said  power,  the  same  shall  at  his  death  pass  to 
such  persons  as  he  by  last  will  and  testament  may  designate, 
and  if  he  should  leave  no  will,  it  shall  then  pass  to  his 
heirs  at  law  under  the  statutes  of  descent  of  the  State  of 
Kentucky. 

"Provided,  that  at  any  time  after  qaid  life  estate  ends 
and  said  second  party  receives  said  fund,  said  W.  H.  Stites 
shall  aflSrmatively  show  to  said  trustee  that  he  is  not  in- 
debted to  any  person  in  any  sum  whatever,  the  said  income 
may  be  paid  to  him  for  his  own  exclusive  use  and  benefit, 
if  he  shall  so  elect,  and  provided  further,  that  if  the  income 
from  said  funds  is  less  than  fifty  ($50)  dollars  per  month 
net,  the  said  second  party,  if  said  W.  H.  Stites  shall  so 
elect,  shall  pay  to  him  in  trust  or  in  fee  as  hereinbefore' 
directed  the  sum  of  fifty  (?5())  dollars  per  month  so  long 
as  said  trust  fund  shall  last,  and  charge  the  amount  of 
such  payment  over  and  abo\'^  the  income  to  the  principal." 

Prior  to  the  transfer  by  W.  H.  Stites  to  his  mother  on 
July  18,  1895,  he  was  bound  to  appellee  in  the  sum  of  about 
11,700,  evidenced  by  a  judgment  of  a  court  of  general  juris- 
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diction  of  the  State  of  Tennessee.  After  the  death  of  Mrs. 
Elizabeth  Stites,  and  the  payment  by  appellant  trust  com- 
pany of  the  sum  reserved  in  the  deed  to  be  then  paid  to  her 
estate,  appellee  brought  this  suit  against  the  judgment  debt- 
or, and  caused  an  attachment  to  be  served  on  appellant 
trust  company  as  garnishee,  attaching  the  interest  of  W. 
H.  Stites  in  the  fund  mentioned  in  and  set  apart  by  the 
deed  of  Atigust  20,  1895.  The  garnishee  answered  that  it 
owed  the  principal  defendant  nothing,  and  had  not  the  pos- 
session of  any  property  of  his.  Appellee  then,  by  amended 
petition,  as  allowed  by  section  227,  Civ.  Code,  not  being 
satisfied  with  tbe  garnishee's  answer,  set  up  the  execution 
of  the  deed  and  the  antecedent  transfer,  and  alleged  that 
they  were  colorable,  fraudulent  and  designed  by  W.  H. 
Stites  to  cheat,  hinder  and  delay  his  creditors.  An  issue 
of  fact  was  tendered  by  the  pleadings  of  the  trustee  as  to 
the  bona  fides  of  the  transaction.  W.  H.  Stites'  children 
living  when  the  deed  was  made,  being  his  only  children, 
were  made  parties  to  the  suit,  and  made  the  same  defenses 
as  had  been  made  by  th^  trustee.  They  were  all  more  than 
21  years  of  age,  and  one  of  them,  a  daughter,  was  married. 
The  case  was  tried  out  on  the  pleadings  alone,  the  circuit 
court  holding  that  the  provisions  of  the  deed  nullified  the 
trust  as  to  all  save  W.  H.  Stites,  and,  as  to  his  interest, 
subjected  it,  to  the  extent  of  f 50  per  month,  to  the  payment 
of  appellee's  judgment  debt  and  the  costs.  Thereafter  W. 
H.  Stites  (who  was  proceede'd  against  as  an  absent  non- 
resident) appeared  in  the  county  court  of  Jefferson  county, 
tendered  his  resignation  as  trustee  of  his  children  under 
the  deed,  and  nominated  one  of  his  sons,  who  was  appointed 
by  that  tribunal  in  his  stead.  At  the  same  time  W.  H.  Stites 
renounced  the  trust  in  his  behalf.  Therefore  the  question 
for  decision  is  not  whether  the  recited  consideration  of  the 
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bill  of  sale  from  W.  H.  Stites  to  his  mother  actually  passed. 
nor  whether  the  intention  of  W.  H.  Stites  in  those  trans- 
actions was  or  not  mala  fides;  for,  in  the  absence  of  proof, 
and  by  reason  of  the  decision  having  been  upon  demurrer  to 
appellant's  pleadings,  those  facts,  being  well  pleaded,  are 
to  be  considered  as  established  in  appellant's  favor. 

What  interest  did  W.  H.  Stites  take  under  the  terms  of 
the  trust  deed  from  Elizabeth  Stites  to  the  trust  company? 
What  are  the  legal  rights  of  appellants,  W.  H.  Stites'  chil- 
dren, under  that  deed?  The  answers  to  these  questions  de- 
cide this  case. 

In  the  first  place,  it  is  to  be  observed  that  the  total  net 
income  from  the  principal  is  to  be  paid  over  to  W.  H.  Stites 
by  the  trustee.  He  can  expend  it  upon  himself  and  the 
other  members  of  his  family,  including  his  children,  in  such 
manner  as  he  pleases.  No  one — not  the  children,  nor  the 
trustee,  nor  any  one  else — is  permitted,  by  the  express  pro- 
hibition of  the  deed,  to  call  him  to  account  for  the  manner 
in  which  he  uses  or  disposes  of  this  income.  If  the  income 
is  not  |50  per  month  (and  it  is  not,  and  will  not  probably 
be),  then  he  is  likewise  empowered  to  consume  the  princi- 
pal so  as  to  produce  to  him  an  income  of  at  least  f50  per 
month  from  this  fund.  In  the  next  place,  W.  H.  Stites  may 
by  will  dispose  of  the  principal  after  his  death,  being  re- 
stricted only  to  his  own  children  and  offspring,  but  being 
permitted  to  discriminate  among  them.  Should  he  survive 
all  his  present  children,  he  may  then  demand  and  receive 
as  his  own  the  principal,  or  he  can  dispose  of  it  absolutely 
by  will,  or,  if  he  dies  intestate  without  having  consumed 
it,  it  goes  to  his  heirs  at  law.  The  only  point  of  distinction 
between  the  estate  thus  created  in  the  fund,  and  the  absolute 
estate  therein,  is  that,  if  any  of  W.  H.  Stites'  children  sur- 
vive him,  they  would  take  the  unexpended  principal,  sub- 
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ject  to  his  power  of  appointment;  that  is,  his  right  to  dis- 
criminate among  them,  giving  to  one  all  or  any  part  of  the 
tnndy  as  he  might  determine.  The  contingency  must  be  ex- 
tremely rare  in  which  a  father  would  wish  to  exclude  all 
his  children  from  any  part  of  his  estate.  Nor  can  the  sug- 
gestion in  the  deed  that  W.  H.  Stites  is  to  use  the  income 
for  his  children  and  family,  without  any  liability  of  ac- 
counting therefor,  change  the  nature  of  the  title  in  the  in- 
come from  an  absolute  one.  It  vests  him  with  an  unre- 
strained discretion,  by  which  he  may  take  to  himself,  as  a 
member  of  his  family,  all  of  the  income,  or  he  might  appor- 
tion its  use  among  those  of  his  family  dependent  upon  him, 
and  whom  he  is  already  morally  and  legally  bound  to  sup- 
port. That  is  about  what  people  generally  do  with  their 
own,  anyhow.  Under  no  construction  could  W.  H.  Stites' 
children  claim  more  of  the  income  than  his  "family."  In 
truth,  the  deed  does  not  give  the  income  to  the  "children 
and  family  of  W.  H.  Stites  to  be  expended  by  him."  It 
gives  it  to  W.  H.  Stites.  The  expressed  purpose  for  which 
it  was  to  be  expended  was  more  in  the  nature  of  a  request 
upon  W.  H.  Stites  as  to  the  manner  of  its  use.  If  it  had 
given  the  whole  fund  absolutely  to  W.  H.  Stites  at  his 
mother's  death,  to  be  applied  by  him  for  the  maintenance 
of  his  family,  could  his  children,  and  other  members  of  his 
family,  have  excluded  him  from  a  personal  use  of  it,  or  could 
they  have  required,  by  a  chancery  proceeding,  that  he  appor- 
tion it  equitably  among  them  then,  or  annually  so  long  as 
they  lived?  The  language  used  rather  signifies  a  reason 
for  the  gift,  than  implies  an  irrevocable  dedication  of  the 
income  to  the  use  of  particular  persons.  Especially  is  this 
so  when  any  meaning  and  effect  is  given  fo  the  expression 
•^without  liability  to  account  therefor.*'  That  W.  H.  Stites 
could  exclude  his  children  from  any  sort  of  claim  upon  the 
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income  bj  merely  showing  he  was  free  of  debts,  makes  the 
interest  of  his  children  more  equivocal,  if  possible,  while 
affording  a  not  unreasonable  test  of  the  main  purpose  of 
the  instrument. 

In  ttoe  very  excellent  brief  of  able  counsel,  appellants 
properly  insist  that  every  part  of  the  instrument,  and  all 
of  its  provisions  equally,  if  possible,  be  considered  in  ar- 
riving at  the  intent  of  the  settlor,  which  must  control  so 
far  a^  it  is  not  repugnant  to  the  law.  Applying  this  rule, 
one  can  not  escape  the  conclusion  that  the  person  whose 
interest  was  studiously  sought  to  be  conserved  in  every  line 
and  provision  of  the  trust  was  that  of  W.  H.  Stites.  With 
the  fullest  possible  right  of  personal  enjoyment,  with  priv- 
ilege of  disposing  of  any  surplus  at  his  death  in  the  manner 
most  natural  and  most  likely  to  be  desirable,  little  more 
could  have  been  added  to  the  completeness  of  his  title.  The 
interest  of  his  children,  if  it  can  be  said  that  they  had  any 
but  a  contingent  one,  was  made  to  depend  upon  the  natural 
instinct  of  their  father  to  aid  them  as  he  might  judge  to  be 
proper,  having  regard  to  his  conception  of  his  own  interests 
and  th?a  natural  claims  of  other  members  of  his  family. 
This,  at  last,  is  precisely  the  "interest"  that  all  children 
naturally  have  in  their  parents'  property  during  the  life- 
time of  the  latter.  It  can  not  be  said  then  that  the  children 
took  a  liegal  estate  in  the  income  of  this  fund.  If  this  were 
a  proceeding  by  a  creditor  of  W.  H.  Stites'  children  to  sub- 
ject their  interest  in  the  fund,  what  part  of  it  could  the 
chancellor  lay  hold  on,  and  say  it  was  liable?  In  Pope^s 
Ex'rs  V.  Elliott,  8  B.  Mon.,  56,  it  was  held  that  where  the 
executors  were  not  compelled  to  pay  a  sum  of  f  25  per  month 
to  the  support  of  a  devisee,  but  were  authorized  to  do  so 
in  their  discretion,  the  interest  of  the  devisee  could  not  be 
subjected.    In  Cosby  v.  Ferguson,  3  J.  J.  Marsh.,  264,  a  sum 
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had  been  set  apart  in  trust  for  the  benefit  of  Cosby  and 
his  family,  ^^the  interest  to  be  appropriated  to  the  main- 
tenance and  use  of  himself  and  family  during  their  lives." 
Cosby's  interest  was  subjected  to  the  payment  of  his  debts. 
The  court  declined  to  pass  on  the  question  of  what  bene- 
ficial interest  the  children  took.  In  Garner  v.  Wills,  92 
Ky.,  386,  13  R.,786, 17  R.  W.,  1023,  the  devise  was  to  the  testa- 
trix's children,  with  this  provision  for  the  support  of  her 
husband:  "I  desire  that  my  children  give  to  my  husband 
each  year  a  sum  sufficient  to  support  him  in  a  comfortable 
manner,  and  furnish  to  him  a  comfortable  home  and  main- 
tenance until  -his  death.''  It  was  also  provided  that,  if  the 
children  failed  to  furnish  the  testratrix's  husband  the  home 
and  supi>ort,  the  device  to  them  was  to  become  void.  It 
was  held  that  the  husband  took  no  interest  that  could  be 
subjected  to  his  debts.  In  Webster  v.  Wathen,  97  Ky.,  318, 
17  R.,  33,  30  S.  W.,  663,  the  testratrix  gave  her  estate  to 
Hettie  Cunningham  Wathen.  This  provision  was  made  as 
to  a  sister,  Euphemia:  '*I  want  her  [Hettie]  to  give  any 
presents  to  my  «ister,  Euphemia  Cunningham  Webster,  that 
she  may  nee^,  and  that  my  estate  can  afford.  I  want  Het- 
tie, as  far  as  possible,  to  look  after  my  sister  Euphemia's 
interest,  and  to  protect  her  as  far  as  lies  in  her  power."  It 
was  held  that  the  will  did  not  create  a  trust  in  behalf  of 
Euplvemia.  In  that  case  the  court  approved  these  cardinal 
tests  of  a  trust  created  by  will  or  deed:  (1)  The  words 
of  the  testator  must  be  mandatory;  <2)  the  person  intended 
to  be  benefited  must  be  certain;  (3)  the  subject  to  which 
the  obligation  relates  must  be  certain.  In  Davidson's  Ex'rs 
V.  Kemper,  79  Ky.,  5,  the  court  reviews  the  cases  bearing 
on  this  subject,  and  thus  stated  the  rule:  "It  will  be  ob- 
served that  where,  in  the  cases  cited,  the  interest  of  the 
beneficiary  has  been  subjected,  there  was  an  absolute  ap- 
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propriation  of  a  certain  sum  for  the  benefit  of  the  cestui 
que  trust,  to  be  applied  in  some  instances  nnder  the  direc- 
tion of  the  trustee^  but  in  no  case,  as  here>  has  it  been  left 
discretionary  with  the  trustee  as  to  whether  the  cestui  que 
trust  should  have  the  use  or  benefit  of  any  of  the  property 
held  in  trust."  All  of  these  cases  are  necessarily  founded 
upon  the  idea  that  these  persons  did  not  take  an  enforceable 
beneficial  interest  in  the  estate  sought  to  be  subjected.  The 
trial  court  went  upon  the  theory  that  this  was  a  **spend- 
thrift  trust,"  where  the  moat  complete  enjoyment  and  most 
ample  dominion  over  an  estate  is  given  to  one,  with  an  at- 
tempt on  the  part  of  the  donor  to  exempt  it  from  liability 
for  the  debts  of  th^  beneficiary.  As  these  creatures  tend 
to  beget  idleness  and  irresponsibility  and  to  shelter  fraud, 
the  policy  of  the  law  has  been  to  discountenance  them.  As 
said  by  Waite  on  Fraudulent  Conveyances,  section  360 :  "It 
is  opposed  to  a  wise  public  policy  that  a  man  should  have 
an  estate  to  live  on,  but  not  an  estate  to  pay  his  debts 
with,  or  that  he  should  possess  the  benefits  of  wealth  with- 
out the  responsibilities."  This  policy  has  been  signified  in 
this  State  by  statute  since  1797.  Section  2355,  Kentucky 
Statutes,  1899,  provides:  "Estates  of  every  kind  held  or 
possessed  in  trust,  shall  be  subject  to  the  debts  and  charges 
of  the  persons  to  whose  use,  or  for  whose  benefit,  they  shall 
be  respectively  held  or  possessed,  as  they  would  be  subject 
if  those  persons  owned  the  like  interest  in  the  property  held 
or  possessed  as  they  own  or  shall  own  in  the  use  or  trust 
thereof." 

We  hold  that  W.  H.  Stites  took  the  beneficial  interest 
in  the  principal  funds  in  the  hands  of  the  trust  company 
as  trustee,  to  the  extent  at  least  of  the  right  to  receive  $50 
per  month  therefrom  in  any  event.  It  was  therefore  not 
improper  to  have  subjected  that  interest  so  far  as  was  neces- 
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flary  to  the  payment  of  appellee's  judgment  debt.  These 
conclusions,  we  think,  are  supported  by  the  following  ad- 
ditional cases:  Dravo  v.  Seebolt,  17  R.,  1165,  33  S.  W., 
1106;  Sale  v.  Thomberry,  86  Ky.,  266,  9  R.,  472,  5  S.  W., 
468;  Enders'  Ex'r  v.  Tasco,  89  Ky.,  17,  11  R.,  592,  11  S.  W., 
818;  Bland's  Adm'r  v.  Bland,  90  Ky.,  400,  12  R.,  532,  14 
S.  W.,  423,  9  L.  R.  A.,  599,  29  Am.  St.  Rep.,  390;  Parsons 
V.  Spencer,  83  Ky.,  305,  7  R.,  329, 
Judgment  affirmed. 

Petition  for  rehearing  by  appellant  overruled. 


Case  36— Action  by   Commonik'ealth   against  W.   B.  Roabk  and 

OTHEBS  as   &0B£11£S  ON   A  BAIL  BOND. — OCT.   9. 

Oommonwealth  v,  Roark,  &c. 

APPEAL    FROM    ALLEN    CIRCUIT    OOL^T. 

JUDGIIENT  FOR  DEFENDANTS  AND  COMMONWEALTH  APPEALS.  RE- 
VERSED. 

Bail  Bond — Dibchabqb  of  Subety-^Releabe  of  Co-Subety — ^Waiver 
OF  Defects. 

Held:  1.  Where  a  surety  acting  under  a  power  of  attorney  from 
his  coHSuretles  executes  a  ball  bond  knowing  that  a  co-surety  had 
not  properly  executed  the  power,  and  that  the  official  taking  the 
bond  had  no  knowledge  of  the  defective  power,  the  other  sureties 
can  not  claim  release  from  liability  because  such  co-surety  wtt? 
not  bound;  8lnce  the  bond  having  been  executed  by  their  repre^ 
sentative  with  knowledge  of  the  defective  power,  they  waived 
any  Informality  in  the  execution  by  the  co-surety. 

N.  A.  PORTEai,  FOB  appellant. 

In  presenting  a  power  of  attorney  signed  by  three  and  falsely 
purporting  to  have  been  signed  by  the  fourth,  "M.  G.  Brown," 
W.  B.  Roark  practiced  a  fraud  upon  the  court  and  he  can 
not  escape  liability  by  his  own  fraud. 
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W.  B.  Roark's  knowledge  of  the  fraud  at  the  time  of  the  ex- 
ecution of  the  bond  is  Imputed  to  those  who  have  authorized 
him  to  act  as  their  agent  and  none  of  them  can  escape. 

To  such  as  gave  the  unconditional  power  of  attorney  prior  to 
the  signature  '"M.  G.  Brown,'*  the  unauthorized  name  subs©* 
quently  added  was  a  mere  nullity,  neither  conferring  authoTltT 
nor  taking  any  already  existing  away. 

Those  cjabsequently  signing  to  "M.  G.  Brown^"  guaranteed 
the  genuineness  of  M.  G.  Brown's  signature.  Wheeler  v. 
Traders'  Deposit  Bank,  21  Ky.  Law  Rep.,  1416. 

W.  B.  Roark  claiming  to  act  under  a  power  of  attorney,  guar- 
antees the  genuineness  of  the  signature  thereto. 

This  case  distinguished  from  Ootnmonwealth  y.  Belt,  21  Ky. 
Law  Rep.,  339. 

This  case  is  on  all  fours  with  Wheeler'  v.  Traders'  Bank,  21 
Ky.  Law  Rep.,  1416. 

It  does  not  lie  in  any  principars  mouth  to  claim  a  release 
by  the  fraud  of  hio  duly  constituted  age^t,  and  all  who  author- 
ized W.  B.  Roark  to  act  as  their  agent  in  the  execution  of  the 
bond  guaranteed  the  gt)od  faith  of  their  asrent  and  the  (genuine- 
ness of  every  signature. 

.W.  B.    GAINES,  FOB   APPELLANT. 

There  are  three  reasons  why  the  court  sbould  hold  these 
Bureties  that  did  sign  the  bond: 

1.  There  being  no  condition)  in  the  power  of  attorney  that 
Brown  should  sign  the  bond,  certainly  as  to 'such  of  thos«e  sure- 
ties as  signed  before  the  name  "M.  G.  Bnown*'  was  signed,  as 
to  them  the  name  of  M.  G.  Brown,  having  been  signed  by  W. 
B.  Roark  without  authority  was  merely  superfluous  and  of  no 
binding  authority  on  him,  nor  could  its  t)urporting  to  have 
been  signed  by  M.  G.  Brown  thereaifter  have  had  the  effect  to 
withdraw  from  W.  B.  Roark  the  unconditional  authority  given 
him  previously.  To  such  s^s  signed  after  the  name  "M.  G. 
Brown,"  the  signing  of  the  bond  by  them  was  a  guaranty  tuat 
those  names  appearing  before  theirs  were  genuine  signatures,  so 
that  under  any  conditions  no  party  to  the  power  of  attorfney 
could  plead  any  infirmity  because  of  the  name  "M.  G.  Brown." 

2.  This  court  has  steadily  refused  to  recognize  any  difference 
between  the  sureties  to  a  bail  bond  and'  to  any  other  obligation 
and  the  distinction  between  the  case  at  bar*  and  the  Belt  case, 
supra,  was  clearly  drawn  tn  Wheeler  v.  Traders'  Deposit  Bank, 
21  Ky.  Law  Rep.,  1416,  and  there  the  case  was  presented  where 
the  name  above  the  appellant's  was  a  forgery.  This  court  said: 
**Wheeler  signed  the  note-  as  surety,  and  In  doing  so  guaranteed 
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to  the  bank  that  every  preceding  signature  was  genuine."  In 
this  case  the  name  of  ''M.  G.  Brown"  was  a  forgery  in  tha 
senfi6  that  It  was  a  false  representation  of  fact,  and!  in  fact 
was  a  fraud,  though,  perhaps,  not  so  Intondefd  Iby  the  boy  who 
signed  It  It  was  a  forgery,  but  not  punlsihable.  The  two  cases 
cited  recognize  that  principle  of  commercial  law  that  while  iShere  la 
a  warranty  of  soundness.  If  thet  horse  has  onQr  three  legs  and 
the  buyer  sees  It,  the  warranty  that  he  had  four  Is  unayalltng. 
So  far  ad  W.  B.  Roark  Is  ooncemed  there  can  be  no  doubt  If 
this  case  Is  followed  he  must  be  held. 

3.  While  the  law  Is  being  conceded  agalnat  our  contention.  It 
must  also  be  admitted  in  our  favor,  and  it  is  as  okl  as  the 
eternal  hills  that  the  knowledge  of  thd  agent  Is  the  knowledge 
of  the  principal.  It  must  be  conceded  that  W.  B.  Roaxlk  was 
the  agent  of  the  sureties  in  the  execution  of  this  bond.  It  must 
be  conceded  that  he  knew  that  M.  G.  Brown  did  not  sign  the 
power  of  attorney.  It  Inevitably  follows,  thereljore,  that  at 
the  time  and  before  the  execution  of  the  bond  thase  sureties 
knew  that  "M.  G.  Brown"  did  not  sign  the  power  of  attorney. 
It  must  be  conceded  that  the  county  judge  did  not  !know  that 
M.  G.  Brown  had  not  signed  lui  person.  It  must  be  conceded 
that  the  defect  in  the  Instrument  did  not  appear  upon  Its  face 
and  was  a  latent  defect  and  such  as  the  warranty  of  genuineness 
therefore  covered.  As  a  matter  of  fact  when  W.  B.  Roark  pre- 
sented that  power  of  attorney  to  the  county  judge  with  "M.  G. 
Brown"  signed  in  writing  thereto  It  was  in  law,  In  fact  and  In 
good  morals  a  representation  that  the  words  "M.  G.  Brown" 
was  the  true  and  genuine  signature  of  M.  G.  Brown. 

AUTHORITIES    CITBD. 

Terry  ft  Bell  v.  Hazlewood,  1  Duyall,  104;  Jones  t.  SheRjgr- 
ylUe,  ftc.,  Co.,  1  Met,  58;  Hall  v.  Smith,  14  Bush,  604;  Com. 
▼.  Magoffin,  15  R.,  775;  Wilson  v.  LoulenrlUe,  16  R.,  340;  Com. 
v.  Yarbro,  S4  Ky.,  496. 

W.   C.   GOAD.   ATTOBNET  FOR  APPELLEE. 

This  is  an  appeal  by  the  Commonwealth  against  W.  B.  Roarfc, 
ftc.,  from  a  Judgment  of  the  Allen  Circuit  Court,  sustaining  a 
response  of  sureties  in  the  bail  bond  of  one  John  Roai^  on 
which  a  forfeiture  was  taken,  and  which  bond  was  taken  by 
the  examining  court  by  what  purported  to  be  a  power  of  attorney. 

The  power  of  attorney  contained  the  name  of^  one  Brown* 
whose  name  was  signed  and  accepted^  by  the  examhitng  court 
as  surety  on  said  bond,  and  the  response  by  him  alleged  that 
he  was  engaged  at  work  at  hia  mill  when  approached  to  become 


Digitized  by  VjOOQIC 


Vol.  116]  SEPTEMBER  TERM,  1903. 399 

Commonwealth  v.  Roark,  Ac. 

surety  on  .said  bond,  and  agreeing  to  sign  same,  with  Roark's 
father  et  als.,  told  his  son,  who  was  s)tanding  by,  t9  sign  his 
name  to  the  power  of  attorney,  which  the  son  di^d  in  pur£Juance 
to  said  verbal  authority,  and  a  forfeiture  having  been  taken  oil 
said  bond,  so  signed.  Brown  responded,  claiming  as  defense 
that  he  was  not  bound  on  the  bond,  as  he  di|ii  not  give  the  son 
ncr  any  one  written  authority  to  sign  his  name  to  the  power, 
of  attorney  or -the  bond.  The  court  having  lieard  the  proof, 
which  amply  sustained  this  contention,  rendered  Judgment  ex- 
onerating the  sureties,  and  from  that  judgment  this  appeal  is 
prosecuted. 

It  has  been  so  often  held  by  this  court  that  a  surety  is  not 
bound  upon  his  undertaking  unless  he  either  dgns  the  Instru- 
ment or  the  authority  to  an  attorney  in  fact,  that  I  do  not  deeim 
it  necessary  to  cite  any  special  case.  This  Signing,  or  this  au- 
thority, as  I  understaiid  the  law,  can  not  be  delegated  to  another, 
except  in  writing,  and  as  the  record  shows  conclusively  that  the 
authority  In  this  case  was  never  given  to  any  one  by  3rown, 
surety,  in  writing,  I  respectfully  agk  that  the  Judgmefnt  in  this 
case  of  the  court  below,  be  aitirmed. 

Opinion  of  the  court  by  TODGE  OHEAR — Re\trsino. 

John  Roark,  being  in  custody  before  the  county  judge  of 
Allen  county  charged  with  a  felony,  was  admitted  to  bail 
by  that  magistrate  for  his  appearance  before  the  Allen 
circuit  court  to  answer  any  indictment  that  might  be  found 
against  him  growing  out  of  -the  charge.  Appellee,  W.  B. 
Roark  and  others  undertook  as  his  bail,  in  a  bond  executed 
before  the  county  judge,  that  he  would  so  appear;  but  he 
defaulted.  In  a  suit  upon  the  forfeited  bail  bond,  one  of 
the  sureties,  M.  O.  Brown  was  discharged,  because  it  was 
conclusively  shown  that  he  did  not  in  person  sign  the  bond, 
or  by  a  writing  signed  by  him  authorize  anotlner  to  sign 
his  name  to  it.  Section  482,  Kentucky  Statutes,  1899;  Bill- 
ington  V.  Com.,  79  Ky.,  400,  3  R.  19.  The  other  answering 
sureties,  appellees  W.  B.  Roark  and  J.  M.  Braswell,  claim 
that  they  were  released  because  Brown  was  not  bound. 
The  circuit  court  discharged  them.  The  facts  are,  so  far 
as  necessary  to  understand  the  point  to  be  decided,  t^'  i 
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W\  B.  Roark  was  by  a  written  power  of  attorney,  apparent- 
ly signed  by  all  the  other  sureties,  and  in  fact  so  signed'  ex- 
cept by  Brown,  authorized  as  such  attorney  in  fact  to  sign 
the  names  of  the  sureties  to  the  bail  bond.  W.  B.  Boark 
was  present  when  M.  G.  Brown  agreed  to  sign  the  bond 
as  a  surety.  But  instead  of  signing  his  name  to  the  paper 
(the  power  of  attorney),  he  requested  his  son,  who  was. 
present,  to  sign  it  for  him,  which  was  done.  This  was 
known  to  W.  B.  Roark.  None  of  the  sureties  except  W. 
B.  Roark  appear  to  have  been  present  when  the  bond  was 
executed  before  the  county  judge.  It  was  not  shown  that 
the  county  judge  knew  that  M.  G.  Brown  had  not  in  per^n 
signed  his  name  to  the  power  of  attorney.  Now,  can  it  be 
that  W,  B.  Boark  and  the  other  sureties,  whom  he  was  rep- 
resenting as  their  agent  in  that  matter,  are  released  from 
liability  because  Brown  was  not  bound?  There  is  a  line  of 
cases  decided  by  this  court,  notably  Com.  v.  Magoflin,  15  R., 
775,  25  S.  W.,  599;  Wilson,  Rec'r,  v.  Linville,  96  Ky.,  50,  14 
R.,  150,  16  R.,  340,  27  S.  W.  857;  Com.  v.  Yarbrough,  84 
Ky.,  496,  8  R.,  483,  2  8.  ^y.,  68;  and  Com.  v.  Belt,  21  R.,  330, 
51  S.  W.,  431 — which  go  to  the  extent  that  where  the  county 
judge  or  other  official  representing  the  Commonwealth, 
knowingly  permits  an  incomplete  bond  to  be  accepted,  as 
where  some  of  the  sureties'  names  were  signed  by  others 
without  written  authority  from  such  obligors,  none  of  the 
sureties  will  be  bound.  And  this,  too,  notwithstanding 
that  all  the  sureties  were  present,  and  saw  the  bond  exe- 
cuted as  it  was,  and  notwithstanding  that  in  law  it  is  com- 
petent for  a  surety  to  waive  the  execution  of  the  bond  by 
one  who  had  been  named  therein  as  his  co-surety.  In  all 
of  those  cases  the  officer  representing  the  Commonwealth 
knew  that  some  of  the  sureties  named  in  the  bond  had  not 
signed  it,  or  knew  that  some  whose  names  were  signed  by 
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others  had  not  written  authority  to  do  so;  at  least  knew 
that  no  sneh  authority  was  exhibited  or  filed.  Nothing  ap- 
pears in  those  cases  to  sh\)w  that  the  sureties  signing  inr 
tended  to  waive  the  due  e3Decution  of  the  bond  by  the  others 
named  in  it,  or  that  they  were  aware  that  the  official  had- 
not  fully  complied  with  the  law  in  requiring  the  due  execu- 
tion of  the  bond.  From  tho^e  facts  the  court  argued  tha< 
the  other  sureties  had  a  right  to  presume  that  the  official 
taking  the  bond  had  proper  assurance  that  those  signing  it 
for  others  had  legal  authority  to  do  m,  so  as  to  bind  them. 
None  of  these  cases  hold,  of  course,  that  any  one  can  pre- 
sume anything  to  the  contrary  of  his  own  actual  knowl- 
edge. But  this  case  goes  beyond  anything  in  any  of  those 
cited.  The  sureties  here,  excepting  Brown,  had  by  a  valid 
paper  appointed  another  to  aot  in  their  stead  and  for  them 
in  this  transaction.  Under  familiar  and  salutary  principles 
of  the  law  of  ageucy,  when  one  elects  to  act  by  an  agent,  the 
knowledge  of  the  latter,  acquired  or  in  mind,  in  that  trans- 
action, is  conclusively  imputed  to  such  principal.  Other- 
wise, it  would  be  safer  to  the  principal  to  always  act  by 
agent,  for  the  agent's  guilty  knowledge — ^perhaps  the 
scienter  of  an  action  based  on  the  contract  made  by  him — 
would  pot  affect  the  principal,  though  he  might  profit  by 
the  agent's  act.  Trimble  v.  Ward,  97  Ky.,  748,  17  R.,  508, 
31  S.  W.,  864.  This  matter  is  well  stated  by  Lord  Broug- 
ham in  Kennedy  v.  Green,  3  Myl.  &  K,,  |699,  who  says  that 
the  reason  of  this  rule  is  that  the  "policy  and  safety  of  the* 
public  forbid  a  person  to  deny  knowledge  while  he  is  so 
dealing  as  to  keep  himself  ignorant,  .  .  .  and  yet  all 
the  while  let  his  agent  know,  and  himself  perhaps  profit 
by  that  knowledge."  W.  B.  Roark  knew  exactly  how  the 
power  of  attorney  was  executed  by  Brown;  the  county 
judge  did  not  know.    iW.  B.  Roark  appears  to  have  con- 
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cealed  from  the  county  judge  the  truth  as  to  how  the  paper 
was  executed,  or,  what  amounts  to  the  same  thing,  had 
presented  it  as  genuine  when  "he  knew  it  was  not.  His  act, 
being  for  himself  and  his  co-surpties,  was  equivalent  to  a 
representation  by  each  of  them  that  the  paper  was  the  gen- 
uine signature  of  Brown,  or,  at  least,  they  were  willing  to 
waive  his  executing  the  bond  otherwise.  They  could  have 
waived  Brown's  signature  altogether.  They  can  estop 
themselves,  too,  from  denying  that  his  signature  to  the 
power  of  attorney  was  genuine.  When  one  surety  says  to 
the  official  taking  the  bond,  "I  know  all  the  facts  relating 
to  the  signing  of  the  power  of  attorney  by  my  proposed  co- 
surety. I  assure  you  that  he  has  signed  the  power  of  at- 
torney, and  request  you  to  accept  the  bond  under  that  sig- 
nature of  his  and  of  my  own,  made  with  full  knowledge  of 
the  circumstances,  and  thereupon  to  release  the  prisoner," 
such  surety  has  waived  any  informality  in  the  execution  of 
the  bond  by  his  co-surety.  It  is  also,  if  acted  upon,  a  good 
estoppel  against  hfs  afterward  denying  the  validity  of  his 
co-surety's  signature.  The  action  of  W.  B.  Roark  was 
tantamount  to  such  assurance. 

The  judgment  is  reversed,  and  cause  remanded  for  a  new 
trial,  under  proceedings  consistent  herewith. 

Chief  Justice  Burnam  dissents.    Judge  Paynter  not  sit- 
ting. 
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Case  S7 — jLcnojs  bt  August  Wubth  against  the  Crrr  of  Paducah 
TO  Beoovkb  dm  Five  Citt  Bonds  and  Coupons  Attached. — Oct.  9. 

Wurth  Y.  Oity  of  Paducah. 

appeal  from  m'cbacken  cibcuit  coubt. 

Judgment  fob  Defendant  and  Plaintiff  Appeals.    Afeibmed. 

Limitation — City  Bonds — ^Running  of  Statute — ^Removal  of  Bab 
— ^Tbust  Fund. 

Hcfld:  1.  The  statute  of  limitations  begins  to  run  against  an  In- 
strument payable  at  maturity  at  a  certain  time  and  place  on 
preeentatlon,  though,  there  is  no  presentation. 

2.  The  reply  in  an  action,  on  the  original  promise  to  pay  bonds,  com- 

menced seventeen  years  after  hielr  maturity,  aUeging  that  the 
debtor  at  all  times  since  Issuance  of  the  bonds  recognized  them 
as  its  indebtedness,  and  within  the  last  fifteen  years  promised 
to  pay  them,  is  ineffectual  to  take  the  case  out  of  the  bar  of 
the  statute.  It  not  alleging  that  the  promise  to  pay  was  made^ 
ibefore  the  bar,  and  within  the  statutory  period,  while  the  debtor 
was  legally  bound  to  pay  the  bonds. 

3.  The  mayor  and  council  of  a  city  can  iM>t,  without  legislatlye^  au- 

thority, extend  its  liability  'for  its  indebtedness^  beyond  the  ex- 
press terms  of  its  bonds,  so  as  to  remove  the  bar  of  the  statute. 

4.  The  levying  and  collection  of  a  tax  by  a  city  to  pay  its  bonds  does 

not  extend  the  time  for  suit  on  the  bonds. 
6.  The  levying  and  oollection  of  a  tax  by  a  city  to  pay  its  bonds  does 
not  make  the  taxes  a  trust  fund  for  payment  of  the  bonds,  suit 
on  which  is  barred  by  limitations. 

SAM  HOUSl'ON.  fob  appellant. 

This  suit  was  brought  on  five  bonds  of  the  city?  of  Paducah 
with  coupons  attached,  dated  November  13,  1868,  and  due  at 
any  time  after  January  1,  1873. 

The  suit  was  filed  April  11,  1900. 

The  defendant  in  its  answer  pleads  (fircrt)  forgery  andl  (sec- 
ond)   limitation. 

1.  The  reply  denies  forgery  and  denies  limitation  and  aJl  the 
affirmative  allegations  of  the  answer. 

2.  The  second  paragraph  of  the  reply  alleges  that  the  bonds 
and  coupons  are  commercial  paper  transfeirable  by  delivery  and 
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negatiable  and  payable  to  bearer  on  demand,  presentatioo^  and 
delivery  of  said  bonds  and  coupons,  at  tbe  National  Bank  of 
New  York  in  tbe  city  of  New  York;  tbat  said  bonds  Btipulate 
on  tbeir  face  tbat  tbey  did  not  become  due  and  payable  until 
demands  presentation  and  dielivery  at  sal<l  bank;  that  no  cause 
of  action  accinied  or  existed  until  such  presentation  and  demand  ; 
and  tbat  on  March  13,  1900,  appellant  did  present  aoid  deliver- 
said  bonds  and  coupons  at  and  demand  th^r  payment  at  said 
bank  which  was  refused  by  the  bank,  and  by  appellee;  and 
that  they  had  never  before  that  time  been  presented  for  and 
payment  demanded  of  and  at  said  banik. 

Also  that  all  of  said  bonds  and  coupons  w«re  presented  tor 
and  payment  demanded  of  appellee  at  its  treasury  in  the  city 
of  Paducah  in  March,  1900,  which  was  refused. 

3.  The  third  paragraph  alleges  the  recognition  Of  these  bonds 
and  coupons  by  the  appellee,  its  admissioin  of  its  indebtedness 
by  them  and  its  agreement  and  promise  to  pay  them. 

4.  The  plaintiff  tendered  and  offered  to  file  an  amended  peti- 
tion alleging  that  appellee  acknowledged  and  e^eed  to  pay  said 
bonds  within  five  years  before  this  suit  was  brought,  and-  levied 
and  collected  taxes,  as  required  by  its  ordinance  authorizing  tne 
Issue  of  said  bonds,  to  meet  and  pay  the  saSme;  and  holds  said 
money;  that  said  money  is  a  trust  fund;  and  appellee  having 
said  fund  and  recognizing  said  Indebtedness,  is  estopiped  now 
to  refuse  to  apply  same  to  the  payment  of  said  bonds. 

The  court  overruled  appellant's  motion  to  file  said  amended 
petition  and  sustained  a  demurrer  to  the  second  and  thiid  parar 
graphs  of  the  reply. 

Appellant  insists  that  the  rulings  of  the  court  atgaioist  him 
were  purely  technical  and  erroneous,  and  that  the  court  6rred 
in  dismissing  his  petition. 

AUTHORITIES  REFERRED   TO. 

Civil  Code  of  Practice,  sees.  112  and  141;  sec.  98,  subseesi 
1  and  2;  sec.  312,  subsecs.  1  and  2;  sec.  113,  subsec.  4;  Town 
of  Eminence  v.  Grasser's  Exrs.,  82  Ky.,  52;  Banks  ▼.  Coyle^  2 
Mar.,  564;  Roberts  v.  Roberts,  7  Bush,  100;  Pilbin'a  Admr.  ▼. 
Chesapea;ke,  ftc..  Railway  Co.,  91  Ky.,  446;  Adams  Oil  Ge.  T> 
Christmas  ft  Hughes,  101  Ky.,  566;  Town  of  LAtonia  v:  Hopkins; 
ftc,  104  Ky.,  421;  Rooney  ▼.  Tiemey,  82  Ky.,  258;  Muldraogb^ 
Hill,  Campbellsville  ft  Colombia  TiirD2»ike  Co,  ▼•  Manpin^  79 
Ky.,  102. 

J.   M.   WORTEN.  FOB  AFFELLEB. 

We  do  not  regard  it  neceasary  to  nndertake  to  brief  tibls 

at  any  length. 
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The  attorney  fior  appellant,  la  his  brief,  has  very  fairly  stated 
the  case,  and  there  is  no  issue  between  us,  except  as»  to  his  con- 
clusions. 

It  seems  to  us  there  is  but  one  question  to  settle,  and  bui 
one  way  to  settle'  that  question,  to-wit,  the  question  of  limitation: 

The  bonds  involved  in  this  action,  as  shown  on  the  face  of  the 
same,  could  have  been  sued  on  by  the  legal  owners  anid  holders 
of  the  same,  at  any  time  alter  the  first  day  of  January,  1873, 
more  than  twenty  (20)  years  ago,  and  more  than  seventeen  (17) 
years  before  the  suit  on  same  was  {instituted. 

It  is  true,  as  contended  for  appellant,  by  his  attorney  in  the 
brief,  that  the  statute  of  limitation  does  not  begin  to  run  until 
the  accrual  of  the  cause  of  action,  but  certaii;ly  it  can  not  be 
contended  that  the  mere  failure  of  the  holder  of  these  bonds 
to  make  presentation  and  demand,  whecn  it  wb6  in  his  power  so 
to  do,  would  avoid  the  running  of  limitation  agalnsl  an  action 
on  the  bond,  or  would  stop  limitation  after  it  had  commenced 
to  run.  A  cause  of  action  certainly  accrues  whenever  an  action 
may  be  maintained  on  behalf  of  any  one»^  and  in  this  case  it 
can  not  be  denied  that  the  owner  and  holder  of  these  bonds,  on 
the  first  day  of  January,  1S73,  could  have  maintained  an  action, 
and  if  that  be  true,  limitation  then  began  to  run,  and  the  fifteen 
(15)  years'  statute  of  limitation,  the  very  longest  applicable  to 
any  kind  of  paper  contracts,  barred  this  action  more  than  two 
years  before  it  was  Instituted.  We  rely  on  the  statute  of  limi- 
tation above  referred  to,  section  2505  of  the  Kentucky  Statutes. 

■There  are  other  questions  involved  In  the  action,  but  which 
we  do  not  deem  necessary  to  take  up,  from  the  fact,  that  the 
settlement  of  this  one  will  effectually  put  an  end  to  the  liti- 
gation. Daniel  on  Negotiable  In.,  p.  224,  vol.  2;  White  v.  Curd, 
^6   Ky.,    191. 

Opinion  of  the  court  by  CHIEF  JUSTICE  BURNAM — ^Affibming. 

The  appellant,  August  Wurth,  brought  this  suit  against 
the  city  of  Paducah  to  recover  on  five  bonds  of  the  city, 
and  the  coupons  attached  thereto,  which  he  alleged  were 
issued  on  the  13th  day  of  November,  1868.  The  following 
is  a  specimen  of  each  of  the  bonds,  with  the  difference  that 
they  do  not  mature  on  the  same  day,  but  each  of  them  had 
matured  more  than  seventeen  years  before  the  institution 
of  this  suit: 
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Bond  No.  16. 
''No.  16.  The  United  States  of  America, 
''11,000.00.  State  of  Kentucky.  |1,000.00. 
"New  Orleans  and  Ohio  Railroad  Company, 
"Bond  of  the  City  of  Paducah. 
'*The  City  of  Paducah,  State  of  Kentucky,  acknowledges 
itself  indebted  to  the  New  Orleans  and  Ohio  Railroad  Com- 
pany in  the  sum  of  one  thousand  dollars,  for  value  received, 
negotiable  and  payable  to  bearer,  at  th«  National  Bank  of 
the  State  of  Nfew  York,  in  the  City  of  New  York,  for  which 
sum  of  one  thousand  dollars,  the  said  City  of  Paducah,  in 
pursuance  of  law,  issues  this  Bond,  signed  by  the  Mayor 
and  Clerk  of  the  said  City  of  Paducah,  and  does  hereby 
promise  and  agree  to  pay  the  said  sum  of  one  thousand 
dollars  on  the  first  day  of  January,  1871,  upon  the  pre- 
sentation and  delivery  of  this  bond  at  the  above-named  place 
of  payment;  also  the  said  City  of  Paducah  promises  and 
agrees  to  pay  interest  on  said  sum  of  one  thousand  dollars, 
at  the  rate  of  6  per  cent,  per  annum,  payable  at  said  bank 
on  the  1st  day  of  January  and  July  in  each  and  every  year 
ensuing  the  date  hereof,  until  the  principal  debt  is  paid, 
upon  the  delivery  of  the  coupons  hereunto  attached,  signed 
by  the  Clerk  of  said  City.  This  Bond  is  one  of  a  ^ries 
of  thirty-eight,  of  like  date  and  amount,  and  issued  by  said 
City,  of  Paducah  to  said  N«w  Orleans  and  Ohio  Railroad 
Company,  in  payment  of  a  bond  of  like  amount  issued  by  the 
City  of  Paducah,  and  due  and  payable. 

"[Seal.]  Witness  the  seal  of  the  City  of  Paducah,  and 
the  signatures  of  the  Mayor  and  Clerk  of  said  City,  this 
thirteenth  day  of  November,  one  thousand  eight  hundred 
and  sixty-eight. 

"J.  W.  Sauner,  Mayor  of  Paducah. 
"W.  M.  Greenwood,  Clerk  of  Paducah.'' 
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The  city  answered,  denying  liability  for  various  reasons^ 
and  pleaded  the  lapse  of  time  and  statute  of  limitation  in 
bar  of  recovery.  To  which  appellant  replied,  denying  all 
the  afSrmative  allegations  in  the  answer  relied  on  to  escape 
liability,  and  in  the  second  paragraph  of  his  reply  alleged 
that  the  bonds  and  coupons  sued  on  were  commercial  paper, 
and  stipulate  that  they  do  not  become  due  and  payable 
until  demand,  presentation,  and  delivery  thereof  at  the 
National  Bank  of  the  State  of  New  York,  in  the 
city  of  New  York,  and  that  no  cause  of  action  ac- 
crued thereon  until  these  conditions  were  complied  with; 
that  on  the  13th  of  March,  1900,  demand  was 
made  for  the  first  time  at  the  bank  for  payment,  which  was 
refused;  that  within  fifteen  years  before  the  institution 
of  this  suit  the  defendant,  the  city  of  Paducah,  by  its  mayor 
and  council,  had  admitted  and  acknowledged  the  liability 
of  the  city  for  the  bonds  and  coupons  sued  on,  and  had 
agreed  and  promised  to  pay  same.  The  city  of  Paducah  in- 
terposed a  general  demurrer  to  each  paragraph  of  the  reply, 
which  was  sustained.  Plaintiff  thereupon  offered  to  file 
an  amended  reply,  in  which  he  alleged  that  the  city  of  Pa- 
ducah had  levied  and  collected  a  tax  sufficient  to  pay  the 
bonds  and  coupons  sued  on,  and  held  the  money  in  trust 
for  their  payment,  and  that  it  had  no  right  or  power  to 
appropriate  the  money  so  collected  to  any  other  purpose. 
The  trial  court  refused  to  permit  this  amended  reply  to  be 
filed,  and  dismissed  the  petition,  and  plaintiff  has  appealed. 

It  seems  to  us  that  neither  of  the  defenses  relied  on  is 
sufficient  to  stop  the  running  of  the  statute.  We  will  con- 
sider them  separately.  The  contention  that  no  "cause  of 
action"  accrued  upon  the  bonds  until  after  presentation 
and  demand  for  payment  at  the  bank  in  the  city  of  New 
York  is  the  first  one.    The  bonds  provide,  in  terms,  that 
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they  will  be  paid  on  a  specified  day  upon  their  presentation 
and  delivery  at  the  place  of  payment  named  in  the  face 
of  the  bond.  It  is  a  well-settled  rule  of  law  that,  if  an 
inistrument  be  payable  on  demand  at  a  specified  time  and 
place,  the  statute  begins  to  run  at  its  maturity,  as  payment 
could  be  immediately  demanded,  and,  if  refused,  suit 
brought.  But  if  payable  at  a  certain  time  after  demand  or 
after  notice,  actual  demand  must  be  made,  or  notice  given, 
in  order  to  fix  the  period  of  maturity  when  the  statute  be- 
gins to  run.  See  2  Daniel  on  Negotiable  Instruments,  p.  226 ; 
Wheeler  v.  Warner,  47  N.  Y.,  519,  7  Am.  Rep.,  478;  Herrick 
.  V.  Woolverton,  41  N.  Y.,  581, 1  Am.  St.  Rep.,  461.  Appellant 
could  not  defeat  the  operation  of  the  statute  by  a  mere  fail- 
ure on  his  part  to  comply  with  the  terms  of  the  bonds  as  to 
presentation  and  demand  for  payment. 

In  the  third  paragraph  of  plaintiff's  reply,  he  states  "that 
the  city  of  Paducah  by  its  acts  and  proceedings  has  all  the 
time  since  the  issual  of  the  bonds  and  coupons  sued  on  here- 
in recognized  same  as  its  bonds  and  indebtedness,  and  within 
fifteen  years  last  past  before  the  beginning  of  this  suit  the 
city  of  Paducah,  by  its  mayor  and  council,  has  admitted 
and  acknowledged  defendant's  indebtedness  for  said  bonds 
and  coupons  sued  on,  and  agreed  and  promised  to  pay  same." 
The  averments  of  this  paragraph  are  equally  ineffectual  to 
take  the  .case  out  of  the  statute — ^first,  because  the  suit  is 
upon  the  original  promise  of  the  city  to  pay  the  bonds,  and 
it  is  not  alleged  that  the  recognition  by  the  city,  and  the 
promise  to  pay  them,  was  made  before  the  bar,  and  within 
the  statutory  period,  and  at  a  time  when  it  was  legally 
bound  to  pay  tbem.  But  this  defense  would  be  unavailing, 
even  if  the  averments  of  the  reply  had  been  technically 
within  the  rule,  for  the  reason  that  the  mayor  and  council 
of  a  municipal  corporation  have  no  power  or  authority  to 
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extend  the  liability  of  the  city  for  its  indebtedness  beyond 
the  express  terms  of  the  instrument  evidencing  such  lia- 
bility, without  legislative  authority,  express  or  implied.  In 
Clark  V.  Des  Moines,  19  Iowa,  199,  87  Am.  Dec,  428,  Judge 
Dillon  states  the  law  on  this  subject  with  great  force  and 
I)erspicuity  in  these  words:  **The  general  principle  of  law 
is  well  known  and  definitely  settled  that  the  agents,  offi- 
cers, or  even  city  council,  of  a  municipal  corporation,  can 
not  bind  the  corporation  wh'en  they  transcend  their  lawful 
and  legitimate  powers.  This  doctrine  rests  upon  this  rea- 
sonable ground:  The  body  corporate  is  constituted  of  all 
the  inhabitants  within  the  corporate  limits.  The  inhabit 
tants  are  the  corporators.  The  officers  of  the  corporation, 
including  the  legislative  or  governing  body,  are  mere  public 
Jigents  of  the  corporators.  Their  duties  and  powers  are 
prescribed  by  statute.  Every  one,  therefore,  may  know  the 
nature  of  these  duties  and  the  extent  of  these  powers.  These 
considerations,  as  well  as  the  dangerous  nature  of  the  op- 
posite doctrine,  demonstrate  the  reasonableness  and  neces- 
sity of  the  rule  that  the  corporation  is  bound  only  when  its 
agents,  by  whom,  from  the  very  necessities  of  its  being,  it 
must  act,  if  it  acts  at  all,  keep  within  the  limits  of  their 
authority.  Not  only  so,  but  such  a  corporation  may  suc- 
cessfully interpose  the  plea  of  ultra  vires;  that  is,  set  up  as 
a  defense  its  own  want  of  power  under  its  charter  or  con- 
stituent statute  to  enter  into  a  given  contract  or  to  do  a 
given  act  in  violation  or  excess  of  its  corporate  power  and 
authority."  See,  also,  Dillon  on  Municipal  Corporations 
(4th  Ed.),  291,  and  Smith's  Modern  Law  of  Municipal  Cor- 
porations, sections  186,  246,  247.  Nor  does  the  fact  that  the 
city  of  Paducah  may  have  levied  and  collected  a  tax  for 
the  purpose  of  meeting  the  bonds  and  coupons  sued  on  have 
the  effect  to  extend  in  any  wise  the  statutory  period  of 
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limitation  in  which  a  suit  could  be  maintained  upon  the 
bonds.  The  city  might  verj  properly,  during  the  life  of  the 
bonds,  have  made  provision  for  their  payment  upon  pres- 
entation and  demand  as  stipulated  in  the  bond.  But  this 
fund  did  not  become  a  trust  fund  for  the  payment  of  the 
obligations  from  which  the  city  had  been  exon^erated  by  the 
lapse  of  time  and  the  statute  of  limitations.  We  are  there- 
fore of  the  opinion  that  the  chancellor  properly  sostained 
a  demurrer  to  the  reply,  and,  upon  appellant's  failure  to 
plead,  dismissed  his  petition. 
Judgment  affirmed. 


Case  38 — Prosecution  against  Ezra  Hyser  for  Violation  of  the 
Local  Option  Law. — Oct.  9. 

ln|  ^A  Hyser  v.  Commonwealth. 

^J^Jj^  APPEAL    J-ROM    HART    CIRCUIT    COURT. 

From  so  Much  of  the  Judgment  as  Requires  the  Defendant  to 
Give  Bond  for  His  Good  Behavior  He  Appeals.    Reversed. 

Local  Option  Law — ^Validity  of  Amendment — ^Requiring  Bond  for 
Good  Behavior. 

Held:  1.  Act  March  11,  1902  (Acts  1902,  p.  41,  chap.  14),  entitled 
"An  act  for  the  better  enforcement  ot"  the  local  option  act  of 
March  10,  1894  (Acts  1894,  p.  123,  chap.  52),  "and  to  amend 
section  4"  thereof,  and  ivhich  defines  the  essentials  of  an  indict- 
ment for  a  violation  of  the  law,  makes  it  unlawful  for  any  per- 
son to  furnish  another  liquor  In  a  locaU  option  dtsltrict,  declares 
that  the  possession  of  a  United  States  license  shall  be  prima 
facie  evidence  of  guilt,  authorises  the  court  to  require  lone  on  a 
second  conviction  to  give  a  bond  for  his  good  behavior,  provides 
that  the  place  of  sale  of  liquors  shipped  into  a  local,  option  dis- 
trict shall  be  the  place  where  the  money  Is  paid  or  goods  de- 
livered, and  prohibits  the  sale  of  liquor  In  any  }ocbI  optioa  dis- 
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trict,  relates  only  to  one  subject,  which  ijs  expressed  in  its  title, 
within  Constitution,  section  51. 

2.  Act  March  11,  1902,  section  3   (Acts  1902,  p.  42,  chap.  14)»  pro- 

viding that  on  the  second  or  any  subsequent  conviction  for,  a 
violation  of  the  local  option  law  the  court  shall  require;  the  de- 
fendant tio  execute  a  bond  for  his  "good  behavior"  >for  twelve 
months,  is  not  void  for  uncertainty  because  of  the  use  of  the 
phrase   'good  behavior." 

3.  The  section  Isj  not  unconstitutional  as  imposing  double  punishment* 

the  requirement  of  the  giving  iQf  the  bond,   if  regarded  as  a 
■    punishment,  being  not  for  the  former  offenses,  but  such  former 
offenses  merely  aggravating  the  last  offense,  and  the  provision 
being  merely  declaratory  of  the  common  law. 

4.  Act  March  11,  1902,  section  3  (Acts  1902,  p.  42,  chap.  14),  provid- 

ing that  'ton  the  second  or  any  subsequent  conviction  for  a  vio- 
lation" of  the  local  option  law  the  court  shall  require  defendant 
to  execute  a  bond  for  his  good  behavior,  refers  to  a  convictlbm 
of  defendant  Ibr  an  offense  committed  after  his  conviction  for  ai 
previous  offense. 

5.  M.   PAYTON,   FOB   APPETXAyT. 

1.  We  contend  that  the  amendment  to  the  local  option  law  of 
this  State  approved  March  11,  1902,  is  in  violation  of  section 
51  o<  the  Constitution,  as  it  relates  to  more  than  one  subject — 
one  Inhibiting  the  illegal  sale  of  spirituous  liquors,  anothei?  re- 
quiring persons  to  give  bond  for  their  good  beihavior,  and  a 
third  providinig  that  one  charged  with  a  criminal  offense  may  be 
convicted  upon  a  presumption  of  law  artificially  created  by  the 
liSglslature  and  not  upon  the  oral  testimony  of  witnesses  brought 
face  to  face  with  the  accused. 

2.  We  contend  that  section  3  of  said  amemdment  is  void  for 
uncertainty.  "To  be  of  good  behavior"  is  a  very  vague  and 
indefinite  expression.  By  section  382  ofi  the  Criminal  Code  it 
is  specifically  provided  for  what  reasons  one*  may  be  lawfully 
required  to  keep  the'  peace  and  be  of  good'  behavior,  but  not  eo 
in  this  act. 

3.  We  'confidently  claim  and  urge  that  the  amendment,  at 
least  that  portion  of  it  requiring  the  bond  upon  a  seoond'  or* 
any  subsequent  conviction  is  unconstitutional  as  being  double 
punishment, 

AUTHORITIES    CITED. 

Plsher  V.  Com.,  1  Bush,  211;  State  of  West  Virginia  t.  W. 
M.  Gtlliland,  L.  R.  A.,  426;  Constitution,  sec.  51;  12  Bush,  394, 
198;  13  Bush,  467. 
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ClilFTON  J.  PRATT,  attobney  gene^ial,  and  M.  R.  TODD,  for  ap- 

PElXiBlE. 

1.  It  can  not  be  said  that  the  taking  of  a  bond  from  one  who 
has  violated  the  statutes  and  for  his  "good  behavior"  is  foreign 
to  the  subject  expressed  in  the  title  to  the  act  of  March  11,  1902, 
ameniding  the  local  optton  law  which  is  as  follows:  "An  act  for  the 
better  enforcement  of  an  act  approved  March  10,  1894,  entitled 
An  act  whereby  the  sense  of  the  people  ot  any  county,  city, 
town,  district  or  precinct  may  be  taken  as  to  whether  spiritaons^ 
vinous  or  malt  liquors  shall  be  sold»  bartered  or*  loaned  therein, 
and  to  amend  section  4  of  said  act." 

2.  We  do  not  think  there  is  much  ground  for  contention  that 
paid  acL  of  March  11,  1902,  is  void  for  uncertainty  becausei  it 
does  not  ^n  apt  words  say  what  Is  meant  by  "good  behavior." 

3.  The  case  of  W.  Virginia  v.  Gilliland,  cited  by  counsel,  is  not 
In  point.  He  was  not  twice  put  in  jeopardy  for  the  same  offense. 
But  considering  that  the  security  for  hi^  good  behavior  was  a 
punishment.  It  can  not  be  denied  that  th0  Legislature  had  the 
right  to  increase  the  punishment  for  the  second  or  any  subse- 
quent offense.  Collins  v.  Henderson,  11  Bush,  74;  Chiles  v. 
Drake,  2  Met..  150;  Phillips  v.  Bridge  Co.,  2  Met.,  222;  Johnson 
V.  Higglns,  3  Met.,  5C9;   Smith  v.  Cochran,  8  Bush,  112. 

Opinion  of  the  colrt  by  JITDGE  SETTL©— Rcvebsino. 

The  appellant,  Ezra  Hjser,  was  convicted  in  the  lower 
court  under  each  of  four  indictments  for  selling  spirituous 
liquors  in  violation  of  the  local  option  law,  his  punishment 
in  three  of  the  cases  being  a  fine  of  J60  each,  and  in  the 
fourth  a  fine  of  flOO.  The  fines^  together  with  the  costs 
of  the  prosecutions,  were  immediately  paid  by  him.  It  ap- 
pears from  the  record  that  the  four. convictions  of  appel- 
lant occurred  at  the  same  term  of  court,  and  the  last  two 
of  them  on  the  same  day,  and  that  these  convictions  were 
had  under  the  provisions  of  an  act  of  the  Legislature  of 
Kentucky  amendatory  of  the  general  local  option  law,  ap- 
proved March  11,  1902.  Acts  1902,  p.  41,  c.  14.  There  are 
two  sections  of  this  amendment  imposing  penalties  for  a 
violation  of  the  act.  Section  2  provides  that  "it  shall  be 
unlawful  for  any  person  to  sell,  lend,  give  procure  for  or 
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furnish  to  another  any  spirituous,  vinous  or  malt  liquors, 
or  have  in  his  possession  spirituous,  vinous  or  malt  liquors, 
for  the  purpose  of  selling  them  in  any  territory  where  said 
act  is  in  force,  and  any  person  so  offending  shall  be  fined 
not  less  than  fifty,  nor  more  than  one  hundred  dollars,  and 
imprisoned  not  less  than  ten  nor  more  than  fifty  days."  It 
will  be  observed  that  the  object  of  the  foregoing  section  is 
not  the  punishment  of  the  person  who  himself  sells  or 
otherwise  disposes  of  spirituous,  vinous,  or  malt  liquors 
where  local  option  Is  in  force  (for  his  punishment  is  pro- 
vided for  by  section  5  of  the  act),  but  its  object  is  the  pun-\ 
ishment  of  those  who  shall  sell,  lend,  give,  procure 
for,  or  furnish  to  another  such  lix^uors  to  be  sold  by  the  lat- 
ter where*  local  option  is  in  force,  or  for  having  in  their  (the 
former's)  own  possession  such  liquors  for  the  purpose  of 
aelling  them  in  the  forbidden  territory.  Section  5,  under 
which  appellant  was  convicted^  takes  the  place  of  section  4 
of  the  original  act,  and  its  object  is  the  punishment  of  any 
person  who  sells  liquors  where  local  option  is  in  force.  Its 
language  embraces  any  sale,  barter,  or  loan  of  spirituous, 
vinous  or  malt  liquors  that  may  be*"directly  or  indirectly'^ 
made  within  the  inhibited  territory.  This  section  also 
makes  it  an  offense  for  any  person  to  knowingly  furnish  or 
rent  a  house  room,  wagon,  or  any  conveyance  or  thing  in 
which  such  liquors  are  sold,  bartered  or  loaned.  And  the 
punishment  prescribed  for  the  offenses  named  in  this  sec- 
tion is  a  fine  of  not  less  than  ?60  nor  more  than  f  100,  or 
imprisonment  in  jail  not  less  than  ten  nor  more  than  fifty 
days,  or  both  fine  and  imprisonment,  in  the  discretion  of  the 
court  or  jury.  Section  3  of  the  amendment  provides  that 
*'on  the  second  or  any  subsequent  conviction  for  a  violation 
of  said  act,  or  any  of  its  amendments,  the  court  shall  re- 
quire the  defendant  to  execute  bond  in  the  sum  of  f 200.00 
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to  be  of  ^good  behavior'  for  the  period  of  twelve  months.'^ 
Al  subsequent  paragraph  of  section  3  allows  the  court,  in 
its  discretion,  to  increase  the  amount  of  the  bond,  and,  if 
the  bond  be  not  given,  to  commit  th©  defendant  to  jail  for 
a  period  not  exceeding  ninety  days,  to  be  fixed  by  the  court* 
During  the  same  term  of  the  court  at  which  the  four  con- 
victions of  the  appellant  were  secured,  and  on  the  same  day 
of  his  conviction  on  each  of  the  two  indictments  last  tried,, 
a  rule  was  issued  against  him  by  order  of  the  court,  re- 
turnable on  the  tenth  day  of  that  term,  requiring  him  to 
give  bond  as  provided  by  section  3  of  the  act,  supra.  Ap- 
pellant appeared  in  obedience  to  the  rule,  and  filed  a  re- 
sponse thereto,  which  the  court  held  insufficient;  whereupon 
the  rule  was  made  absolute,  and  it  was  adjudged  that  he 
execute  bond  in  the  sum  of  |200  for  his  "good  behavior"  for 
a  period  of  twelve  months,  and  upon  his  failure  to  do  so 
that  he  be  confined  in  jail  ninety  days.  The  bond  was  not 
executed  by  him,  and  we  are  now  called  upon  to  consider 
the  questions  of  law  raised  by  the  appeal  of  the  case  to  this 
court. 

No  complaint  is  made. of  the  action  of  the  lower  court  in 
the  matter  of  the  fines  imposed  under  the  indictments,  but 
it  is  contended  for  appellant  that  the  court  had  no  author- 
ity to  require  of  him  the  execution  of  the  bond,  because  (1) 
the  act  of  March  1 1,  1902,  is  in  violation  of  section  51  of  the 
State  Constitution,  in  that  it  relates  to  more  than  one  sub- 
ject; (2)  that  section  3  of  the  act  is  void  for  uncertainty; 
and  (3)  that  the  act  imposes  a  double  punishment.  Section 
51  of  the  Constitution  provides  that  ''no  law  enacted  by  the 
General  Assembly  shall  relate  to  more  than  one  subject 
and  that  shall  be  expit^ssed  in  the  title."  The  title  of  the 
act  approved  March  11,  1902,  is  as  follows:  "An  act  for 
the  better  enforcement  of  an  act  approved  March  10,  1894,. 
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entited  'An  act  whereby  the  sense  of  the  people  of  any 
county,  city,  town  or  district,  or  precinct  may  be  taken  as 
to  whether  spirituous,  vinous  or  malt  liquors  shall  be  sold, 
bartered  or  loaned  therein,  and  to  amend  section  4  of  said 
act.'  '^  The  general  subject  of  the  act  is  the  better  enforce- 
ment of  the  "local  option  law,"  and  is  so  expressed  in  its 
title.  Though  embracing  one  or  more  offenses  that  are 
not  to  be  found  in  the  original  law  of  which  it  is  an  amend- 
ment, it  contains  no  provision  that  is  not  germane  to  the 
subject  expressed  in  the  title,  and,  as  a  whole,  its  meaning 
is  so  obvious  that  it  can  be  readily  understood  by  a  person 
of  ordinary  intelligence.  This  court  has  repeatedly  an- 
nounce^d,  in  effect,  that  no  provision  of  a  statute  directly 
or  indirectly  relating  to  the  subject  expressed  in  the  title, 
having  a  natural  connection  therewith,  and  not  foreign  to 
the  same,  should  be  deemed  within  the  inhibition  of  section 
SI  of  the  Constitution,  which  provides  that  "no  law  enacted 
by  the  General  Assembly  shall  relate  to  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title."  Chiles 
V.  Drake,  59  Ky.,  14G,  74  Am.  Det-.,  406;  L.  &  O.  T.  B.  Go.  V. 
Ballard,  59  Ky.,  165;  Jacobs'  Adm'r  v.  L.  &  N.  R.  R.  Co., 
73  Ky.,  263;  Allen  v.  Hall,  77  Ky.,  85;  Mc Arthur  v.  Nelson, 
SI  Ky.,  67,  4  R.,  754;  Commonwealth  v.  Godshaw,  92  Ky., 
435,  13  R.,  572,  17  S.  W.,  737;  Conley  v.  Commonwealth,  98 
Ky.,  125,  17  R,  678,  32  S,  W.,  285;  Weber  v.  Common- 
wealth, 24  R.,  1726,  72  S.  W.,  30.  Tested  by  the  foregoing 
rule,  the  statute  in  question  is  not  repugnant  to  section  61 
of  the  Constitution,  and  we  so  decide. 

We  are  not  disposed  to  agree  with  appellant's  conten- 
tion  that  so  much  of  section  3  of  the  act,  supra,  as  em- 
powers the  court,  after  two  convictions  for  a  violation  of 
its  provisions,  to  require  of  the  person  ao  convicted  a  bond 
for  his  "good  behavior,"  is  void  for  uncertainty  because  it 
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fails  to  indicate  in  express  language  «vbat  is  meant  bj  tlie 
words  *'good  behavior.''  Section  382  of  the  Criminal  Code 
provides  that  "a  person  may  be  arrested  for  the  parpose 
of  requiring  of  him  security  to  keep  the  peace,  or  for  his 
good  behavior."  The  grounds  for  such  arrest  are  set  forth 
in  subsections  1,  2  and  3  of  section  382^  but  the  Code  no- 
where defines  the  meaning  of  the  term  "good  behavior.'^ 
It  is,  however,  an  expression  as  old  as  the  common  law. 
fiehavior  is  the  mode  of  conducting  one's  self,  and  is  used 
TO  express  one's  manner  of  living.  To  be  put  upon  one's 
•*good  behavior"  is  to  be  in  a  state  of  trial,  in  which  liome- 
thing  important  depends  on  propriety  of  conduct.  There- 
fore the  legal  signification  of  the  expression  "good  behav- 
ior,"  as  used  in  the  statute  supra,  is  that  one  who  is  placed 
under  bond  for  his  "good  behavior,"  as  therein  authorized, 
is  to  be  in  a  state  of  trial  or  probation  with  respect  to  the 
subject-matter  of  the  statute.  He  must,  for  a  given  time, 
behave  with  such  propriety  of  conduct  as  to  make  himself 
amenable  to  the  statute.  In  other  words,  he  must  keep 
within  its  letter  and  spirit  by  refraining  from  any  further 
violation  of  its  provisions  during  the  period  of  probation, 
otherwise  he  or  his  surety  will  have  to  pay  the  penalty 
named  in  the  bond.  We  are  of  the  opinion,  therefore,  that 
the  meaning  of  the  words  "good  behavior,"  found  in  the 
statute  is  so  well  known,  and  their  connection  with  the  in- 
tent and  purpose  of  the  statute  so  patent,  that  they  can 
not  fail  to  be  understood  by  persons  of  ordinary  intelli- 
gence, and,  if  so,  it  follows  that  the  statute  can  be  neither 
uncertain  nor  void  in  the  particular  complained  of. 

We  are  likewise  unable  to  sustain  the  third  and  last  con- 
tention of  appellant's  counsel  that  the  statute  supra  as 
a-mended,  or  that  part  of  it  requiring  the  bond  upon  a 
second  or  any  subsequent  conviction,  imposes  double  pun- 
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iahment,  and  ia  therefore  unconstitutional.  If  it  be  con- 
ceded that  the  judgment  requiring  the  convicted  person 
to  enter  into  bond  for  good  behavior  is  punishment,  that  is 
a  p^rt  of  the  penalty  inflicted  by  virtue  of  the  provision  of 
the  statute.  It  is  a  punishment  which  falls  under  the  head 
of  "preventive  justice,"  Blackstone^s  Com.,  vol.  4,  p.  252. 
The  only  actual  punishment,  however,  that  could  result  to 
the  appellant  from  the  requisition  of  the  judgment  as  to 
the  giving  of  the  bond  would  arise  from  his  failing  to  ex- 
ecute it,  as  his  imprisonment  in  jail  for  the  period  of  ninety 
days  would  be  the  consequence.  The  law  makes  a  distinc- 
tion between  the  one-time  offender  and  the  hardened  offend- 
er, or  criminal,  for  the  former  may  amend  his  way,  be- 
come a  good  citizen,  and  thei^by  atone  for  his  one  act  of 
wrongdoing,  while  the  repeated  offenses  of  the  latter  may 
so  provoke  the  majesty  of  the  law  as  to  compel  the  infliction 
upon  him  of  its  severest  penalty,  and  even  a  repetition 
thereof  as  a  complete  deterrent,  if  demanded  by  the  public 
good.  This  principle  has  been  recognized  by  the  lawmaking 
power  of  our  State,  and  carried  into  effect  by  the  repeated 
adjudications  of  this  court.  For  instance,  section  1130, 
Kentucky  Statutes,  1899,  provides  that  any  person  convict- 
ed a  second  time  of  felony,  the  punishment  of  which  is  con- 
finement in  the  penitentiary,  shall  be  confined  in  the  pen- 
itentiary not  less  than  double  the  time  of  the  first  con- 
viction, and,  if  convicted  a  third  time  of  felony,  he  shall  be 
confined  in  the  penitentiary  during  his  life.  The  validity  of 
this  statute  has  been  repeatedly  upheld  by  this  court  upon 
the  ground  that  it  is  not  in  violation  of  the  constitutional 
provision  that  no  one  for  the  same  offense  shall  be  twice 
put  in  jeopardy.  The  increased  punishment  is  not  for  the 
former  offenses,  but  the  previous  convictions   merely  ag- 
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gravate  the  last  oflfense  and  add  to  its  punishment.  The 
a</cused  is  not  required  to  answer  to  the  former  charges 
and  defend  against  them.  Nothing  is  heard  in  reference  to 
the  former  trials  save  the  fact  of  conviction.  Mount  v. 
Comifiionwealth,  2  Duv.,  93  j  Taylor  v.  Commonwealth,  3  Ky. 
Law  Rep.,  783;  Boggs  v.  Commonwealth,  9  R.,  342,  5  S.  W., 
307;  Chenowith  v.  Commonwealth,  11  R.,  561,  12  S.  W,, 
586 ;  Wharton  v.  Commonwealth,  7  Ky.  Law  Rep.,  826.  There 
was  a  discretionary  jurisdiction  at  common  law  in  the  court 
trying  a  person  charged  with  misdemeanor  to  bind  the  ac- 
cused after  conviction,  and,  as  a  part  of  the  judgment,  to 
good  behavior  for  a  time,  and  such  jurisdiction  was  inherent 
In  every  court  of  record  having  criminal  jurisdiction. 
^*If  a  person  have  been  convicted  of  a  misdemeanor,  it  is 
usually  part  of  the  judgment  that  he  shall  find  security  for 
his  good  behavior  for  some  time."  9  Bacon's  Abr.,  309.  "This 
requisition  of  sureties  has  been  several  times  mentioned 
before  as  part  of  the  penalty  inflicted  upon  such  as  have 
been  guilty  of  certain  gross  misdemeanors;  but  there,  also, 
it  must  be  understood  rather  as  a  caution  against  the  repeti- 
tion of  the  offense  than  any  immediate  pain  or  punishment." 
Bl.  Com.,  vol.  4,  p.  251.  It  will  be  observed,  therafore,  that 
section  3  of  the  statute  supra,  in  requiring  security  for 
good  behavior  of  the  person  convicted,  follows,  and  is  but 
declaratory  of,  the  common  law.  An  examination  of  the 
case  of  State  v.  Gillilaud  (W.  Va.),  41  S.  E.,  131,  57  L.  R. 
A.,  426,  which  is  strongly  relied  on  by  counsel  for  appellant. 
Will  show  that  it  is  not  in  conflict  with  the  view  herein  ex- 
pressed. In  that  case  the  defendant  was  convicted  under 
indictment  for  fraudulently  selling  spirituous  liquors  by 
retail  without  license,  and  his  punishment  fixed  at  a  fine 
of  |15.  In  addition  he  was  required  by  the  court  to  give 
bond  in  the  sum  of  f500  for  his  good  behavior,  and  "not 
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to  sell  intoxicating  drinks  contrary  to  law  for  the  period 
of  twelve  months/'  The  indictment  was^under  section  3, 
0.  32,  Code  W.  Ya.,  1899,  which  prescribes  as  punishment 
for  the  offense  of  which  the  accused  was  convicted  a  fine 
of  not  less  than  910  nor  more  than  |100,  and,  at  the  discre- 
tion- of  the  court,  imprisonment  in  the  county  jail  not  ex- 
ceeding three  months.  It  appears  from  the  opinion  of  the. 
Supreme  Court  of  West  Virginia  in  the  case  supra  that  the 
Criminal  Code  of  that  State  contains  no  provision  authoriz- 
ing the  trial  court  to  require  such  a  bond  as  was  attempted 
to  be  exacted  of  the  person  convicted ;  hence  it  was  held  that, 
as  the  offense  of  which  he  stood  convicted  was  not  an  of- 
fense at  common  law,  but  purely  one  of  statutory 
creation,  the  court  was  without  jurisdiction  to  impose  a  com- 
mon-law punishment,  but  was  restricted  to  the  infliction 
of  the  penalty  prescribed  by  the  statute,  which  did  not  in- 
clude the  authority  to  require  of  the  accused  a  bond  for  his 
good  behavior,  but  only  subjected  him  to  a  fine  and  impris- 
onment in  jail  not  exceeding  three  months.  It  is  the  law 
in  Kentucky,  as  in  West  Virginia,  made  so  by  statute,  that 
a  common-law  offense,  for  which  punishment  is  prescribed 
by  statute,  shall  be  punished  only  in  the  mode  so  prescribed ; 
but  in  the  case  at  bar  the  offense  as  well  as  the  punishment 
is  statutory,  and  our  statute,  unlike  that  of  West  Virginia, 
expressly  confers  upon  the  court  jurisdiction  to  require  such 
a  bond  as  appellant  was  adjudged  to  execute — that  is  to 
say,  this  jurisdiction  is  not  derived  from  the  common  law, 
but  it  is  conferred  by  the  very  letter  of  the  statute.  For 
the  loadons  indicated,  we  are  of  the  opinion  that  the  case  of 
State  V.  Gilliland  can  not  be  accepted  as  authority  in  point* 
But  while  we  are  unable  to  sustain  the  objection  raised 
against  the  statute  under  consideration  by  counsel  for  appel- 
lant, we  are  nevertheless  constrained  to  hold  that  the  action 
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of  the  lower  court  in  requiring  of  appellant  the  bond  in 
question  was  premature.  The  authority  for  requiring  bond 
conferred  upon  the  court  by  section  3  of  the  amendment 
may  be  exercised  by  the  court  only  "on  the  second  or  any 
subsequent  conviction  for  a  violation  of  the  act  [local  op- 
tion law]  or  any  of  its  amendments/'  In  our  opinion/  the 
words  "second  or  any  subsequent  conviction"  refer  to  a  con- 
viction of  the  accused  for  an  offense  against  the  statute 
committed  after  his  conviction  for  a  previous  like  offense. 
In  requiring  of  the  offender  a  bond  for  his  good  behavior, 
the  aim  of  the  statute  is  two-fold:  First,  to  prevent  fur- 
ther violation  of  its  provisions.;  second,  to  effect  the  refor- 
mation of  the  offender.  How  can  the  latter  object  be  at- 
tained, and  what  opportunity  for  reformation  would  be 
.  afforded  him,  unless  the  construction  here  suggested  should 
obtain?  In  Brown  v.  Commonwealth,  100  Ky,,  127,  18  R., 
630,  37  S.  W.,  496,  the  appellant,  at -the  June  term,  1896, 
of  the  Lincoln  circuit  court,  was  indicted  upon  two  charges 
of  breaking  into  a  warehouse.  These  indictments  were  re- 
turned on  the  same  day.  He  pleaded  guilty  to  each,  and, 
after  verdicts  fixing  his  punishment  at  five  years'  imprison- 
ment in  the  penitentiary  in  each  case,  was  sentenced.  On 
the  day  following  the  sentence  in  each  of  these  cases  h©  was 
again  indicted,  the  last  indictment  charging  him  with  the 
crime  of  feloniously  breaking  into  and  entering  a  dwell- 
ing house,  and  also  setting  up  the  two  former  convictions  for 
felony  at  the  same  term.  Upon  the  trial,  and  notwithstand- 
ing his  plea  of  not  guilty,  the  jury  found  him  guilty,  fixed 
his  punishment  at  confinement  in  the  penitentiary  for  life, 
and  the  court  sentenced  him  accordingly;  all  of  which  was 
done  pursuant  to  section  1130,  Kentucky  Statutes,  1899. 
An  appeal  was  taken,  and  in  construing  that  section  of  the 
statute  this  court  said:     *TPh«  question  presented  for  de- 
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cisioQ  is  whether  the  statute  in  question  authorizes  the  im- 
IM>sition  of  the  increased  penalty  for  an  offense  not  com- 
mitted after  the  original  convictions.  We  think  not.  The 
statute  was  manifestly  intended  to  provide  an  increased, 
penalty  for  a  subsequent  offense,  in  order  to  deter  the  of- 
fender from  its  repetition.  .  .  .  The  reformatory  object 
of  the  statute,  namely,  to  provide  a  deterrent  from  future 
crime,  would  not  be  effected  by  a  construction  which  gives 
to  the  offender  no  opportunity  to  reform.  Moreover,  doubt- 
ful questions  as  to  the  severity  of  the  penalty  are  to  be 
resolved  in  favor  of  the  accused.  .  .  .  We  are  of  the 
opinion  that  the  words  'convicted  a  second  time  of  felony,' 
and  'convicted  a  third  time  of  felony,'  must  be  restricted 
to  felonies  committed  subsequent  to  the  dates  of  the  con- 
victions relied  on  to  'effect  an  increase  of  the  penalty,  for 
otherwise  no  locus  paenitentiae  would  be  offered  to  the  ac- 
cused." We  do  not  feel  at  liberty  to  depart  from  the  rule 
thus  announced  by  this  court,  and  hence  must  hold  that  the 
action  of  the  lower  court  requiring  of  the  appellant  the 
bond  for  good  behavior  in  this  case  was  unauthorized,  be- 
cause such  action  was  taken  before  there  was  a  second  or 
subsequent  conviction  of  the  appellant  for  the  violation  of 
the  local  option  law  in  the  meaning  of  the  statute. 

Wherefore  the  judgment  of  the  lower  court  requiring  of 
appellant  .the  execution  of  the  bond  is  reversed,  and  cause 
remanded  for  further  proceedings  t^onsistent  with  the  opin- 
ion herein. 
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Case  39 — ^Actio::^  by  L.  R.  Pobteb's  Ajssigkee  against  Lelia  Downeb 
AND  Oth£BS  to  Slbject  Cebtain  Real  E^state  to  the  Payment 
OF  Cbeditobs. — Oct.  8. 


Downer,  &c.,  v.  Porter,  &c. 


appeal  fbom  wabben  ciecuit  coubt. 

Judgment  fob  Plaintiffs  and  Defendants  Appeal.     Affibmed. 

Assignment  fob  Benefit  of  Cbeditobs — Action  bt  Assignee — ^Na- 
tional Bankbuptcy  Act — LiiiiTAxiON  or  Actions — ^Atto&ney 
AND  Client — ^Notice  to  Attobney — Effect  on  Client. 

Held:  1.  Kentucky  Statutes,  1899,  section  84,  proTldes  that  If  an 
assignor  for  the  benefit  of  creditors,  before  making  the  deed, 
shall  have  made  a  preferential  or  fraudulent  transfer  of  any  of 
his  property,  it  shall  vest  in  the  assignee,  who  shall  have  thoi 
remedies  of  a  creditm*.  Act  1856  (Kentucky  Statutes,  1899, 
section  1910)  enacts  that  every  sale  made  by  a  debtor  in  conr 
templatlon  of  Insolvency,  and  with  a  design  to  prefer  one  credi- 
tor, shall  operate  as  an  assignment  for  the  benefit  of  his  credi- 
tors; and  by  section  1911  such  transfem  are^  subject  to  thd 
control  of  equity  on  petition  of  any  one  interested.  The  national 
bankruptcy  act  makes  It  an  act  of  bankruptcy  for  a  debtor  to 
make  an  assignment  for  the  benefit  of  his  creditors,  or  to  prefer 
one  creditor  over  another.  Held,  that  the  fact  that  when  an 
insolvent  made  a  conveyance  of  real  estate  and  when  he  sub- 
sequently made  an  assignment  for  the  benefit  of  creditors  the 
national  bankruptcy  act  was  In  force  did  not  preclude)  the  as- 
signee from  suing  to  bring  the  property  conveyed  into  the  trust 
fund,  the  act  of  1856  not  being  an  Insolvency  act  which  could 
be  superseded  by  the  bankruptcy  act;  and  the  transaction  being 
within  the  Jurisdiction  of  the  State  courts  under  Its  statutes 
until  attacked  In  the  Federal  courts  as  an  act  of  bankruptcy. 

f.  Kentucky  Statutes,  1899,  section  1911,  makes  a  transfer  by  a  debtor 
In  coatemplatlon  of  Insolvency  subject  to  the  control  of  equity 
on  a  petition  of  any  one  Interested  who  files 
a  petition  within  six  months  after  the  idellvery  of  the  pnoperty. 
Held,  that  "delivery  of  the  property"  means  a  visible  change  of 
possession,  and,  where  a  house  was  conveyed,   the  mere  fact 
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that  the  texuint ^therein  attorned  to  the  grantee,  and  t)ierqafter 
paid  her  rent,  did  not  constitute  a  delivery  sufficient  to  set  the 
statute  in  motion. 
3.  Where  the  attorneys  for  an  insolvent  learned  from  him  that  he 
had  conveyed  certain  land,  and  subsequently  they  were  em- 
ployed by  the  insolvent's  assignee  for  the  benefit  of  creditors, 
their  knowledge  of  the  deed  was  not  chargeable  to  the  assignee. 

W.  B.  QAIKES«  AnoBNET  i>x)b  appellant. 

POINTS  AND  CITATIONS. 

1.  Appellbe  took  no  title  to  the  property  in  fXmtioveny  by 
the  deed  of  assignment  from  L.  R.  Porter,  because: 

(a)  The  Kentucky  assignment  act  is  superseded  and-9u^end- 
od  by  the  bankrupt  act  of  1898,  Sec.  75,  Ky.  Stats.;  Bankrupt 
Act,  sec.  3,  Eubsecs.  4  and  1;  Parmenter  Mfg.  Co.  v.  Hamilton, 
172  Mass.,  178;  Harbaugh  v.  Costello,  56  N.  E.,  363,  in. ;  Ketcham 
T.  McNamarra,  50  L.  R.  A.,  641   (Conn.). 

The  act  of  1856  is  certainly  superseded  and  suspended. 
Ketcham  v.  McNamarra,  supra;   Bankrupt  Act,  'sec.  60. 

(b)  If  the  deed  had  any  force  it  was  a  common  law  deed  of 
assignment  and  the  assignee  took  only  sucb  property  as  the 
assignor  had  at  the  date  of  the  assignmcl^t.  Boese  v.  King, 
108  U.  S.,  507. 

2.  The  law  of  8167  is  radically  different  from  the  law  of  1898  when 
iBbersole  &  McCarty  v.  Adams,  10  Bush,  83,  and  Linthicum  v. 
Fenley  were  decided  in  this  (a)  every  deed'  of  assignment  is 
a  fraud  upon  the  Bankrupt  Act  (sec.  3,  subeec.  4)  and  proceed- 
ings to  wind  up  insolvent  are  forbidden  to  the  State  courts  by 
the  concluding  clause  of  the  act  of  1898. 

3.  The  conveyance  not  being  acknowledged  or)  a  recorda'ble 
Instrument  possession  by  appellant  for  more  than  six!  months 
before  the  institution  of  the  suit  barred  the  action.  Ky.  Stata, 
sec.  1911;  Temple  Barker  &  Co.  v.  Ppyntz,  2  Duv.,  276;  Cogar 
V.  Stewart,  78  Ky.,  59. 

4.  Appellee,  as  a  matter  of  fact,  knew  of  the  transfeT\  for 
more  than  six  months  before  the  institution  of  the  suit.  On 
March  4,  1901,  appellant's  attorneys  knew  of  tJhe  transfer  and 
their  knowledge  is  the  knowledge  of  the  appellant  'Harrington 
V.  U.  S.,  11  Wall.,  356;  May  v.  LeClaire,  11  WaL,  217. 

8IHS  &  GRIDER.  attorneys  for  appellees. 

POINTS  AND  AUTHORITIES. 

1.  National  bankrupt  law  does  not  suspend  State  assignment 
law,  and  where  an  assignment  is  made  under  the  ,State  law,  all 
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steps  taken  thereunder  are  valid  andl  bindings,  in  case  there  is 
no  petition  filed  in  bankmpty.  Boese  v.  King,  108  U.  S.,  379; 
Simonson  v.  Slnscheiner,  95  Fed.  Rep.,  948. 

2.  Knowledge  of  attorney  as  to  any  fact  before  relatioof  of 
attorney  and  client  existed  is  not  deemed  the  knowledge  at 
the  client    Am.  &  Eng.  ESncy.  of  Law,  vol.  3,  p.  322  (2d  ed.). 

3.  Where  possession  for  more  than  six  months  is  relied  oa  to 
defeat  an  action  to  set  aside  a  fraudulent'  conveyance  that  pos- 
session must  be  open  and  ostensible  and  such  as  ta  put  credi- 
tors upon  Inquiry  as  to  the  ownership'  of  the  property.  Brown 
V.  Early,  2  Duv.,  371. 

Opunoy  or  the  couht  by  JUDGE  HOBSON— Apfibming. 

L.  R.  Porter,  who  was  at  the  time  insoh'^nt,  conveyed  on 
February  10,  1901,  to  appellant  Downer,  a  house  and  lot  in 
consideration  of  a  pre-existing  debt.  On  March  4,  1901, 
Porter  assigned  to  appellee  for  the  benefit  of  his  creditors, 
and  he  subsequently  brought  this  suit  on  October  22,  1901, 
to  have  the  property  brought  into  the  trust  fund  for  the 
etiual  payment  of  all  the  creditors  of  Porter  under  section 
84,  Kentucky  Statutes,  1899 :  "It  the  assignor  before  mak- 
ing the  deed  shall  have  made  a  preferential  or  fraudulent 
transfer,  conveyance  or  gift  of  any  of  his  property  or  a 
fraudulent  purchase  of  any  property  in  the  name  of  another, 
the  property  so  fraudulently  transferred,  conveyed  or  pur- 
chased shall  vest  in  the  assignee,  and  it  shall  be  his  duty 
to  institute  such  proceedings  as  may  be  necessary  to  recover 
the  property  so  conveyed  or  disposed  of,  and  to  this  end  he 
shall  have  the  remedies  which  the  creditors  or  any  of  them 
might  exercise.  If  the  assignee  upon  demand  shall  refuse 
to  institute  such  proceedings,  any  creditor  may  do  so,  and 
property  so  recovered  shall  become  a  part  of  the  estate,  and 
be  distributed  as  other  assets.'^  Section  1910,  Kentucky 
Statutes,  1899,  commonly  known  as  the  "Act  of  1856,'^  fur- 
ther provides  that  every  sale  made  by  a  debtor  in  contem- 
plation of  insolvency,  and  with  the  design  to  prefer  one  or 
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more  creditors  to  others,  shall  operate  as  an  assignment  of 
all  of  the  property  of  the  debtor,  and  shall  innre  to  the  ben>* 
eflt  of  all  his  creditors.  By  section  1911  such  transfers 
are  snbject  to  the  control  of  conrts  of  eqnity  upon  the  peti- 
tion of  any  person  interested,  filed  within  six  months  after 
the  transfer  is  lodged  for  record  or  the  delivery  of  the  prop- 
erty.  When  the  transaction  in  question  took  place,  the 
United  States  bankruptcy  act  was  in  effect.  By  that  stat- 
ute it  is  made  an  act  of  bankruptcy  that  th<e  debtor  has 
made  an  assignment  for  the  benefit  of  his  creditors,  or  has 
preferred  one  creditor  to  others.  It  Is  insisted  for  appel* 
lant  that,  the  United  States  bankruptcy  statute  being  in 
effect  when  the  transaction  took  place,  and  making  it  an 
act  of  bankruptcy,  the  State  statute  was  superseded  by  the 
act  of  Congress,  and  no  action  can  now  be  maintained  under 
the  State  statute.  In  support  of  this  position  we  are  re- 
ferred to  a  number  of  decisions  in  other  States  to  the  effect 
that  all  State  insolvency  laws  are  suspended  when  the 
paramount  jurisdiction  of  Congress  has  once  been  exercised. 
See  5  Cyc,  240.  But  our  act  of  1856  is  not  an  insolvency 
law  within  the  meaning  of  this  rule.  The  precise  question 
was  presented  in  Ebersole  v.  Adams,  73  Ky.,  83,  where  the 
court,  speaking  of  the  act  of  1856,  said:  "This  act  is  not 
a  bankrupt  law,  nor  an  insolvent  act.  It  has  none  of  the 
characteristics  of  either,  except  that  it  provides  for  the  ap- 
propriation of  the  property  of  the  debtor  to  the  payment 
pro  tanto  of  all  his  creditors.  An  assignment  or  transfer 
made  in  contemplation  of  insolvency  and  to  prefer  creditors 
is  an  act  of  bankruptcy  under  the  act  of  Congress,  but  this 
fact  does  not  deprive  creditors  of  the  right  to  apply  to  the 
State  courts  for  relief  in  case  they  choose  to  do  so.  Not- 
withstanding the  Federal  bankrupt  act,  the  State  courts 
have  full  and  complete  power  to  relieve  against  all  frauds, 
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actual  or  constructive,  except  in  cases  in  which  a  court 
of  bankruptcy  has  first  taken  jurisdiction,  or  where  th» 
relief  asked  in  the  State  courts  is  subversive  of  the  rights 
of  parties  to  a  pending  proceeding  in  bankruptcy  subse-. 
quently  instituted."  This  was  reiterated  in  Linthicum  v. 
Fenley,  74  Ky.,  131.  In  Simonson  v.  Sinsheimer,  95  Fed., 
948,  37  C.  C.  A.,  337,  it  was  held  by*  the  United  States  Cir- 
cuit CJourt  of  Appeals  that  an  assignment  for  the.  benefit 
of  creditors  is  valid  under  the  present  bankhiptcy  statute 
if  not  impeached  by  a  petition  in  bankruptcy  filed  within 
four*  months  after  its  execution,  and  in  that  case  the  valid- 
ity of  the  proceedings  of  the  State  court  under  the  deed  of 
assignment  which  had  not  been  impeached  by  a  petition  in 
bankruptcy  was  recognized.  This  was  the  rule  under  the 
former  bankrupt  act,  and  there  is  nothing  in  the  new  act 
to  show  that  Congress  intended  to  change  it.  Mayer  v. 
Hellman,  91  U.  S.,  496,  23  L.  Ed.,  337.  The- provision  of 
the  present  statute  that  "proceedings  commenced  under 
State  insolvency  laws  before  the  passage  of  this  act  shall 
not  be  aff'ected  by  it"  has  no  application,  for  the  reason 
that  it  was  only  intended  to  take  such  pending  proceedings 
out  of  the  operation  of  that  act;  and,  besides,  the  act  of 
1856,  as  shown,  Is  not  a  State  insolvency  law.  Any  fraud- 
ulent conveyance  of  property  is  an  act  of  bankruptcy  under 
the  Federal  statute,  no  less  than  the  making  of  a  deed  of 
assignment  for  the  benefit  of  creditors,  or  the  preferring 
of  one  creditor  to  others.  And  if  the  act  of  Congress  mak- 
ing these  things  acts  of  bankruptcy  supersedes  the  State 
laws  giving  remedies  therefor,  then  it  would  follow  that 
since  the  passage  of  the  bankruptcy  act  a  creditor  can  not 
take  out  an  execution  in  the  State  courts  on  a  judgment, 
and  subject  property  thus  fraudulently  conveyed,  or  sub- 
ject it  in  an  attachment  proceeding  or  upon  a  return  of  no 
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property,  although  no  petition  in  bankruptcy  had  been  filed 
in  the  Federal  court  impeaching  the  transactions  as  acts 
of  bankruptcy.  This  was  not  the  meaning  of  the  act  of 
Congress,  and,  the  matters  complained  of  having  never  been 
impeached  as  acts  of  bankruptcy,  the  State  courts  have 
juri<tdiction  to  take  charge  of  the  property  and  distribute 
the  proceeds  ratably  among  all  the  creditors.  It  is  fairly  set* 
tied  by  the  authorities  that  the  State  courts  may  do  this 
in  the  case  of  a  voluntary  assignment  for  the  benefit  of 
creditors  which  has  not  been  attacked  as  an  act  of  bank- 
ruptcy. The  statute  quoted  above  vests  in  the  assignee  not 
only  the  property  conveyed  to  him  by  the  assignor,  but  also 
all  the  property  conveyed  away  by  the  assignor  by  a  prefer- 
ential or  fraudulent  transfer.  The  circuit  court,  in  adjudg- 
ing the  property  in  contest  to  the  assi^ee,  only  carried 
out  the  statute.  If  the  State  courts  may  enforce  voluntary 
assignments  for  the  benefit  of  creditors,  they  may  certainly 
enforce  a  statute  like  this,  merely  regulating  what  property 
shall  vest  in  the  assignee  under  the  deed  of  assignment.  See 
Louisville  Trust  Co.  v.  Comingor,  184  U.  S.,  18,  22  Sup.  Ot., 
293,  46  L.  Ed.,  413;  Beese  v.  King,  108  U.  S.,  379,  2  Sup.  Ct., 
765,  27  L.  Ed.,  760;  In  re  Seholtz  (D.  C),  106  Fed.,  834; 
In  re  Worcester  County,  102  Fed.,  808,  42  C.  C.  A.,  637; 
In  re  Romanow  (D.  C),  92  Fed.,  510;  Patty- Joiner,  etc., 
Co.  V.  Cummins,  93  Tex.,  598,  57  S.  W.,  566;  Armour  Pack- 
ing Co.  V.  Brown,  76  Minn^,  465,'  79  N.  W.,  522;  Binder  v. 
McDonald,  106  Wis.,  332,  82  N.  W.,  156. 

At  the  time  the  conveyance  was  made  the  house  was  rent- 
ed out,  and  the  tenant  attorned  to  appellant,  and  thereafter 
paid  her  the  rent ;  but  there  was  no  visible  change  of  pos- 
session, and  the  deed  was  not  recorded.  The  delivery  of 
the  property,  within  the  meaning  of  the  statute  defining 
the  time  within  which  tlfe  action  must  be  brought,  means 
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a  visible  change  of  possession,  and  the  mere  fact  that  the 
tenant  paid  rent  to  the  vendee  is  not  sufficient  to  set  the 
statute  in  motion, 

Sims  &  Grider  were  Porter's  attorneys^  and  advised  him 
not  to  make  the  conveyance.  He,  however,  made  it,  con- 
trary to  their  advice.  After  the  assignment  was  made^ 
they  were  employed  by  the  assignee,  but  did  not  inform 
him  of  the  deed  to  appellant,  as  they  had  acquired  knowledge 
of  this  deed  from  Porter  while  he  was  their  client.  It  is 
urged  that  the  assignee  must  be  charged  with  the  knowledge 
of  his  attorneys  as  to  the  existence  of  the  deed.  This  would 
be  true^  if  Sims  &  Grider  had  learned  of  the  deed  aa  his 
attorneys,  but  he  is  not  chargeable  with  knowledge  thereof 
which  they  acquired  as  the  attorneys  of  Porter,  and  before 
their  employment  by  him.  An  attorney  is  not  required  to 
disclose  to  one  client  the  secrets' of  another  intrusted  to 
him  professionally  by  the  other  client  in  the  transaction  of 
his  business.  W^re  the  rule  otherwise,  a  man  Could  not 
safely  advise  with  his  attorneys,  because  he  could  not  foresee 
by  Whom  they  might  be  thereafter  employed,  or  what  use 
might  be  made  of  the  facts  communicated  to  them.  On  the 
questions  of  fact  involved  we  can  not,  under  the  evidence 
disturb  the  chancellor's  conclusion. 

Judgment  affirmed. 
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Ca^e  40 — ^Action  b\  Ade  Bogabd  against  Illiitois  Centbal  Ry.  Co. 
FOB  Personal  Injubi£s. — Oct.  13. 


Bogard  v.  Illinois  Central  Railway  Oo.        i^ 


appeal  from  mxuacken  circuit  court. 

Judgment  Dismissing  Plaintiff's  Action*  and  He  Appeals.  Re- 
versed. N 

•  •    / 

Railroads — Personal  Injuries — Inde^initeness  of  Petition — ^Time, 
Place  and  Train — When  Court  Should  Obdeb  Bill'  of  Pab- 
ticulabs.  ^ 

Held:  1.  Where,  in  an  action  against  a  railway  cokofpany  operating 
a  trunk  line  through  a  certain  county,  with  perhaps  fifty  milesi 
of  track  therein,  over  which  in  the  course  of  twelve  months 
thousands  of  trains  passed  at  all  hours  of  the  day  and  night,  and 
operated  by  hundreds  of  different  employes,  the  complaint  alleged 
that  within  the  lafit  twelve  months  the  defendant,  while  engaged 
in  operating  its  road  in  the  county,  negligently  injured  plain- 
tiff  by  running  its  engine  and  train  over  him,  the  court  had  the 
power  to  require  plaintiff  to  furnish  a  bill  of  particulars  aver- 
ring the  time  when  and  place  where  the  accSdent  occurred, 
whether  during  the  night  or  day,  and  whether  infiicted  by  a 
freight  or  passenger  train,  on  defendant,  showing  by  affidavit 
or  otherwise  that  it  did  not  have  such  isntonmation,  nor  rea- 
sonable means  of  obtaining  it;  but  the  court  could  not  require 
plaintiff  to  give  the  number  of  the  train  producing  the  injury,  oit 
the  names  ot  the  employes  in  charge  thereof. 

HHNDRICK  &  MILLBR,  attorneys  fob  appellaitt. 

In  this  action  for  damages  for  being  run  over  and  knocked 
down  by  one  of  defendant's  engines  In  McCracken  county,  plain- 
tiff's petition  was  dismissed  on  motion  of  defendant*  beteause 
it  was  not  specific  as  to  the  time  and  placel  of  the  accident,  and 
the  number  of  the  engine  and  name  of  the  engineer  thereon. 

We  submit  that  the  time  and  place  are  not  the  essence  of  the 
controversy,  except  to  show  thait  the  injury  was  in<fiicted  within 
twelve  months  before  the  filing  of  the  petitloi),  and  in  the  county 
of  McCracken,  and  both  of  these  allegations  are  made. 
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If  plaintiff  could  be  required  to  name  the  day  and  the  exact 
spot  upon  which  the  accident  occurred  then  he  could  be  required 
to  tell  the  exact  train  that  did  it  and'  name  the!  engineer,  and 
this  to  any  reasonable  mind  is  absurd. 

If  the  defendant's  employes  failed  to  report  to  it  the  time 
and  place  of  the  accidoit  and  injury,  it  is  no  fault  of  the  pleader 
and  if  they  did  report,  then  all  these  facts  are  in  the  poasessioa 
of  the  defendant 

AUTHORITIES    CITED. 

Newman  on  Pleading,  489;  C.  &  O.  R.  Co.  v.  Turner,  18  R., 
1087;  Com.  v.  Miller,  79  Ky.,  451;  Gratz  v.  Com.,  96  Ky..  162 
Com.  V.  Davis,  94  Ky.,  612;  Cin.  Ry.  Co.  v.  Com..  80  Ky.,  127 
C.  k  O.  Ry.  Co.  V.  Co.,  88  Ky.,  368;  Faustre  v.  Com.,  92  Ky. 
34;  Price  v.  Com.,  4  R.,  618;  79  Ky.,  403;  14  Bush,  51;  84  Ky.. 
653;  91  Ky.,  306;  92  Ky.,  227. 

WHEELER  &  HUGHES,  J.  M.  DICKINSON  aot  PIRTLE  ft  TRA- 

BUE,    FOR    APPELLEE.  , 

We  contend  that  the  petition  in  this  case  does  not  contain  such 
notice  as  is  contemplated  by  the  law  that  the  defendant  should 
have  in  order  to  prepare  its  defense. 

The  petition  does  not  state  whether  or  not  plaintiif  was  an 
employe  of  the  defendant  or  whether  the  injury  was  done  at  a, 
public  crossing,  but  the  allegations  arcj  merely  conclusions  and 
nowhere  is  there  any  statement  of  facts  to  give  notice  of  where 
or  how  he  claims  to  have  been  injured,  except  that  he  was  in- 
jured "within  twelve  months  before  October  6,  1902,  and  in 
McCracken  county." 

It  seems  to  us  it  would  be  unreasonable  to  require  defendant 
to  bring  into  court  every  man  employed  by  it,  in  a  large  county, 
running  a  large  number  af  trains  both  ways  every 'day  off  the 
year,  during  the  whole  year,  in  order  to  make  itsi  defense  to  this 
sort  of  an  allegation.  We  insist  that  the  plaintiff  should  be 
required  to  at  least  approximately  fix  the  time  and  place  of  the 
Injury. 

OpmiON  OF  THE  cbLUT  BY  CHIEF  JUSTICE  BURNAM— Reversing. 

On  the  7th  of  October,  1902,  the  appellant,  Abe  Bogard, 
bronght  suit  against;  the  Illinois  Central  Railroad  Company 
in  the  McCracken  circuit  court  to  recover  damages  alleged 
to  have  been  suffered  by  him  by  reason  of  certain  alleged 
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acts  of  negligence  of  appellee  in  the  operation  of  one  of  its 
engines  and  train  of  cars  in  McCraeken  county.  The  peti- 
tion is  as  follows:  *'The  plaintiff,  Abe  Bogard,  says  that 
he  is  a  citizen  and  resident  of  the  State  of  Kentucky  and 
County  of  McCraeken,  and  that  the. defendant  is  a  corpora- 
tion authorized  by  the  laws  of  Kentucky  to  o^^erate  a  rail- 
road, and  is  now,  and  was  at  all  times  hereinafter  named, 
operating  and  running  a  railroad  in  and  through  the  county 
of  McCraeken  and  State  of  Kentucky,  and  said  defendant 
is  empowered  by  law  to  sue  and  be  sued,  contract  and  be 
contracted  with ;  ^nd  heretofore,  and  within  the  last  twelve 
months,  while  engaged  in  operating  and  running  an  engine 
along  its  said  road  in  the  said  county  of  McCraeken,  the 
defendant,  without  fault  or  negligence  on  the  part  of  the 
plaintiff,  carelessly,  recklessly,  and  wrongfully,  and  by 
willful,  reckless  and  wrongful  act,  ran  its  engine  and  train 
upon  and  against  plaintiff,  and  knocked  him  down,  and 
greatly  bruised  and  injured  his  legs,  thighs,  hips,  back, 
spine,  arms,  chest,  neck  and  head,  and  made  plaintiff  sick 
and  sore  for  many  days,  and  plaintiff's  said  injuries  are 
permanent,  and  he  will  never  recover  from  some  of  same; 
thereby  negligently  inflicting  upon  him  and  causing  him  ta 
suffer  great  bodily  pain  and  mental  agony,  and  causing 
him  to  lose  much  valuable  time,  and  to  incur  doctor's  bill 
to  the  amount  of  {25 ;  and  by  said  collision,  caused  by  the 

j  negligence  and  wrongful  act  of  defendant  running  its  en- 

gine aforesaid  upon  plaintiff,  he  has  been  damaged  in  the 

!  sum  of  two  thousand  dollars  (f2,000).    Wherefore  he  prays 

judgment  against  the  Illinois  Central  Railroad  Company 
for  |2,000,  his  costs  herein  expended,  and  for  all  proper 
relief."  The  railroad  company,  at  the  appearance  term  of 
the  action,  moved  the  court  in  writing  to  require  the  plain- 
tiff, in  addition  to  the  facts  alleged  in  his  petition,  to  state 
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the  date  of  the  injury  complained  of,  the  point  where  it  oo* 
cupred,  the  number  of  the  train  producing  it,  and  the  par- 
ties  in  charge  thereof.  Over  the  objections  of  plaintiff,  the 
motion  was  sustained,  and,  declining  to  plead  further,  his 
petition  was  dismissed  without  prejudice,  and  he  has  ap- 
pealed to  this  court. 

The  only  question  which  arises  upon  the  present  appeal 
which  is  reviewable  in  this  court  is  whether  or  not  the  court 
below  had  the  power  to  grant  the  application  of  the  de- 
fendant, and,  if  so,  whether  the  facts  in  the  case  justified 
their  exercise  herein.  If  it  has  exceeded  its  authority,  we 
have  jurisdiction,  and  it  is  our  duty  to  correct  the  error 
of  law.  There  is  no  uncertainty  or  indefiniteness  with  re- 
spect to  the  nature  of  the  charge  made  against  the  defend- 
ant. The  difficulty  under  which  the  defendant  claims  to 
labor  is  that  the  plaintiff  has  not  sufficiently  specified  the 
facts  as  to  the  time  and  place  where  the  alleged  acts  of 
negligence  occurred  to  enable  it  to  intelligently  defend  the 
action.  The  defendant  operates  a  trunk  line  through  Mc- 
Gracken  county,  and  it  has  perhaps  fifty  miles  of  track 
within  the  county.  In  course  of  twelve  months  thousands 
of  trains  pass  over  its  road,  operated  by  hundreds  of  differ- 
ent employes,  at  all  hours  of  the  day  and  night.  The  plain- 
tiff necessarily  has  information  as  to  the  time  and  place 
of  the  accident,  whether  it  was  day  or  night,  whether  the 
injury  was  inflicted  by  a  freight  or  passenger  train;  and  a 
state  of  case  might  exist  when  it  would  be  impossible  for 
the  defendant  to  secure  this  information,  so  necessary  for 
the  proper  conduct  of  its  defense.  When  such  a  case  arises, 
the  trial  court  has  inherent  power  to  require  such  informa- 
tion to  be  furnished.  This  question  was  very  fully  con- 
sidered in  the  case  of  Commonwealth  v.  Snelling,  15  Pick., 
321.    The  opinion  in  that  case  was  delivered  by  Chief  Jus- 
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tice  Shaw.  It  was  held  that  where  a  pei^on  is  indicted  for 
a  libel  containing  general  charges  of  official  misconduct 
against  a  magistrate,  the  court  was  authorized  to  require 
him  previously  to  the  trial,  in  case  he  intended  to  give  the 
truth  of  the  publication  in  evidence,  to  file  a  bill  of  par- 
ticulars specifying  the  instances  of  misconduct  which  he 
proposes  to  prove.  After  a  thorough  review  of  all  the  au- 
thorities, he  says :  "The  general  rule  to  be  extracted  from 
these  analogous  cases  is  that  where,  in  the  course  of  a  suit, 
from  any  cause,  a  party  is  placed  in  such  a  situation  that 
justfce  can  not  be  done  in  the  trial  without  the  aid  of  the 
information  to  be  obtained  by  means  of  a  specification  or 
bill  of  particulars,  the  court,  in  virtue  of  the  general  author- 
ity to  regulate  the  conduct  of  trials,  has  power  to  direct 
such  Information  to  be  seasonably  furnished,  and  in  authen- 
tic form/'  In  Tilton  v.  Beecher,  59  N.  Y.,  176,  17  Am.  Rep., 
337,  in  an  action  of  "crim.  con.,"  the  application  of  the  de- 
fendant for  a  bill  of  particulars  was  refused  by  the  trial 
court  on  the  ground  of  want  of  power  to  grant  the  bill. 
Upon  appeal  to  the  Appellate  Court  of  New  York  it  was 
held  that  the  court  below  had  the  power  to  grant  a  bill 
of  particulars.  The  opinion  in  that  case  was  ijvritten  by 
Judge  Rapello,  and,  after  a  most  exhaustive  review  of  the 
authorities,  English  and  American,  bearing  upon  the  ques- 
tion, said:  "In  action  upon  money  demands  consisting 
of  various  items,  a  bill  of  particulars  of  the  dates  and  de- 
scription of  the  transactions  out  of  which  the  indebtedness 
is  claimed  to  have  arisen  is  granted  almost  as  a  matter  of 
course;  and  this  proceeding  is  so  common  and  familiar  that, 
when  a  bill  of  particulars  is  spoken  of,  it  is  ordinarily  un- 
derstood as  referring  to  particulars  of  that  character.  But 
it  is  an  error  to  suppose  that  bills  of  particulars  are  con- 
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fined  to  actions  for  the  recovery  of  money  demands  arising 
upon  contract.  A  bill  of  i)articulars  is  appropriate  in  all 
descriptions  of  actions  where  the  circumstances  are  such 
that  justice'  demands-  that  a  party  should  be  apprised  of  the 
matters  for  which  be  is  to  be  put  for  trial  with  greater 
particularity  than  is  required  by  the  rules  of  pleading. 
They  have  been  ordered  in  actions  of  libel,  escape,  trespass, 
trover  and  ejectment,  and  even  in  criminal  cases,  on  an 
indictment  for  being  a  common  barrator,  on  an  indictm^ent 
for  nuisance,"  etc.,  and  concludes  as  follows :  "A  reference 
to  a  few  of  the  authorities  upon  which  these  decisions  were 
founded  will  show  that  in  almost  every  kind  of  casie  in  which, 
the  defendant  can  satisfy  the  court  that  it  is  necessary  to 
a  fair  trial  that  he  should  be  apprised  beforehand  of  the 
particulars  of  the  charge  which  he  is  expected  to  meet  the 
court  has  authority  to  compel  the  adverse  party  to  speci- 
fy those  particulars  so  far  as  in  his  power."  A  full  dis- 
cussion of  the  law  applicable  to  motions  of  this  character 
is  found  in  3  En.  of  P.  &  Pr.,  517.  The  author  says:  "There 
is  no  inflexible  rute  as  to  the  class  of  cases  in  which  a  bill 
of  particulars  will  be  granted,  but  it  rests  within  the  sound 
judicial  discretion  of  the  court,  to  be  exercised  only  in  fur- 
therance of  justice."  "But  the  rule  is  quite  well  ^established 
tbat  a  party  will  not  be  obliged  to  fiirnish  facts  already 
known  to  his  adversary,  nor  when  the  means  of  ascertaining 
the  facts  are  equally  accessible  to  both  parties."  We  are 
of  the  opinion  that,  upon  a  proper  showing  that  defendant 
did  not  have  the  information,  or  the  means  of  readily  as- 
certaining the  time  when  and  place  where  the  accident 
occurred,  and  whether  it  occurred  during  the  day  or  night, 
or  was  inflicted  by  a  freight  or  passenger  train,  that  the 
plaintiff  should  be  required  to  furnish  such  information,  if 
In  his  powier.    But  it  is  not  necessary  or  proper  in  an  action 
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for  personal  injuries  that  the  petition  should  set  out  spe- 
cifically the  injuries  complained  of,  or  the  details  of  the  al- 
lege acts  of  negligence  of  the  defendant  in  inflicting  the 
injury.  In  our  opinion,  the  trial  court  erred  in  sustaining 
the  motion  to  require  the  plaintiflf  to  give  the  number  of  the 
train  producing  the  injury,  or  the  names  of  the  parties 
in  charge  thereof.  It  is  not  at  all  probable  that  such  in- 
formation is  in  his  possession,  and,  if  the  identity  of  the 
train  inflicting  the  injury  is  established,  the  means  of  ascer- 
taining  these  facts  are  more  accessible  to  the  defendant 
than  to  the  plaintiff.  Nor  should  the  motion  have  been  sus- 
tained at  all  without  some  showing  by  the  defendant  by 
affidavit  or  otherwise  that  it  did  not  have  the  required  in- 
formation, or  reasonable  meana  of  obtaiAing  it. 

The  judgment  of  dismissal  is  therefore  reversed,  and  cause 
remanded  for  proceedings  not  inconsistent  with  this  opinion. 


Case  41 — ^Action  by  Maby  Hunt    against    T.    J.    Sanderson    for 
3LANDEB. — Oct.  13. 

Sanderson  v.  Hunt. 

ai^peal   fbom   graves   circuit   court. 
Judgment  for  Plaintiff  and  Defendant  Appeals.     Affirmed. 
Bankruptcy — Disch-^rge — Effect  on  Judgment  for  Slander. 

1.  The  bankruptcy  act  of  July  1,  1898.  provides  that  a  dis- 
charge in  bankruptcy  shall  release  a  bankrupt  from  all  provable 
debts  excepting  among  others,  judgments  in  actions  for  wilful 
and  malicious  injury  to  the  person  of  another.  Held,  that  a 
slander  is  necesaarily  a  wilful  and  malicious  act,  and  a  discharge 
in  bankruptcy  does  not  reitease  the  bankrupt  fnwn  liability  for 
such  judgment. 
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BUQG   ft   WICKLIFF,   ATTOfRNEYS   FOB    APPELLANXT. 

The  appellee  having  recovered  a  judgment  against  appellant 
for  $3^00  for  slander,  on  motion  of  appellee)  for  a  oapiaa  ad 
satisfaciendum  against  appellant,  he,  appellant,  offered  to  file 
answer,  setting  up  his  discbarge  in  bankruptcy  as  a  defense  and 
discharge  of  said  Judgment,  which  the  court  refiused  to  alliaw  him 
to  file,  and  awarded  the  writ  and  the  only  quefstion  in*  thi4 
case  is  whether  a  discbarge  in  bankruptcy  operated  to  diaobaiK^ 
a  judgment  against  the  bankrupt  for  slander. 

It  is  admitted  that  the  Judgment  for  skuider  wt»  obtained  In 
an  action  wherein  the  speaking  of  wilful  and  malicious  wonda 
by  appellant  was  alleged  by  appellee.  It  is  also  admitted  that 
appellant,  tn  hip  petition  in  bankruptcy,;  scheduled  thisi  judg- 
ment as  a  provaible  debt  and  was  dnly  disdharged  itherefrom  if, 
indeed,  a  debt  of  this  character  is  by  law  dischargeaJble. 

iWe  contend  that  a  slander  is  not  an  "injury  to  the  person  or 
property  of  another,"  within  the  meaning  of  the  exception  In  the 
'  bankruptcy  act. 

It  is  true  that  islander  is  an  Injury  to  the  character  or  the 
reputation,  but  this  is  an  injury  to  a  personal  attribute  anKL  not 
an  injury  to  the  person. 

"An  injury  to  the  person  is  defined  to  be  a  hurt  of  damage 
to  a  man*s  person,  such  as  a  cut,  a  'bruise,  or  broken  limb,  or 
the  like,  as  distinguished  from  an  injury  to  his  property  or 
his   reputation." 

AUTHORITIES    CITED. 

Sec.  17,  Bankruptcy;  Black's  Law  Dictionary;  Civil  Code, 
Ky.,  sees.  73  and  74;  Dragoo  v.  Levi,  2  Duvall,  520;  Aim.  ft 
Bng.  Ency.  oi  Law  (1st  ed.),  p.  403  and  notes;  CftUoway  ▼• 
Laydon«  47  Iowa  (29  Am.  Rep.,  489). 

D.   G.    PARK,   ATTOBNET   FOB   APPELLEE. 

We  contend  that  according  to  common  la*??  definitions,  tbe 
wilful  and  malicious  injury  or  wrong  whicb  wil|  sustain  an 
action  for  slander  or  libel.  Is  clearly  classified  under  the  terms 
"injuries  to  the  person." 

Mr.  Black  in  his  definition  quoted  by  counsel  for  appellant, 
says  "the  phrase,"  as  defined  by  him,  "is  chiefly  used  in  oon* 
nection  witb  actions  for  tort  for  negligence." 

Certainly  the  Congress  of  the  United  States  in  enacting  the 
bankrupt  law  did  not  have  in  mind  our  CLviil  Code  classification 
of  forms  ct  actions,  but  used  common  law  terms  comprehensive 
enough  to  embrace  judgments  for  all  wilful  and  malicious  in- 
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Juries  to  the  person  in  the  prosecution  of  any  former  kind  of 
action. 

We  have  refrained  from  a  discussion  of  ''wilful  and  malicious 
injuries"  affecting  "the  relative  or  domestic  rights  of  persons/' 
or  "the  right  of  personal  liberty"  oi*  "the  right  of  private  prop- 
erty/' because  the  injury  for  which  appellee's  judlgraent  was 
rendered  is  comprehended  in  the  "injuries  affecting  the  right 
of  personal  security." 

AUTHOHITIBS   CITED. 

Bankrupt  Law,  sec.  17;  McDonald  v.  Brows  (R.  I.),  51  Atl. 
Rep.,  213;  S.  C,  58  L.  R.  A.,  768;  Colwell  v.  Tinker  (N.  Y.), 
62  N.  E.  Rep.,  668,  670;  S.  C,  58  L.  R.  A.,  765;  In  re  Freche,  109 
Fed.  Rep.,  620-1;  Sutherland  on  Statutory  Oonstmiction, 
sees.  289,  247;  see  also  245,  246,  249.  250,  254;  Bishop  on  the 
Written  Law,  sees.  92d,  93,  103;  Cooley'fl  Blackstone  (3d  ed.), 
vol.  1,  pp.  128,  129,  134;  Idem.,  w)l.  2,  pp.  118,  137;  seef  also 
5  Cyc,  402-3,  and  note  58. 

Opinion  of  the  court  by  JUDGE  O'REAR — Affiumino. 

Appellee  recovered  a  judgment  against  appellant  for  the 
sum  of  13,500  in  an  action  for  slander.  The  writ  of  capias 
ad  satisfaciendum  was  awarded  appellee.  Appellant,  by 
proceedings  had  in  bankruptcy  subsequent  to  the  judgment, 
was  discharged  of  all  of  his  provable  debts.  He  included 
In  his  schedule  of  liabilities  the  judgment  above  named. 
The  question  for  decision  here  is,  was  that  judgment  a  lia- 
bility from  which  the  bankrupt  was  discharged  under  the  act 
of  Congress  of  July  1,  1898  (30  Stat.,  950,  c.  541  [U.  S. 
Comp.  St.,  1901,  p.  3418]).  Section  17  of  chapter  3  of  the 
bankrupt  law  of  1898  (30  Stat.,  550  [U.  S.  Comp^.  St.,  1901, 
p.  3428])  provides  that  "a  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  of  his  provable  debts  except 
such  as  (1)  are  due  as  a  tax  levied  by  the  United  States, 
the  State,  county,  district  or  municipality  in  which  he  re- 
sides; (2)  are  judgments  in  actions  for  frauds,  or  obtaining^ 
property  by  false  pretenses  or  false  representations,  or  for 
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wilful  and  malicious  injuries  to  the  person  or  property  of 
another.  .  .  ."  It  is  conceded  that,  unless  this,  claim 
falls  within  the  provision  of  "wilful  and  malicious  injuries 
to  the  person  or  property  of  another,"  the  exception  men- 
tioned in  the  act  would  not  apply,  and  appellant  would  be 
discharged.  An  essential  element  of  every  slander  is^that 
it  shall  have  been  maliciously  uttered.  Any  act  that  is  done 
unlawfully  and  maliciously  is  necessarily  willfully  done; 
that  is,  it  is  done  of  the  volition  of  the  actor*  A  slander  is 
necessarily  a  willful  and  malicious  act. ' 

It  is  argued  for  appellant  that  the  Injury  done  by  a  slan- 
der is  neither  to  the  person  nor  to  the  property  of  the  one 
about  whom  it  is  spoken.  At  common  law  the  right  of 
personal  security  consists  in  a  person's  legal  and  uninter- 
rupted enjoyment  of  his  life,  of  his  limbs,  his  body,  his 
iealth,  and  his  reputation.  Of  the  "rights  of  persons,"  re- 
ferred to  by  Blackstone  (Bl.  Com.,  p.  134),  their  infringe- 
mceut  is  discussed  in  part  in  this  language:  "The  security 
of  his  reputation  or  good  name  from  the  acts  of  detraction 
and  slander  are  rights  to  which  every  man  is  entitled  by 
reason  and  natural  justice;  since  without  these  it  is  impos- 
sible to  have  the  perfect  enjoyment  of  any  other  advantage 
or  right."  In  volume  2,  p.  118,  Bl.  Com.  (Cooley),  under 
the  head  of  "Injuries  Affecting  Personal  Security,"  he  says : 
"As  to  injuries  which  affect  the  personal  security  of  in- 
dividuals, they  are  either  injuries  against  tMeir  lives,  their 
limbs,  their  body,  their  health,  or  their  reputation."  All 
these,  as  is  each  of  them,  are  injuries  to  the  person.  The 
act  of  Congress  must  be  understood  as  having  used  the 
words  in  the  section  quoted  with  reference  to  their  common- 
law  acceptation.  Su'therland  on  Statutory  Construction, 
289.  An  injury  to  one's  person  may  be  done  in  a  number 
of  ways.    For  example,  it  may  be  done  to  some  member 
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of  his  body,  it  may  be  to  his  health,  it  may  be  to  his  sense 
of  feeling,  it  may  be  to  his  state  or  peace  of  mind.  Any 
injury  done  to  him  that  wounds  him  in  any  of  these  parts 
is  essentially  a  personal  injury — that  is,  an  injury  to  his 
person;  an  injury  to  that  which  constitutes  a  part  of  his 
person.  The  law  may  not  allow  a  recovery  for  all  such  in- 
juries, but  for  such  as  it  does  allow  a  recovery  for  it  may 
be  classed  generally  as  a  recovery  for  a  personal  injury. 
As  was  said  by  the  Supreme  Court  of  Rhode  Island  in  Mc- 
Donald V.  Brown,  51  Atl.,  213,  58  L.  R.  A.,  768:  "Wounded 
feelings,  mental  anguish,  loss  of  social  position  and  stand- 
ing, personal  mortification,  and  dishonor  are  olearly  in- 
juries that  pertain  to  the  person.  In  so  far* as  we  are  aware, 
injuries  to  the  character  are  always  classed  in  the  law  with 
injuries  to  the  person."  In  Colwell  v.  Tinker,  169  N.  Y., 
531,  62  N.  E.,  668,  58  L.  R.  A.,  765,  it  was  held  that  criminal 
conversation  with  the  wife  is  a  personal  injury  to  th^e  hus- 
band, without  regard  to  the  statutory  declarations  to  that 
effect,  in  New  York.  This  was  in  a  proceeding  for  a  dis- 
charge under  the  section  of  the  bankruptcy  act  quoted.  As 
touching  the  intent  and  spirit  of  the  bankrupt  laws,  that 
court  well  said:  "The  policy  of  the  bankrupt  law  is  to 
discharge  the  honest  and  unfortunate  debtor  from  his  con- 
tract obligations,  and  not  to  free  him  from  judgments  in- 
volving his  fraud,  which  implies  moral  turpitude  or  inten- 
tional wrong,  or  judgments  for  willful  and  malicious  in- 
juries to  the  person  or  property  of  another."  In  the  case 
of  Re  Preche  (D.  C),  109  Fed.,  620,  decided  in  June,  1901, 
Judge  Kirkpatrick,  of  the  United  States  District  Court, 
held  that  a  judgment  based  upon  a  criminal  conversation 
with  the  daughter  of  the  judgment  creditor  was  not  one  for 
which  a  bankrupt  could  be  discharged  under  the  section 
quoted.    In  summing  up  the  elements  constituting  the  rights- 
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of  the  plaintiff,  the  father  of  the  seduced  ^rl,  to  recover  in 
that  case,  the  learned  Judge  itaid:  '^Therefore,  upon  the 
foundation  of  loss  of  services,  there  has  been  built  up  a 
right  of  the  parent  to  recover  In  such  action  damages  for 
the  personal  injuries  upon  him  by  the  act  of  seduction,  and 
to  receive  compensation  for  being  thereby  subjected  to  men- 
tal anguish,  anxiety,  permanent  sorrow,  dishonor,  and  dis- 
grace. The  jury  is  entitled  to  consider  all  these  injuries 
in  assessing  the  plaintiff's  damages.  In  this  respect  the 
injui7  is  to  the  person  of  the  plaintiff,  and  the  damages 
recovered  are  analogous  to  those  in  an  action  of  slander 
or  libel." 

Appellant  oite^  sections  83  and  74  of  the  Civil  Code  of 
Practice  of  Kentucky  as  indicating  a  legislative  differen- 
tiation existing  in  this  State  regarding  those  personal  in- 
juries which  appertain  to  the  members  of  the  person  and 
those  which  affect  only  the  character.  Section  83  of  the 
Civil  Code  deals  with  those  civil  actions  which  may  be 
joined  in  one  suit.'  It  provides:  **(5)  For  injuries  to  char- 
acter; (6)  for  injuries  to  person  and  property."  Section 
74  of  the  Civil  Code  of  Practice,  concerning  the  venue  of 
actions,  provides :  "Every  other  action  for  an  injury  to  the 
person  of  the  plaintiff,  and  every  action  for  an  injury  to 
the  character  of  the  plaintiff,  against  a  defendant  residing 
In  this  State,  must  be  brought  in  the  county  in  which  the 
defendant  resides,  or  in  which  the  injury  is  done."  It  was, 
of  course,  competent  for  the  Legislature  to  provide  what 
actions  might  be  joined  in  one  suit.  All  actions  affecting 
real  property  may  not  be  joined  under  that  section ;  as,  for 
example,  an  action  upon  a  contract,  express  or  implied,  con- 
cerning real  property,  and  an  action  for  the  recovery  of  real 
property.  Yet  this  does  not  argue  at  all  that  both  actions 
may  not  affect  the  rights  of  property.    It  may  be,  too,  that 
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the  Legislature  might  have  omitted  from  section  74  the 
wo^ds,  "and  every  action  for  an  injury  to  the  character  of 
the  plaintiff/'  as  they  were  already  embraced  in  the  provision 
of  the  clause,  "action  for  an  injury  to  the  person  of  the 
plaintiff."  However  that  may  be,  as  said  in  Oolwell  v.  Tin* 
l:er,  supra,  it  was  the  common-law  definition  of  the  term 
"injuries  to  persons"  that  must  be  looked  to,  in  interpret- 
ing the  act  of  Congress,  rather  than  the  local  acts  of  the 
several  States. 

The  judgment  of  the  oircuit  court  refusing  to  discharge 
appellant  is  affirmed. 


Case  42— Action  by  R.  L.  Johnson  and  Othebs  against  B.  F. 
Creech  and  Othebs  Involving  Title  to  Land  and  the  Timber 
THE£iX)N. — Oct.  14. 


Oreech  &c.,  v.  Johnson  &c.  }ig  g} 

116    441 
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appeal  fbom  bell  cibcuit  court. 

Judgment  for  Plaintiffs  and  Defendants  Appeal.    Affirmed. 

Patents — ^Location — Calls — Lines — Corners  —  Construction  —  De- 
termination or  Boundary. 

Held:  1.  Where,  In  coDBtruIng  the  description  In  a  deed,  the  comers 
are  established,  they  must  control  the  course  and  distance. 

2  Where  the  terms  of  a  patent  from  the  State  are  uncertain  oit 
doubtful,  it  Is  to  be  strictly  construed  against  the  grantee. 

3.  Where  a  call  In  a  State  patent  to  land  Is  for  a  stake  "niear  Cum- 

berland Qap,"  the  language  cannot  be  construed  «3  meaning  in 
Cumberland  Gap. 

4.  Where  a  call  In  a  patent  from  the  State  iplaced  a  certain  conieit 

"near  Cumberland  Gap,"  but  the  placfng  of  the  comer  in  ac- 
oordance  with  the  call  would  have  caused  the  patent  to  embrace 
a  town  with  the  county  courthouse  and  <piu.bllc  grounds,  the 
word  "near"  was  too  indefinite  to  Justify  a  constraction  of  the 
patent  in  accordance  therewith,  so  as  to  cnstaln  such  a  result. 


Digitized  by  VjOOQIC 


442  KENTUCKY  REPORTS.  [VoL  11« 

Creech,  Ac,  v.  Johnson,  Ac 

5.  Where  the  calls  of  a  patent  were  for  664  poles,  8,320  poles,  3,200 

poles  and  3,150  poles,  and  on«  of  the  calls  establi^ed  a  comer 
"near  Cumberland  O&W*  considering  the  length  of  the  lined  of 
the  patent  and  tbe  notoriety  of  Cumberland  Gap,  the  location  of 
a  corner  within  five  miles  of  the  gap  might  be  reasonably  spoken 
of  as  near  Cumberland  Gap. 

6.  Where  the  calls  of  a  patent  from  the  State  of  Kentucky  were  such 

that  the  patent  embraced  lands  in  Tennessee  and  Virginia^  in 
the  absence  of  marked  lines  or  comers,  it  was  proper  to  adopt 
chat  location  of  the  patent  which  gave  about  the  quantity  ot 
land  called  lior  by  reversing  the  lines  from  the  beginning  comer. 

COOK  ft  JONE^,  ATT0BNET8  FOB  APPELLANTS. 

This  is  not  the  first  time  the  location  of  patent  No.  6975  for 
86,000  acres  of  land  to  Smith,  Skidmore  &  Ledford  has  been 
before  tbe  courts. 

The  same  question  arose  in  the  case  of  Davis  v.  Farmer,  pend- 
ing in  the  United  States  Circuit  Court  for  the  District  of  Ken- 
tucky in  the  year  1894,  when  Judge  Barr,  in  his  opinion,  held 
that  the  "fourth  corner  of  said  patent  was  at  or  in  Cumberland 
Gap,  and  that  the  survey  could  not  legally  go  beyond  the  K!<en- 
tucky  line."  The  same  question  again  arose  in  the  case  (ft 
Davis'  Heirs  v.  Hinckley  in  the  same  court  in  the  year  1900 
when  Judge  Evans  held  the  same. 

In  the  case  at  bar  the  circuit  court  before  whom  the  law  and 
facts  were  tried  repudiates  the  fixing  of  the  fourth  corner  in 
Cumberland  Gap,  giving  as  a  reason  for"  such  repudiation  that 
as  the  word  '*ncar"  is  of  equivocal  import  it  ought  not  to  over- 
come the  call  for  course  and  distance  which  fixed  thej  point 
called  for  definitely. 

Our  contention  Is  that  the  fourth  comer  of  said  jratent  is  in 
Cumberland  Gap,  as  held  by  Judge  Barr  and  Jlidge  Evans,  and 
that  the  next  call  of  said  patent  must  run  its  full  length  of 
3,200  poles  on  the  degree  north,  15  east;  that  the  surveyor  who 
made  the  original  survey  had  not  authority  to  go  outside,  and 
did  not  go  outside  of  Kentucky  in  making  the  survey,  but  fol-. 
lowed  the  Kentucky  line  <rom  the  third  corner  to  the  center 
of  Cumberland  Gap. 

We  insist  that  the  rules  laid  down  by  this  colirt  in  Pearson 
V.  Baker,  4  Dana,  323,  do  not  apply  to  this  case;  that  the  mle 
as  to  contracting  or  extending  the  distances  must  be  subordi- 
nate at  all  times  to  the  State  lines,  and  in^  no  event  can  the 
lines  be  extended  beyond  the  boundary  of  the  State  of  Kentucky. 

And  we  insist,  moreover,  that  the  quantity  of  land  embraced 
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by  any  particular  location  of  the  patent  in  controversy  la  not 
to  be  considered  when  it  is  conceded  that  the  said  patent,  how- 
ever located,  will  not  hold  more  than  S6,000  acres  that  was 
vacant  and  unappropriated  at  the  time  the  survey  was  made  on 
which  the  patent  was  issued. 

It  seems  to  us  that  it  would  be  a  useless  task  to  speculate  ae 
to  the  different  locations  that  may  be  given  to  said  patent  if 
we  once  depart  from  the  idea  that  the  fourthi  comer  thereof  ia 
located  in  Cumberland  Gap,  and  we  shall  not  therefore  con- 
sume time  in  noticUig  'the  reasoning  by  which  the  lawer  ceurt 
in  its  findings  arrived  at  a  conclusion  which  miUtate^  against 
our  contention  as  well  as  against  the'  former  Judlgment  of  the 
court  in  Asher  >&  Sons  v.  Howard. 

WM.  LOW  A>D  W.  O.  HARRIS,  for  appellke. 

The  proper  location  of  patent  No.  <^975  was>  considered  by  this 
court  in  the  case  of  Asher  &  Sons  v.  Howard,  anJd  the  court  re- 
fused to  fix  the  location  upon  the  ground  that  the  case'  had 
not  been  sufficiently  prepared  to  enable  it  to  do  so. 

The  contention  of  the  appellants  is  that  the  call  for  a  stake 
at  Cumberland  Gap  fixes  Cumberland  Gap  as  the  fourth  comer 
and  that  the  proper  manner  of  locating  the  patent  is  by  ruur 
nlng  the  calls  of  the  patent  from  that  point  to  the<  beginning. 
Increasing  the  length  of  the  fifth  and  sixth  lines  to  close. 

The  circuit  judge  held,  upon  thef  auttiority  of  Pe^nson  v. 
Baker  and  Others,  4  Dana,  328,  and  the  authorities  citeNl  therein, 
that  as  the  patent  will  not  close  upon  Its  courses  by  any  method 
.  of  location  unless  the  distance  of  the  third  and  fourth  lines  an& 
contracted,  or  the  distance  of  the  fifth  and  sixth,  lineg  are  ex- 
tended it  was  proper  in  the»  absence  of  evld^ce  showing  in 
which  lines  the  mistake  was  made,  to  contract  the  thirki  and 
fourth  lines  by  reversing  the  patent  from  the  first  cornesr  pur- 
suing the  courses  of  the  patent  to  the  beginning. 

By  this  method  of  location  the  number  of  acres  by  the  patent 
in  Kentucky  (93,552  acres)  is  nearer  to  the  number  called  fop 
than  by  any  of  the  other  k)catIons. 

By  the  location  adopted  by  the  circuit  oourt  the  fourth  line 
crosses  Cumberland  mountain  about  five  miles  east  of  Cum- 
berland Gap.  As  stated  by  the  clrcuft  judge,  the  word  "near*^ 
is  an '  indefinite  term,  its  exact  meaning  depeivding  upon  the 
circumstances  under  which  it  is  used. 

Such  Indefinite  words  of  description  ought  onPy  to  <be  resorted 
to,  in  fixing  boundaries,  in  the  absence  of  more  definite  and 
exact  description.    But  in  this  patent  the  courses  and  ^distances 
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are  given;  they  fix  the  location  of  the  corner  definitely  and 
show  Just  how  near  it  la  to  Cumberland  Gap.  The  courses  and 
distances  control  In  the  absence  of  marked  lines  and  comers. 

The  Federal  judges,  in  their  opinions  filed  with  appellants  brief, 
have  treated  the  stake  corner,  near  Cumberland  Gap,  as  a  natural 
object  and  have,  in  effect,  made  the  third  call  of  the  patent 
read  as  follows;  "Thence  with  the  State  line  S.  60,  W.  8,S20 
poles  to  the  State  lihe  monument  in  Cumberland  Gap." 

For  such  a  change  in  the  calls  of. the  patent  there  Is  no  war- 
rant of  law,  and  il  would  do  violence  to  the  instrument  in 
several  particulars. 

1.  The  State  line  at  this  point  is  not  a  straight  line,  <bat  a 
very  crooked  one, 

2.  It  does  not  at  any  point  run  south  60  west. 

3.  To  locate  the  fourth  corner  at  Cumberland  Gap,  we  must 
travel  three  and  one-fourth  miles  north  from  the  point  fixed 
for  the  corner  by  courses  and  distances,  and  to  make  the  survey 
close  we  must  extend  the  fifth  line  1,S58  poles  and  the  closing 
line  1,840  poles. 

4.  To  locate  this  comer  at  Cumberlanfd  Gap  we  must  increase 
the  acreage  of  the  patent  from  86,000  acres  to  182,184  acrea 

Surely  these  are  reasons  enough  why  the  court  should  not 
(follow  the  Federal  judges  in  altering  the  language  of  the  patent 
and  sub3tituting  for  it  something  so  wholly  different 

The  location  of  a  patent  is  the  act  of  the  patentee  and  not 
that  of  the  State.  If  he  so  locates  it  as  to  make  his  patent 
void  it  is  his  own  lookout.  There  is  no  warranty  in  law  or 
morals  in  a  public  grant 

Assuming  that  the  fourth  corner  is  what  it  purports  to  be — a 
stake  comer — all  difficulties  disappear. 

If  we  run  from  the  first  to  the  last  comer  by  courses  and 
distances,  the  patent  will  contain  113,722  acres  in  Kentucky.  If 
we  reverse  and  run  from  the  last  call  to  the  first  it  will  contain 
93,652  acres. 

Under  these  circu(mstances  the  rule  is  to  reverse  (4  Dana,  323). 

If  thus  located,  appellees'  seventeen  acres  wil(  (be  outside  the 
Ledford  patent,  and  the  judgment  should  be  affirmed. 

AUTHORITIES. 

Patent  £(hould  be  reversed.  Asher  &  Sons  v.  Howard,  70  S. 
W.,  277,  and  72  S.  W.  R.,  1105;  Pearson  v.  Baker  and  Others, 
4  Dana,  328;  Thornbury  v.  Churchill.  4  T.  B.  Mon.,  32;  Simpson 
T.  Wells,  26  S.  W.  Rep.,  587;    Beckley    v.    Bryan,    Sneed    91; 
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Bryan  y.  Beckley,  5  Ldtt.,  91;  Preston's  Heirs  t.  Bomar»  2  Bibb., 
493;  Am.  ft  Bng.  Ency.,  toL  4,  p.  789,  2d  ed. 

Course  and  distance  control  further  call  as  being  aear.   Harry 
▼.  Graham,  1  Dev.  ft  B.  L.,  76-27  Am.  Dec..  226. 

Opinion  of  the  col-rt  by  JUDGE  HOBSON-^Atfibmino. 

Appellees,  on  August  21,  1902,  obtained  from  the  Ooin* 
monwealth  a  patent  to  fifty  acres  of  land  in  Bell  county. 
The  patent  was  issued  on  a  survey  bearing  date  of  Novem- 
ber 6,  1901.  Tbey  filed  this  suit  against  appellants,  charg- 
ing that  they  had  entered  upon  the  land  so  patented,  and 
<?ut  from  it  timber  of  the  value  of  |798.04.  They  prayed 
judgment  for  the  specific  recovery  of  the  timber  and  |400 
in  damages.  The  defendants  pleaded  that  the  patent  re- 
ferred to  was  void  for  the  reason  that  none  of  the  land 
covered  by  it  was  vacant  or  unappropriated  at  the  time  of 
the  survey,  but  that  all  of  it  was  embraced  in  a  patent  for 
86,000  acres  issued  to  Ledford,  Skidmore  &  Smith  on  Sep- 
tember 25, 1845,  and  also  by  a  patent  granted  to  Boyd  Dick- 
inson many  years  ago.  The  proof  on  the  trial  showed  that 
only  about  seventeen  acres  of  land  was  vacant  when  the 
patent  was  issued  if  the  patent  for  86,000  acres  to  Dedford, 
Skidmore  &  Smith  was  left  out  of  view,  and  that  the  de- 
fendants had  cut  on  this  seventeen  acres  timber  of  the  value 
of  |256.  The  court  held,  urider  the  evidence,  that  this  sev- 
enteen acres  was  not  included  in  the  patent  to  Ledford, 
Skidmore  &  Smith,  and  was  vacant  when  appellees'  patent 
issued.  He  therefore  gave  judgment  against  appellants  for 
the  value  of  the  timber  cut,  and  they  have  appealed. 

The  patent  to  appellees  was  void  if  the  land  was  not  va- 
<?ant.  There  was  no  attempt  to  show  that  the  land  was  cov- 
ered by  any  other  patent  than  that  of  Ledford,  Skidmore 
&  Smith,  and  whether  it  was  included  in  that  patent  is 
the  only  question  to  be  determined  on  the  appeal.    The  calls 
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of  tbe  patent  are  as  follows :  '^Beginning  at  Crank's  creek^ 
on  two  beeches  and  two  sugar  trees,  beginning  comer  ta 
said  Smith's  fifteen  hundred  acre  survey;  thence  S.,  70  W., 
664  poles,  to  three  beeches,  beginning  corner  to  Smith's  six 
hundred  acre  survey;  thence  S.,  28  W.,  400. poles,  to  a  stake 
on  top  of  the  Cumberland  Mountains;  thence  S.,  60  W., 
8,320  poles,  to  a  stake  near  Cumberland  Gap;  thence  N.^ 
15  E.,  3,200  poles^  to  a  stake;  thence  N.,  65  E.,  8,820  |>ole8 
to  a  stake;  thence  S,,  5  W.,  3,150  poles,  to  the  beginning, 
with  its  appurtenances.''  The  beginning  comer  of  the  pat- 
ent on  two  beeches  and  two  sugar  trees  on  Crank's  creek^ 
comer  to  Smith's  1,500-acre  survey,  is  established  and  un- 
disputed. So  is  the  second  corner,  at  three  beeches,  corner 
to  Smith's  600-acre  survey;  and  there  is  no  difficulty  as  to 
the  stake  on  the  top  of  the  Cumberland  Mountains,  S.,  28 
W.,  400  poles,  from  the  second  corner,  although  the  dis- 
tances as  run  on  the  ground  are  longer  than  those  called 
for  in  the  jpatent,  and  in  running  from  the  first  to  the  sec- 
ond corner  there  is  some  variation  in  the  course  called  for  ta 
reach  the  corner.  But  tbe  corners,  being  established,  must 
control  the  course  and  distance.  The  trouble  comes  with 
the  next  call  of  the  patent,  "S.,  60  W.,  8,320  poles,  to  a 
stake  near  Cumberland  Gap."  If  this  line  is  run  on  the 
course  called  for,  it  strikes  out  through  the  States  of  Vir- 
ginia and  Tennessee  and  corners  in  Tennessee  three  and 
three-fourths  miles  south  of  Cumberland  Gap.  The  State 
of  Kentucky,  it  can  not  be  presumed,  undertook  to  patent 
land  in  Virginia  and  Tennessee.  So,  it  appears  from  an 
exhibit  filed  in  the  record  the  United  States  Circuit  Court 
held  in  two  cases  before  it  that  the  course  of  the  patent 
should  be  disregarded,  and  the  comer  set  in  Cumberland 
Gap,  the  line  mnning  with  the  State  line,  and  following^ 
the  meanders  of  the  top  of  the  mountain  to  a  stake  in  the 
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center  of  Cumberland  Gap.  If  this  point  be  taken  as  the 
corner,  and  the  next  line  is  run  N.j  15  E.,  3,200  poleg;,  to 
a  stake,  in  order  to  make  the  patent  close,  the  next  line, 
which  calls  for  8,820  poles,  has  to  be  increased  to  S,878 
poles,  and  the  sixth  line  has  to  be  increased  from  3,150 
poles  to  4,990  poles.  If  ther  patent  is  thns  run  out,  it  con- 
tains in  Kentucky  182,184  acre^,  and  wiirinelude  the  land 
in  controversy.  But  if,  instead  of  thus  extending  the  lines 
as  indicated,  we  begin  at  the  beginning  corner,  and  reverse 
the  calls  of  the  patent,  stopping  when  we  get  to  the  State 
line,  and  then  following  the  State  line  to  the  third  corner, 
the  patent  will  contain  in  Kentucky  93,552  acres,  and  will 
not  include  the  land  in  controversy.  The  situation  is  rough- 
ly shown  on  the  following  map,  on  which  the  lines  1,  2,  3, 
7,  8,  9,  10,  6,  1,  indicate  the  location  of  the  patent  on /the 
supposition  that  the  fourth  corner  is  in  the  center  of  the 
Cumberland  Gap,  and  the  lines  1,  6,  5,  7,  3,  2, 1,  the  location 
of  the  patent  if  its  calls  are  reversed  from  the  beginning 
comer,  and  the  patent  is  closed  by  following  the  State  line 
from  th«  point  where  it  is  reached  at  7  to  the  established 
corner  at  3: 


The  point  7  is  about  five  miles  from  Cumberland  Gap. 
^one  of  the  lines  in  question  have  any  marks  on  them.  The 
circuit  court  accordingly  adjudged  in  favor  of  the  location 
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of  the  patent  by  reversing  its  calls  froni  the  beginning  cor- 
ner, thus  fixing  its  location  as  shown  by  the  lines  l,  6,  5, 
7,  3,  2y  ly  on  the  map.    The  defendants  appeal. 

The  only  question  we  deem  it  necessary  to  consider  is 
whether  this  is  the  correct  location  of  the  patent,  or  whether 
the  fourth  corner  should  have- been  located  in  Cumberland 
Oap,  and  the  other  lines  run  out  from  that  corner  as  indi- 
cated by  the  lines  8,  9,  10,  1,  on  the  map.  In  Asher  v. 
Howard,  24  R.,  2118,  70  S.  W.,  277,  72  S.  W.,  1105,  this 
court  declined  to  determine  tbe  proper  location  of  the  pat- 
ent in  question  because  the  record  was  not  suflSciently  pre- 
pared to  furnish  the  court  the  necessary  data.  The  record 
before  us  has  been  prepared  with  a  view  to  present  the 
question.  In  Thornberry  v.  Churchill,  20  Ky.,  29,  16  Am. 
Dec,  125,  the  court  said :  "The  order  in  which  the  sur- 
veyor gave  the  lines  and  corners  in  the  certificate  of  sur- 
vey is  of  no  importance  to  find  the  position  of  the  survey. 
By  reversing  the  courses  is  as  lawful  and  persuasive  as  by 
following  the  order  in  the  certificate  of  survey.  The  cases 
adjudged  upon  that  point  are  conformable  to  reason  and 
practical  utility  in  guarding  against  mistakes  and  destruc- 
tion of  comers  by  fraud,  accident  and  the  elements."  Again, 
in  Pearson  v.  Baker,  34  Ky.,  321,  the  court  said:  "The 
beginning  corner  in  the  plot  or  certificate  of  survey  is  of  no- 
higher  dignity  or  importance  than  any  other  comer  of  the 
survey.  The  order  in  which  the  surveyor  gives  the  lines 
and  comers  in  his  certificate  of  survey  is  of  no  importance 
to  find  the  true  position  of  the  survey.  Reversing  the 
courses  is  as  lawful  and  persuasive  as  following  th«  order 
of  the  certificate.  That  construction  is  to  prevail  which 
is  most  against  the  party  claiming  under  an  uncertain 
sun-ey.  It  is  his  duty  to  show  and  establish  his  corners.'* 
In  issuing  patents  the  Government  acts  as  trustee  for  the 
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people.  The  survey  is  made  by  the  patentee,  and  the  patent 
is  issued  on  his  application.  The  grant  is  therefore  strictly 
construed  against  the  grantee  where  its  terms  are  uncertain 
or  doubtful.  4  Am.  &  Eng.  Ency.  of  Law,  801.  "The  calls 
may  be  reversed  when,  by  so  doing,  the  quantity  of  land 
embraced  will  more  nearly  harmonize  with  that  called  for 
in  the  grant;  but  the  courses  and  distances,  as  given  in  the 
survey,  should  be  followed  when  reversing  the  calls  would 
not  have  that  effect."  4  Am.  &  Eng.  Ency.  of  Law,  789. 
"Quantity  aids  in  ascertaining  the  premises  granted  when 
they  are  not  described  by  known  and  established  boundar- 
ies." Id.,  790.  It  will  be  observed  that  the  two  first  cor- 
ners of  the  tract  are  corners  of  Smith's  survey,  and  that 
all  the  other  comers  of  the  patent  are  located  at  stakes* 
The  fact  that  no  timber  is  called  for  at  any  of  these  comers^ 
and  that  the  distances  from  the  first  comer  to  the  second 
and  from  the  second  to  the  third,  when  run  on  the  ground, 
exeeed  those  given  in  the  patent,  would  seem  to  indicate 
that  this  patent  was,  perhaps,  laid  out  by  protraction,  and 
that  the  surveyor  did  not  in  fact  run  the  lines.  But 
whether  this  is  true  or  not,  there  is  not  enough  in  the  pat- 
ent to  fix  the  fourth  corner  in  the  center  of  Cumberland 
Gap.  The  call  of  the  patent  is  for  a  stake  near  Cumberland 
Oap.  The  language  would  indi^ate  that  the  stake  was  not 
in  Cumberland  Gap,  but  near  it,  for  that  is  a  point  so  well 
known  that  it  is  reasonable  the  surveyor  would  have  called 
for  a  stake  in  Cumberland  Gap  if  that  was  in  fact  the  lo- 
cation of  the  corner.  If  the  comer  is  located  here,  it  not 
only  makes  the  patent  contain  more  than  182,000  acres,  in- 
stead  of  86,000  as  called  for,  but  it  takes  in  the  town  of  Har- 
lan, with  the  county  courthouse  and  other  public  grounds. 
The  word  **near"  is  too  indefinite  to  justify  a  construction 
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of  the  patent  to  sustain  such  a  result  under  the  rules  above 
referred  to.  On  the  other  hand,  if  we. reverse  the  calls  of 
the  patent,  it  includes  about  93,000  acres  of  land,  which  is 
more  than  the  quantity  called  for,  and  the  fourth  comer  is 
located  on  Cumberland  Mountain  near  Cumberland  Gap. 
Considering  the  length  of  the  lines  of  the  patent  and  the 
notoriety  of  Cumberland  Gap,  we  are  of  opinion  that  the 
location  of  the  corner  within  five  miles  of  Cumberland  Gap 
might  reasonably  be  spoken  of  in  tbe  survey  as  "near  Cum- 
berland Gap."  It  can  not  be  presumed  that  a  grant  of 
86,000  acres  was  intended  as  a  grant  of  182,000  acres.  Nor 
can  it  be  presumed  that  the  fifth  aand  sixth  lines  of  the  pat- 
ent were  intended  to  be  extended  so  far  beyond  the  patent 
calls  as  would  be  necessary  to  close  the  survey  on  the  sup- 
position that  the  fourth  comer  is  in  Cumberland  Gap.  The 
patent  calls  for  the  land  in  Harlan  county,  Ky.  It  can 
not  be  presumed  that  it  was  intended  to  embrace  land  in 
Tennessee  or  Virginia,  or  to  embrace  the  county  seat  of  the 
county  where  the  survey  was  recorded,  or  the  town  about 
it.  In  the  absence  of  marked  lines  or  comers  or  other  evi- 
dences establishing  the  proper  location  of  the  grant,  the 
circuit  court,  construing  the  grant  against  the  grantee  where 
the  descriptions  are  uncertain,  properly  adopted  that  loca- 
tion of  the  patent  which  g^ve  about  the  quantity  called  for, 
and  preserved  the  courses  and  distances  of  the  patent  calls 
for  the  fifth  and  sixth  lines  of  the  survey  by  reversing  the 
lines  from  the  beginning  comer.  Harry  v;  Graham,  27 
Am.  Dec,  226. 

Judgment  affirmed. 
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Case  43 — ^Action  by  H.  L.  Knox*8  Admr.  against  Citt  of  Owens- 

BOBO  WOSL  PEBSONAL    INJURY    TO    PLAlNTlFlf-'S    INTESTA.TE.— OCT.    15. 


Oity  of  Owensboro  v.  Knox's  Admr.  liJS^ 

appeal  from   daviess   circuit   court. 

Judgment  fob  Plaintif*-  and  Defendants  Appeal.  'Affirmed. 

ESlectric  Plant — ^Municipal  Ownership — Defective  Afpuancb— 
Cabe  Required — Negligence — Prima  Facie  Case — ^Tbial — Muh 
CONDUCT  OF  Counsel — Harmi^ess  Error. 

Held:  1.  Where  a  municipal  corporation  owned  and  operated  an 
electric  light  plant,  the  degree  of  care  required  hi  the  maintenance 
of  Its  wires  for  the  distributionof  electricity  was  not  the  same  as 
that  required  with  regard  to  the  safe  condition  of  its  streets,  but 
it  was  bound  to  know  whether  its  appliances  were  reasonably 
safe,  and  to  keep  them  in  a  reasonably  safe  condition. 

2.  Where  plaintiff's  intestate  came  in  contact  with  d  live  electric 

wire,  which  conducted  an  electric  current  to  a  short  poet  near 
a  sidewalk,  and  Intestate  was  injured  either  by  the  Imperfect 
insulation  of  the  wire,*  or  by  the  negligence  af  the  owner  of 
the  electric  plant  in  falMng  to  keep  other  wires  from  coming  in 
contact  with  the  wire  in  (Question,  without  intestate  haTing  any 
reason  to  suspect  the  dangerous  condition  of  the  wire,  suclk 
clrcutmstances  establiefti  a  prima  facie  case  of  negligence. 

3.  Where,  in  an  action  for  injuries,  the  verdict  in  favor  of  plaintlif 

barely  compensated  him  for  the  injury  resulting  to  his  intestate, 
and  was  supported  by  the  evidence  without  regandl  toi  the  test!- 
mony  of  a  particular  witness.  Improper  argument  of  plalnUfTs 
counsel  with  regard  to  such  witness  was  harmless. 

GESORGtE  W.  JOLX.Y,  attorney  for  appellant. 

This  is  an  action  first  brought  by  H.  L.  Knoz  by  his  mother 
and  next  friwid  for  injuries  received  by  him  in  coming  in  con« 
tact  with  a  live  wire  charged  with  electricity,  by  which  he  was 
burned,  and  having  since  died  of  natural  causes,  it  was  revived 
in  the  name  of  his  administrator.  He  wa?  a  oolored  boy  about 
fifteen  years  old  and  resided  with  his  mother.  His  earning 
capacity  did  not  exceed  $1  per  week.  He  was.  kept  Indoors 
from  the  burn  for  about  a  month.    The  jury  gave  him  $362.50 


Digitized  by  VjOOQIC 


452 KENTUCKY  REPORTS.  [Vol.  116 

City  of  Owensboro  v.  Elnoz's  Admr. 

damage,  aDd  the  court  refusiug  a  new  trial,  this  appeai  is 
prosecuted  by  the  city. 

The  city  of  Owensboro  at  the  time*  fplalntiff  was  burned  was 
operating  an  electric  light  plant  for  lighting  the  city,  Ac.  A 
guy  wire  used  in  suspending  one  of  the  arc  lights  in  the  city  in 
some  way  not  known  became  charged  with  electricitiy  and 
this  boy  coming  in  contact  therewith  was  burned  aa  stated.  It 
was  a  pure  accident,  and  except  as  the  city  is  to  be  held)  as  an 
Insurer,  it  does  not  seem  possible  it  can  be  held  liable  on  gen- 
eral principles  of  the  law  of  negligence. 

Our  complaint  la:  . 

1.  The  oourt  erred  in  its  instructions  given  to  the  jury  and 
In  its  failure  to  give  instructions  asked  by  the  -defendant 

2.  The  damages  given  by  the  jury  are  excessive. 

3.  The  verdict  of  the  jury  Is  not  sustained  by  sufficient  evi- 
dence and  is  contrary  to  law. 

4.  Mitconduct  of  counsel,  in  his  argument  to  the  jury,  which 
was  excepted  to  at  the  time. 

6.  Error  in  admitting  incompetent  evidence. 

Our  contention  is  that  the  city  can  not  be  held  licbble,  ek- 
ccpt  as  it  is  proved  either  that  the  city  Itselif  caused  the  defect 
from  which  the  injury  resulted,  or  that  it  had  notice  of  the 
existence  of  the  defect  in  time  to  have  remedied  it. 

There  is  no  evidence  in  this  case  tending  to  show  that  the 
guy  wire  before  the  accident  was  ever  charged  with  electricity 
«ven  for  one  minute.  There  is  no  -evidence  of  .fauDty  constrtic- 
tion  or  faulty  operation.  The  guy  wire  was  not  insulated  be- 
cause it  is  not  used  for  conveying  electricity.  How  it  became 
charged  is  not  known  and  is  not  shown  to  be  the  fault  of  the 
city. 

We  submit  that  under  the  proof  and  for  the  errors  mentioned 
a  new  trial  should  be  awarded. 

J.  D.  ATCHISON  AXD  C.  S.  WAI-KER,  attokxeys  for  appellee. 

SYNOPSIS,   POINTS  AND  AUTHORITIES. 

•  1.  A  corporation,  private  or  municipal,  operating  an  electric 
plant  in  a  city,  i3  required  to  have  and  keeip  safe  and  property 
constructed  poles  and  wires  at  the  places  where  erected  and 
strung,  and  in  using  electricity  at  such  places,  must  exercise 
such  care  as  is  commensurate  with  the  danger,  and  employ 
«uch  skill  and  knowledge  as  are  ordinarily  possessed  and  exer- 
cised by  those  experienced  in  the  nature  of  the  element,  and 
probable  consequences  of  its  application  for  the  purpose  it  is 
tised,  and  a  failure  to  have  at  such  places  such  poles  and  wires. 
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or  to  use  such  care,  or  to  employ  such  skill  and  knowledge,  tn 
consequence  of  which  an  injury  occurred,  is  negligence^  for 
which  it  is  liable  for  the  damage  sustained.  McLaughlin  v. 
Louisville  Electric  Light  Co.,  100  Ky.,  189-193;  Lexington  Ry. 
Co.  V.  :Bain's  Admr.,  24  Ky.  Law  Rep.,  1443,  1445  and  1446. 

2.  An  infant  is  not  required  to  exercise  more  care  than  his 
capacity  allowed  him  to  exercisQ  under  the  particular  circum- 
stances, and  in  determining  the  degree  of  care  he  should  exer- 
cise, the  jury  should  consider  his  oondition  and  ability,  mental 
and  physical,  and  the  particular  circumsitanoes  under  which  he 
is  Gfalled  upon  to  act.  Paducah  &  Memphis  R.  R.  Co.  v.  Hoehl, 
12  Bush,  48  and  49;  Kentucky  Hotel  Ck).  v.  Camp,  97  Ky.,  424; 
Lexington  Ry.  Co.  v.  Fain's  Admr.,  24  Ky.  Law  Rep.,  1446. 

3.  Irregularities  in  arguments  of  counsel  may  be  cured  by 
the  withdrawal  of  the  remarks,  or  (an  explanation  rendering 
them  harmless,  or  by  the  instruction  or  admonition  of  the  trial 
court,  and  a  new  trial  is  never  ordered  in  the  appellate  oourt, 
on  account  of  such  irregukirities,  when  it  appearai  that  tihe 
party  seeking  it  was  not,  under  all.  the  circumstances,  materially 
prejudiced,  or,  in  other  words,  where  "the  law  has  been  ruled 
correctly,  and  the  facts  authorized  the  finding  of  the  Jury." 
Ky.  Hotel  Co.  v.  Camp,  97  Ky.,  431  and  432;  Price  v.  Com. 
(Ky.i,  22  S.  W.,  157;  .Duncan  v.  Com.  (Ky.),  16  S.  W.,  584; 
Handley  v.  Com.  XKy.),  24  3.  W.,  609.  A  new  trial  is  never 
granted  on  account  of  any  statement  made  by  counsel  in  argu- 
ment unless  it  Is  a  flagrant  abuse  of  his  right  and  privilege  In 
presenting  his  client's  cause.  City  of  Covingtom  v.  Glennon,  2 
Ky.  Law  Rep.,  215  and  216. 

Opinion  of  the  court  by  JUDGE  G'REAR — AmBMiNO. 

The  city  of  Owensboro  owns  and  operates  its  own  elec- 
tric light  plant,  condncted  both  for  public  and  commercial 
lighting.  Appellee's  intestate,  a  child  some  fourteen  years 
of  age,  while  passing  along  one  of  appellant's  streets,  in- 
advertently and  innocently  came  in  contact  with  a  guy 
wire  running  from  the  top  of  a  pole,  along  which  were 
strung  the  wires  for  conducting  the  electric  current,  to  a 
short  post  set  near  the  sidewalk.  By  reason  either  of  im- 
perfect insulation  or  other  improper  and  neglectful  failure 
to  beep  the  wires  from  coming  in  contact,  the  guy  wire 
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had  become  charged  with  a  heavy  current  of  electricity. 
The  child  was  severely  shocked  and  burned.  In  this  suit 
to  recover  damages  for  appellant's  negligence  in  suffering 
the  guy  wire  to  become  in  this  dangerous  condition  the 
court  charged  the  jury  as  to  the  law  governing  this  case, 
which  charge  is  the  principal  point  of  objection  on  this 
appeal.  The  verdict  was  for  appellee's  intestate,  and  the 
city  appeals. 

The  instruction  most  complained  of,  and  the  only  one  of 
enough  novelty,  presumably,  to  have  engaged  the  serious 
attention  of  learned  counsel,  is  this:  "The  court  instructs 
the  jury  that  defendant  was  required  to  have  and  keep 
safe  and  properly  constructed  wires  and  poles  at  the  place 
where  plaintiff  was  injured;  and  that  it  was  its  duty,  in 
using  electricity  at  the  place  and  manner  shown 
in  the  evidence,  to  use  such  care  as  was  com- 
mensurate with  the  danger,  and  to  employ  such  skill 
and  knowledge  as  are  ordinarily  possessed  and  'exercised  by 
those  experienced  in  the  nature  of  the  element  and  probable 
consequenc^es  of  its  application  for  the  purpose  it  was  used; 
and  that  if  they  believe,  from  the  evidence,  the  defendant 
failed  to  have  there  such  wires  and  poles  or  to  employ  such 
skill  and  knowledge,  in  consequence  of  which  plaintiff  was 
injured,  it  was  negligent,  and  they  should  find  for  the  plain- 
tiff.'^  The  criticism  level-ed  against  this  instruction  is  that 
it  imposes  an  absolute  duty  upon  the  city;  whereas,  it  is 
argued,  the  law  requires  merely,  as  to  keeping  the  city's 
streets  in  a  safa  condition,  that  the  city  shall  be  liable  only 
if  it  had  notice  of  the  defect  a  sufficient  length  of  time  to 
remedy  it,  or  might  have  had  such  notice  by  the  exercise  of 
reasonable  care  on  the  part  of  its  governing  officials.  This 
action  is  not  to  charge  the  city  for  neglecting  to  keep  its 
streets  in  safe  condition.    The  city,  as  a  body  corporate, 
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has  become  the  owner  and  operator  of  a  plant  for  the  gen- 
eration and  distribution  of  a  most  subtle  and  dangerous 
agency.  The  degree  of  care,  prudence,  and  oversight  re- 
quired of  it  in  the  operation  of  the  plant  ought  to  be  the 
same  as  if  it  were  operated  by  an  individual.  The  law,  in 
allowing  damages  for  a  neglect  of  such  duties,  is  not  pri- 
marily to  punish  the  negligent  op)erator,  but  to  protect  and 
to  compensate  the  injured  person.  If  the  corporation, 
whether  municipal  or  private,  embarks  in  a  business  so 
menacing  to  life  and  safety,  it  ought  to  use  that  degree  of 
care  that  is  commensurate  with  the  danger  it  creates.  It 
must  know  whether  its  appliances  are  reasonably  safe  and 
an  order.  It  will  not  be  allowed  to  turn  lObse  in  a  populous 
community  such  a  deadly  agency  without  first  taking  every 
reasonable  precaution  to  prevent  its  injuring  those  una- 
wares among  whom  it  is  sent,  or  else  it  must  bear  the  con- 
sequences of  such  failure.  When  the  circumstances  of  the 
injury  show  that  a  "live  wire" — one  charged  with  a  deadly 
current  of  electricity — has  been  allowed  to  be  at  a  place 
where  the  public  have  a  right  to  be  and  are,  without  rea- 
son to  suspect  the  dangerous  condition  of  the  wire,  a  prima 
fade  case  of  negligence  will  have  been  established.  In 
such  a  state  of  case  the  risk  of  assuming  that  the  wires 
and  other  appliances  are  in  a  safe  condition  is  not  that  of 
the  public,  but  of  the  operator  of  the  plant.  The  operator 
has  the  better  means  of  knowing.  It  is  his  duty  both  to 
provide  such  appliances  as  are  reasonably  safe,  and  by 
proper  inspection  and  oversight  to  keep  himself  informed 
as  to  whether  they  are  safe.  Until  the  public  has  knowl- 
edge or  notice  to  the  contrary,  they  may  assume  that  the 
oi>erator  has  properly  discharged  his  duties  in  these  re- 
spects. It  is  not  contended  that  the  trial  courf  s  instruc- 
tions placed  too  high  a  degree  of  care  upon  appellant  if  it 
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had  been  a  private  instead  of  a  public  corporation.  The 
degree  of  care  required  is  in  conformity  to  this  court's 
rulings  in  McLaughlin  v.  Louisville  Electric  Light  Co,,  100 
Ky.,  189,  18  R.,  693,  37  S.  W.,  851,  34  L.  R.  A.,  812,  and 
Lexington  Ry.  Co.  v.  Pain's  Adpa'r,  24  R.,  1443,  71  S.  W., 
G28. 

Another  objection  urged  against  the  verdict  is  that  in  the 
concludSng  argument  to  the  jury  counsel  for  plaintifF  in- 
dulged in  improper  criticisms  of  one  of  appellant's  wit- 
nesses, going  so  far  as  to  detail  an  event  concerning  the 
witness  which  was  no  wise  connected  with  the  record.  The 
matter,  as  used,  was  improper,  but  it  was  of  too  slight  sig- 
nificance to  have  at  all  influenced  the  jury,  in  any  probabil- 
ity. Even  if  the  whole  effect  of  this  witness'  testimony  be 
eliminated  from  the  record,  it  could  not  have  affected  the 
verdict.  Tlie  testimony  of  this  witness  went  solely  to 
reduce  the  recovery  for  a  certain  feature  of  suffering  after 
the  shock.  It  tended  to  show  that  the  suffering  complained 
of  was  not  the  result  of  the  shock.  Be  that  so.  The  ver- 
dict of  the  jury  barely  compensated  for  what  had  gone  be- 
fore. We  concur  in  the  trial  judge's  opinion  that  the  re- 
mark of  counsel  complained  of  was  at  most  but  a  harmless 
error. 

Perceiving  no  error  prejudicial  to  appellant's  substantial 
right,  the  judgment  must  be  affirmed,  with  damages. 
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Case  44 — ^Action  bt  Lybia  Roabk  aqaikbt  J.  J.  C.  Bach  and  Otueb: 

IKVOLVUSO    T£TL£   TO   A   HOMESTEAD. — OCT.    16. 


Boark  v.  Bach  &c.  „ijj  g] 

AI*P£AL    HBOH    PEBBY    CIBCUT    COUBT. 


Judgment  fob  Defendants  and  Plaintiff  Appeals.     Revebsed. 

Homestead— -Exemptions — Donation — Right  of  Owner  to  Convey 
to  Wise. 

Held:  1.  An  iUegitimflte  Bon  om  the  death  of  his  putatlye  father 
recelyed  from  decedent's  widow  aivd  heirs  a  parcel  oi  land  be- 
k>nglng  to  the  estate.  The  land  was  worth  lesi^  than  $1,000. 
The  ?on  llyed  on  it  with  his  family.  Held,  that  the  land  was 
a  homestead,  exempt  from  the  liahility  of  a  Judgment  rendered 
against  him  before  he  acquired  ic,>  he  not  being  n  purchaser 
within  the  meaning  of  the  homestead  law  maiking  land  purchased 
by  a  debtor  after  the  creation  of  the  debt  liable  therefor. 

2.  A  debtor  entitled  to  land  as  a  homestead  has  the  vtght  as  agafust 
his  creditor  to  give  it  or  its  proceeds  to  his  wife. 

BAILEY  P.  WOOTTON  and  JBSSB  MORGAN,  fob  appellant. 

The  evidence  in  this  record  Eihows  that  L.  C.  Roailc  came  in 
possession  of  a  tract  of  land  in  the  divlision  of  his  reputed 
father's  estate.  Whether  he  was  a  legitimate  cbildj  ofl  not  Is 
not  material,  as  he  acquired  it  by  reason  of  his  clfiim'  b4  an 
heir.  He  traded  this  piece  of  land  to  Hurst  fbr  the  liand  in 
controversy  and  conveyed  the  Hurst  land  to  his  wife,  Lydla 
Roark.  He  resided  on  it  with  his  family,  claiming  and  occupy- 
ing it  as  a  homestead.  It  was  not  worth  over  $500.  Prior  to 
hl8  acquiring  the  original  tract,  he  owed  one  Williams  a  debt, 
on  which  he  was  sued.  Judgment  obtained,  and  an  execution 
levied  on  the  Hurst  land,  and  it  was  soM  and  purchased  by 
Bach. 

Our  contention  is  that  the  land  was  not  subject  to  sale,  but 
was  exempt  to  the  plaintifE,  Lydia  Roark,  and  her  husband  as 
a  homestead. 

And  being  exempt,  it  was  not  a  fraud  in  the  husband  to  con- 
vey it  to  his  wife,  as  one  ham  right  to  do  as  he  pleases  with 
exempt  property  so  far  as  his  creditors  are  concerned. 
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AUTHORITIES    CITED. 

Ky.  Stats.,  sees.  1656  and  1659;  91  Ky.,  639;  83  Ky.,  78;  87 
Ky.,  611;  Morehead  v.  Morehead,  25  S.  W.,  750;  42  S.  W.,  91; 
Stults  V.  Sale,  92  Ky.,  5;  78  Ky.,  630;  92  Ky.,  164;  Jewel  v. 
Clark,  78  Ky.,  398;  1.  S.  W.,  401;  Wing  v.  Hayden,  10  Bush. 
276;  Thompson  v.  Huflner's  Exr.,  6c.,  11  Bush,  353;  Brooks, 
Ac.,  V.  Collins,  11  Bush,  622;  SO  Ky.,  152;  4  Bush,  61;  1  Bush, 
110;  6  R.,  458;  7  Bush,  566. 

JOHN  E.  PATRICK  and  KELLY  KASH,  tor  afpexleeb. 

The  record  shows  that  L.  C.  Roark,  the  husband  of  appellant, 
was  an  illegitimate  son  x>t  J.  B.  Roark.  When  it  came  to  par- 
titioning his  estate  among  his  heirs  this  son  asserted!  that  he 
had  been  adopted  as  a  legal  heir,  and  after  &  futilei  effort  ta 
establish  this  fact  the  widow  and  children  oif  J.  B.  Roark  had 
laid  oft  to  him  a  tract  of  land  out  of  the  home  farm.  Befiore 
he  acquired  this  land,  he  owed  a  debt  to  one  Williams,  who 
died,  and  the  debt  came  into  th«  hands  of  Hagins,  his  adminis- 
trator. Roark  exchanged  a  portion  of  this  land  to  Hurst  for 
the  lot  in  controversy  and  had  the  lot  cotoveyed  to  hi^  wife, 
Lydia  Roark,  but  the  deed  was  never  recorded. 

Haglns,  administrator  of  Williams,  sued  on  the  note,  obtained 
Judgment,  sued  out  an  execution,  had  it  levied  on  the  lot  and 
bid  it  in  for  himself  upon  the  idea  that  Roark  had  taken  the 
title  to   himself. 

Aft^r  this  Hagins  transferred  his  bid  to  appellees,  who  paid 
him  its  reasonable  value,  and  made  improvements  lon  the  k>t,  and 
this  suit  was  brought  to  evict  them. 

Appellant  and  her  husband  attempt  to  avoid  the  force  of  their 
fraud  by  showing  that  appellee.  Bach,  *was  fnt^ested  in  the 
exchange  of  the  property  and  assisted  in  the  negotiations,  wrote 
the  deed,  and  knew  the  lot  was  conveyed  to  appellant.  But  in 
this  they  fall. 

We  insist  that  the  record  is  conclusive  of  the  fact  that  Bach, 
in  good  faith,  believed  that  the  title  had  been  taken  to  L.  C. 
Roark.    It  is  at  least  conclusive  that  his  property  paid  for  it. 

It  is  shown  (1)  that  Roark  did  not  inherit  the  land  lie  ex- 
changed for  this  lot;  (2)  that  he  created  the  debt  for  which  this 
lot  was  sold  before  he  acquired  the  land  that  was  exdianged  foi* 
It;  (3)  that  he  retained  a  homestead  in  the  lands  he  acquired; 
that  is»  that  he  did  not  exchange  the  whole  tract,  but  kept  that 
part  where  he  resided;  (4)  that  the  conveyance  to  his  wife  was 
voluntary. 

We  Insist,  first,  that  he  was  not  entitled  to  a  homestea^d  in  this 
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land  as  agaUist  a  pre-existing  debt;  second,  that  appellees  having 
parted  with  their  money  upon  the  faith  that  he  bad  taken  title 
to  this  land  himself,  and  they  having  failed  to  record  the  Kleed 
showing  title  in  appellant,  she  is  estopped  from  aaiarting  title 
to  it 

Opinion  of  the  ooubt  by  JUDGE  PAYNTESR — ^Affibming. 

L.  C.  Roark,  hasband  of  appellant,  Lydia  Roark,  was  an 
illegitimate  son  of  J.  6.  Roark,  and  upon  the  death  of  the 
latter,  and  in  an  action  to  settle  the  estate  or  partition 
the  land,  he  claimed  that  he  had  been,  by  proper  orders  of 
court,  adopted  as  an  heir  at  law  ot  his  putative  father. 
This  was  denied,  and  the  evidence  tend^  to  show  that  the 
claim  had  no  foundation  in  fact.  However,  the  widow  and 
children  agreed  to  and  did  allot  him  out  of  the  home  farm 
a  parcel  of  land  of  less  value  than  f  1,000,  upon  which  he 
lived  with  his  family  and  claimed  it  as  his  homestead.  Be- 
fore he  acquired  the  land  he  became  indebted  to  one  Will- 
iams, whose  personal  representative  reduced  the  claim  to 
judgment,  and  to  pay  which  the  lot  in  Hazard,  Perry 
county,  was  sold  under  execution,  and  by  virtue  of  which 
sale  appellees  claim  it.  It  was  sold  as  the  property  of  L. 
C.  Roark.  WTiite  he  was  living  on  his  homestead  ,with  his 
family,  he  sold  or  traded  part  of  it  to  one  Hurst,  and  as 
part  consideration  received  the  lot  in  controversy.  In  the 
exchange  of  deeds  the  lot  was  conveyed  to  his  wife,  the  ap- 
pellant, but  she  did  not  have  her  deed  recorded  before  the 
sale  under  the  execution.  The  question  before  us  is,  did 
the  wife  acquire  title  to  the  lot?  Under  the  statutes  regu- 
lating homestead  rights,  the  homestead  of  L.  O.  Roark 
would  have  been  subject  to  the  payment  of  the  debt  if  he 
had  purchased  it  after  the  debt  was  created.  This  court, 
by  numerous  decisions,  has  so  interpreted  the  statute.  The 
evident  intention  of  the  General  Assembly  was  to  prevent 
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the  debtor  from  converting  money  or  property  which  coald 
have  been  subjected  to  the  payment  o-f  a  debt  into  a  home- 
stead exempt  therefrom.  It  has  been  held  that  when  a 
debtor  has  acquired  by  descent  or  devise  property  after  the 
creation  of  a  debt,  he  is  entitled  to  a  homestead  in  it  as 
against  the  debt.  Meador  v.  Meador,  88  Ky.,'217,  10  R., 
783, 10  S.  W.,  651;  Jewell  v.  Clark,  78  Ky.,  398;  Pendergest 
V.  Heekin,  94  Ky.,  384,  15  R.,  180,  22  S.  W.,  603.  To  so 
hold  is  not  violative  of  the  letter  or  spirit  of  the  statute. 
In  such  case  the  creditor  has  not  been  prejudiced,  because 
the  debtor  has  not  converted  any  debt  paying  part  of  his 
estate  into  exempt  property.  In  this  case  the  debtor  did 
not  purchase  the  land.  It  was  given  to  him  by  the  widow 
and  children  of  the  deceased  in  consideration  that  he  was 
the  latter's  illegimate  son.  It  was  not  purchased  in  the 
meaning  of  the  homestead  law;  ijo  part  of  the  debtor's 
estate  was  converted  into  it;  the  creditor  was  not  preju- 
diced because  it  was  given  to  him.  It  would  be  an  exceed- 
ingly narrow  view  to  hold  that  the  debtor  acquired  the 
land  by  purchase  in  contemplation  of  the  statute.  Home- 
stead laws  should  be  liberally  construed,  so  as  to  carry  out 
the  purpose  of  their .  ena.ctment.  We  conclude  that  the 
debtor  was  entitled  to  the  land  as  a  homestead  when  he 
sold  or  traded  part  of  it  to  Hurst.  This  being  true,  did  he 
have  the  right  to  give  it  or  its  proceeds  to  his  wife?  We 
are  of  the  opinion  that  he  had  that  right.  The  creditor 
could  not  seize  and  sell  it  to  pay  his  debt.  He  could  not 
restrain  or  interfere  with  the  alienation  or  liale  of  it.  He 
had  the  right  to  sell  it,  with  or  withotot  donsideration,  re- 
gardless of  the  claim  of  creditors.  Tong,  etc.,  v.  Eifort, 
etc.,  80  Ky.,  152,  3  R.,  647.  This  court  has  held  that  the 
owner  of  a  homestead  can  dispose  of  it  by  wilL  It  nec- 
essarily follows  that  the  husband  had  the  right  to  give  the 
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homestead  to  his  wife.  If  he  could  give  her  that,  then  he 
could  likewise  allow  her  t6  receive  the  proceeds.  Such  act 
was  not  prejudicial  to  the  rights  of  hi»  creditors. 

The  judgment   is   reversed   for   proceedings   oonsistent 
with  this  opitiion. 


Case  45 — Action  by  Albert  R.  Clabk  against  Covington  Sawmill 
ft  Mfg.  Co.  to  Recovec  Damages  fob  Personal  Injuries. — 
Oct.  16. 

Covington  Sawmill  and  Mfg.  Co.  v.  Clark. 

appeal   from  kenton   circuit  court. 

Judgment  for  Plaintiff  and  Defendant  Appeals.     Affirmed. 

Master  and  Servant — ^Personal  Injuries — Sawmills — Fellow  Ser- 
vants— Inspector — Pltitiqn — Alternati\  e  Averments — ^Defec- 
tive Plea — Cube  by  Verdict — Liability  of  Master. 

Held:  1.  Plaintiff,  who  was  employed  in  a  sawmill  In  setting  the 
"dogs"  in  a  log  to  hold  it  firmly  on  the  saw  carriage,  was  not 
a  fellow  servant  with  one  whose  duty  it  was  to  inspect  the  l(fg& 
before  they  came  to  the  carriage  for  the  purpose  of  removing 
spikes  driven  in  the  logs  for  rafting,  and  if  the  negligence  of 
such  person  resulted  in  the  breaking  of  a  saw,  injuring  plaintiff, 
he  might  recover. 

2.  In  an  action  for  Injuries  received  from  Jhe  breaking  of  a  s*aw 

the  cotnplaint  was  not  defective  for  averring  in  the  alternative 
that  defendant  was  guilty  of  negligence  either  In  running  the 
saw  too  rapidly,  or  because  of  some  iron  being  in  the  togs,  oi* 
because  of  some  defect  In  the  sow,  and  that  defendant  was 
negligent  in  no^  remedying  the  defect  in  the  saw  or  timber. 

3.  Though  the  averments  as  to  the  existence  of  iron  In  the  log,  which, 

on  trial,  proved  to  have  been  the  cause  of  thel  accident,  were 
meager,  the  defect  was  cured  by  verdict. 

4.  If  a  log.  the  sawing  of  which  broke  a  saw  and  Injured  an  em- 

ploye, had  been  Inspected  by  the  employer's  inspector,  and  ho 
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failed  to  exercise  such  care  as  is  ordinarily  exercised  by  ordi- 
narlly  careful  persons  under  the  same  circumstances,  and  the 
injury  resulted  solely  from  such  want  of  care,  plaintiff  was  en- 
titled to  recover. 


ROBERTSON  ft  BUCHWALTER,    JAfi.    W.     BRYAN    and    S.     D. 

ROUSE,   ATTORNErS   FOB   APPELLANT. 

This  is  an  appeal  from  a  Judgment  of  the  Kenton  Circuit 
Court,  wherein  the  plaintiff,  now  appellee,  obtained  a  Judgment 
against  the  defendant,  now  appellant,  for  $5,000.  for  the  los 
of  a  leg,  caused  by  the  breaking  of  a  saw  in  appellimt's  mm,  .th^ 
appellant  being  a  manufacturer  of  lumber. 

Appellee  was  an  employe  of  appellant,  was  one  oi  a  sawing 
crew,  and  known  as  a  "dog-setter,"  whose  duties  consisted  In 
throwing  the  "dogs,"  which  were  hooks  or  braces,  worked  by  a 
lever,  and  which  were  fastened  in  the  log  after  it  had  >been  put 
upon  the  saw  carriage,  for  the  purpose  of  holding  it  firmly  in 
p<^tion  as  the  cairiage  ran  the  log  into  the  saw.  The  saw  car- 
riage consisted  of  a  platform feet  long  and feet  wide, 

along  the  top  of  which,  lengthwise,  was  a  large  spiral  or  spring, 
the  purpose  of  which  was  to  draw  the  carriage  back  after  it  had 
run  through  the  saw.  The  proper  movement  of  the  "dog-setter" 
was  to  step  over  this  spring,  set  his  "dogs"  with  the  tever,  and 
then  step  back  toward  the  outside  of  the  carriage  and  over  the 
spring,  resnaining  outside  the  spring  while  the  carriage  was 
moving  the  log  through  the  staw.  The  appellants  operated  a 
belt  or  band  saw  on  pulleys  one  above  the  other. 

The  logs,  which  were  being  used  in  the  mill  at  the  time  the  in- 
jury happened,  were  river  logs,  brought  in  rafts  from  West 
Virginia  and  the  Big  Sandy,  down  the  Ohio  River.  Buch  logs 
are  cut  on  the  hill  sides,  and  in  the  fastnesses  of  the  mountains, 
dragged  down  by  means  of  ropes  or  chains  fastened  to  spikes 
or  staples  driven  into  the  logs,  to  the  creekis  anki  tributaries  o( 
the  Sandy,  rafted  at  Catlettsburg;  the  rafts  are  broken  up,  and 
are  re-rafted  by  means  of  chain-dogs  and  "ties;"  a  "chain-dog" 
is  either  an  old  horseshoe  or  two  iron  spikes  slix  fnche^  lon& 
connected  at  one  end  by  a  chain  consisting  of  five  or  six  linfas  of 
ordinary  length;  a  "tie"  is  a  pole  eight,  ten  or  twelve  feet  long. 
A  number  of  logs  are  floated  evenly  together,  and  these  "chain- 
dogs"  are  driven  into  the  outside  h>g,  fastening  down  one  end 
of  a  "tie,"  which  extends  across  the  logs  lying  in  the  water,  and 
the  other  end  of  the  "tie"  is  fastened  down  in  a  similar  way. 
Thus  th^  rafts  are  made  up  of  the  logs  in  the  manner  indicated, 
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and  are  floated  down  the  Ohio  to  the  Tarious  mills.  When  the 
raft  reaches  the  boom  of  the  mill  where  the  logs  are  to  be 
sawed,  the  rafts  are  again  broken,  up  by  employees  of  the  mill 
company  which  is  to  use  them.  By  the  various  different  move- 
ments of  the  log  from  the  time  it  is  cut  on  the  mountain  until 
the  time  it  reaches  the  mill,  in  the  manner  indicated;  a  dozen 
differettit  pieces  of  iron  may  have  been  driven  into  it,  and  in 
moving  the  logs  on  the  mountain  side,  floating  them  to  the  river 
through  the  creeks,  making}  the  rafts,  breaking  them  up,  re- 
rafting  them,  catching  them  when  the  rafts  happen  to  be  brcfken 
by  storm  or  flood,  and  by  the  various  other  casualties  and  inci- 
dents which  usually  happen  before  a  log  Anally  reaches  the 
mill  where  it  is  to  be  sawed,  one,  two,  or  sometimes  three,  four, 
or  five  pieces  of  spikes,  tips  of  'Mron-dogs"  oi*  other  naila,  are 
left  in  the  log,  sometimes  the  end  projecting  above  the  surface, 
but  more  frequently  the  iron  obstruction  is  broken'  off  in  the 
log  beneath  the  surface  and  is  invisible  to  the  eye^  When  the 
raft  is  finally  broken  up  at  the  mill,  the  men  at  the  river  take 
out  all  the  chain  dogs  which  they  see,  and  cut  out  all  the  iron 
which  is  visible,  or  which  they  know  is  imbedded  in  the  wood. 
The  logs  in  appellant's  mill  are  then  put  upoa  the  car  running 
up  the  bank  from  the  river  to  the  mill  floor,  an  Inspector  or 
"iron-hunter,"  who  tor  a  part  of  the  time  has  an  assistant,  goes 
over  the  k>g  with  a  pick,  in  appearance  and  size  resembling 
an  ordinary  ice  pick:  wherever  there  is  a  bruise  or  scar  on  the 
log,  or  a  spike  hole  visible,  the  inspector  feels  for  iron  with  the 
pick  above  described,  and  if  he  finds  snxy  iron  it  is  immediately 
cut  out,  before  the  log  is  turned  over  to  the  saw  crew. 

It  frequently  har^pens  after  a  spike  has  been  brok^  i  off  in  a  logr,, 
maybe  at  CatleUsburg,  but  probably  at  the  heedwatQr«(  of  Sandy, 
or  perliaps  la  WoU  creek  or  Pigeoc  fork,  the  log  remaining  in 
the  water  the  spike  hole  closes  up,  or  becoming  ihe  same  color 
as  the  surrounding  surface  of  the  log  is  not  perceptible  or  the 
spike  or  iron  may  have  been  in  the  tree  for  years  and  then  the 
wood  has  grown  around  it,  and  the  outside  surface  does  not  fn 
even  the  faintest  way  reveal  its  pre?ence.  In  such  clises  the 
log  goes  to  the  saw,  past  the  men  breaking  the  raft  at  the  river, 
past  the  inspector  or  "Iron-hunter"  to  the  saw,  and  then  when 
the  saw  comes  into  contact  with  the  iron,  it  may  be  that  the 
foreign  substance  is  thrown  out  without  damage,  it  may  be  that, 
three  or  four  teeth  are  broken,  and  It  may  be  that  the  saw 
flies  into  pieces.  Sometimes  one  saw  is  broken  in  a  log,  some- 
times two,  andeven  a  dozen;  again,  a  saw  may  not  be  broken 
in  a  week;  sometimes  a  saw  strikes  an  obstruction  once  In  a. 
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log,  and  some  times  three  or  four  times,  and  again  an  obstruo- 
tkm  may  not  be  encountered  for  six  or  eight  days. 

On  the  day  of  the  accident  the  saw  struck  something,  con- 
ceded to  be  a  piece  of  iron,  and  broke;  l^e  jagged;  bro^Len  end 
ran  under  the  log,  struck  Clark's  leg  and  cut  It  off,  and  stopped 
at,  or  two  or  three  inches  from  and  on,  the  log  side  ofi  the  shaft 
or  spring  elsewhere  described. 

There  were  two  trials  of  the  case  In  the  court  below,  the  first 
trial  resulting  in  a  verdict  for  defendant  upon  the  peremptory 
infltruction  of  the  court.  The  court  granted  the  appellee  motion 
for  a  new  trial,  and  set  aside  the  verdict  and  judgments  The 
Beoond  trial  resulted  as  heretofore  stated. 

BRIEF  OF  THE  ARGUMENT. 

The  appellant  complains: 

First,  that  the  court  erred  in  setting  aside  the  verdict  ren- 
dered at  the  first  trial  in  the  case. 

Second,  that  the  verdict  on  the  second  trial  can  not  be  sus- 
tained by  the  petition  in  the  case. 

Third,  there  was  no  proof  authorizing  the  case  to  ga  to  the 
Jury,  and  in  this  connection  the  fellow-servant  rule  will  prevent 
a  recovery. 

Fourth,  the  injury  arose  from  one  of  the  risks  of  the  employ- 
ment 

Fifth,  the  court  should  havd  given  percknptory  instruction  to 
find  for  defendant  in  the  second  trial. 

Sixth,  error  of  law  in  th^  instructions  to  the  jury  at  the  sec- 
ond trial. 
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T.  Smith,  125  N.  Y.,  774;  Cullom  v.  Norton,  126  N.  Y.,  1;  Whit- 
taker  T.  Bent,  167  Mass.,  588;  Rogers  Locomotive  Wks.  t.  Hand, 
14  Atl.  Rep.,  168;  Machln  v.  Boston  ft  A.  R.  R.  Co.,  135  Mass., 
201;  Holden  v.  Fltchburg  R  R.,  129  Mass.,  268;  Kenney  y. 
Hin^jman  Cordage  Co.,  168  Mass.,  279;  McAuliffe  v.  Gale,  11 
Am.  Neg.  Rep.,  6;  Lamson  v.  American  Axe  ft  Tool  Co.,  177 
Mass.,  144;  Corrigan  v.  Washburn  ft  Moen  Mfg.  Co.,  170  Mass., 
70;  Haley  v.  Jump  River  Lumber  Co.,  81  Wis.,  412;  R.  R.  Co. 
y.  Simmons,  21  Ky.  Law  Rep.,  44;  Neven  v.  Sears,  155  Mass., 
803;  R.  R.  Co.  y.  Fitzpatrick,  42  O.  S.,  318;  R.  R.  Co.  y.  Webb« 
12  O.  S..  475. 

H.  D.  OHiHiOORY  and  B.  F.  QRAZIANI,  attobnets  fob  appellex. 

We  contend: 

1.  The  iron-hunter  was  not  a  fellow-servant  of  appellee  (dog- 
setter). 

2.  It  was  the  duty  of  the  master  to  furnish  sound  and  safe 
materials  for  its  servants  to  woi^k  upon. 

3.  The  master  is  also  personally  bound  from  time  to  time  to 
inspect  and  examine  all  instrumentalities  furnished  by  liimc 
and  to  yse  ordinary  care  to  keep  them  in  good  conditk>n. 

4  Appellee's  petition  was  good,  charging  in  the  alternative 
that  he  was  injured  by  the  saw  running  too  rapidly,  or  (because 
of  some  iron  being  in  the  log,  or  because  of  some  defect  in  the 
saw;  that  one  of  said  causes  was  true,  but  which  one  he  was 
unable  to  state. 

We  submit  tbat  the  evidence  in  this  case  shows  conclusively 
that  there  was  iron  in  the  log  which  was  the  approximate  cause 
of  the  breaking  of  the  saw  and  the  imjury  to  plaintiff  by  cutting 
oft  his  leg. 

And  that  the  master  permitted  the  work  to  be  done  at  the 
time  plaintiff  was  injured  so  rapidly  tbat  the  inspector  or  iron- 
hunter  did' not  and  could  not  locate  the  iron  in  the  logs. 

5.  The  master  can  not  evade  his  personal  duty  to  furnish  "his 
servant  sound  and  safe  material  by  saying  that  the  employe 
assumed  the   risk. 

6.  The  instructions  given  by  the  court  to  the  jury  were  proper, 
and  those  asked  by  defendant  were  properly  refused. 

AUTHORITIES    CITED. 

(Shearman  &  Redfield  on  Negligence.  5th  ed.,  sees.  194,  194a, 
185b,  204,  58,  59,  223,  185a,  213  and  186;  Black's  Law  Dictionary, 
▼01. 116-80 
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p.  760;  C.  C.  C.  &  St.  L.  Ry.  Co.  v.  Ward,  45  N.  E.  Repi,  325; 
IIL  Cen.  Ry.  Co.  v.  Hlllard,  99  Ky.,  686;  L.  ft  N.  R  R,  Co»  v. 
Collins,  2  Duyall,  117;  L.  6  N.  y.  Semones,  21  Ky.  Law  Rep.» 
444;  Neven  v.  Sears,  155  Mass.,  307;  Dean  v.  Dean  ,8  Rep.,  419; 
Royal  Ins.  Co.  v.  Smith,  8  Rep.,  521;  McDowell  v.  Linnville, 
6  Rep.,  304;  L.  ft  N.  H.  R  v.  Taylor,  92  Ky.,  55;  Huston  y. 
Brush,  66  Vt,  331;  Belle  of  Nelson  Distilling  Co.  v.  Rlggs,  20 
Ky.  Rep.,  499;  L.  ft  N.  y.  Vestal,  20  Ky.,  1290;  Ohio  Valley  Ry. 
Co.  v.  McKinley,  16  Rep.,  445;  Promer  v.  Milwaukee  ft  C.  R. 
Co.,  90  Wis.,  215;  63  N.  W.,  90. 

Opinion  of  the  coubt  by  JUDGE  BARKER— Affirming. 

The  appellee,  Albert  R.  Clark,  reco»yered  a  judgment  in 
tlie  Kenton  circuit  court  against  the  appellant,  the  Coving- 
ton Sawmill  &  Manufacturing  Company,  for  the  sum  of 
f  5,000,  as  damages  for  the  loss  of  a  leg,  caused  by  the  breaking 
of  a  saw  in  appellant's  mill.  Appellee  whs  in  the  employ  of 
appellant,  occupying  the  position  of  "dog  setter,"  whose 
duties  consisted  in  adjusting  the  "dogs,"  which  were  iron 
hooks  or  braces,  fastened  in  the  log  after  it  had.  been  put 
upon  the  saw  carriage  for  the  purpose  of  holding  it  firmly 
in  position  as  the  carriage  conveyed  it  to  the  saw.  There 
is  little  or  no.  contrariety  in  the  evidence  as  to  how  the  ac- 
cident occurred.  At  the  time  of  the  injury  a  log  had  been 
placed  upon  the  carriage,  "the  dogs"  had  been  set  by  ap- 
X)ellee,  and  while  it  was  in  process  of  being  run  through  the 
mill  the  band  saw  struck  a  piece  of  iron,  which  was  con- 
cealed in  the  log,  with  such  force  as  to  break  the  saw, 
which,  being  rapidly  whirled  around  by  the  moving  ma- 
chinery, struck  appellee,  who  was  standing  near  by,  upon 
the  leg,  completely  severing  that  member.  It  seems  that 
the  logs  which  were  being  sawed  by  appellee  had  been 
rafted  down  the  Big  Sandy  and  Ohio  rivers.  Logs 
in  raft  are  held  together  by  means  of  ropes  and  chains 
fastened  to  iron  spikes  or  staples  driven  into  them.    When 
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the  raft  is  broken  up  for  the  purpose  of  manufacturing 
Imnber,  it  is  necessary,  for  the  safety  of  those  engaged 
in  sawing,  as  well  as  for  the  protection  of  the  machinery, 
that  a  careful  search  be  made  by  an  inspector,  who  is  called 
an  "iron  hunter,"  in  order  to  locate  and  remove  any  iron 
spikes  left  in  the  logs.  For  this  purpose  the  "iron  hunter'' 
goes  over  the  logs  with  a  pick,  in  appearance  and  size  re- 
sembling an  ordinary  ice  pick.  Wherever  there  is  a  bruise, 
or  scar,  or  a  spike  hole  visible,  the  inspector  feels  with  his 
pick  for  iron,  and,  if  he  finds  any,  immediately  cuts  it  out, 
before  the  log  is  turned  over  to  the  saw  crew.  It  sometimes 
happens  that,  after  a  spike  has  been  broken  oflf  in  the  log, 
the  hole  closes  over  it,  under  the  influence  of  the  watfer, 
making  its  discovery  difficult.  Should  the  inspector  fail 
to  discover  a  concealed  spike,  and  the  log  is  put  upon  the 
carriage  to  be  sawed,  there  is  always  danger  of  breakage 
to  the  saw  and  to  the  lives  of  those  in  charge.  At  the  time 
of  the  accident  to  appellee  the  saw  struck  a  piece  of  iron 
spike  which  the  inspector  had  failed  to  discover,  with  the 
result,  as  said  before,  of  the  loss  of  his  leg.  Upon  the  first 
trial  of  this  case  the  court  gave  a  peremptoo^y  instruction 
to  the  jury  to  find  for  the  defendant.  Afterwards,  upon 
motion  of  appellee,  a  new  trial  was  awarded,  and  on  the 
second  trial  the  jury  rendered  a  verdict  in  favor  of  appel- 
lee, awarding  him  damages  in  the  sum  of  f  5,000,  of  which 
the  appellant  now  complains. 

The  peremptory  instruction  given  by  the  trial  judge  was 
evidently  based  upon  the  theory  that  the  "iron  hunter''  and 
the  "dog  setter''  were  fellow  servants.  Upon  a  reconsider- 
ation of  this  proposition,  "however,  he  seems  to  have  changed 
his  opinion,  and  consequently  awarded  appellee  a  new  trial. 
The  "iron  hunter,"  or  inspector,  was  not  a  fellow  servant 
with  appellee  in  the  sense  that  precludes  the  latter  recov- 
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ering  damages  from  their  common  employer  for  the  negli- 
.gence  of  the  former.  Shearman  &  Redfleld,  in  their  work 
on  the  Law  of  Negligence  (5th  Ed.)  section  194,  say:  *The 
master  personally  owes  to  his  servants  the  duty  of  using- 
ordinary  care  and  diligence  to  provide  for  their  u«e  reason- 
ably safe  instrumentalities  of  service.  Among  these  are 
a  reasonably  safe  place  in  which  to  do  their  work  or  to 
stay  while  waiting  orders,  reasonably  safe  ways  of  en- 
trance and  departure,  an  adequate  supply  of  sound  and 
safe  materials,  implements,  and  accommodations,  with  such 
other  appliances  as  may  reasonably  be  required  to  insure 
their  safety  while  at  their  work  or  passing  over  his  prem- 
ises to  or  from  their  work.  These  things  must,  moreover, 
be  adapted  to  the  work  in  hand.  It  is  not  enough  that  they 
should  be  good  under  ordinary  conditions.  They  must  be 
suitable  to  the  work  to  which  they  are  applied  by  the  mas- 
ter, and  properly  adjusted  to  each  other.  If,  therefore, 
the  master  knows,  or  could  have  known  if  he  had  used 
ordinary  care  to  ascertain  the  facts,  that  the  buildings, 
ways,  machinery,  tools,  or  materials  which  he  provides  for 
the  use  of  his  servants  are  unsafe,  and  a  servant,  without 
contributory  fault,  suffern  injury  thereby,  the  master  is 
liable  therefor;  although  he  is  not  thus  liable  in  the  ab- 
sence of  actual  or  constructive  notice.  The  master  is  not' 
entitled  to  time  to  discover  defects  in  things  which  are 
defective  when  put  in  use.  He  can  not  evade  bis  responsi- 
bility in  these  respects  by  simply  giving  general  orders 
that  servants  shall  examine  for  themselves,  before  using 
the  place,  materialsr,  etc.,  furnished  by  him.  .  .  .  /' 
Section  194a:  "The  master  is  also  personally  bound  from 
time  to  time  to  inspect  and  examine  all  instrumentalities 
furnished  by  him,  and  to  use  ordinary  care,  diligence,  and 
skill  to  keep  them  in  good  and  safe  condition.    The  duty 
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of  inspection  is  affirmative,  and  must  be  continuously  ful- 
filled and  positively  performed.  Such  duty  is  not  dis- 
charged by  giving  directions  for  its  performance,  or  by 
promulgating  rules  requiring  it  to  be  performed,  or  by  em- 
ploying competent  and  careful  persons  for  that  purpose. 
.  .  ."  Section  204:  "None  of  the  duties  which  have 
been  previously  stated  as  devolving  upon  the  master  per- 
sonally can  be  by  him  delegated  to  any  agent,  so  as  to  re- 
lieve him  from  personal  responsibility.  He  may,  and  often 
must,'  delegate  the  performance  of  such  duties  to  subordi- 
nates; but  he  remains  responsible  to  all  his  servants  for 
the  acts  of  these  subordinates  in  that  particular  capacity, 
to  the  same  extent  as  if  those  acts  were  literally  his  own. 
This  has  been  repeatedly  adjudged  as  to  his  duty  in  the  se- 
lection and  dismissal  of  servants,  in  providing,  inspecting, 
and  repairing  materials  and  appliances,  in  warning  serv- 
ants of  special  dangers^  and  in  framing  rules."  llhe  same 
doctrine  is  held  in  an  admirably  reasoned  opinion  in  the 
case  of  Neveu  v.  Sears,  155  Mass.,  303,  29  N.  E.,  472.  In 
that  case  the  plaintiff  was  engaged  in  building  for  the  de- 
fendant a  wall,  using  large  blocks  of  granite  furnished  by 
the  latter,  and  which  had  been  quarried  by  the  use  of  dyna- 
mite. On  the  occasion  of  the  plaintiff's  injury,  a  dynamite 
cartridge,  by  oversight,  had  been  left  buried  in  a  block  of 
the  granite,  and  the  plaintiff,  in  preparing  it  for  use  in  the 
wall,  struck  it  with  a  hammer,  whereby  the  cartridge  was 
exploded,  seriously  injuring  him.  The  court  said:  "We 
see  no  error  in  the  instructions  given  to  the  jury,  and  they 
sufficiently  cover  the  requests  asked  by  the  defendant,  so  far 
as  those  requests  were  correct  in  principle.  All  the  things 
which  it  was  necessary  for  the  plaintiff  to  establish  were 
stated,  and  the  rules  which  define  the  defendant's  duty  to 
the  i^aintlff  were  oorreotly  given.    The  defendant  must  be 
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charged  with  knowledge  of  those  facts  as  to  the  use  of  dyna- 
mite in  his  quarry  which  he  either  knew  or  ought  to  haye 
known.  Gilman  v.  Eastern  Railroad  Co.,  13  Allen,  433, 
440,  90  Am.  Dec,  210;  French  v.  Vining,  102  Mass.,  132, 
137,  3  Am,  Rep.,  440;  Commonwealth  t.  Pierce,  138  Mass., 
165,  179,  180.  His  employment  of  competent  quarrymen, 
and  his  furnishing  them  with  proper  means  of  preventing 
any  dangers  consequent  upon  the  use  of  dynamitQ^  would 
not  justify  him  in  relying  upon  an  actual  want  of  knowl- 
edge that  there  had  been  carelessness  at  the  quarry  as  an 
excuse  for  furnishing  dangerous  stone  for  the  plaintiff's 
use,  if,  knowing  all  that  had  happened  at  the  quarry,  he 
would  then  have  had  reason  to  believe  that  unexploded 
cartridges  might  remain  in  the  blocks  removed  to  the  stor- 
age ground  and  in  the  stones  split  from  them."  In  the 
case  of  Louisville  &  Nashville  Railroad  Company  v.  Se- 
mones,  21  R.,  444,  51  S.  W.,  612,  which  was  an  action  for 
personal  injury  by  a  servant  against  his  employer,  the  fol- 
lowing instruction,  given  by  the  court  below,  was  ap- 
proved by  this  court::  '*The  court  instructs  the  jury  that 
it' was  the  duty  of  the  defendant  to  furnish  the  plaintiff  and 
his  co-laborers,  who  were  then  and  there  engaged  with 
him  in  putting  the  timber  in  the  trestle  at  washout  No.  1, 
with  timber  suitable  to  be  handled  by  its  employes,  and  to 
use  reasonable  care  to  see  that  it  was  free  from  such  de- 
fects as  would  make  the  handling  of  the  same,  with  ordi- 
nary care,  free  from  danger;  and  if  they  believe  from  the 
evidence  that  the  defendant,  its  agents  and  servants  then 
in  charge  of  said  work,  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  known,  that  the  timber  which  was  put 
in  said  trestle  was  in  such  a  defective  and  dangerous  con- 
dition as  to  make  its  handling  by  the  plaintiff  hazardbus 
and  dangerous,  and  that  the  injury  to  the  plaintiff  was 
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caused  bj  the  failure  of  the  defendant  to  furnish  timber 
reasonably  free  from  euch  defects  as  would  make  the  hand- 
ling  of  same  reasonably  safe^  considering  the  circumstances 
under  which  it  was  being  handled,  the  law  is  for  the  plain* 
tiff.  •  .  ."  In  the  case  at  bar  the  employer  knew  that 
the  logs  furnished  by  it  to  its  employes  were  liable  to  haTe 
concealed  in  them  iron  spikes,  the  existence  of  which  made 
their  handling  during  the  process  of  being  sawed  extremely 
hazardous,  and,  recognizing  this  danger,  it  employed  an  in- 
spector, whofBe  duty  it  was  to  examine  the  logs  carefully^ 
so  as  to  discover  and  remove  these  elements  of  danger* 
This  inspector  was  not  a  fellow  servant,  within  the  techni- 
cal rule,  of  the  sawyers.  He  was  a  vice  principal,  discharg- 
ing for  the  master  the  high  duty  of  furnishing  to  the 
other  servants  safe  material  upon  which  to  work.  The 
master  could  not  evade  its  responsibility  by  delegating  the 
discharge  of  this  duty  to  a  competent  servant.  It  was  the 
duty  of  the  employer  to  use  ordinary  diligence  to  make  the 
logs  reasonably  safe  for  the  use  of  the  sawyers.  When  it 
delegated  this  duty  to  an  inspector,  it  was  his  duty  to  ex- 
ercise reasonable  diligence  to  disconrer  and  remove  any  iron 
spikes,  which  might  be  concealed  in  the  logs.  This  propo* 
sition  is  clearly  within  the  pale  of  the  authorities  we  have 
cited  to  sustain  it,  and  we  feel  that  it  is  consistent  with 
both  reason  and  justice. 

Appellant  further  claims  that  the  petition  is  defective,, 
and  will  not  support  the  verdict.  The  petition,  after  set- 
ting out  in  detail  the  facts  of  appellee's  employment  and 
duties,  says  that:  "While  in  the  discharge  of  his  duty  on 
or  about  the  31st  of  May,  1900,  the  defendant,  with  gross 
negligence,  caused  said  saw  either  to  run  too  rapidly  in 
said  log  or  timber,  or  because  of  some  iron  being  in  said  log 
or  timber,  or  because  of  some  defect  in  said  saw — one  of 
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these  said  causes  being  trae,  but  which  one  thie  plaintiff 
is  unable  to  state — said  saw  suddenly  twisted,  bent  and 
broke,  and  ran  through  said  log  in  a  direction  opposite  to 
where  it  was  intended,  striking  the  plaintiff  in  the  leg,  and 
cutting  the  same  off.    Tlie  plaintiff  charges  the  defendant 
with  gross  negligence  in  not  properly  remedying  the  defect 
isither  in  said  saw  or  in  the  timber,  or  in  the  manner  in 
which  said  sawing  was  done;  that  all  of  said  defects  were 
unkno-wn,  to  the  plaintiff,  but  were  known,  or  could  have 
been  known  by  the  use  of  ordinary  care,  by  the  defendant." 
Appellee  had  the  right  to  allege  the  causes  of  his  injury  in 
the  alternative,  as  he  did.    Upon  the  trial  it  developed  that 
the  cause  of  his  injury  was  the  existence  of  iron  in  the 
log  he  was  sawing,  so  that,  for  the  purposes  of  the  trial, 
the  petition  should  be  read  leaving  out  the  other  alterna- 
tive allegations.    When  so  read,  undoubtedly  the  allega- 
tions of  the  cause  of  the  injury  are  exceedingly  brief,  if  not 
scant  and  meiager.    While  the  pleading  is  Certainly  very  in- 
artistically  drawn,  we  think  that  its  defects  were  cured  by 
the  verdict.    Newman,  in  his  work  on  Pleading  and  Prac- 
tice  (page  789),   thus  declares  the  rute  on  this  subject: 
"The  verdict  will   not   aid  a  defective  allegation,   but   it 
extends  sometimes  even  to  cure  an  amission  altogether  to 
make  a  necessary  allegation.    Where  there  are  defects  or 
imperfections  in  the  pleading,  yet  the  issue  raised  is  such 
as  necessarily  requires  on  the  trial  the  proof  of  the  facts 
defectively  or  imperfectly  stated,   or  even  omitted,  and 
without  which  it  is  not  reasonable  to  presume  that  the 
jury  would  have  given  a  verdict  for  the  party,  such  defi- 
ciency is  cured  by  the  verdict."    The  evidence  in  this  case, 
under  principles  which  we  deem  sound,  was  sufficient  to 
warrant  the  submission  of  the  question  of  negligence  to 
the  jury.    Whether  or  not  the  inspector  could,  by  the  exer- 
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cise  of  ordinary  diligence,  have  discovered  the  iron  which 
caased  the  injury,  was  the  province  of  the  jury  to  determine; 
and,  as  they  •determined  it  adversely  to  appellant,  it  only  re- 
mains to  ascertain  whether  or  not  the  law  was  properly  given 
hy  the  court. 

Instruction  No.  1,  which  is  the  only  one  oomplained  of» 
is  as  follows:  "If  the  jury  believe  from  all  the  evidence 
that  the  log  upon  the  carriage  at  the  time  of  the  injury  to 
plaintiff,  and  mentioned  in  the  proof,  was,  immediately  be 
fore  it  was  placed  upon  said  carriage,  inspected  or  exam- 
ined by  an  employe  of  defendant  company,  known  as  an 
'inspector'  or  'iron  hunter,'  and  if  the  jury  believe  that  in 
making  said  inspection  or  examination  tb^^  inspector  or 
iron  hunter'  failed  to  exercise  such  care  as  is  ordinarilj 
exercised  by  ordinarily  careful  and  prudent  persons  under 
the  same  or  similar  circumstances,  and  in>  the  same  or  simi- 
lar business,  and  that  the  injury  to  plaintiff  resulted  solelj 
from  said  failure  of  said  inspector  or  iron  honter,'  and  that 
the  plaintiff,  at  the  time  and  place  of  the  said  injury,  and 
in  the  discharge  of  his  duties,  exercised  sui!h  care  as  is  or- 
dinarily exercised  by  ordinarily  careful  and  prudent  -per- 
sons under  the  same  or  similar  circumstances,  and  in  the 
same  or  similar  business,  then  the  jury  should  find  a  ver 
diet  for  the  plaintiff;  otherwise  the  jury  should  find  a  vex* 
diet  for  the  defendant."  This  is  in  harmony  with  the  au- 
thorities we  have  cited,  and  seems  to  us  to  fully  state  the 
law  governing  this  case.  It  does  not  make  the  employ^ir 
insure  the  safety  of  the  employe,  but  only  holds  it  to  the 
exercise  of  ordinary  diligence  in  supplying  reasonably  s«fe 
material  for  the  use  of  the  latter,  which,  as  said  before  is 
consonant  with  both  reason  and  justice. 

The  judgment  is  affirmed. 

Petition  for  rehearing  by  appellant  overruled. 
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Case  46 — ^Action  by  Andrew  Deusch  aoaiitst  Adelaide  Qttesta  and 
Othebs  to  Recoveb  Ljl^hd, — Oct.  20. 


Deusch  &c.  V.  Questa  &c. 

appeal    FBOM    KENTON    CTIBCUIT    COUBT. 

Judgment  fob  Defendants  and  Plaintiffs  Appeal.     Aftibmkd. 

Husband  and  Wife — Mobtgage  by  Wife— ^Husband  Not  Joining — 
Judgment  Against  Wife — ^Binding  on  Wife — Effect  on  Heibs — 
Estoppel. 

Held:  1.  Under  Kentucky  Statutes,  section  2129,  aiuthorizlng  a 
married  woman  to  make  contracts  as  thougfti  ^e  !was  single,  ex- 
cept that  ebe  may  not  mortgage  her  real  estate  without  Joinder 
of  her  husband,  a  married  woman's  mortgage  of  her  real  estate 
In  which  her  husband  did  not  johi  its  void. 

2.  Under  Kentucky  Statutes,  section  2128,  providing  that  a  married 

woman  may  sue  and  be  sued  as  a  single  womai^  a  judgment 
against  a  married  woman  alone.  In  an  action  to  foreclose  a  mortr 
gage  given  by  her  In  which  her  huabaml  did  not  join  as  required 
by  said  section.  Is  binding  on  her  and  her  heirs. 

3.  The  children  of  the  wife  take  only  sruch  rights  as  she  Ihald,  and 

they  are  likewise  bound  by  the  judgment  against  her. 

4.  In  conferring  upon  married  women  the  power  to  sue  and  be  sued 

alone,  the  Legislature  relieved  them  from  the  .power  of  theli^ 
husbands  In  all  actions,  and  the  estoppel  of  a  judgment  operates 
upon  them  in  all  cases  as  though  they  were  unmarried. 

HALL  &  McLiEAN,  ApoBNEYS  fob  appellants. 

Before  the  enactment  of  the  Married  Woman's  Act  of  1894, 
Christina  Deusch,  then  a  married  woman,  executed  a  note  to 
George  Bright  for  $4,500,  and  a  mortgage  to  secure  same.  Her 
husband  signed  neither  the  note  nor  the  mortgage.  After  the 
enactment  of  said  act,  suit  was  filed  against  her  alone  on  said 
note  and  mortgage.  In  which  personal  judfgment  was  taken 
against  her,  a  Hen  declared  In  favor  of  plaintiff  and  the  mort- 
gaged property  sold  to  pay  same,  and  was  purchased  by  plain* 
tlfP  In  said  suit  .and  sold  and  conveyed  to  the  appellees  herein. 

Christina  Deusch  then  died  leaving  a  husband  and  appellants — 
her  children.    After  the  death  of  her  husband,  the  children  (ap- 


Digitized  by  VjOOQIC 


Vol.  116]  SEPTEMBER  TERM,  1903.  475 

Deusch,  ftc,  y.  QuesU»  Ac, 

peUants  herein)  brought  this  suit  seeKing  a  judgment  declaring 
the  Judgment  and  all  steps  taken  thereunjder  void^  and  dec&r-' 
Ing  appellants  to  be  the  owners  of  the  property  Eioltl  under  the 
nuyrtgage  and  requiring  an  accounting  of  rents,  etc. 

The  court  sustained  a  demurrer  to  the  petiti|n,  and  plaintiffs 
declining  to  plead  further,  their  petition  "waB  dismisBedj  and 
they  appealed. 

The  only  ground  for  contending  that  the  title  of  Mrs.  Deusch. 
parsed  by  refuson  of  this  mortgage,  judgment  and  sale,  is  that 
she  is  estopped  by  failure  to  appear  and  plead  to  the  suit 

Harried  women  can  often  be  estopped  by  their  acta,  hut  it  is 
a  rule  of  universal  applioation  that  a  married  \Doman  ooui  not 
fSo  by  estoppel  toluU  slie  can  not  do  Idiredly.  Otherwise^  ^e 
could,  by  her  own  act,  enlarge  her  rights  and  priyileges  by 
avoiding  the  limitations  placed  upon  them. 

The  mortgage  being  void  before  the  act  of  1894,  continued 
to  be  void  after  the  passage  of  said  act.  Said  act  did  not  en- 
large her  right  to  convey  or  mortgage  her  real  estate  without 
joining  her  husband  therein,  and  we  contend  that  If  th&  mort- 
gage was  not  made  valid  by  the  act  of  1894,  the  petition  was 
good  on  demurrer. 

AUTHORITIES    CITED. 

Bohannon  v.  Travis,  14  R.,  912;  Robinson  v.  Robinson,  11 
Bnsh,  174;  Am.  &  Eng.  Ency.  of  Law,  vol.  14,  p.  637;  Ogels 
by  Coal  Co.  v.  Pasco,  79  111..  164;  Blgelow  on  Torts,  p.  600; 
Glidden  v.  Strupler,  52  Pa.  St.,  400;  Powell'si  Appeal,  98  Pa. 
et,  403;  Towles  v.  Fisher.  77  N.  Car.,  437;  Mason  v.  Jordan, 
13  R.  I.,  193;  Doyle  v.  Kelly,  75  111.,  574;  Graham  v.  Long,  65 
Pa.  St,  383;  Wood,  &c.,  v.  Terry,  &c.,  30  Ark.,  385;  Morrison 
V.  Wilson,  13  Cal.,  494;  Bahler  v.  Weyburn,  59  Ind.,  143;  Lowell 
v.  Daniels,  2  Gray,  161  (Mass.);  Todd  v.  The  Pittsburg,  Ft 
Wayne  &  Chi.  Ry.  Co.,  19  0.  St,  514;  Connolly  v.  Branstter, 
3  Bush,  702;  Craddock  v.  Tyler,  3  Bush,  361;  Heck  v.  Fisher, 
78  Ky.,  643;  Newman  v.  Moore,  94  Ky.,  147;  Bull  v.  Sevier, 
88  Ky.,  515;  Holloway  v.  Louisville,  Ac,  Ry.  Co.,  92  Ky.,  244; 
Rusk  V.  Tenton,  14  Bush,  49Q;  Fitter  v.  Wilson,  12  B.  Mon.,  90; 
Louisville  Ry.  Co.  v.  Stephens,  96  Ky.,  401;  Passmere  v.  Eastin's 
Admr.,  90  Ky.,  381;  Webster  v.  Tattershall,  18  R.,  439;  Burnett 
V.  Shackelford,  6  J.  J.  Mar.;  Smith  v.  Shackelford,  9  Dana,. 452. 

ERNST,  CASSATT  and  McDOUGALL,  attorneys  fob  appellees. 

The  judgment  which  is  attacked  in'  this  action  was  rendered 
in  a  court  which  had  the  Jurisdiction  of  the  person  of  the  de- 


Digitized  by  VjOOQIC 


476 KENTUCKY  REPORTS. [Vol.  116 

Deusch,  &c.,  y1  Questa,  &c. 

fendant  and  the  8ul]a^Gt-matter  of  the  actioa,  and  in  an  action 
instituted  at  a  time  when  it. was  the  xnriyilegei  of  Christina 
Deusch  to  fiue  and  be  sued  as  a  feme  sole;  and  as  a  necessary 
consequence,  her  duty  when  she  was  sued  was  to  make  any  de- 
fense which  ^&be  had  or  ha^  knowledge  of,  or  be  forenrer  estopped 
by  the  Judgment  of^  the  court 

We  contend  that;  that  Judgment  not  having  been  appealed  from 
and  being  in  full  force  and  effect,  is  conclusive  against  Chris- 
tina Deusch  or  any  one  claiming  under  her,  and  can  not  be  col- 
laterally  attacked. 

We  contend: 

1.  This  collateral  attack  on  the  Judgment  can  not  be  main- 
tained. 

(2)  There  are  two  recent  decisions  of  thiar  court  directly  in 
point,  viz.:  Wren  v.  Picklin,  22  R.,  1035  (109  Ky.,  472);  Turner 
V.  Gin,*20  R.,  1253   (105  Ky.,  414). 

3.  These  Kentucky  cases  are  fully  supporteid  by  the  text  writers 
and  the  courts  of  other  States,  viz.:  Freeman  on  Judgments, 
sec.  150;  Watson  v.  Camper,  119  Ind.,  60;  Hartman  v.  Ogbum, 
54  Pa.  St..  120. 

OPiiaoN  OF  THE  coufeT  BY  JTJDGE  HOBSON — ^ArriRMiNo. 

Christina  Deusch,  in  the  year  1890,  executed  a  mortgage 
to  Georgia  D.  Bright  on  certain  land  in  Covington  to  secure 
a  debt  of  f4,500,  her  husband  not  joining  in  the  mortgage. 
On  July  15,  1895,  Bright  filed  suit  against  her,  and  on  No- 
vember 20,  1898,  recovered  a  personal  judgment  for  the 
debt;  also  an  order  for  the  sale  of  the  property  to  paj  the 
debt.  The  sale  was  made  under  the  judgment.  The  Tand 
was  purchased  by  the  plaintiff,  the  sale  was  confirmed,  and 
the  land  was  conveyed  to  her.  Thereafter  .she  sold  and 
conveyed  the  property  to  appellee  Adelaide  Questa,  'vho 
has  since  held  it.  Mrs.  Deusch's  husband  was  no«t  a  party 
to  the  suit.  Some  time  after  this  she  died,  and  also  her 
husband.  This  action  wns  begun  on  February  4,  1901,  by 
her  heirs  at  law,  to  recover  the  property  from  Mrs.  Qaesta 
on  the  ground  that  the  mortgage,  judgment,  sale,  and  all 
proceedings  thereunder  were  void. 
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As  the  husband  of  Mrs.  Deusch  did  not  join  iti  the  mort- 
gage, it  was  void,  and,  if  no  judgment  had  been  rendered 
upon  it,  it  could  not  be  enforced.  The  question  to  be  de- 
termined is  whether  the  same  rule  applies  to  the  judgment 
rendered  against  her  since  the  act  of  March  15,  1894,  which 
is  now  embraced  in  sections  2127-2148,  Kentucky  Statutes, 
1899,  becaujse  the  husband  was  not  a  party  to  the  proceed- 
ings. By  this  act  it  is  provided:  "A  married  woman  may 
take,  acquire  and  hold  property,  real  and  personal,  by  gift, 
devise  or  descent,  or  by  purchase,  and  she  may,  in  her  own 
name  as  if  she  were  unmarried,  sell  and  dispose  of  her  per- 
sonal property.  She  may  make  contracts  and  sue  and  be 
sued  as  a  single  woman  ,except  that  she  may  not  make  any 
executory  contract  to  sell  or  convey  or  mortgage  her  real 
estate,  unless  her  husband  join  in  such  contract."  Section 
2128.  "Husband  and  wife  may  sell  and  convey  her  land 
and  chattels  real,  but  the  conveyance  must  be  acknowledged 
and  iiecorded  in  the  manner  required  in  the  chapter  on  con- 
veyances." Section  2120.  Since  this  statute  was  passed 
it  has  been  held  by  this  court  that  a  married  woman,  hav- 
ing power  to  sue  and  be  sued  as  though  she  were  single,  is 

• 

bound  by  judgments  against  her  as  other  litigants.  Turner 
V.  Gill,  105  Ky.,  414,  20  R.,  1253,  49  S.  W.,  311;  Wren  v. 
Ficklen,  109  Ky.,  472,  22  R.,  1035,  59  S.  W.,  746;  Howard 
V.  Gibson,  22  R.,  1294,  60  S.  W.,  491;  Shanklin  v.  Moody, 
23  R.,  2063,  66  S.  W.,  502.  It  is  insisted,  however,  for  ap- 
pellants, that  by  the  statute  the  wife  can  not  sell  or  convey 
or  mortgage  her  land  unless  her  husband  joins  with  her, 
and  that  to  permit  her  to  be  bound  by  a  judgment  in  a 
ease  to  which  he  is  not  a  party  is  to  allow  her  to  accomplish 
by  indirection  what  she  can  not  do  directly;  and  in  support 
of  this  we  ^re  referred  to  a  number  of  authorities  to  the 
effect  that  a  married  woman  can  not  do  by  estoppel  what 
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she  can  not  do  by  direct  contract.  There  is  some  conflict 
in  the  authorities  as  to  how  far  a  married  woman  may  be 
estopped  by  her  <!onduct  (15  Am.  &  Eng.  Ency.  of  Law,  799, 
800),  bnt  we  do  not  think  it  necessary  here  to  consider  this 
question.  In  24  Am.  &  Eng.  Ency.  of  Law,  746,  it  is  said: 
'^As  a  general  rule,  at  common  law  a  married  woman  can 
neither  sue  nor  be  sued  alone,  bnt  she  must  sue  or  be  sued 
in  connection  with  her  husband,  and  therefore,  to  render 
a  judgment  conclusiTe  upon  her,  it  is  necessary  that  her 
husband  should  have  been  joined  in  the  suit.  By  statute, 
however,  in  most  jurisdictions,  the  common-law  rule  has 
been  much  modified,  and  in  some  jurisdictions  the  disabil- 
ity of  married  women  in  this  respect  has  been  removed. 
Where  her  disability  has  thus  been  removed,  she  will  be 
concluded  by  a  judgment  in  a  suit  in  which  she  sued  or  was 
sued  without  the  joinder  of  her  husband."  It  is  the  pur- 
pose of  our  statute  to  enlarge  the  rights  of  married  woknen, 
and  among  the  rights  conferred  upon  her  is  the  right  to 
sue  and  be  sued  as  a  single  woman.  The  right  to. sue  and 
be  sued  as  a  single  woman  necessarily  carries  with  it  the 
right  to  sue  or  be  sued  alone,  and  without  the  joinder  of 
her  husband.  The  exception  in  the  act  that  she  may  not 
make  any  executory  contract  to  sell  or  convey  or  mortgage 
her  real  estate  is  not  a  limitation  upon  her  right  to  sue 
and  be  sued  as  a  single  woman,  but  upon  her  power  to  con- 
tract. By  section  2132,  Kentucky  Statutes,  1899,  after  the 
death  of  either  husband  or  wife  the  survivor  shall  have  an 
estate  for  life  in  one-third  of  the  real  estate  of  which  the 
deceased  spouse  was  seized  in  fee  during  coverture,  unless 
ibe  right  thereto  has  been  barred  or  relinquished.  Where 
the  husband  is  not  a  party  to  the  suit,  his  rights  under 
this  section  are  not  affected  by  the  judgment;  but,  as  she 
has  the  power  to  sue  and  be  sued  as  a  single  woman,  she  is. 
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bound  as  other  liligantB  by  a  judgment  against  her.  And 
appellants,  who  are  the  children  of  the  wife,  take  only  such 
rights  as  she  had,  as  they  claim  under  her.  To  hold  other- 
wise would  be  to  deny  the  statute  its  natural  effect,  and  to^ 
make«it  mean  that  she  may  sue  and  be  sued  as  a  single 
woman  oniy  in  a  certain  class  of  actions.  Ttiis  is  not  the 
meaning  of  the  Legislature.  It  has  conferred  upon  mar- 
ried women  the  right  in  all  actions  to  sue  and  be  sued  as 
single  wo^en.  The  purpose  is  to  relieve  them  from  the 
disability  of  coverture  in  so  far  as  they  -could  not  sue  or  be 
sued  alone.  In  conferring  upon  married  women  the  power 
to  employ  counsel  and  control  their  own  lawsuits,  the  Leg- 
islature had  in  mind  relieving  them  from  the  power  of 
their  husbands  in  this  particular,  and,  this  being  the  case, 
the  estoppel  of  the  judgment  operates  upon  them  in  all 
cases  as  though  they  were  unmarried. 
,  Judgment  affirmed. 


Case  47— Action  by  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  M.  S. 
Baughman  to  Recover  the  Po.s:5i:ssion  of  a  Cab.— Oct.  20. 

Oincinnati,  N.  O.  &  T.  P.  Ey.  Co.  y. 
Baughman. 

appeal  ffom  lincoln  circuit  court. 

Judgment  fob  Defendant  and  Plaintiff  Appeals.    Affibmed. 

Highways — Obstbuction — Fines — Courts — Jurisdiction  —  Statutes 
— Repeal— Municipal  Corporations — Special  Act — Nonuseb. 

Held:  1.  Kentucky  Statutes.  1899,  section  4335.  declarea  that  any 
person  who  shall  -wilfully  obstruct  a  public  road  shall  be  fined 
for  each  offense  not  less  than  five  dollars  nor  more  than  fifty 
dollars,  to  be  recovered  In  like  manner  as  fines  against  contrac- 
tors, and  shall  be  liable  for  damages,  to  be  recovered  in  any  court 
having  Jurisdiction  of  the  amount  claimed.    Section  4316  confers 
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on  the  quarterly  court  exclusive  Juriadiction  of  all  breaches  of 
contractor's  bonds.  Hixo,  that  the  words  "to  be  recovered  in. 
like  manner  as  fines  against  contractors"  in  section.  433&  had 
reference  merely  to  the  method  of  procedure,  and  that  such  seo- 
tlons  did  not  impliedly  repeal  sections  1093  and  1141,  conferring 
jurisdiction  on  justices  of  the  peace  to  try  the  offense  of  wilfallr 
obstructing  a  public  road. 
2.  Where  a  city  failed  for  more  than  seventeen  years  to  exercise  any 
of  the  governmental  functions  granted  to  it  by  an  act  of  tn- 
corporation,  the  rights  and  ipowers  thereby  granted  were  fop* 
felted  by  nonuser. 

J.  W.  ALCORN  a:»d  JOHN  GALVIN.  fob  appellant. 

The  only  queation  involved  in  this  casei  is  wli^ther  or  not 
under  section  4335,  Kentucky  Statutes,  a  Justice  of  the  peace 
has  Jurisdiction  of  prosecution  for  the  offenses  therein  prescribed, 
one  of  which  is  that  of  wilfully  obstructing  a  public  road. 

Appellant  contends  that  the  statute  confers  upon  the  Judge 
of  the  quarterly  court  exclusive  and  origins)  Jurisdictioni  of 
prosecutions  for  these  offenses,  and  that  a  Justice  has  no  Juris- 
diction thereof.  That  part  of  said  statute,  section  43S6,  which 
relates  to  prosecutions  for  the  recovery  of  theli  penalty  which  it 
prescribes.  Is  as  follows: 

"Any  person  who  shall  wilfully  obstruct,  injure  or  destroy  any 
of  said  public  roads  or  bridges,  any  index  or  finger  iboand,  or 
any  culvert  or  ditch  on  said  roads,  or  shall  wilfully  injure  any 
of  the  tools  or  Implements,  or  who  shall  without  right,  take 
possession  of  or  use  or  appropriate  the  same  slhall  be  fined  not 
less  than  Ave  nor  more  than  fifty  dollars,  to  he  recovered  in  like 
manner  as  fines  against  contractors," 

Section  4316  prescribes  the  manner  of  proceeding  for  the  re- 
covery of  fines  against  contractors:  "For  any  breach  of  a  con- 
tractor's bond  he  shall  be  liable  to  a  fine  of  from  $10  to  $100. 
.  .  .  Upon  the  filing  of  the  report  of  the  superviser  or  over- 
seer, that  any  contractor  has  faited  to/  comply  with  his  con- 
tract, or  upon  information  or  oath  of  any  person,  or  of  his  own 
knowledge  that  any  road  or  bridge  embraced  in  said  contract 
is  out  of  repair,  the  jtwge  of  the  quarterly  court  of  said-  countyf 
shall  forthwith  issue  from  and  make  returnable  to  his  court  a  war- 
rant in  the  name  of  the  Commwiwealth  against  the  delinquent 
contractor,  and  when  executed,  proceed  forthwith  ta  try  the  same 
08  other  Commonwealth  warraiits  are  tried." 

We  submit  that  the  language  of  this  section  plainly  designates- 
the  quarterly  court  as  the  forum,  and  the  only  forum  upon  which 
is  conferred  Jurisdiction  of  prosecutions  for  Violations  of  con- 
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tractor's  l)Ond.  There  is  nothing  in  the  wording  of  any  part  of 
the  section  or  of  the  chapter  of  which  it  is  a  part,  whlchi  even 
by  remote  implication,  confers  upon  any  other  tribunal,  original 
jurisdiction  of  the  oftenses  for  which  the  penalty  is  therein  pre> 
scribed. 

And  as  section  4335  provides  that  the  penalties  for  the  oftenses 
thereii^  named  are  to  be  recovered  "in  like  manner  as  fines 
against  contractors/'  our  contention  is  that  the  quarterly  court 
is  the  only  court  which  has  Jurisdiction  of  prosecutions  for  the 
recovery  of  such  fines,  and  therefore  a  judgment  of  conviction  ol 
that  oftense  by  the  court  of  a  Justice  of  the  peace  is  a  nullity. 

H.  HDLM  AND  P.  M.  MoROBEIRTd,  fob  appellee. 

Under  section  1093,  Kentucky  Statutes,  a  Justice  of  the  peacd 
has  Jurisdiction  of  all  penal  offenses,  the  punishment  of  whloh 
is  limited  to  a  fine  not  exceeding  $100,  o>  imprisonment  not  ex- 
ceeding fifty  days;  therefor6  he  had  Jurisdiction  of  this  case 
unless  it  had  been  expresply  taken  away,  which  h&s  not  been 
done.  Ky.  StaU.,  sees.  4316,  4335,  1050,  1093;  20  Ky.  Law 
Rep.,  606. 

Opinio?^  ky  CHIEF  JUSTICE  BURNAM— Apfirmixo. 

The  appellant,  the  Cincinnati,  New  Orleans  &  Texas  Pa- 
cific Railway  Company,  sned  the  appellee,  M.  S,  Baughman, 
to  recover  the  possession  of  a  car  which  it  claimed  to  be 
the  owner  of  and  entitled  to  the  possession.  The  appellee 
for  answer  admitted  that  he  had  the  car  in  his  possession, 
as  sheriff  of  Lincoln  county,  by  virtue  of  the  levy  thereon 
of  eight  executions  issued  by  J.  A.  Singleton,  a  justice  of 
the  peace  of  Lincoln  county,  in  favor  of  the  Common- 
wealth of  Kentucky  and  against  appellant  for  foO  each. 
For  reply  the  appellant  pleaded  that  the  executions  under 
which  the  appellee  took  and  held  possession  of  the  car 
were  void  because  a  justice  of  the  peace  had  no  jurisdiction 
of  the  offense  so  charged;  that  the  judgments  rendered  by  • 
him  were  void;  that  the  executions,  being  issued  on  void 
judgments,  afforded  appellee  no  justification  as  sheriff  for 
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nis  act  in  seizing  the  car  sued  for;  that  the  acts  for  which 
the  warrants  were  issued,  and  upon  which  the  judgments 
were  rendered,  were  committed  in  the  corporate  limits  of 
Tunnel  City,  a  town  incorporated  by  a  special  act  of  th© 
General  Assembly,  approved  March  20,  1878  (2  Acts  1878, 
p.  47,  c.  590);  and  that  for  this  additional  reason  the  justice 
of  the  peace  who  tried  the  case  had  no  jurisdiction  of  the 
ofifense.  Hbe  appellee  rejoined,  admitting  the  passage  of 
the  act  of  March  20,  18T8,  incorporating  Tunnel  City,  and 
that  the  offenses  charged  in  the  warrants,  and  upon  which 
the  judgments  were  rendered,  were  committed  within  the 
territorial  limits  designated  by  the  act,  and  pleaded  that 
for  a  period  of  more  than  seventeen  years  none  of  the 
rights  an*  powers  granted  by  the  act  had  been  exercised, 
and  were  forfeited  by  nonuser.  He  further  pleaded  that 
the  obstructed  road  was  established,  worked,  and  main- 
tained within  the  so-called  city  as  one  of  the  public  .roads 
of  the  county,  under  an  overseer  appointed  by  the  county 
court.  TJie  circuit  judge  dismissed  appellant's  petition,  and 
it  has  appealed. 

The  main  ground  relied  on^for  reversal  is  that  section 
4335,  Kentucky  Statutes,  1899,  which  is  a  section  of  the 
act  of  March  10,  1894^  repeals  by  implications  so  much  of 
sections  1093  and  1141  of  the  Kentucky  Statutes  (1899)  as 
confers  jurisdiction  upon  justices  of  the  peace  to  try  the 
offense  of  willfully  obstructing  a  public  road.  Section 
4335  reads  as  follows:  "Any  person  who  shall  willfully 
obstruct,  injure  or  destroy  any  of  said  public  roads  •  .  • 
shall  be  fined  for  each  offense  not  less  than  five  nor  more 
than  fifty  dollars  to  be  recovered  in  like  manner  as  fines 
against  contractors,  and  shall  also  be  liable  in  a  civil  action 
lor  double  damages  to  the  county  or  person  aggrieved  or 
injured,  to  be  recovered  in  any  court  in  the  county  having 
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juriBdiction  of  the  amount  claimed.  It  shall  be  the  duty  of 
the  sapervisor  or  overseer  and  his  assistants,  and  of  all 
constables,  town  marshals  and  sheriffs  to  report  promptly 
to  the  county  judge  or  some  justice  of  the  peace  all  viola- 
tions of  this  act."  The  words  "to  be  recovered  in  like 
manner  as  lines  against  contractors"  are  relied  on  as  con- 
ferring exclusive  jurisdiction  for  the  punishment  of  the  of- 
fense upon  the  quarterly  court,  for  the  reason  that  section 
4316  confers  upon  the  quarterly  court  exclusive  Jurisdiction 
of  all  breaches  of  contractors'  bonds;  and,  as  section  4335 
provides  that  the  offense  of  obstructing  a  public  road  is  to 
be  recovered  in  like  manner  as  fines  against  contractors,  it 
is  argued  that  the  quarterly  court  alone  has  jurisdiction 
of  prosecution  for  the  recovery  of  such  fines.  Neither  sec- 
tion 4316  nor  section  4335  contains  any  express  repeal  of 
the  jurisdiction  tlieretofore  enjoyed  by  justices  of  the  peace 
to  try  misdemeanors  of  this  character,  and  courts  are  al- 
ways slow  to  favar  repeals  by  implication.  It  is  provided 
in  section  431'G  that  "upon  the  filing  of  the  report  of  the 
supervisor  or  overseer  that  any  contractor  has  failed  to 
comply  with  his  contract,  or  upon  information  or  oath  of 
any  person  or  on  his  own  knowledge*  that  any  road  or 
bridge  embraced  in  said  contract  is  out  of  repair,  the  judge 
of  the  quarterly  court  of  said  county  shall  forthwith  issue 
from  and  make  returnable  to  his  court  a  warrant  in  the 
name  of  the  Commonwealth  against  the  delinquent  con- 
tractor, and  when  executed,  proceed  forthwith  to  try  the 
same  as  other  Commonwealth  warrants  are  tried.'"  In  our 
opinion,  the  words  "to  be  recovered  in  like  manner  as  of- 
fenses against  contractors"  simply  refer  to  the  method  of 
procedure;  that  it  must  be  by  warrant,  in  the  name  of  the 
Commonwealth,  and  by  trial  by  jury.  If  the  General  As- 
sembly had  intended  to  confer  exclusive  jurisdiction  upon 
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the  quarterly  court  to  try  the  offense  of  wilfully  obstruct- 
ing a  public  road,  there  is  no  reason  why  they  should  not 
have  done  so  in  express  words.  Nor  is  the  necessity  of 
such  jurisdiction  apparent,  as  in  the  case  pf  a  violation  of 
the  provisions  of  the  contractor's  bond,  or  failure  of  duty 
by  an  overseer  or  supervisor.  The  law  confers  upon  the 
county  judge  the  duty  of  appointing  these  officers  and  tak- 
ing these  bonds,  and  it  is  apparent  why  public  convenience 
would  best  be  promoted  by  conferring  upon  the  quarterly 
court  original  jurisdiction  for  a  breach  of  any  of  the  duties 
ipiposed  by  the  statute;  but  no  such  reasons  apply  to  the 
offense  of  obstructing  a  public  road.  On  the  contrary, 
public  convenience  requires  that  offenders  of  this  sort 
should  be  speedily  brought  to  trial. 

We  are  of  the  opinion  that  it  is  conclusively  shown  that 
Tunnel  City  had  for  more  than  17  years  failed  to  exercise 
any  of  the  governmental  functions  granted  to  it  by  the  act 
of  1878,  and  that  the  magistrate  in  whose  district  the  of- 
fense was  commited  had  jurisdiction  to  try  the  offender. 

Judgment  affirmed. 


Case  48 — ^Action  bt  N.  K.  Fosteb  against  the  Boabd  of-  ESducation 
OF  Winchester  fob  a  Mandamus  to  Admit  a  Pupil  Without 
Payment  of  Tuition  Fees. — Oct.  21. 

Board  of  Education  of  City  of  Winchester 
Y.  Foster,  &c. 

APPEAL  FROM    CLARK   CIRCUIT   COURT. 

From  Order  Granting  Writ  Defendant  Appeals.    Reversed. 

Schools — Non-Resident  Chh.dren — Free  Tuition. 

Held:  1.  Kentucky  Statutes,  1899,  section  3588,  authorizes  cities 
of  the  fourth  class  to  establish  a  system  of  public  schools  for  the 
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benefit  of  children  residing  in  the  city  between  certain  ages  and 
maintain  thetn  by  a  tax  levied  on  the  taxpayers  of  the  city;  and 
section  3605  declares  that  no  child  of  persons  residing  beyond  the 
city  limits  shall  be  admitted  to  the  schools  except  on  payment  of 
tuition.  Held,  that  free  school  privileges  undejfc*  such  sections 
were  limited  to  children  who  were  bona  fide  residents  of  the  city. 
2.  Where  a  child  of  school  age,  wliose  pareyits  resided  in  another^ 
State,  went  to  live  with  her  uncle,  who  was  neither  her  guardian, 
curator,  nor  committee,  and  she  was  not  apprenticed  to  him,  and 
he  had  no  control  over  her,  and  only  assumed  responsibilities  In 
connection  with  her  care  while  she  resided  im  hid  family,  or 
until  she  arrived  at  twenty-one  years  of  age,  she  was  not  a 
bona  fide  resident  of  the  city  where  her  uncle  resided,  so  as  to 
be  entitled  to  free  admission  to  the  schools  of  such  city  und^ 
Kentucky  ^abtes,  1899,  section  3588,  limiting  the  benefit  of 
such  schools  to  bona  fide  residents. 

BECKNRR  &  JOUETT,  attobnets  fob  appellant. 

i 

The  appellee's  petition  alleges  that  Gertrude  N.  Price  was  aA 
infant  within  the  school  age;  that  her  parents  resided  in  the 
State  of  Virginia;  that  she  had  no  guardian,  curator  or  oom- 
mittee  residing  in  this  State,  and  that  she  is  residing  with  her 
uncle,  N.  K.  Foster,  in  Winchester;  that  he  has  undertatken  to 
clothe,  support  and  maintain  her  as  a  member  of  his  family 
until  she  is  twenty-one  years  of  age,  and  that  she  has  agreed, 
with  the  consent  of  her  parents,  to  live  with  him  until  ^be  is 
twenty-one  years  of  age;  and  upon  this  allegation  he  asks  a 
mandamus  requiring  appellant  to  admit  her  to  the  public  schools 
of  Winchester  without  payment  of  tuition  fees  which  had  beeir 
demanded  of  her. 

Under  the  statutes  applicable  to  fourth  class  cities, 
the  appellant  board  has  power  to  admit  pupils 
to  said  schools  "from  beyond  the  limits  of  the  city,*  and  may 
collect  therefrom  tuition  fees  for  the  benefit  of  the  schools,  of 
the  city,  making  deduction  of  taxes  for  school  purposes  ton  prop- 
erty In  said  city  paid  by  parents  of  said  children,  and/  no  chil- 
dren of  persons  residing  beyond  said  limits  shall}  be  admitted  as 
pupils  in  any  of  said  schools  except  on  payment  of  such  tuition 
feed  as  said  board  may  require."    Ky.  Stats.,  sec.  3605. 

Gertrude  Price  is  in  no  -sense  a  resident  of  Winchester  or 
Kentucky.  Mr.  Foster  is  not  her  guardian.  She  may  leave  at 
any  time  and  he  can  not  restrain  her.  He  admits  he  has  un- 
dertaken to  educate  her,  but  this  he  i«  not  doing  when  he  under^ 
takes  to  liorce  her  into  the  public  schools  where  he  lives  with- 


Digitized  by  VjOOQIC 


486  KENTUCKY  REPORTS. [Vol.  116 

Board  of  Education  of  City  of  Winchegter  t.  Fbster,  &c. 

out  the  payment  of  tuition  fees  which  the  plain  letter  of  th9 
law  requires.    Rogers  v.  Trustees,  11  R.,  935. 

Opinion  of  the  ooubt  bt  CHIEF  JUSTICE  BURNAM — ^Reversing. 

The  appellee,  N.  K.  Foster,  a  resident  and  taxpayer  off  the 
city  of  Winchester,  brought  this  suit,  praying  that  a  writ 
of  mandamus  issue  requiring  the  defendant,  the  Board  of 
Education  of  the  city  of  Winchester,  to  admit  his  coplain- 
tiflf,  Gertrnde  N.  Price,  into  the  public  schools  of  the  city 
as  a  pupil  without  the  payment  of  tuition  fees 
which  had  been  demanded  of  her  by  the  defendant.  In  the 
original  petition  Gertrude  N.  Price  united  as  a  coplaintiff, 
and  it  is  alleged,  in  substance,  that  she  is  a  niece  of  N.  K. 
Foster,  and  has  for  three  years  continuously  resided  with 
him  as  a  member  of  his  family;  that  the  uncle,  N.  K.  Fos- 
ter, agreed  with  her  parents,  who  reside  in  Virginia,  to 
board,  clothe,  educate,  and  treat  her  as  one  of  his  own  chil- 
dren so  long  as  she  continued  a  member  of  his  family.  In 
an  amended  petition  it  was  alleged  that  the  uncle  had 
agreed  with  the  niece  that  he  would  clothe,  support,  and 
maintain  her  as  a  member  of  his  family  until  she  was  twen- 
ty-one years  of  age,  and  as  much  langer  as  she  desired; 
and  the  nieoe  had  agreed,  with  the  ttonsent  of  her  parents,  to 
reside  with  him  as  a  member  of  his  family  until  she  arrived 
at  the  age  of  twenty-one  years;  and  that  she  now  intended 
to  do  so,  or  so  long  as  the  uncle  continued  to  reside  in  the 
city.  The  defendant  filed  a  general  demurrer  to  the  peti- 
tion as  amended  on  the  ground  that  it  did  not  state  facte 
sufficient  to  support  a  cause  of  action.  The  demurrer  was 
overruled,  and,  declining  to  plead  further,  judgment  was 
entered  requiring?  the  defendant  to  admit  plaintiff  Gertrude 
N.  Price  into  the  public  schools  of  the  city  of  Winchester  as 
a  pupil  at  the  public  expense  without  requiring  the  pay- 
ment of  tuition  fees,  and  the  defendant  has  appealed. 
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A  determination  of  the  questions  raised  by  the  appeal 
Involves  the  construction  of  sections  3588  and  3605  of  the 
Kentucky  Statutes  of  1899,  provisions  in  the  charter  of 
cities  of  the  fourth  cl^fss,  to  which  appellant  belongs.  By 
section  3588  appellant  is  authorized  to  establish  a  system 
of  public  schools  for  the  benefit  of  the  children  residing  in 
the  city  between  the  ages  of  six  and  twenty  years,  and  to 
maintain  them  by  a  tax  levied  upon  the  taxpayers  of  the 
city.  This  section  plainly  restricts  the  benefit  of  such 
schools  to  children  who  are  in  good  faith  residents  of  the 
city.  That  such  was  the  purpose  of  the  statute  is  also 
shown  by  section  S605  of  the  statute,  which  authorizes  the 
board  of  education  to  admit  to  the  schools  pupils  from  be- 
yond the  limits  of  the  city  upon  the  payment  by  them  of 
reasonable  tuition  fees  for  the  benefit  of  the  schools  of  the 
city.  The  last  clause  of  this  section  provides  "that  no 
child  of  persons  residing  beyond,  the  city  limits  shVill  be 
admitted  as  a  pupil  in  any  such  schools  except  on  payment 
of  such  tuition  fees  as  the  board  may  require."  The  pow- 
ers of  the  board  of  education  in  the  maintenance  and  regu- 
lation of  public  schools  are  limited  by  the  terms  of  the 
statute,  and  there  would  have  been  no  just  ground  of  com- 
plaint if  the  Legislature  had  failed  to  provide  for  the  ad- 
mission of  children  residing  outside  of  the  city  at  .all,  as 
these  schools  are  maintained  by  special  local  taxation  for 
the  benefit'  of  the  children  of  persons  who  are  subject  to  be 
taxed  for  their  maintenance.  And  section  3212,  Kentucky 
Statutes,  1899,  which  is  a  provision  of  charters  of  cities  of 
the  second  class  relating  to  the  maintenance  of  public 
schools,  contains  no  provision  for  the  admission  of 
children  who  are  not  bona  fide  residents  of  the 
city  to  public  schools.  In  our  opinion,  the  aver- 
ments   of    neither    the    original    nor    amended    petition 
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State  a  good  cause  of  action.  It  appears  by  ex- 
press allegatioB  that  the  parents  of  Gertrude  Price  reside 
in  Virginia.  There  is  no  averment  that  her  uncle  is  her 
guardian,  curator,  or  committee,  or  •that  she  has  been  ap- 
prenticed to  him,  or  that  he  has  any  control  over  her;  and 
his  assumed  responsibilities  in  connection  with  her  are 
only  to  continue  so  long  as  she  resides  in  his  family,  or  un- 
til she  arrives  at  the  age  of  twenty-one  years.  But  there  is 
no  legal  obligation  upon  either  to  perfarm  this  alleged 
agreement.  In  Rogers  v.  Trustees,  etc.,  11  R.,  935;  13  S. 
W.,  587,  this  court  said:  "The  fact  that  children  outside 
of  the  districts  are  allowed  to  attend  school  is  not  objec- 
tionable, because  they  are  required  to  pay  their  tuition, 
and  are  not  allowed  to  enjoy  the  benefits  resulting  alone 
from  the  imposition  of  the  tax.  Tihey  are  made  to  pay, 
and  must  be  compelled  to  pay  as  the  act  provides."  In 
Inhabitants  of  Haverhill  v.  Gale,  103  Mass.,104,  uiider  a 
statute  similar  to  ours,  but  which  did  not  authorize  the 
admission  to  the  public  schools  of  children  whose  parents 
resided  beyond  the  city,  it  was  held  that  the  city  was  not 
authorized  to  open  its  schools  to  children  whose  parents  or 
guardians  resided  in  another  State,  and,  if  they  did  so,  no 
promise  of  the  parents  or  guardians  to  pay  for  tuition  could 
be  enforced.  In  Binde  v.  Klinge,  30  Mo.  App.,  285,  under 
a  similar  statute,  it  was  held  that  a  minor,  who  was  nei- 
ther an  orphan  nor  apprentice,  and  whose  parents  resided 
without  the  school  district,  was  not  entStled  to  attend  the 
school,  although  he  had  a  home,  more  or  less  permanent, 
within  the  district.  In  Schoo»l  District  No.  1  v.  Bragdon, 
23  N.  H.,  507,  it  was  held  that  children  who  were  sent  into 
a  district  by  their  father  to  reside  with  an  aunt  under  in- 
dentures .of  apprenticeship,  but  which  were  made  only  for 
the  purpose  of  sending  the  children  to  school,  were  liable  to 
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action  by  the  district.  In  Wheeler  v.  Burrow,  18  Ind.,  14, 
it  was  held  that  parents  residing  in  another  State,  by.  send- 
ing their  children  to  Indiana  for  the  purpose  of  procuring 
an  education^  did  not  obtain  for  them  the  right  of  admis- 
sion in  the  common  schools  of  the  State.  In  Gardner  v. 
Board  of  Education,  5  Dak.,  259,  38  N.  W.,  433,  it  was  held 
that  where  one  who  o-wned  a  farm,  which  had  been  his 
domicile,  took  bis  family  to  a  city  for  the  purpose  of  taking 
advantage  of  its  schools,  his  children  did  not  acquire  a  res- 
idence to  entitle  them  to  the  privileges  of  the  city  schools. 
In  our  opinion,  the  averments  of  neither  the  original  nor 
amended  petition  show  that  appellee  Gertrude  Price  is  a 
bona  fide  resident  of  the  city  of  Winchester,  and  it  is  ex- 
pressly alleged  that  her  parents  reside  in  Virginia.  Her 
admission  free  to  the  public  schools  would  violate  not  only 
the  express  letter,  but  also  the  spirit  of  the  statute,  as  it 
was  plainly  the  purpose  of  the  General  Assembly  in  the 
enactment  of  the  statute  that  the  benefit  accruing  from  the 
maintenance  o-f  such  schools  should  be  limited  to  bona  fide 
residents  of  the  city,  on  whom  the  burden  for  their  mainte- 
nance is  cast. 

The  circuit  judge  erred  in  his  construction  of  the  stat- 
ute, and  the  judgment  is  reversed,  and  cause  remanded  for 
proceedings  consistent  with  this  opinion. 
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Case  49 — Action  bt  D.«  B.  Shawhan  against  Habbison  Countt  for 
Compensation  fob  Collectinq  Back  Taxes. — Oct.  21. 

Shawhan  v.  Harrison  County. 

appeal  fbom  uabbison  cibcuit  coubt. 

Judgment  sx)b  Defendant  and  Plaintiff  Appeals.    Affibmed. 

Taxation— Collection — Attditob's      Agent — Special      Authobitt — 
Commissions — Coixectob  de  Facto. 

Held:  1.  A  county  auditor's  agent,  whose  duty  la  limited  to  coUeo- 
tion  of  omitted  taxes,  was  appointed  under  apeclal'  authority  to 
collect  such  of  certain  back  taxes  as  to  which  the  sherift  had 
been  exonerated  and  such  as  were  due  the  county  separately 
from  the  State,  for  which  the  agent  was  to  recelTe  a  certain 
commission.  Held,  that  he  was  not  entitled  to  collect  taxes  due 
Che  county  od  distilled  spirits  in  bonded  warehouses,  as  Kentucky 
Statutes,  1899,  sections  4105-4114,  governing  the  collection  of 
taxes  on  such  spirits,  make  them  payable  to  the  officer  entitled 
to  receive  the  same,  and  by  section  4129  the  sheriff  is  the  coN 
lector  of  county  taxes  if  he  has  executed  the  proper  bond. 
'  2.  An  auditoi's  agent,  in  collecting  taxes  which  it  was  the  sherifTs 
luty  to  collect,  was,  as  to  the  taxpayers,  tt  de  facto  official  acting 
under  color  of  office,  and  the  county  could  sue  to  compel  him  to 
pay  over  such  tax  without  thereby  admitting  his  authority  to  act 

J.  I.  BLANTON,  W.  S.  PRYOR  and  D.  B.  SHAWHAN,  tob  appel- 
lant. 

Appellant  was  empowered  by  the  fiscal  court  of  Harrison  county 
to  assess  such  property  as  may  have  been  omitted  from  the  tax 
book,  and  only  in  special  cas^s  when  so  directed  by  the  auditor 
was  he  authorized  to  collect  any  taxes  find  then  only  for  the 
State's  part  of  any  tax  that  may  be  owing  or  deTinquent 

Where  there  had  been  no  asisessment  of  the  property  he  ha;d 
the  right  to  assess  and  cause  the  taxes  to  be  collected.  As  to 
*  his  authority  and  compensation  the  order  states,  "that  this  order 
is  to  be  construed  to  include  the  collection  only  of  such  taxes  as 
are  due  the  county  separately  from  the  State,  and  as  to  which 
taxes  he  can  not  recover  or  collect  as  said  auditor's  agent;  and 
for  his  services  in  the  collection  of  said  taxes  he  Is  to  have  an. 
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amount  equal  to  one-fourth  of  all  sums  bo  collected." 

Under  this  arrangement  and  agreement  appelJLant  collected 
taxes  for  which  the  court  refuses  to  pay  him  the  commission 
to  which  he  is  entitled,  and  we  ask  a  reversal. 

1.  BeoausB  the  taxes  were  collected  under  authority  of  the 
court 

2.  Because  the  order  of  court  gives  authority  and  constitmtes 
appellant  tx)  receive  the  taxes  collected. 

8.  Because  the  taxes  collected  and  fees  claimed  for  collecting 
same  as  well  for  those  not  collected  werei  dellncluent  taxes; 
taxs  due  the  county  separately  from  the  State,  and  such  taxes 
as  he  could  not  recover  or  collect  as  auditor's  agent. 

4.  Because  the  contract  or  order  made  by  the  fiscal  court 
Tested  rights  in  appellant  of  which  he  should  not  he  deprived. 

AUTHORITIES    CITED. 

Ky.  Stats.,  sees.  127,  1834,  1810,  4105,  4114,  4241;  Civil  Code, 
sees.  120,  128;  Dodd  v.  King,  1  Met,  430;  Com.  v.  Wilson,  Sneed, 
127;  Campbell  Co.  v.  Newport  &  Cin.  Bridge  Co.,  23  R.,  2068; 
Dills  V.  Boone  County,  5  R.,  435. 

BERRY  &  WEBSTER,  attobneys  fob  appellee. 

The  auditor's  agent  is  not  a  oollecting  officer,  but  on  the  con- 
trary is  an  assessing  officer. 

We  contend  that  under  the  order  of  the  fiscal  court  the  only 
tax  that  Shawhan  was  authorized  to  collect  was  but  a  single 
tax,  and  that  being  "such  tax  as  was  due  the  county  separately 
from  the  State,  and  which  he  had  no  authority  to  collect  as 
auditor's  agent,  and  from  which  the  sheriff  had  been  exonerated." 

He  admits  in  his  answer  the  collection  of  $617.95,  one^ourthl 
of  which  he  is  entitled  to  as  compensation,  leaving  a  balance  due 
of  $463.46.  Now  he  claims  that  the  sheriff  collected  $1,563.70 
of  taxes  which  he,  appellant,  ought  to  have  collected,  or  had  the 
right  to  collect  under  his  contract,  and  is  claiming  twenty-five 
per  cent  of  that  sum,  which,  if  allowed,  would  leave  him  still 
owing  $72.54  instead  of  $62.54  tendered.  Consequently  his  plea 
of  tender  can  avail  him  nothing. 

AUTHORITIES    CITED. 

Helm  V.  Coffey,  80  Ky.,  176;  Henderson  v.  Dupree,  82  Ky.,  678; 
L.  &  N.  R.  R.  Co.  V.  Board  of  Trustees,  20  Rep.,  1228;  The  Albin 
Co.  V.  Ellinger,  19  Rep.,  1886;  Lawrence  Co.  v.  Ohattaroi  Ry. 
Co.,  81  Ky.,  225;   L.  &  N.  R.  R.  Go.  v.  Whitley  Co.,  95  Ky., 
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215;   Montgomery  Co.  t.  Menifee  Co.,  93  Ky.,  333;   Ky.  Stat8.» 
sec.  127 

Opinion  of  the  court  bt  JUDGE  O'REAR— Affirming. 

Appellant  was  auditor's  agent  for  Harrison  county.  He 
was  also  appointed  by  the  fiscal  co^rt  of  Harrison  county 
in  October,  1900,  to  collect  certain  back  taxes  owing  the 
county.  The  order  of  appointment  contains  the  contract, 
defining  appellant's  authority,  as  well  as  fixing  his  pay.  As 
to  his  authority  and  compensation  it  stated:  "That  this 
order  be  construed  to  include  the  collection  only  of  such 
taxes  as  to  which  the  sheriff  has  been  exonerated,  and  such 
taxes  as  are  due  the  county  separately  from  the  State,  and 
as  to  which  taxes  he  can  not  recover  or  collect  as  said 
auditor's  agent,  and  for  his  services  in  the  coll<*ction  of 
said  taxes  he  is  to  have  an  amount  equal  to-  one-fourth  of 
all  sums  so  collected."  It  is  the  duty  of  auditor's  agents 
to  cause  omitted  property  to  be  assessed  for  taxation,  and 
to  collect  the  taxes  due  thereon.  They  are  primarily,  as- 
sessing ofScers.  They  have  no  authority  to  collect  any 
taxes  except  from  such  property  as  may  have  been  omitted 
from  assessment.  Inasmuch  as  the  same  assessment  oper- 
ates for  both  State  and  county  purposes,  the  act  of  the 
auditors'  agents  in  procuring  the  assessment  of  omitted 
properties  inures  to  the  benefit  of  the  counties.  In  the 
contract  involved  here  the  parties  have  carefully  excluded 
from  it  any  act  of  appellant  as  auditor's  agent.  What  he 
was  employed  by  this  order  to  do  was  entirely  outside  of 
the  range  of  his  ofiicial  duties. 

Acting  under  the  authority  of  this  appointment,  as  ap- 
pellant claims,  he  collected  from  certain  distillery  ware- 
housemen from  October  14,  1890,  to  April  6,  1892,  sums 
aggregating  $617.95.  as  taxes  due  Harrison  county  on  dis^ 
tilled  spirits  contained  in  bonded  warehouses.    Sections 
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11054114,  inclusive,  of  Kentucky  Statutes,  govern  the  as- 
sessment and.  collection  of  taxes  on  distilled  spirits.  In 
short,  the  person  or  corporation  having  the  custody  of  dis- 
tilled spirits  on  September  15th  of  each  yiear  is  made  liable 
primarily  for  the  taxes  thereon.  Such  custodian  pays  the 
taxes,  but  is  given  a  lien  on  the  spirts  for  the  sum  so  paid, 
and  interest,  as  against  the  actual  owner.  As  the  spirits 
are  or  may  be  in  bond  to  the  United  States  government  for 
the  taxes  due  it,  it  is  provided  (sections  4110,  4111)  that  the 
warehouseman  shall  report  to  the  Auditor  of  Public  Ac- 
counts the  quantity  of  liquors  so  held  by  him,  and  when 
the  United  States  government  tax  will.be  due,  and  such 
as  will  not  be  due  before  the  1st  day  of  March  after  the 
assessment.  The  State  tax  shall  be  due  on  the  2d  day  of 
January,  May,  and  September  next,  or  whenever  the  spirits 
are  removed  from  the  warehouse.  If  the  tax  is  not  paid 
within  five  days  after  it  is  due,  it  is  declared  to  be  delin- 
quent. This  tax  is  required  by  section  4111  to  be  paid  "to 
the  officer  entitled  to  receive  the  same."  By  section  4129, 
Kentucky  Statutes,  the  sheriff  is  by  virtue  of  his  office  the 
collector  of  taxes  of  the  county  if  he  executes  the  bands 
required  by  law.  In  default  thereof,  the  fiscal  court  may 
appoint  a  tax  collector.  The  taxes  on  the  spirits  which 
were  paid  to  appellant  were  presumably  collectible  by  the 
sheriff  of  Harrison  county,  nothing  appearing  that  he  had 
failed  to  execute  the  proper  bonds.  It  is  neither  alleged  nor 
shown  that  the  sheriff  had  ever  been  exonerated  from 
their  collection.  By  statute  he  was  allowed  4  per  cent,  for 
collecting  these  taxes.  We  very  much  doubt  whether  it 
was  ever  really  contemplated  by  both  parties  that  these 
and  similar  taxes  were  to  be  embraced  by  the  order,  al- 
though its  terms  are  broad  enough  to  include  them.  But, 
however  that  may  be,  under  the  circumstances  as  shown. 
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appellant  was  not  oven  technically  entitled  to  receive  them. 
Harrison  county  sued  him  to  recover  the  sums  collected, 
with  interest  from  the  dates  of  collection.  His  answer 
claimed  a  credit  for  one-fourth  of  the  sum  collected,  and 
In  addition,  by  way  of  counterclaim  and  set-off,  he  claimed 
that  appellee  had  wrongfully  refused  to  permit  him  to 
collect  some  |1,500  of  other  and  similar  taxes,  and  had  col- 
lected them  itself,  and  that  he  was  entitled  to  25  per  cent, 
of  that  sum  also.  The  court  sustained  a  demurrer  to  these 
pleas. 

We  are  of  the  opinion  that  the  pleas  are  not  good.  The 
taxes  collected  wore  not  of  the  cbliracter  covered  by  the 
terms  of  the  contract,  as  the  sheriff  had  not  been  exon- 
erated from  their  collection.  Consequently  api)ellant  .was 
neither  authorized  to  collect  them  nor  to  receive  pay  for 
their  collection. 

It  is  suggested  that  appellee  can  not  maintain  this  action 
unless  it  admits  appellant's  authority  to  collect  the  taxes 
under  the  contract;  for,  it  is  said,  if  appellant  was  not  so 
authorized,  their  payment  by  the  taxpayers  was  voluntary, 
and  did  not  operate  as  a  discharge  of  their  obligation.  It 
is  claimed  that,  until  the  taxes  were  paid  to  one  authorized 
to  collect  them,  they  were  not  paid  at  all  in  point  of  law, 
and  are  yet  owing  by  the  taxpayers  to  the  county.  Appel- 
lant was,  as  to  the  taxpayers,  at  least  a  de  facto  oflttdal, 
acting  under  claim  and  color  of  official  authority.  His  acts 
are  binding  on  himself,  at  least,  as  well  as  upon  the  county 
when  ratified  by  it;  he  will  be  required  to  deliver  to  the 
rightful  claimant  the  money  he  has  collected  wrongfully  in 
its  name,  while  acting  ostensibly  within,  yet  actually  be- 
yond his  authority. 

The  action  was  properly  brought  in  the  name  of  Harrison 
county,  as  the  money  was  owing  to  the  county  in  its  cor- 
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porate  capacity  and  not  to  the  fiscal  conrt,  who  are  but 
directors  of  the  county's  fiscal  affairs. 
The  judgment  is  affirmed,  'With  damages. 


Cabs  50 — ^Action  by  William  Finekan  and    Othebs    agaiivst    the 

CeMTBAL    BlTULlTlLIC    PaVING     COMPANY     AND     OTHEBS     TO     HAVE 

A  Cebtauy  Paving  Contbact  Declabkd  Void. — Oct.  21. 

Fineran,  &c.  v.  Central   Bitulithic   Paving  iS  SSl 

Company,  &c. 

appeal   FBOM    CAMPBELL   CIBCUIT    COUBT. 

Dbmubbeb  to  Plaintiff*s  Petition  ^stained  and  Thet  Appeal, 
rxvebsed. 

MumCIPAL       tyORPORAT^ONS — STREET        IMPROVEMENTS — NECESSITT       OF 

Bids — Ordinances — Monoi»olies. 

Held:  1.  An  ordinance  requiring  a  contract  for  constructlom  of 
streets  to  be  let,  after  advertising,  to  the  lowest  and  best  bidder, 
passed  pursuant  to  a  charter  provision  that  the  council  shall  by 
ordinance  adopt  a  uniform  system  to  govern  street  construction* 
is  binding  till  duly  modified  or  repealed. 

2.  Requirement  of  an   ordinance   for  competitive  bidding  tfor^  cook 

struction  of  a  street  is  not  satisfied  where^  as  knoiwtn  to  the 
council,  there  is  but  one  bona  fide  bid. 

3.  Under  an  ordinance  requiring  oontracts  for  construction  of  streets 

to  be  let  to  the  "lowest  and  best  bidder,"  an  ordinance  providing 
that  a  street  shall  be  constructed  with  a  certain  material,  whicb 
can  be  done  by  only  one  party,  without  placing  the  work  In  com- 
petition with  other  like  or  equally  good  material,  is  void. 

fiAMUEL.  C.  BAILEY  and  STRICKLER  ft  JOHNSON,  fob  appel- 
lants. 

PROPOSITIONS    AND   CITATIONS. 

The  city  council  of  the  city  of  Newport  having,  under  an  ordi- 
nance which  precluded  competitive  bidding,  an-d  required  a  street 
to  be  paved  with  a  patented  composition  known  as  "bituminous 
nuuiadam,"  awarded  a  contract  fior  the  paving  of  the  street  with 
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that  composition  to  a  corporation  having  the  control  of  the  pat- 
ented article,  and  the  exclusive  right  to  lay  streets  therewith,  and 
which  was  the  sole  person  that  could  maJ^e  a  bona  fide  hid 
therefor,  the  contract  was  void.  Ky.  Stats.,  sees.  3094,  3096  and 
3103;  Qen.  Ordinance  of  City  of  Newport,  app.  May  7,  1894; 
Worthington  v.  City  of  Boston,  41  Fed.,  23;  Fones  Hardwar'i 
Co.*  v.  Erb,  54  Ark.,  645;  Dolan  v.  Mayor,  Ac,  4  Abb.  Pr.  N.  S., 
397;  Smith  v.  Syracuse  Improvement  Co.,  161  N.  Y.^  484;  State 
T.  City  of  Elizabeth,  35  N.  J.  L.,  331;  Dean  v.  Charlton,  23  Wis.. 
690;  Burgess  v.  City  of  Jefferson,  21  La.  Ann.,  143;  Nicholson 
Paving  Co.  v.  Painter,  35  Cal.,  699;  Fishburn  v.  Chicago,  191  111.. 
338;  Beach  on  "The  Modern  Law  of  Contracts/'  vol.  2  sec.  1108. 

CASES  DISTINGUISHED  OR  DISCUSSED. 

Hobart  v.  City  of  Detroit,  17  Mich.,  246;  Holmes  v.  Common 
Council  of  Detroit,  120  Mich.,  226;  Attorney  K]^eneral  v.  City  of 
Detroit,  22  Mich.,  263;  Barbour  Asphalt  Paving  Co.  v.  Hunt,  100 
Mo.,  22;  Sllsby  Mfg.  Co.  v.  Allentown,  153  Fenn.  9L,  319;  Kl!- 
vlngton  V.  Superior,  83  Wis.,  222;  Yamold  v.  Lawrence,  15 
Kan.,  126;  People  v.  Van  Nort,  65  Barb.,  331;  In  the  Matter  of 
EJager,  46  N.  Y.,  100;  In  the  Matter  of  Anthony*  Dugro,  50  N. 
y.,  513;  Baird  v.  Mayor,  &c.,  of  New  York,  96  N.  Y.,  581;  Newark 
T.  Barnell,  67  N.  J.  L.,  424. 

O.  J.  &  W.  W.  HELM  AND  AUBREY  BARBOUR,  XOB  AFPElJUXg. 
QUESTIONS   DISCUSSED. 

The  right  of  the  city  of  Newport  to  reject  all  bids  for  street 
improvements. 

The  right  of  the  city  of  Newport  to  contract  for  a  patented  mar 
terial  for  street  improvements. 

AUTHORITIES    CITED    AND    CONSIDERED.    * 

Ky.  Stats.,  sees.  3094,  3096,  3103  and  3104;  Gen.  Ordinance  of 
city  of  Newport,  app.  May  7,  1894;  Louisville  City  Railway  Co. 
v.  City  of  Louisville,  8  Bush,  415;  Chicago  v.  Rumpt,  45  111., 
90;  92  Am.  Dec,  196;  Peabody  v.  Chicago  Gas  Trust  Co.,  130 
111.,  268;  Foss  v.  Cummings,  149  111.,  353;  People  v.  Flagg,  17 
N.  Y.,  584;  Worthington  v.  City  of  Boston,  41  Fed.,  23;  Smith 
V.  Syracuse  Improvement  Co.,  161  N.  Y.,  484;  State  v.  City  of 
Elizabeth,  35  N.  J.  L.,  351;  Dean  v.  Charlton,  23  Wis.,  590; 
Burgees  v.  City  of  Jefferson,  21  La.  Ann.,  143;  Nicholson  Paving 
Co.  V.  Painter,  35  Cal.,  699;  Fishburn  v.  Chicago,  191  111.,  333; 
Beach  on  "The  Modern  Law  of  Contracts,"  vol.  2,  sec.  1108; 
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Hobart  v.  City  of  Detroit,  17  Mich.^  246;  Holmes  v.  Common 
Council  of  Detroit,  120  Mich.,  226;  Attorney  General  v.  City  of 
Detroit,  22  Mich.,  263;  Barbour  Asphalt  Paving  Oo.  v.  Hunt, 
100. Mo.,  22;  Silsby  Mfg.  Co.  v.  Allento>wn,  153  Penn.  Stat,  319; 
Kilvington  v^  Superior,  83  Wis.,  222;  Yarnold  v.  Lawrence,  15 
Kan.,  126;  in  the  matter  of  Anthony  Dugro,  50  N.  Y.,  513;  Baird 
V.  Mayor,  &c.,  of  New  York,  96  N.  Y.,  581;  Newark  v.  Barnell, 
57  N.  J.  L.,  424. 

Opinion  of  the  coukt  by  JUDGE  NUNN — Revebsing. 

This  appeal  is  from  a  judgment  of  the  Campbell  circnit 
court  sustaining  a  demurrer  to  the  petition  of  appellant. 
The  petition  is  in  two  paragraphs.  After  setting  forth  the 
usual  and  formal  averments,  we  quote  in  substance  such 
portions  as  are  necessary  for  the  determination  of  the 
question  before  us:  "That  on  May  8,  1902,  the  property 
holders  owning  more  than  two-thirds  of  the  front  feet  of 
all  the  property  fronting  upon  Columbia  street,  in  New- 
port, Ky.,  between  Third  and  Fourth  streets,  petitioned 
the  general  council  of  the  city  in  a  written  petition  for  the 
reconstruction  of  Columbia  street  between  Third  and 
Fourth  streets  with  cement  curb  and  gutter  and  a  roadway 
constructed  of  brick  or  other  improved  material.  That 
after  this  petition  was  presented  to  the  council,  it,  by  a 
vote  of  two-thirds  of  the  members-elect  of  both  boards,  the 
vote  in  each  case  being  recorded  on  the  journal  of  the 
board,  passed  the  following  resolution:  "Be  it  resolved 
that  the  reconstruction  of  Columbia  street,  between  Third 
and  Fourth  streets,  by  grading,  combination  cement  curb 
and  gutter,  and  bituminous  macadam  roadway,  is  hereby 
declared  a  necessity,  and  that  the  same  be  done  pursuant 
to  the  provisions  of  the  act  governing  cities  of  the  second 
class  and  ^he  ordinance  of  May  7,  1894,  of  the  city  of  New- 
port, regulating  the  same;  and  that 'the  city  engineer  re- 
port a  grade  for  said  part  of  Columbia  street,  plans  and 
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specifications  for  the  recoiis.tructlon  of  same,  and  an  esti- 
mate of  the  cost  and  rate  per  foot  of  property  fronting  or 
abutting  thereon."  Thereafter  the  city  engineer,  in  the 
manner  prescribed  by  law  and  the  ordinances  of  the  city,- 
advertised  for  bids  for  the  reconstruction  of  this  street 
according  to  the  provisions  of  this  ordinance,  and 
thereafter,  to-wit,  on  the  4th  day  of  June,  1902, 
two  bids,  and  no  more,  for  the  reconstrilctioni  in 
conformity  with  this  ordinance,  were  duly  received 
and  opened  by  the  committee  appointed  by  the 
general  council  to  receive  and  open  bids,  who  reported 
same  to  the  general  council.  The  bids  are  as  follows:  The 
appellee  the  Central  Bitulithic  Paving  Company,  $4,014.25, 
and  Joseph  Collopy,  |4,214.60.  And  it  was  thereafter  re- 
solved by  the  general  council  that  a  contract  for  the  recon* 
struction  of  this  street  with  cement  curb  and  gatter  aiMI 
bituminous  macadam  roadway  be  awarded  to  the  appellee 
paving  company  at  its  said  bid.  This  contract  was  en- 
tered into,  and  the  city's  and  abutting  lot  owners?  parts 
each  cost  more  than  f2,400,  and  the  paving  company  was 
then  engaged  in  paving  the  streets  under  this  contract.  It 
is  alleged  that  by  an  ordinance  of  the  city,  a  copy  of  which 
was  filed,  entitled  "An  ordinance  prescribing  the  method  of 
procedure  governing  and  regulating  the  construction  and 
reconstruction  of  all  public  ways  and  sidewalks  in  the  city 
of  Newport,  Ky,"  approved  May  7,  1894,  then  in  force,  and 
continuously  in  force  since  that  time,  it  was  provided  that 
a  contract  for  the  reconstruction  of  any  street  in  the  city 
should  be  awarded  to  the  lowest  and  best  bidder  therefor; 
that  bituminous  macadam  was  then,  and  had  been  continu- 
ously since  March  13,  1902,  a  patented  composition;  that 
the  machinery  for  making  and  laying  this  composition  is 
patented;  that  the  Central  Bitulithic  Paving  Company  then 
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Lad,  ajid  continuously  has  had  since  last-mentioned  date, 
exclusive  control  of  this  patented  composition  and  the  ma- 
chinery for  making  and  laying  same,  and  the  sole  right  to 
cooifttruct  roadways  of  that  material  in  thait  city  and  vicin- 
ity; that  the  method  of  making  this  bituminous  macadam 
and  constructing  roadways  therewith  was  known  only  to 
those  having  control  of  this  patent,  and  that  no  one  except 
the  Central  Bitulithic  Paving  Company  could  make,  or 
could  have  made,  a  bona  fide  bid  for  the  reconstruction  of 
this  street  with  this  material;  that  bituminous  macadam  is 
greatly,  inferior  to  vitrified  brick  for  the  reconstruc- 
tion of  a  roadway;  that  the  bid  offered  by  Joseph  Collopy 
for  f 4,21 4.60  was  a  sham  bid;  that  this  bid  was  made  by 
Collopy  in  pursuance  of  a  conspiracy  entered  into  between 
him  and  the  Central  BitulithicPaving  Company,  by  which 
it  was  agreed  that  Collopy  should  offer  a  higher  bid  for  the 
reconstruction  of  this  street  than  that  offered  by  the  pav- 
ing company;  that  each  and  all  of  the  members  of  the  gen- 
eral council  at  the  time  this  bid  of  Collopy  was  received 
knew  that  it  was  a  sham  bid,  and  that  neither  Collopy,  nor 
any  one  except  the  Central  Bitulithic  Paving  Company, 
could  construct  the  bituminous  macadam  roadway  in  that 
city;  that  each  and  all  of  the  members  of  the.  general 
council  well  knew,  and  had  continuously  known  since  May 
8,  1902,  that  the  manufacture  of  bituminous  macadam  and 
the  construction  of  the  roadways  therewith  was  and  is 
exclusively  controlled  by  the  Central  Bitulithic  Paving 
Company,  and  that  no  one  except  the  Centrfal  Bitulithic 
Paving  Company  could  make  a  hona  fide  bid  for  the  recon- 
struction of  this  street  with  this  material;  that  this  con- 
tract between  the  city  and  this  paving  company  was  in  vio- 
lation of  the  ordinance  of  May  7,  1894,  particularly  that 
part  thereof  which  provides  that  a  contract  for  the  recon- 
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struction  of  a  street  of  the  city  shall  be  awarded  to  the 
lowest  and  best  bidder,  and  is  void,  etc.  It  is  admitted 
that  the  city'  council  of  Newport  had  duly  passed  an  ordi- 
nance May  7,  1894,  providing  that  a  contract  for  the  recon- 
struction of  a  street  of  that  city  should  be  awarded  to  the 
lowest  and  best  bidder,  and  that  this  ordinance  was  still 
in  effect,  and  had  never  been  repealed  or  modified.  In 
view  of  this  admitted  fact  the  sole  question  presented 
upon  this  appeal  for  determination  is  whether  or  not  the 
resolution  of  date  May  8,  1902,  requiring  the  reconstruction 
of  Columbia  street  to  be  made  with  bituminous  macadam^ 
and  the  contract  with  the  paving  company  with  reference 
thereto,  were  or  not  authorized  and  valid.  In  other  words, 
had  the  city  council  of  this  municipality  the  power  to 
award  a  contract  for  the  paving  of  a  street  with  a  patented 
composition  to  a  corporation  having  the  cofettrol  of  the  pat- 
ent and  the  exclusive  right  to  lay  streets  with  the  patented 
composition,  and  which  was  the  sole  person  that  could 
make  a  bona  fide  bid  therefor,  under  an  ordinance  which 
precluded  competitive  bidding,  and  required  the  street  to 
be  i>aved  with  this  patented  composition?  In  effect  it  is 
contended  that  the  ordinance  of  May,  1894,  requiring  com- 
petitive bids  for  the  reconstruction  of  streets,  was  passed 
by  the  city  council  only;  that,  the  charter  of  cities  of  the 
second  class  being  silent  with  reference  thereto,  the  coun- 
cil had  the  power  and  right  to  disregard  the  requirements 
of  this  ordinance.  And  it  was  also  contended  that,  even 
if  this  requirement  of  competitive  bidding  had  been  in  the 
charter,  a  compliance  with  the  forms,  as  was  done  in  this 
case,  would  have  been  sufficient.  But,  even  if  a  compliance 
with  the  form  was  not  sufficient,  still  it  was  not  applicable 
to  a  case  like  this,  where  there  could  be  no  competitive 
bidding,  as  competitive  bidding  would  deprive  the  oity  of 
availing  itself  of  the  benefit  of  patented  articles. 
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Bj  the  charter  governing  second-class  cities  in  this  Gom- 
monveealth  it  is  provided  that  the  general  council  shall  by 
ordinance  adopt  a  uniforrn  system  to  govern  and  regulate 
the  construction  and  reconstruction  of  all  public  ways  and 
sidewalks  of  the  city.  Under  the  authority  given  them  by 
the  charter  the  general  coomcil  of  the  city  of  Newport 
passed  such  ordinances,  and  one  requiring  that  in  the  con- 
struction and  reconstruction  of  its  streets  the  contract  for 
same  should  be  let,  after  advertising,  to  the  lowest  and 
best  bidder.  These  laws  or  ordinances  were  as  binding  on 
the  council  as  if  the  same  had  been  inserted  in  the  charter, 
until  modified  or  repealed  by  the  council  in  the  way  and 
manner  provided  by  law.  This  provision  in  the  ordinance 
was  evidently  inserted  for  the  benefit  and  protection  of  the 
taxpayers  and  all  the  citizens,  and  especially  those  owning 
abutting  property  on  streets  to  be  constructed  and  recon- 
structed; and,  in  our  opinion,  the  council  had  no  right  and 
power  to  ignore  the  provisions  of  this  ordinance. 

We  can  not  agree  with  the  contention  that,  i£  the  re- 
quirement of  competitive  bidding  was  necessary,  a  compli- 
ance with  the  forms,  as  was  done  in  this  case,  would  have 
been  sufficient.  It  is  admitted  by  the  demurrer  in  this 
case  that  Collopy,  the  other  bidder,  agreed  and  entered 
into  a  conspiracy  that  they  would  go  through  the  forms  of 
a  bidding,  and  that  Collopy  was  to  offer  a  higher  bid  for 
the  work,  and  that  each  and  all  of  the  members  of  the  coun- 
cil knew  this  fact,  and  also  knew  that  appellee  Central  Bi* 
tulithic  Paving  Company  could  only  make  a  hona  fide  bid 
for  the  reconstruction  of  this  street  with  this  material,  and 
that  they  knew  this  when  they  passed  this  ordinance  of 
May,  1902,  fixing  bituminous  macadam  as  the  only  mate- 
rial  for  the  reconstruction  of  this  street.  To  say  the  law 
requiring  competitive  bidding  was  binding,  and  to  accept 
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such  competitive  bidding  as  a  compliance  therewith,  would 
be  a  farce. 

The  other  proposition — and  the  only  real  questiotoi  to  be 
decided — is  more  serious,  and  that  is  whether  or  not  the 
law  requiring  competitive  bids  was  intended  to  be  and  can 
be  made  applicable  to  things  or  material  for  the  construc- 
tion or  reconstruction  of  streets  where  it  is  impossible  to 
have  competition  as  in  this  case,  and  thus  prevent  patent 
processes  from  being  used,  and  the  city  from  using  such 
material  when  it  deems  it  to  be  for  the  best  interest  of  the 
city  so  to  do.  This  court  has  never  passed  upon  this  ques- 
tion, and  the  courts  of  other  States  are  divided  upon  it. 
The  right  of  a  qity  to  avail  itself  of  patented  inventions  in 
the  improvement  of  streets,  etc.,  where  the  law  required  the 
letting  of  contracts  to  the  lowest  bidder,  has  been  before 
the  courts  of  several  States,  and  the  adjudications  thereon 
are  not  uniform,  and  the  courts  are  not  unanimous  in  their 
opinions.  In  Wisconsin,  California,  Louisiana,  New  Jer- 
sey, and  Illinois  the  right  has  been  denied,  while  in  Michi- 
gan, Kansas,  New  York,  and  Missouri  it  has  been  sus- 
tained. These  cases  appear  to  discuss  ordinances  or  char- 
ters that  required  the  city  council  to  accept  the  bid  of  the 
lowest  responsible  bidder,  not  giving  any  discretion  to  the 
council  except  as  to  solvency — unlike  the  ordinance  in  this 
case,  which  required  the  council  to  accept  the  lowest  and 
best  bid,  which  gave  the  council  the  discretion  to  accept 
the  bid  of  the  lowest  and  best  bidder  after  considering  all 
the  questions  involved,  such  as  price,  quality,  and  durabil- 
ity of  material,  responsibility  of  the  bidders,  the  interest 
of  taxpayers  of  the  whole  city,  and  especially  of  those  who 
owned  abtitting  property.  See  the  case  of  Trapp  v.  City 
of  Newport,  25  R.,  224,  74  S.  ^Y.,  1109.  The  substance  of 
the  reasons  given  in  the  cases  decided  by. the  courts  ofi 
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Michigan,  Kansas,  New  York,  and  Missouri  in  upholding 
an  ordinance  requiring  a  street  to  be  constructed  op  recon- 
structed with  a  patented  airticle,  and  where,  from  the 
nature  of  the  case,  there  could  be  no  competition,  are  given 
in  the  case  of  Hobart  v.  The  City  of  Detroit,  17  Mich.,  246, 
97  Am.  Dec,  185,  decided  by  a  divided  court.  In  that  case 
a  plaintiff  sought  to  enjoin  a  tax  levied  on  a  lot  owned  by 
him  for  the  purpose  of  paying  the  expense  of  paving  in 
front  of  it  with  Nicholson  pavement,  upon  the  ground  that 
the  contract  for  the  pavement  was  illegal.  The  charter  of 
the  city  of  Detroit  provided  that  no  contract  for 
any  public  work,  where  the  amount  of  such  con- 
tract exceeded  f200,  should  be  let  or  entered  into 
except  to  and  with  the  lowest  responsible^  bidder.  The 
right  to  lay  the  Nicholson  pavement  in  Detroit  at  the  time 
this  contract  was  let  was  owned  exclusively  by  the  firm  of 
Smith,  Cook  &  Co.,  the  contractors,  who  alone,  therefore, 
could  and  did  bid  for  the  contract,  and,  there  being  no  pos- 
sibility of  a  competitor,  the  contract  was  awarded  to  them 
on  their  own  .terms.  In  denying  the  plaintiff  the  relief 
sought,  the  court,  by  Cooley,  C.  J.,  said:  "The  doctrine  of 
the  complaint  leads  to  this  conclusion:  That  wherever, 
from  the  nature  of  the  case,  there  can  be  no  competition, 
the  city  can  make  no  contract,  however  important  or  nec- 
essary for  the  interest  of  the  city,  since  contracts,  except 
by  public  letting  are  forbidden  by  the  express  terms  of  the 
statute,  and  those  by  public  letting  are  forbidden  by  an  im- 
plication which  is  equally  imperative.  And,  if  applied  in 
this  case,  however  much  the  mode  of  paving  may  exceed 
all  others  in  utility,  it  can  not  be  adopted  in  the  city  of 
Detroit,  or  in  any  other  city  with  like  provisions  in  its 
charter,  even  although  the  proprietors  of  the  patent  might 
be  willing  to  lay  it  on  terms  more  advantageous  to  the 
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city  than  tlio«e  on  which  pavement  of  less  value  coi;ild  be 
procured."  On  the  other  hand,  the  substance  of  the  cases 
deciding  against  the  validity  of  such  ordinances  and  con- 
tracts by  the  courts  of  Wisconsin,  California,  Louisiana, 
New  Jersey,  and  Illinois  is  given  in  the  case  of  State  of 
New  Jersey  v.  The  City  of  Elizabeth,  35  N.  J.  Law,  351. 
The  city  council  of  the  city  of  Elizabeth  had  passed  an  or- 
dinance "that  Morris  avenue,  from  the  track  of  the  Central 
Railroad  Company  of  New  Jersey  to  the  city  line  should 
be  paved  with  Stow  foundation  pavement."  Sealed  pro-, 
posals  for  paving  in  accordance  with  the  ordinance  were 
received  from  John  Bryan  &  Co.,  and,  they  being  the  only 
bidders,  the  contract  was  awarded  to  them  at  their  bid. 
John  Bryan  &  Co.  owned  the  exclusive  right  to  lay  the  Stow 
foundation  in  the  city  of  Elizabeth.  Section  123  of  the 
charter  of  1863  of  Elizabeth  directed  that  contracts  exceed- 
ing IflOO  "shall  be  advertised,  and  shall,  at  all  times,  be 
given  to  the  lowest  bidder."  In  that  case  the  court  said: 
"This  section  of  the  statute  contemplates  the  public  ad- 
vantage of  an  open,  free  competition  in  doing  work  and 
furnishing  materials  for  all  public  improvements,  which  is 
inconsistent  with  the  exclusive  right  to  sell  a  patented  ar- 
ticle previously  selected  and  alone  acceptable.  In  the  case 
of  John  Coar  ^t  ah  v.  Jersey  City  (at  the  present  term  of 
this  court)  [35  N.  J.  Law,  404]  it  is  decided  that,  where  the 
resolution  of  the  city  council  was  to  pave  with  the  Nichol- 
son pavement,  that  being  a  patented  pavement,  and  the 
light  to  use  it  in  Jersey  City  exclusively  held  by  the  only 
bidder  for  the  ';r'ork,  there  was  not  and  could  not  be  any 
competition  within  the  intent  of  the  charter,  and  for  that 
reason  the  resolution  and  proceeding  in  awarding  the 
contract  to  such  bidder  should  be  set  aside.  It  re- 
quires considerable  ingenuity  to  avoid  such  a  reasonable 
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conclusion  from  such  plain  and  direct  statutory  require- 
ments. No  one  can  compete  on  equal  terms  with  a  man 
who  controls  the,  sale  of  the  thing  needed.  Bidding  under 
such  a  condition  is  but  a  form,  and  the  result  must  almost 
necessarily  be  deceptive  and  injurious  to  persons  who  are 
to  be  assessed  for  payment.  There  can  hardly  be  a  lowest 
bidder,  within  the  intent  of  the  charter  where 
there  can  be  in  reality  but  one  bid.  This  ques- 
tion does  not  appear  to  have  been  considered  in  State 
V.  Ayers,  (June  term,  1871)  for  the  reason,  probably,  that 
there  are  other  provisions  in  the  charters  of  many  of  our 
citiesl  taking  patented  processes  out  of  the  operation  of  a 
similar  section.  The  policy  of  such  exception  is  not  witli- 
in  our  province  to  determine  after  legislative  authority  is 
given,  but  1  must  give  a  hearty  approval  of  the  expression 
used  by  Judge  Campbell  (dissenting  opinion)  in  the  Detroit 
Case,  where  he  says:  *I  can  conceive  no  more  fruitful 
source  of  possible  inducements  to  corruption  than  the  mo- 
nopoly of  paving  the  streets  of  a  large  city.' " 

It  is  unnecessary  for  this  conrt  to  detertaine  which  doc- 
trine is  correct,  that  of  Michigan  or  that  of  New  Jersey, 
for  the  reason  that  the  charter  or  ordinance  under  consider- 
ation in  these  cases  required  the  council  and  made  it  im- 
perative that  it  should  accept  the  bid  of  the  lowest  respon- 
sible bidder.  The  ordinance  in  the  case  at  bar  required  the 
council  to  accept  the  bid  of  the  low€St  and  best  bidder,  and 
the  reasoning  given  by  the  court  in  the  case  of  Fishburn  v. 
Chicago,  171  111.,  3:«,  49  N.  E.,  542,  39  L.  R.  A.,  482,  63  Am. 
St.  Rep.,  236,  decided  February  14,  1898,  is  peculiarly  appli- 
cable to  the  case  under  consideration.  The  court  in  that 
case  said:  "If  the  requirement  that  the  asphaltum  to  be 
used  in  the  improvement  should  be  obtained  from  Pitch 
Lake,  in  the  Island  of  Trinidad,  tended  to  restrict  competi- 
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tion  among  those  who  might  desire  to  become  bidders  for 
the  performance  of  the  work  of  improving  the  street,  or 
tended  to  create  a 'monopoly  in  favor  of  any  one  having  for 
sale  the  asphaltum  necessary  to  be  used  in  the  work  of 
paving  the  street,  it  would  fall  under  the  ban  of  this  gen- 
eral rule  of  the  law,  and  must  be  declared  inoperative  and 
void.  But  it  may  be  said  tKat  cities,  in  the  construction 
of  public  improvements,  ought  to  have,  as  have  individuals 
in  the  construction  of  private  structures,  the  right  to  select 
for  use  the  article  ol*  substance  best  fitted  and  adapted  to 
the  purpose,  and  that  to  deprive  the  public  of  the  right  to 
select  and  use  such  superior  articles  is  opposed  to  public 
policy,  and  positively  disadvantageous  to  the  public.  The 
force  of  this  argument  must,  of  course,  be  admitted;  but 
upon  reflection  it  is  readily  seen  it  is  not  necessary  to  fos- 
ter and  create  a  monopoly  and  prevent  competition  in  the 
letting  of  public  contracts  by  providing  in  ordinances  that 
a  certain  substance  or  article,  and  no  other,  shall  be  used. 
If  it  be  the  judgment  of  the  city  council  that  the  most  suit- 
able and  best  materials  to  be  used  in  any  contemplated  im- 
provement is  the  product  of  some  particular  mine  or 
quarry,  or  some  substance  or  compound  which  is  in  the  con- 
trol of  some  particular  firm  or  corporation,  the  ordinance 
might  be  so  framed  as  to  make  such  production,  substance, 
or  compound  tb«?  standard  of  quality  or  fitness,  and  to  re- 
quire that  material  equal  in  all  respects  to  it  should  be  era- 
ployed.  An  ordinance  m>aking  it  indispensable  that  an  ar- 
ticle or  substance  in  the  control  of  but  a  certain  person  or 
corporation  shall  be  used  in  the  construction  of  a  public 
work  must  necessarily  create  a  monopoly  in  favor  of  such 
person  or  corporation,  and  also  limit  the  persons  bidding 
to  those  who  may  be  able  to  make  the  most  advantageous 
terms  with  the  favored  person  or  corporation.  If  all  the 
ordinances  adopted  by  the  city  council  of  the  city  of  Chi- 
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cago  providing  for  the  paving  of  the  streets  and  public 
places  in  the  city  should  select  the  stock  in  trade  of  a  par- 
ticular firm  or  corporation  as  the  only  material  to  be  used 
in  making  such  street  improvements,  the  evil  would  be  in- 
tolerable: and,  if  they  may  lawfully  select  such  article  in 
an  ordinance,  it  can  not  be  unlawful  ta  make  it  the  settled 
policy  of  the  city  that  material  for  paving  the  streets  shall 
be  purchased  from  but  one  seller."  The  ordinance  in  the 
case  at  bar  directed  that  this  street  be  improved  with 
bituminous  macadam,  and  it  is  admitted  that  the  appellee 
the  Central  Bitulithic  Paving  Company  had  the  complete 
and  exclusive  control  of  this  substance,  and  that  no  one 
but  it  could  have  made  a  btma  fide  bid  fod*  the  construction 
of  this  street  with  this  material,  and  that  each  member  of 
the  council  knew  these  facts  at  the  time  the  ordinance  was 
passed.  In  Beach  on  the  Modern  Law  of  Contracts  (vol. 
2,  section  1108)  it  is  said:  *^Tiatever  tends  to  prevent 
competition  between  those  engaged  in  an  employment  or 
business  impressed  with  a  public  character  is  opposed  to 
public  policy,  and  therefore  unlawful;  and  whatever  tends 
to  create  a  monopoly  is  unlawful,  as  being  contrary  to  pub- 
lic policy.  All  grants  creating  monopolies  an4  acts  tend- 
ing to  prevent  proper  competition  are,  by  common  law,  il- 
legal and  void.'' 

For  the  reasons  given,  we  are  of  the  opinion  that  the 
ordinance  requiring  the  street  to  be  improved  with  bitum- 
inous macadam,  without  placing  it  in  competition  with 
other  like  or  equally  as  good  material  for  such  purposes,  was 
and  is  void,  and  the  court  erred  in  sustaining  a  demurrer 
to  appellant's  petition.  Wherefore  the  judgment  of  the 
lower  court  is  reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  herewith. 

Judge  Paynter  dissents. 
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Case  51 — ^AcmoN  bt  McCobmick  Habvestinq  Machine  Co.  against 
W.  A.  Abnold  ajud  ANOTHioi  ON  Notes. — Oct.  21. 

McOormick  Harvesting  Machine  Company 
V.  Arnold,  &c. 

appeal*  fbom  qaltbabd  cibcuit  coubt. 

Judgment  fob  Defendants  and  Plaintiff  Appeals.    Revebsed. 

Sales — iHabvesting  Machine — ^Wabbanty — -Sale  on  Tbial — ^Failube 
to  Retubn — Action  Fob  Pbice — ^Estoppel — Bbeach  of  Wabbanty. 

Held:  1.  Where  a  warranty  of  a  harvesting  machine  was  signed 
by  the  buyer  merely  as  an  order  for  the  machine  that  it  might 
be  procured  for  trial,  and  the  real  contract  for  its  purchase  was 
made  by  the  parties  after  the  machine  arrived,  when  the  notes 
for  the  price  were  executed,  and  it  was  then  orally  agreed  by 
the  seller's  agent  that  the  machitne  was  warranted  to*  do  a  certain 
amount  of  work  per  day,  the  buyer  was>  not  limited  to  the  writ- 
ten '»ontract. 

2.  Where  defendants   purchased   certain  agricultural  machinery  on 

trial  under  a  warranty  that  It  would  do  a  certain  amount  of 
work,  which  It  failed  to  do,  they  were  bound  to  offer  to  return 
the  machine  within  a  reasonable  time,  and,  having  faiVdd  to  make 
any  objection  thereto  for  more  than  three  months  and  until  suit 
for  the  price,  they  were  estopped  to  deny  liability  therefor. 

3.  Where  a  contract  for  the  sale  of  farm  machinery  provided  that 

the  buyer  was  to  test  the  machine,  and,  if  it  difl  not  perform 
the  guaranteed  work,  he  was  to  return  the  machine,  and  be 
given  back  notes  given  for  the  price,  he  was  not  entitled  to 
retain  the  machine,  and,  on  being  sued'  for  the  price,  claim  dam- 
ages for  breach  of  warranty. 

J.  E.  ROBINSON,  attobney  fob  appellant. 

1.  In  this  action  on  three  notes  given  for  a  corn  busker  apd 
shredder  the  defendant  in  his  answer  alleged  that  plaintiif  in 
the  contract  waiTanted  the  machine  to  husk  and  shred  150 
to  200  shocks  of  com  and  fodder  per  day,  and  if  It  failed  to  do 
so  plaintiff  would  take  it  baok  and  give  up  the  notes,  but  ft  Is 
nowhere  alleged  that  upon  its  failure  to  do  the  work}  it  was 
warranted  to  do,  the  defendant  offered  to  return  it  or  demanded 
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the  surrender  of  his  notesi  For  this  reason  we  contend  that 
defendant's  answer  was  bad  and  plaintiffs  demurrer  thereto 
should  have  been  sustained. 

2.  The  court  erred  in  striking  out  the  seoond  paragraph  of 
plaintiff's  reply  to  the  answer,  in  which  plaintifC  alleged  that 
defendant,  after  purchasing  and  te£ting  the  machine,  signed  a 
paper  stating:  "I  find  no  fault  with  the  material  in  the  ma- 
chine, nor  the  kind  and  character  of  work  it  does.  So  far  as  I 
know  the  work  of  the  machine  and  the  material  it  is  made  of  is 
all  right" 

3.  The  court  erred  in  overruling  the  plalntiiTs  motion  for  a 
judgment  on  the  face  of  the  paperts,  the  court  hobdlng  the  burden 
on  appellees  and  the  appellees  having  closed  their  case  In  chief. 

4.  The  court  erred  in  permitting  appellees,  after  they  had 
closed  their  evidence  in  chief,  to  file  a  second  amended  answeii 
after  plaintiff  had  enlered  a  motion  for  ai  Judgment  on  the  face 
of  the  papers. 

5.  The  machine  was  handled  for  defendant  by,  men.  wholly 
inexperienced  in  the  use  of  such  machinery,  and  its  capacity  for 
doing  the  work  for  which  it  was  sold  was  never  fairly  and  fully 
tested,  and  the  appliances  used  with  which  to  operate  it  were 
indifferent  and  unsuitable  for  that  purpose,  as)  showD  by  the 
evidence. 

AUTHORITIES   CITED. 

.Shlpman*s  Common  Law  Pleading,  pp.  203,  213;  Black  on 
Contracts,  vol.  1,  sees.  821.  793;  4  R.,  S41;  Campbell  Printing 
Press  Co.  v.  Tharp,  L.  R.  A.,  vol.  1,  p.  645;  Stone  v.  Russell,  13 
R.,  970;  Western  Assur.  Co.  v.  Meath,  10  R.,  708;  iClark  on  Con- 
tracts, p.  184;  Beach  on  Contracts,  vol.  1,  sees.  1C5,  166,  735; 
Ford  V.  Crenshaw,  1  Lltt.,  68;  Am.  &  Eng.  Ency.  of  Law,  vol.  3 
(Ist  ed.),  p.  834;  Thompson  v.  Thompson,  93  Ky.,  435;  Mortz  v. 
Schwartz,  15  R.,  269;  Frick  v.  Morgan  ft  Co.,  2  4R.,  836. 

J.  M.  ROTHWELL  awd  WM.  HBRNDON,  attorneys  for  appellees. 

1.  Appellees  admitted  the  execution  of  the  not&B  sued  on  and 
allegc()  and  proved  the  consideration  of  the  agreement  as  to  the 
delivery  up  of  the  machine  in  case  It  did  not  do  the  work  it  was 
guaranteed  to  do,  the  entire  agreement  being  in  parol. 

2.  In  order  to  avoid  this  appellant  offered  to  file  a  writing 
setting  up  a  new  contract  for  two  note; — one  for  $112  and  the 
other  for  $113,  instead  of  the  three  notes  sued  on,  but  the  court 
properly  treated  the  contract  as  a  parol  one. 

3.  Appellees  refused  to  pay  the  notes  before  suit,  because  the 
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machine  would  not  do  the  work  it  was  guaranteed  to  do  ajtd 
nothing  was  done  hy  appellants  to  make  It  do  the  woiIk. 

We  submit  that  upon  the  pleadings  andr  proof  the  judgment 
should  be  affirmed. 

Opiniow  Of  THE  COURT  BY  JUDGE  SETTLE — ^Rsvebsino. 

The  appellees,  W.  A.  Arnold  and  J.  I.  Hamilton,  were 
sued  by  the  appellant,  McCormick  Harvesting  Machine 
Company,  upon^  three  promissory  note«  of  J75  each  of  date 
November  li,  1901,  and  due  December  1,  1901,  June  1,  1902^ 
and  January  1,  1903,  respectively.  The  payment  of  the 
notes  was  resisted  by  appellees  in  the  conrt  below;  the  de- 
fense interposed  by  their  answer  being  that  they  were  exe- 
cuted for  one  McCormick  husker  and  shredder,  which  they 
received  of  appellant,  and  which  its  agent  warranted  would 
husk  and  shred  150  shocks  of  corn  and  fodder,  or  would 
shred  200  shocks  of  fodder,  per  day,  and  that  if,  upon  a  fair 
trial,  it  failed  to  do  so,  appellant  would  return  to  appel- 
lees their  notes  and  take  back  the  machine;  that  the  notes 
were  executed  upon  that  condition  alone,  and  would  not 
have  been  given  but  for  the  warranty  mentioned.  The  an 
swer  further  avers  that  the  machine  did  not  perform  its 
work  as  warranted,  though  given  a  fair  trial  by  the  appel- 
lee Arnold,  but  only  had  the  capacity  to  husk  and  shred  100 
shocks  of  corn  and  shred  a  like  quantity  of  fodder  per  day^ 
and  that  by  reason  of  the  breach  of  warranty  appellees  are 
entitled  to  the  return  of  their  notes  and  appellant  to  the 
return  of  the  ma^'hine,  and  a  tender  of  the  return  of  the 
machine  to  appellant  was  made  in  the  answer.  The  action 
was  upon  all  three  of  the  notes,  though  instituted  soon 
iifter  the  maturity  of  the  first  one,  as  it  was  stipulated  in 
the  contract  between  the  parties  that,  in  the  event  appel- 
lees failed  to  pay  any  one  of  the  notes  within  thirty  days 
after  its  maturity,  all  should  become  due  and  payable. 
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In  avoidance  of  the  defense  relied  pn  by  appellees,  the  ap- 
pellant, by  reply,  denied  the  warranty  set  up  in  the  answer 
or  any  agreement  to  return  the  notes  or  retake  the  machine 
by  reason  of  its  breach,  and  alleged  that  the  only  contract 
made  between  their  agent  and  appellees  in  reference  to 
the  machine  is  contained  in  a  writing  signed  by  appellees 
and  bearing  date  October  21,  1901,  wherein,  among  other 
things  it  is  stipulated  that  the  **McOormick  Harvesting 
Machine  Company  warrants  this  machine  to  be  well  made, 
of  good  material,  and  durable  with  proper  care,  and  \ti  do 
the  work  for  which  it  is  intended,  when  properly  aajusted 
xind  operated  (condition  of  fodder  and  corn  being  consid- 
ered). If  upon  one  day's  trial  the  machine  should  not  work 
well,  the  purchaser  must  give  immediate  notice  to  J.  W. 
Lindley,  general  agent  for  the  McCormick  Harvesting  Ma- 
chine Company  at  Louisville,  Ky.,  and  to  the  local  agent 
from  whom  the  machine  was  purchased,  and  allow  a  rea- 
sonable time  to  send  a  person  to  put  it  in  order.  If  it  can 
not  be  made  to  werk  well,  the  purchaser  must  return  it  at 
once  to  the  agept  from  whom  he  received  it,  and  all  cash 
notes,  and  securities  received  in  settlement  will  be  re- 
funded, which,  when  done,  shall  constitute  a  settlement  in 
full  of  the  transaction.  Three  days'  tise  of  the  machine,  or 
continued  possession  without  notice  of  its  failure  to  work 
properly,  shall  be  considered  an.  acceptance  of  the  same, 
and  a  fulfillment  of  the  warranty.  .  .  J'  Tlie  reply  fur- 
ther avers  that  the  foregoing  stipulation  contains  the  only 
warranty  made  in  the  sale  of  the  machine,  and  that  no 
breach  of  same  has  arisen,  but  that  the  stipulation  provid- 
ing for  the  trial  of  the  machine  and  notice  of  its  defects,  if 
any,  was  violated  by  appellees,  who  gave  appellant  no 
notice  of  any  -defect  therein,  or  its  failure  to  do  the  re- 
quired amount  of  work,  but  continued  to  use  the  machine 
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wKhout  complaint,  by  reason  of  which  they  are  estopped 
to  claim  the  return  of  the  notes.    The  rejoinder  denies  that 
the  writing  contains  the  contract  between  the  parties,  and 
avers  that  the  contract  set  forth    in    the    answer    was     in 
pirol,  and  was  made  at  a  later  date,  to- wit,  at  the  time  of 
t!ie  execution  of  the  notes  sued  on.    We  find  that  this  con- 
tention of  appellees  is  apparently  sustained  by  the  evi- 
dence.    Besides,  the  writing  referred  to  shows  that  it  was 
dated  at  a  time  anterior  to  the  execution  of  the  notes  sued 
on,  and  it  recites  that  two  notes  were  given  by  appellees 
for  the  machine— one  for  $112,  due  December  1,  1901;  and 
the  other  for  fll3,  due  December  1,   1902 — each  bearing 
date  October  21,  1901,  whereas,  the  notes  that  were  really 
executed  for  the  machine  were  three  in  number,  for  f75 
each,  and  all  bear  date  November  11,  1901.    It  is  patent, 
however,  that  the  writing  was  signed  by  appellees  as  an 
order  for  the  machine,  that  it  might  be  procured  for  in- 
spection or  trial,  though  the  real  contract  for  its  purchase 
was  made  by  the  parties  when  the  notes  were  executed,  and 
before  any  trial  was  made  of  the  machine.    We  are  of 
opinion,  however,  that  neither  the  pleadings  nor  evidence 
authorized  the  verdict  or  judgment  rendered  in  the  case, 
as,  according  to  the  contract  relied  on  by  appellees,  it  was 
their  duty  to  have  r<^turned,  or  offered  to  return,  the  ma- 
chine, in  a  reasonable  time  after  discovering  that  it  would 
not  perform  the  work  as  guaranteed  by  the  agent  of  appel- 
lant.    In   discussing  ^alea   "on   trial"  or   "approval"   and 
"sale  or  return,''  Mr.  Benjamin,  in  his  admirable  work  on 
S^les  (4th  Ed.),  sections  305,  596,  says:    "In  the  former 
class  of  cases  there  is  no  sale  until  approval  is  given  either 
expressly,  or  by  implication,  resulting  from  keeping  the 
;roods  beyond  the  time  allowed  for  trial.    In  the  latter 
case  (sale  or  return)  the  sale  becomes  absolute,  and  the  , 
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property  passes  only  after  a  reasonable  time  bas  elapsed 
without  the  return  of  the  goods.  In  sales  'on  triaP  the 
mere  failure  to  return  the  goods  within  the  time  specified 
for  trial  makes  it  absolute.  .  .  ."  In  the  case  at  bar  it 
appears  that  appellees  not  only  had  ample  time  to  try  the 
machine,  bat  they  used  it  for  some  time  after  discovering 
that  it  was  incapable  of  doing  the  quantity  of  work  which 
they  claim  appellants'  agent  warranted  it  to  do,  and  that, 
too,  without  serious  complaint  to  the  agent,  or  an  offer  to 
return  the  machine.  Indeed,  it  appears  from  the  record 
fliat  no  offer  was  ever  made  by  the  appellees  to  return  it 
until  the  time  of  the  filing  of  their  answer,  which  was  after 
the  institution  of  the  suit,  and  fully  three  months  after  the 
delivery  of  the  machine  to  them.  Upon  such  a  state  of  case 
the  appellees  are,  it  seems  to  us,  estopped  to  deny  liability 
on  the  notes.  Ordinarily,  in  the  sale  of  an  article  of  per- 
sonal property  where  there  is  a  breach  of  warranty,  the 
purchaser  may  return  the  property  and  recover  the  pur- 
chase price,  or  he  may  elect  to  retain  it  and  recover  dam- 
ages for  the  breach  of  the  warranty,  in  which  ease  the 
measure  of  damages  would  be  the  difference  in  the  value  of 
the  property  in  its  condition  at  the^time  of  the  sale  and 
what  it  would  have  been  worth  if  of  the  quality  warranted. 
But  that  rule  does  not  apply  in  this  case,  for  here  the  con- 
tract was  that  appellees  were  to  test  or  try  the  machine, 
and,  if  it  turned  out  that  it  did  not  perform  the  guaranteed 
work,  appellees  were  to  be  given  back  their  notes,  and  the 
machine  was  to  be  returned  to,  or  be  retaken  by,  the  appel- 
lant. It  .was  the  duty,  therefore,  of  appellees,  to  notify 
appellant's  agent  of  the  failure  of  the  machine  to  do  the 
guaranteed  quantity  of  w-ork  within  a  reasonable  time  after 
ascertaining  such  failure,  «nnd  in  a  like  reasonable  time  to 
offer  to  return  the  machine,  or,  at  any  rate,  to  notify  appcl- 
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lant's  agent  that  it  was  subject  to  his  order  or  right  to  re- 
take it.  But,  having  failed  to  give  such  notice,  or  to  ofifer 
to  return  the  machine  within  a  reasonable  time  after  their 
discovery  of  its  incapacity  to  perform  its  work  according  to 
the  warranty,  the  sale  became  absolute,  and  appellees'  lia- 
bility upon  the  notes  fixed. 

In  this  view  of  the  law,  the  instructions  given  by  the 
lower  court  were  altogether  erroneous,  for  which  reason 
the  judgment  is  reversed,  and  cause  remanded,  with  direc- 
tions to  the  lower  court  to  grant  appellant  a  new  trial  con- 
sistent with  the  opinion  herein. 


Case  62 — ^Action  by  Kate  B.  Swinebroad,  &c.,  against  Oeoboe  P. 
Bright,  &c.,  as  Executors  of  Gbeenberby  Bright,  Dbceaseo,  to 
Recover  a  Legacy. — Ocrr.  22. 

Swinebroad  v.  Bright,  &c. 

appeal  from   lincoln   circuit  court. 

Former  Opinion  Withdrawn  and  on  Rehearing  Reversed. 

Legacies — ^Ademption — ^Pleading — Transaction  With  Decedent— 
Wititesses — Competency. 

Held:  1.  The  allegation  of  the  answer,  in  an  action  for  legacy,  that  a 
payment  by  testator  after  the  date  of  the  will  was  Intended  by 
him  in  satisfaction  of  the  legacy  is  an  allegation  that  it  was  so 
intended  by  him  when  it  was  made. 

2.  The  executor  and  his  surety,  in  an  action  against  him  for  a  legacy, 

are  not  incompetent,  under  Civil  Code,  section  606,  to  testify  to 
declarations  of  testator  to  show  that  a  payment  by  him  was  in- 
tended In  satisfaction  of  the  legacy;  they  not  being  interested  in 
the  result,  the  controversy  l)eing  really  between  such  legatee  and 
the  residuary  legatee.  Not  so,  however,  tbo  legatee  or  her  hus- 
band, or  the  residuary  legatee. 

3.  One  interested  in  the  result  of  the  action  may  not  testify  to  a 

transaction  between   him  and  deceased  in  the  presence  of  an- 
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other  though  such  other  testify  for  the  other  party  In  regard 
thereto. 

R.  H.  TOMSLINSON,  G.  B.  SWINEBROAD  a.\d  R.  P.  JACOBS,  at- 

TOBNEY6  FOB  APPELLA>'T. 

Greenberry  Bright,  the  father  of  the  appellant,  Kate  B.  Swine- 
broad. died  December  3,  1896,  and  by  his  will  devised  to  his  said 
daughter  a&  follows:  "I  will  and  bequeath  to  my  daughter,  Kate 
(i^lnebroad,  $1,000.00  in  addition  to  the  amount  paid  her  and 
her  family." 

This  legacy  the  appellant  demanded  of  the  executors  of  her 
father,  who  refused  to  pay  it  or. any  part  of  it,  alleging  that  after 
the  execution  and  publication  of  the  will  the  appellant  sued  the 
executors  £or  the  recovery  of  the  residue  of  a  xsertain  sum 
of  $1,000  in  money  which  was  given  to  her  during  the  testator's 
lifetime  to  be  paid  out  of  the  proceeds  of  certain  notes,  and  on 
the  merits  of  said  suit  judgment  was  rendered  In  her  favor,  and 
they  allege  that  said  gift  was  an  ademptton  of  the  legacy  sought 
to  be  recovered  in  this  action. 

1.  Our  contention  is  that  a  gift  of  money  made  to  an  heir 
after  the  date  of  the  testator's  will  is  not  an  ademption  of  a 
legacy  made  in  his  will  nor  even  can  it  be  a  satisfactk)n  of  the 
legacy  unless  those  claiming  against  the  will  allege  and  prove 
that  such  was  ^  the  intention  of  the  testator  ajb  the 
time  the  gift  was  made. 

2.  Even  if  appellee's  contention  is  right  in  this  matter  that  a 
gift  of  money  is  presumed  to  be  a  satisfaction  or  an  ademption 
of  a  legacy  in  a  previous  will,  their  contention  can  not  be  main- 
tained in  this  case  because  the  proof  shows  there  was  no  gift  of 
money  but  a  gift  of  the  proceeds  of  oertain  notes  which  at 
the  time  of  testator's  death,  had  not  been  converted  into  money 
nor  passed  entirely  out  of  the  control  of  the  testator. 

3.  To  constitute  such  an  advancement  as  will  make  a  gift  that 
will  be  considered  satisfied  or  adeemed  by  a  legacy  in  a  previous 
will,  the  ancestor  must.  In  his  lifetime,  divest  himself  of  all 
interest  in  the  property  or  gift  set  apart  to  the  heir. 

4.  The  mere  fact  of  the  gift  does  not  make  it  an  ademption  or 
satisfaction,  but  the  parties  seeking  to  prevent  the  legatee  from 
receiving  the  legacy  in  a  deliberately  executed  will  must  allege 
an  intention  on  the  part  of  the  testator  to  adeem  or  satisfy  the 
legacy. 

5.  The  proof  in  the  case  fails  to  show  an  Intention  on  the 
part  of  the  testator  to  adeem  or  satisfy  the  legacy,  giving  the 
legatee  the  proceeds  of  said  notes. 

The  lower  court  having  held  adversely  to  our  contention,  we 
respectfully  ask  for  a  reversal  of  its  judgment. 
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AUTHORITIES  CITED. 

Ky.  Stats.,  sees.  4840,  4835,  2068;  Duncan's  Trustee  v.  Clay, 
13  Bush,  48;  Grigsby's  Exr.  v.  Wilson.  9  Bush,  94;  Ferguson  v. 
Bush,  9  R.,  886;  Glasscock  v.  Layle,  21  R,  860;  Boone  v.  Thorn- 
berry,  21  R.,  368;  Hocker  v.  Gentry,  3  Met.,  473;  Wickliffe  v. 
Preston,  4  Met.,  478;  Lilly  v.  Curry's  Exr.,  6  Bush,  590;  Am.  k 
lEng.  Ency.  of  Law,  pp.  104,  108,  87,  100. 

W.  G.  WELCH  AND  HILL  &  MoROBESRTS,  attobnets  tor  appellee. 

We  contend: 

1.  Where  a  parent  gives  a  legacy  to  his  child,  and  afterwards, 
during  his  own  lifetime,  makes  an  advance  to  such  child,  such 
advancement,  if  ejusdem  generis,  is  presumed  to  be  an  ademption 
of  the  legacy  in  toto  or  pro  tanto,  according  as  it  is  equal  to,  or 
less  than,  the  legacy. 

2.  There  is  no  proof  In  this  case  to  show  a  contrary  intention 
ion  the  part  of  the  testator,  so  the  payment  of  the  $1,000  to 
appellant  by  the  testator  through  his  attorney,  G.  B.  Swinebroad, 
^as  an  ademption  of  her  legacy. 

AUTHORITIES  CITESD. 

Am.  &  Bng.  Ency.  of  Law,  vol.  1,  p.  613;  Pomeroy's  Eq.  Jur., 
vol.  1,  sec.  554;  Highbaugh's  Exr.  v.  Brunk,  5  Ky.  Law  Rep., 
175;  Timberlake  v.  Parrish's  Exr.,  5  Dana,  346. 

OPINIOiT   OF   THE   COUKT   BY   JUE>GE   HOBSQN   ox   REHEARING— REVERS- 

INQ.     (Foe  former  opinion,  see  73  S.  W*,  1031;  24  R.,  2253.) 

Appellant's  father  devised  to  her  $1,000.  Appellee,  as  his 
executor,  refused  to  pay  her  the  amount,  on  the  ground  that 
the  legacy  had  been  adeemed.  She  thereupon  sued  to  recover 
it.  The  case  is  here  for  the  second  time.  The  facts  of  the 
case  are  stated  in  the  former  opinion.  See  Swinebroad 'v. 
Kright,  23  R.,  55,  62  S.  W.,  484.  On  that  appeal  there  had 
been  a  judgment  for  defendant,  which  was  reversed  on  the 
ground  that  under  the  statute  the  burden  of  proof  was  on  the 
executor  to  show  that  the  fl,000  paid  appellant  after  the 
date  of  the  will  was  intended  by  the  testator  in  satisfac- 
tion of  the  bequest  to  her.  On  the  return  9f  the  ease  the 
defendants  amended  their  answer  in  conformity  to  the  opin- 
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ion,  and,  the  case  being  tried  before  a  jury,  a  verdict  was 
returned  in  favor  of  the  defendants,  on  which  judgment  was 
again  entered,  and  the  plaintiff  appeals. 

The  only  ground  of  complaint  necessary  to  be  noticed  re- 
lates to  the  admission  of  evidence,  as  no  objection  is  taken 
to  the  instructions  of  the  court,  and  the  amended  answer 
was  sufficient,  for  the  allegation  that  the  payment  was  in- 
tended by  the  testator  in  satisfaction  of  the  legacy  is  nec- 
essarily an  allegation  that  it  was  so  intended  by  him  at  the 
time  the  gift  was  made;  and  the  court,  in  its  instruction, 
thus  submitted  the  issue  to  the  jury.  The  verdict  of  the 
jury,  therefore,  supplied  this  averment  in  the  answer,  and 
cured  the  omission,  if  material. 

The  executor  himself  and  his  surety  in  his  bond  were  in- 
troduced as  witnesses  to  prove  the  declarations  of  the  tes- 
tator as  to  the  purpose  of  the  gift  of  f  1,000.  It  is  insisted 
for  the  appellant  that,  being  defendants  in  the  action,  they 
were  testifying  for  themselves  as  to  a  verbal  statement  of  the 
decedent,  and  that  their  testimony  was  incompetent,  under 
section  606  of  the  Civil  Code.  We  do  not  so  understand  the 
rule.  The  question  before  the  court  was  whether  the  estate 
of  the  testator  owed  the  plaintiff  f  1,000.  The  testimony  of 
the  executor  and  his  surety  was  to  the  effect  that  the  estate 
did  not  owe  the  money.  It  was  the  duty  of  the  executor  to 
protect  the  estate,  and  we  know  of  no  rule  of  law  making 
him  an  incompetent  witness  for  the  estate  as  to  a  transaction 
of  his  own  decedent  with  him.  If  the  f  1,000  ^yas  not  going 
to  the  plaintiff,  it  belonged  to  the  residuary  devisee.  The 
executor  had  no  interest  in  the  fund.  The  judgment  in  the 
case  did  not  affect  his  liability  in  any  way,  as  in  either  case 
he  had  to  pay  the  money  over  to  somebody.  He  was  not, 
therefore,  interested  in  the  result  at  all,  and  was  not  testify- 
ing for  himself.    Neither  was  the  surety,  J.  B.  Owsley.    The 
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Code  of  Practice  was  aimed  to  widen,  not  narrow,  the  ad- 
missibility of  witnesses,  and  one  of  the  purposes  of  the  sec- 
tion was  to  protect  the  estate  of  decedents.  To  hold  the 
executor  incompetent  in  a  case  like  this  would  be  to  defeat 
the  purpose  of  the  statute.  For  this  is  really  a  controversy 
between  the  devisees  under  the  will  as  to  which  of  them 
is  entitled  to  the  part  of  the  estate  in  question,  and  the  ex- 
ecutor is  only  in  eflfect  the  stakeholder  between  them.  The 
cost  of  the  action,  if  decided  against  the  executor,  would  be 
paid  out  of  the  estate;  and  he  has  no  interest  in  the  contro- 
versy, except  to  procure  the  direction  of  the  ootirt  in  the 
execution  of  his  trust. 

The  court  also  allowed  George  Bright,  one  of  the  residuary 
devisees,  to  testify  as  to  a  verbal  statement  of  the  testator 
to  him.  The  testimony  is  objected  to  on  the  ground  that, 
being  one  of  the  residuary  devisees,  and  therefore  entitled 
to  the  fund  in  contest,  or  a  part  of  it,  if  not  recovered  by  the 
plaintiff,  he  was  testifying  for  himself,  and  that  the  evidence 
should  not  have  been  admitted,  under  section  606  of  the 
Code.  It  has  been  held  that,  in  a  contest  over  a  will,  all  the 
devisees  are  competent  witnesses  as  to  transactions  with  the 
deceased.  Flood  v.  Pragoff,  79  Ky.,  607,  3  R.,  372;  Williams' 
Ex'r  V.  Williams,  90  Ky.,  28,  13  S.  W.,  250,  11  R.,  828.  Our 
first  impression  was  that  the  same  principle  should  be  ap- 
plied between  devisees  as  to  transactions  with  their  testator, 
but  on  reconsideration  we  conclude  that  the  statute  does  not 
permit  this.  It  forbids  one  testifying  for  himself  as  to  a 
verbal  transaction  with  one  who  is  dead.  The  residuary  devisee 
was  testifying  here  for  himself,  for,  if  appellant's  claim 
was  defeated,  the  fund  would  go  to  him  and  the  other 
residuary  devisees.  Hopkins'  Adm'r  v.  Faeber,  86  Ky.,  223, 
9  R.,  530,  5  S.  W.,  749.  Under  the  express  mandate  of  the 
Code,  he  can  not  testify  as  to  the  transactions  with  the  de- 
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cedent.  Turner  v.  Mitchell,  22  B.,  1784,  61  S.  W.,  468 ;  Town- 
send  V.  Wilson,  24  B.,  1276,  71  S.  W.,  440.  Pop  the  same 
reason,  appellant,  Mrs.  Swinebroad,  can  not  testify  to  any- 
thing which  took  place  between  her  and  the  testator.  Her 
husband  may  testify  to  any  matter  which  she  might  testify 
to,  as  either  one  of  them,  but  not  both,  may  testify.  Bright's 
Ex'rs  V.  Swinebroad,  21  R.^  369,  51  8.  W.,  578.  The  hus- 
band, under  the  rule  laid  down  in  that  case,  can  not,  there* 
fore,  testify  to, any  transaction  between  him  and  the  tes- 
tator. The  court  allowed  him  to  testify  as  to  the  transaction 
proved  by  the  witness  John  Bright,  but,  as  John  Bright 
was  not  interested  in  any  way  in  the  estate,  it  was  improper 
to  allow  appellant's  husband  to  testify  as  to  a  transaction 
between*  him  and  the  testator  in  John  Bright's  presence,  and 
the  introduction  of  John  Bright  as  a  witness  for  appellee  did 
not  change  the  rule.  We  therefore  conclude  that  the  testi- 
mony of  George  Bright  and  appellant's  husband,  so  far  as 
they  testified  to  transactions  with  the  testator,  should  have 
been  excluded. 

The  declarations  of  the  testator,  whether  made  before  or 
after  the  notes  were  placed  in  the  hands  of  the  attorney, 
were  properly  admitted,  as  they  were  all  made  before  the 
money  was  collected  and  the  transaction  closed  up.  They 
were  so  interwoven  and  so  closely  connected  that  they  were 
competent  to  show  the  intention  of  the  testator  in  the  trans- 
action which  he  then  had  in  hand. 

We  have  had  some  diflSculfy  in  determining  whether  there 
should  be  a  new  trial  on  account  of  the  admission  of  the 
evidence  of  George  Bright,  under  all  the  circumstances,  and, 
in  view  of  the  fact  that  there  have  been  heretofore  two 
judgments  in  favor  of  appellees.  But  the  testimony  of  George 
Bright,  taken  alone,  was  suflBcient  to  warrant  the  verdict; 
and,  as  the  jury  is  the  sole  judge  of  the  credibilify  of  the 
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witnesses,  we  can  not  say  what  eflfect  on  their  verdict  this 
testimony  may  have  had.  We  conclude,  therefore,  a  new 
trial  must  be  granted.  The  former  opinion  (see  Swinebroad 
y.  Bright,  24  R.,  2253,  73  S.  W.,  1031)  has  been  withdrawn. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial 
and  further  proceedings  consistent  herewith. 


Case  53 — ^Action  bt  S.  B.  Vance's  Admb.  fob  a  Settleicent  of  His 
Estate,  in  Which  Nannie  D.  Vance  and  Othebs  Intebvene, 
Claiming  Rent  of  Cebtain  Real  Estate. — Oct.  22. 

Vance,  &c.  v.  Vance^s  Admr.  &c. 

APPEAL  FBOM   HENDEBSON  CIBCniT  COUBT.  * 

Judgment  fob  the  Administbatob  and  the  Intebvenobs  Appeal.    Re- 

VEB8ED. 
EXECUTOBfl   AND   AdMINISTBATOBS — ReAL   EsTATE — ^LEASE   BY    ADMINIS- 

tbatob — ^AccBuiNo  Rents — Rights  of  Heibs. 

Held:  Rent  accruing  after  Intestate's  death  under  a  lease  of  his 
real  estate  by  the  administrator,  under  order  of  court  to  raise 
funds  necessary  to  pay  debts,  belongs  to  the  heirs  and  not  to  the 
administrator,  though  the  administrator  could  have  sold  the  land 
to  pay  the  debts. 

CSLAY.&  CLAY,  attobneys  fob  appellants. 

QUEgrriONS  DISCUSSED  AND  AUTHORITIES  CITED. 

1.  Upon  the  death  of  S.  B.  Vance,  the  title  to  his  real  estate 
and  the  right  to  possession  thereof  passed  immediately  to  his 
heirs  and  they  are  entitled  to  the  rents,  issues  and  profits  thereof 
until  the  sale  of  the  land  at  the  instance  of  creditors  is  confirmed. 
Ball  V.  First  Nat.  Bank  of  Covington,  80  Ky.,  502. 

2:  The  lower  court  had  no  right  to  appoint  a  receiver  to  take 
charge  of  the  lands  and  collect  the  rents  in  the  absence  of  evi- 
dence showing  the  estate  was  insolvent,  and  in  addition  thereto 
that  the  heirs  were  committing  waste  or  improperly  looking  after 
the  lands.  Civil  Code,  sec.  298;  Civil  Code,  sec.  299;  CoUips  v. 
(Richart,  14  Bush,  621;  Hounshell  v.  Fire  Ins.  Co.,  8il  Ky.,  304. 

3.  If  the  court  had  a  right  to  appoint  a  receiver  that  does  not 
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estop  the  heirs  from  claiming  the  rents  collected  by  and  in  the 
Jiands  of  the  receiver  so  appointed.  Honnshell  v.  Fire  Ins.  Co., 
81  Ky.,  304. 

4.  The  court  had  no  right  to  direct  the  administrator  to  rent 
out  the  real  estate  or  collect  the  rents. 

5.  The  administrator  having  taken  charge  under  such  order 
was  nothing  more  than  a  receiver  and  stood  in  no  better  atti- 
tude; and  as  possession  by  the  receiver  is  possession  for  the 
rightful  owner,  so  possessloa  by  the  administrator  was  posses- 
Bion  for  the  heirs. 

6.  The  fact  that  the  Ohio  Valley  Banking  ft  Trust  Company 
was  in  possession  of  the  land  in  this  case  as  receiver,  as  admin- 
istrator or  m  any  other  capacity  whatsoever,  does  not  affect  the 
right  of  the  heirs  to  the  vents.  Taliaferro  v.  Oay,  78  Ky.,  498; 
Ball  V.  First  Nat.  Bank  of  Covington,  80  Ky.,  502. 

7.  The  heirs  are  not  responslblo  to  the  administrator  for  com- 
misstens  on  rents  collected  by  it. 

TEAMAN  ft  TEAMAN^  fob  appellees. 

The  heirs  were  not  "entitled  to  the  possession."  The  land  was 
In  the  hands  of  the  court,  under  the  control  of  the  court,  to  rent 
or  sell.  The  court,  for  @ood  reasons,  rented  it  instead  of  selling 
It.  The  proceeds  of  the  i^nting  stand  as  much  for  the  payment 
of  the  debts  of  the  ancestor  as  would  the  proceeds  of  the  sale, 
as,  indeed,  it  since  has  been  paying  not  more  than  fifty  cents 
on  the  dollar  of  the  ancestor's  debts. 

The  case  cited  is  an  authority  for  the  proposition  that  as  long 
as  the  heirs  are  entitled  to  the  possession  of  the  land  they  are  enti- 
tled to  the  rents,  issues  and  profits,  but  when  they  are  'rightfully 
out  of  possession  and  the  possession  is  in  the  court  to  deal  with  as 
the  interest  of  all  parties  may  require,  the  case  is  different  Ball 
V.  First  Nat.  Bank  of  Covington,  80  Ky.,  502. 

Opiwion  of  the  coubt  by.  judge  HOBSON — ^Rkvebsino. 

S.  B.  Vance  died  July  15,  1901,  and  on  August  16th  this 
8Utt  was  filed  by  his  administrator  to  settle  his  estate.  It 
was  alleged  in  the  petition  that  the  decedent  owned  at  his 
death  several  tracts  of  land,  that  the  personalty  was  insuf- 
ficient for  the  payment  of  his  debts,  and  that  a  sale  of  the 
real  estate  would  be  necessary.  A  settlement  of  the  estate 
was  prayed,  and  a  sale  of  so  much  of  the  real  estate  as  might 
be  necessary  to  pay  the  debts.  In  this  condition  of  the  rec- 
ord, on  September  14th  on  motion  of  plaintiflf,  the  adminis* 
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trator,  it  was  ordered  that  the  plaintiff  rent  oat  the  real 
estate  of  the  decedent  on  Wabash  Island  for  the  ensuing  year 
on  the  best  terms  obtainable,  taking  bond,  subject  to  the 
farther  orders  of  the  court.  The  land  was  rented  by  the  ad- 
ministrator under  the  order  for  the  year  1902  for  the  sum 
of  11,634.16.  Thereafter  the  heirs  at  law  of  the  decedent 
filed  in  the  action  their  petition  claiming  the  rent,  and,  tlie 
court  having  adjudged  against  them  and  dismissed  their 
petition,  th^^  have  appealed. 

It  was  agreed  on  the  hearing  that  the  assets  of  the  estate^ 
including  the  rent  in  question,  will  not  be  suflScient  to  satisfjr 
the  debts  of  the  decedent.  It  is  insisted  for  the  appellees 
that  the  land  was  under  the  control  of  the  court,  and  thst 
for  good  reasons  it  was  ordered  to  be  rented  out,  instead  of 
being  sold,  and  that  the  proceeds  of  the  rent  stand  as  much 
for  the  payment  of  the  d^ts  of  ^he  ancestor  as  would  the^ 
proceeds  of  the  sale.  This  seems  to  have  been  the  view  of  the 
circuit  court.  In  Collins  v.  Richart,  77  Ky.,  621,  it  was  held 
that  a  vendor  of  land,  who  had  retained  a  lien  on  it  for  the 
purchase  money,  but  not  on  the  rents,  is  not  entitled  to  have 
the  lands  put  in  the  hands  of  a  receiver,  and  thus  secure  a 
lien  on  the  rents.  The  same  rule  was  applied  to  a  mort- 
gage. Newport  &  Cincinnati  Bridge  Co.  v.  Douglass,  75  Ky., 
705;  Douglass  v.  Cline,  Id.,  621.  In  Taliaferro  v.  Gay,  78 
Ky.,  496,  these  cases  were  approved,  and  it  was  held  that 
the  rents  accruing  before  the  confirmation  of  the  sale  be- 
longed to  the  owner  of  the  land,  and  were  subject  to  attach- 
ment by  his'  general  creditors.  In  Ball  v.  First  National 
Bank,  80  Ky.,  501,  4  R.,  400,  the  testator  died  insolvent, 
and  the  suit  was  filed  to  settle  his  estate.  The  real  estate 
had  been  rented  by  the  testator  to  tenants  who  paid  the  rentsr 
monthly,  and  the  controversy  arose  between  the  heirs  and  the 
creditors  of  the  testator  as  to  the  title  to  the  rents.    It  waa 
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held  that  rents  accruing  before  the  death  of  the  testator 
vested  in  the  executor  as  assets^  but  that  the  rents  accruing 
after  the  death  of  the  testator^  and  before  the  confirmation 
of  the  sale,  belonged  to  the  heirs.  The  court  said :  "If  the 
property  descended  is  being  wasted,  or  about  to  be  sold,  so 
•as  to  defeat  or  delay  the  creditors  of  the  ancestor,  there 
is  ample  remedy  to  prevent  either,  and  preserve  the  prop- 
erty for  the  satisfaction  of  his  debts;  and  the  remedy  afforded 
by  law  on  this  alternative  state  of  facts  is  an  additional  rea- 
ison  for  allowing  the  heirs  to  take  the  rents  so  long  as  he 
holds  the  title  and  is  entitled  to  the  possession.  It  is  in- 
sisted by  counsel  for  the  creditors,  that,  as  the  chancellor 
has  jurisdiction  for  the  settlement  oT  the  estate,  he  should 
maintain  Jt  for  all  purposes,  and  therefore  subject  the  rents 
accruing  after  the  death  of  the  ancestor,  to  prevent  a  mul- 
tiplicity of  suits  against  the  heirs  for  their  aliquot  parts. 
This  argument  is  founded  on  a  premise  which  does  not  exist, 
but  is  erroneously  assumed,  as  no  action  could  be  maintained 
for  rents  thus  accruing,  and  the  chancellor  has  no  incidental 
jurisdiction  over  the  rents,  because  they  are  neither  legal 
Ror  equitable  assets  of  the  estate."  In  Elliott's  Adm'r  v. 
Bush,  3  Ky.  Law  Rep.,  466,  which  was  also  a  suit  to  settle 
an  insolvent  estate,  during  the  progress  of  the  suit  the  ad- 
ministrator, who  was  likewise  guardian  for  the  infant  chil- 
dren, rented  out  the  land  and  collected  the  rents.  It  was 
held  that  the  heirs  were  entitled  to  the  rents  up  to  the  con- 
firmation of  the  sale.  And  in  Mayfield  v.  Wright,  107  Ky., 
530,  21  E.,  1255,  54  S.  W.,  864,  which  was  a  similar  suit, 
the  court  placed  the  land  in  the  hands  of  a  receiver,  and  it 
was  rented  out.  The  widow  and  children  were  held  entitled 
to  the  rents.  These  cases  are  conclusive  of  the  one  before 
us.  The  land  at  the  death  of  the  decedent  descended  to  his 
heirs.    Being  the  owners  of  it,  they  were  entitled  to  the  rents 
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until  their  title  was  divested.  The  creditors  of  the  decedent^ 
as  held  in  the  cases  cited^  may  subject  the  land  to  their 
debts;  but  they  have  no  lien  on  the  rents,  and  tlie  right  ot 
the  heir  to  the  .rents  of  the  prcJperty  descended  as  long  as 
he  remains  the  owner  is  recognized  by  the  statutory  pro- 
visions. The  rents  are  neither  legal  nor  equitable  assets  of 
the  estate. 

Judgment  reversed,  and  cause  remanded  for  a  judgment  in 
conformity  herewith.  ^ 


111  a{  ^'^^  ^^ — ^Application  of  R.  C.  Hodges  fob  a    License    to  .Retah. 

iLiQUORS. — Oct.  22. 

Hodges  V.  Metcalfe    County  Court. 

appbai.  fboh   metcalt  cibcuit  comer. 

Ii*ROM  PABT  op  the  JUDGMENT  OF  THE  ClBCUIT  COUBT  APPLICANT  AP- 
PEALS.    Revebsed. 

Intoxicating  Liquors — License  to  Retail  Dealebs — ^Application — 
EviDENCB — Refusal — Appeal. 

Held:  1.  Where  an  applicant  for  a  license  to  retail  liquors  oomplies 
with  all  the  provisions  of  the  law,  and  there  is  no  objection  from 
any  one  of  the  legal  voters  in  the  neighborhood  in  which  the 
license  is  to  be  exercised,  nor  any  proof  that  the  applicant  is 
a  person  of  bad  character  or  will  not  keep  an  orderly  and  law- 
abiding  house,  it  is  the  plain  duty  of  the  county  judge  to  gprant 
the  application. 

2.  Where  an  appeal  is  taken  to  the  circuit  court  from  the  judgment 
of  the  county  court  refusing  to  grant  an  application  for  a  liquor 
license,  the  court  must  hear  the  case  on  a  bill  of  exceptions  only. 

3.. Where,  on  appeal  to  the  circuit  court  from  the  refusal  of  the 
county  court  to  grant  an  application  for  a  liquor  license,  the  bill 
of  exceptions  showed  that  the  county  court  had  no  discretion  in 
the  matter,  but  should  have  granted  the  application,  the  circuit 
court  should  merely  remand  the  case,  with  directions  to  grant 
fhe  application. 
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J.  W.  KINNAIRD  AND  J.  R.  BEAUCHAMP,  attobnets  iX)B  appellakt. 

Appellant  filed  notice  and  made  application  in  due  form  before 
the  county  judge  for  a  license  to  retail  spirituous  liquors  in  Met- 
calfe county  and  introduced  proof  showing  that  he  was  qualified 
in  all  respects  to  carry  on  said  business  as  required  by  the  stat- 
utes. 

We  contend  that  there  are  only  three  causes  for  which  a  li- 
cense of  this  kind  can  be  defeated  when  the  applicant  has  com- 
plied with  the  law. 

1.  ''If  a  majority  of  the  legal  voters  of  the  neighborhood  shall 
protest  against  the  application  it  shall  be  refused." 

2.  ''Nor  ahall  such  license  be  granted  to  any  person  of  bad 
moral  character." 

3.  "Nor  shall  such  license  be  granted  to  any  person  who  does 
not  keep  an  orderly  house." 

The  applicant  having  complied  with  the  law,  and  neither  of 
these  objections  having  been  raised,  we  contend  that  he  Is  en- 
titled to  the  license  as  a  matter  of  right. 

The  application  having  been  arbitrarily  refused  by  the  county 
court,  and  an  appeal  taken  to  the  circuit  court,  said  court  re- 
versed the  judgment  of  the  county  court  in  refusing  the  license 
and  sent  it  back  to  the  county  court  for  a  new  trial. 

We  contend  that  so  much  of  the  judgment  of  the  circuit  court 
as  •remanded  the  case  to  the  county  court  for  a  new  trial  is 
erroneous.  Said  judgment  should  have  remanded  the  case  to 
the  county  court  with  explicit  direction  to  said  court  to  grant 
the  license  under  the  facts  shown  in  the*  bill  of  exceptions  and 
for  the  correction  of  this  error  this  appeal  is  prosecuted. 

AUTHORITIES  CITED.  , 

Ky.  fltats.,  sec.  4203,  4211,  4212;  Daugherty  v.  Com.,  14  B. 
IMon.,  239;  Thompson  v.  Koch,  98  Ky.,  400;  Helm,  &c.,  v.  Short, 
Ac.,  7  Bush,  622;  Wood  v.  Campbell,  14  B.  Monroe,  4i22. 

COMJPTOiN  &  STONE,  attorneys  for  appexlee. 

1.  The  bill  of  exceptions  was  not  the  proper  practice  and  shouFd 
not  have  been  filed  on  the  appeal  from  the  county  to  the  circuit 
court. 

2.  The  case  should  have  been  tried  anew  in  the  circuit  court 
and  any  new  evidence  pertinent  to  the  case  heard  on  either  side. 

3.  The  circuit  court  can  only  reverse  and  order  a  new  trial. 

4.  If  the  circuit  court  can  direct  what  judgment  the  county 
court  should  render^  then  the  circuit  court  grants  the  license  and 
not  the  county  court,  and  the  statute  is  violated  which  gives  ex- 
clusive jurisdiction  in  such  cases  to  the  county  court 
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AUTHORITIES  CITED. 

Civil  qode/secs.  724,  726;   Ky.  Stats.,  sees.  978,  4211.  4212, 
4203. 


OPINION  OF  THE  COUBT  BY  CHIEF  JUSTICE  BURNAM-^REVEBfllNG. 

At  the  January  term  of  the  Metcalfe  County  Court,  1903, 
the  appellant  applied  for  a  license  to  retail  liquor  in  the 
county  by  the  quart,  and  testified  and  showed  by  the  testi- 
mony of  other  witnesses  that  he  had  given  the  notice  re- 
quired by  section  4203  of  the  Kentucky  Statutes  of  1899. 
No  objection  was  made  to  the  application,  and  there  was  no 
evidence  that  he  was  a  person  of  bad  character,  or  that  he 
would  not  keep  an  orderly  or  law-abiding  house.  The  county 
judge,  on  this  showing,  refused  the  license,  and,  his  motion 
for  a  new  trial  having  been  overruled,  appellant  prosecuted 
an  appeal  on  a  bill  of  exceptions  to  the  Metcalfe  Circuit 
Court.  Upon  the  trial  of  the  appeal  in  that  court,  it  was 
found  that  appellant  had  complied  with  all  of  the  statutory 
provisions,  and  a  judgment  was  entered  reversing  the  judg- 
ment of  the  county  court,  and  remanding  the  proceeding  with 
direction  "to  grant  appellant  a  new  trial,  consistent  with 
the  judgment  and  according  to  law."  The  appellant  objected 
to  so  much  of  this  judgment  as  directed  the  county  court 
to  grant  a  new  trial,  and  appeals  to  this  court,  and  insists 
that  the  circuit'  judge  should  have  remanded  the  cause,  with, 
directions  to  issue  the  license. 

The  duty  of  granting  licenses  to  sell  liquor  by  retail  is 
imposed  by  section  4203  of  the  Kentucky  Statutes 
of  1899  upon  the  county  judge;  and  it  provides 
that  it  shall  not  be  granted,  until  ten  days'  notice  shall 
have  been  given  of  the  application,  and,  if  a  majority  of  the 
legal  voters  of  the  neighborhood  protest  against  the  grant- 
ing of  the  license,  it  should  be  refused.    It  also  provides  that 
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no  license,  shall  be  granted  to  a  person  of  bad  character,  or 
who  does  not  keep  an  orderly  and  law-abiding  honse.  In 
nun^erous  decisions  of  this  court,  it  has  been  held  that,  where 
there  is  a  conflict  in  the  testimony,  the  connty  judge  has  a 
large  discretion  as  to  granting  licenses  of  this  character,  and 
that  his  action  will  not  be  interfered  with  unless  manifestly 
erroneous.  But  we  have  here  a  case  in  which  the  applicant 
has  complied  with  all  the  provisions  of  the  statute,  and  there 
is  no  objection,  so  far  as  the  record  shows,  from  any  one  of 
the  legal  voters  in  the  neighborhood  in  which  the  license 
ie  to  be  exercised.  Nor  is  there  any  proof  that  the  applicant 
is  a  person  of  bad  character,  or  that  he  will  not  keep  an 
orderly  and  law-abiding  house.  The  discretion  of  the  county 
judge  is  not  an  arbitrary  one  in  such  cases,  and  must  not  be 
the  result  of  mere  caprice  or  prejudice,  either  against  the 
applicant,  or  the  business  in  which  he  proposes  to  engage* 
Under  the  showing  made  in  this  case,  we  are  of  the  opinion 
that  it  was  the  plain  duty  of  the  county  judge  to  have  granted 
appellant's  application. 

Where  an  appeal  is  taken  to  the  circuit  court  from  a  judg- 
ment of  the  county  court  refusing  the  application,  the  cir- 
cuit court  must  hear  the  case,  not  de  novo,  but  on  a  bill  of 
exceptions.  See  Thompson  v.  Koch,  98  Ky.,  400,  17  R.,  941, 
33  S.  W.,  96;  Hensley  v.  Metcalfe  County  Court,  25  R., 
204,  74  S.  W.,  1054;  Merideth  v.  Commonwealth,  25  R., 
455,  76  S.  W.,  8.  The  circuit  judge  did  not  err  ip  refusing 
to  hear  the  testimony  not  contained  in  the  bill  of  excep- 
tions, as  in  that  event  a  different  state  of  facts  might  have 
been  shown  in  the  circuit  court  from  what  was  shown  on  the 
original  hearing.  The  circuit  judge  also  properly  reversed 
the  judgment  of  the  county  court,  but  it  erred  in  remanding 
the  case  for  a  new  trial.  Appellant  should  not  again  be 
Inquired  to  incur  the  trouble  and  expense  of  another  trial 


Digitized  by  VjOO^iC 


528  .     KENTUCKY  REPORTS.  [Vol.  116 

City  of  Lexington  v.  Gentry. 

in  the  connty  court,  in  which  a  different  state  of  lact  might 
be  shown  to  exist,  and  a  different  conclusion  authorized. 
The  case  should  have  been  remanded  with  directions  to  the 
county  court  to  grant  appellant's  application,  as  required 
by  the  statute. 

For  reasons  indicated,  the  judgment  is  reversed,  and  cause 
remanded  for  proceedings  consistent  with  this  opinion. 


Case  55 — ^Action  bt  J.  Mobqaj:^  Gentry  against  the  City  of  Lex- 
ington TO  Recoveb  Fees  as  Jaileb  of  Fayette  CJounty. — Oct.  22. 

City  of  Lexington  v.  Gentry. 

appeal  from  fayette  circuit  court. 

Judgment  for  j^aintiff  and  Defendant  Appeals.  Judgment  Mod- 
ified. 

City — ^Keep  of  Prisoners — ^Liability  to  Jailer. 

Held:  1.  Under  Kentucky  Statutes,  1899,  section  1730,  fixing  the  lia- 
bility of  a  city  for  the  keep  of  prisoners  confined  for  a  breach  of 
the  by-laws  or  ordinances  of  a  city  and  for  the  violation  of  a 
statute  where  the  city  gets  the  benefit  of  a  fine,  and  section  2155, 
providing  that  all  fines  and  penalties  collected  in  a  police  court 
shall  be  for  the  benefit  of  the  city,  a  city  is  liable  for  the  keep 
of  all  prisoners  convicted  In  the  police  court  where  there  is  a 
•fine  imposed  and  the  prisoners  are  sert  to  the  county  jail,  though 
section  3151  forbids  prisoners  for  whose  maintenance  the  city 
would  be  liable  from  being  confined  except  in  the  city  workhouse. 

2.  A  county  jailer  can  not  refuse  to  receive  prisoners  committed  to 
big  custody  by  a  judgment  of  the  police  court  of  a  city,  where  the 
court  had  Jurisdiction  to  try  the  offense  and  of  the  person  charg- 
ed therewith,  though  the  commitment  should  have  been  to  the 
city  workhouse. 

Z.  A  city  is  not  liable  to  the  sheriff  of  the  county  for  the  keep  of 
prisoners  committed  to  his  care  either  for  appearance  or  under 
sentence  when  a  fine  constitutes  no  part  of  the  punishment,  un- 
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der  Kentucky  Statutes,  1899,  section  1730,  making  the  city  liable 
for  the  keep  of  prisoners  where  it  gets  the  benefit  of  a  fine. 

W.  S.  BRONSTON.  citt  soucitob,  fob  appellant. 

To  sum  up  our  oonclusiou  on  the  question  inyolved,  we  find: 

1.  Under  section  143  of  the  Constitution  a  police  court  is  es- 
tablished. 

2.  It  has  penal  Jurisdiction  concurrent  with  the  magisterial 
courts. 

3.  This  Jurisdiction  is  limited  to  a  fine  not  to  exceed  $100, 
and  Imprisonment  not  exceeding  fifty  days  in  Jail. 

4.  The  Judge  of  the  police  court  in  cities  of  the  second  class 
sits  in  a  dual  capacity:  (1")  To  enforce  the  statutory  law  within 
the  limits  of  the  city,  or  to  sit  as  an  examining  court  for  ofiTenses 
committed  within  the  city  limits;  (2)  as  a  Judge  of  the  city  to 
punish  Infractions  against  the  by-laws  and  ordinances. 

5.  Section  3151,  Kentucky  Statutes,  says  that  all  persons  con- 
victed in  said  police  court  shall  be  sent  to  the  city  Jail  or  work- 
house; otherwise,  the  conclusion  follows  that  the  city,  receiving 
no  benefit  from  their  confinement  in  the  oounty  Jail,  shall  not 
be  liable  for  the  expense  of  their  board  and  keeping. 

6.  The  mittimuses  under  which  the  prisoners  were  sent  to  the 
courts  were  signed  by  the  clerk  of  the  police  court  who  had  no 
authority  to  sign  them  and  conferred  no  authority  on  the  jailer 
to  receive  them. 

7.  If  appellee's  contention  be  sustained  in  the  ooming  years, 
cities  of  the  second  class  will  be  crushed  with  the  enormous  ex- 
pense In  maintalnlig  a  city  prison  and  workhouse  with  a  Jailer 
and  assistants,  and  In  addition  be  compelled  to  pay  the  oounty 
jailer  for  keeping  all  the  prisoners  convicted  in  the  police  courts 
of  these  cities. 

GEORGE  C.  WEBB,  attobney  fob  appellee. 

The  facts  admitted  In  this  case  are: 

1.  That  appellee  is  jailer  of  Fayette  county  and  has  served 
from  January  1,  1898,  to  January  1,  1902. 

2.  That  during  said  time  a  large  number  of  persons  were 
brought  before  the  police  court  of  the  city  of  Lexington  in  said 
county,  and  In  default  of  ball,  or  upon  final  conviction,  were 
sent  by  the  oourt  to  be  confined  In  the  county  jail. 

3.  These  orders  of  commitment  ran  In  the  name  of  the  Com- 
monwealth when  the  offense  was  against  the  Commonwealth, 
and  In  the  name  of  the  city  of  Lexington  when  in  violation  of 
the  city  laws. 

Tol.  116-84 
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4.  That  appellee  received  and  kept  said  prisoners  in  the  county 
Jail. 

..We 'contend  that  under  the  law  the  city  is  liable  for  the  keep 
and  diet  of  prisoners  in  two  cases: 

1.  When  confined  for  a  breach  of  the  by-laws  or  ordinances 
of  the  city. 

2.  When  confined  for  a  violation  of  a  statute  where  the  city 
gets  the  benefit  of  the  fine. 

AUTHORITIES  CITED. 

Constitution,  sec.  143;  Ky.  Stats.,  sees.  1093,  1730,  S165;  Van- 
fleet  on  Collateral  Attack,  sec.  3;  Shackelford  v.  Miller.  9  Dana, 
B77;  Mcllvoy  v.  Speed,  4  Bibb,  85. 

Opinion  of  the  coubt  bt  JUDGE  BARKER — Revebsing. 

The  appellee,  J.  Morgan  Gentry,  instituted  this  action  in 
the  Payette  Circuit  Court  to  recover  of  the  city  of  Lexing- 
ton (a  city  of  the  second  class)  the  sum  of  {436.50,  the  ag- 
gregate amount  of  feesi  claimed  to  be  due  him  as  jailer 
of  Payette  county,  for  the  keep  of  certain  classes  of  prisoner^ 
committed  to  his  custody  by  the  police  court  of  Lexington. 
The  validity  of  this  claim  depends  upon  the  construction 
of  the  following  sections  of  the  Kentucky  Statutes: 

Section  1730:  "The  fees  of  the  jailer  shall  be  as  follows: 
.  .  .  For  keeping  and  dieting  prisoners  in  jail,  when  con- 
fined for  an  offense  other  than  a  felony  or  contempt  of  court, 
fifty  cents  per  day;  to  be  paid  out  of  the  county  levy,  un- 
less confined  for  a  breach  of  the  by-laws  or  ordinances  of 
a  city  or  town,  or  for  the  violation  of  a  statute,  where  the 
city  or  town  gets  the  benefit  of  the  fine;  in  that  case  to  be 
paid  by  such  city  or  town.  Por  imprisoning  and  releasing 
a  prisoner  charged  with  a  misdemeanor,  sixty  cents,  to  be 
paid  out  of  the  county  levy,  unless  confined  for  a  breacK 
of  the  by-laws  or  ordinances  of  a  city  or  town,  or  for  a  vio- 
lation of  statute,  where  the  city  or  town  gets  the  benefit 
of  the  fine;  in  that  case  to  be  paid  by  such  city  or 
town.    .    .    ." 


Digitized  by  VjOOQIC 


Vol.  116]  'SEPTEMBER  TERM,  1903.  531 


City  of  Lexington  v.  Gentry. 


Section  3147:  "Said  court  (police  court  of  cities  of  the 
second  class)  shall  have  exclusive  original  jurisdiction  in 
all  prosecutions  for  the  violation  of  the  ordinances  of  the 
city,  and  jurisdiction  concurrent  with  the  circuit  court  and 
justices  of  the  peace  of  all  pleas  of  the  Commonwealth  arising 
within  the  limits  of  the  city,  except  cases  of  felony;  and  said 
court  shall  have  power  and  authority  to  take  recognizances 
from  persons  charged  with  offenses  recognizable  before  said 
court,  to  appear  and  answer  the  same  as  the  circuit  courts 
have,  and  a  like  power  to  enforce  compliance  with  the  same, 
and  as  to  committing  criminal  offenders  and  sending  them 
on  for  trial.  Said  court  shall  liave  all  power  given  by  the 
general  law  to  examining  courts." 

Section  3151:  "That  all  persons  committed  by  said  court 
for  default  of  surety  for  good  behavior  or  to  keep  the  peace, 
and  all  others  whom  the  city  is  bound  to  maintain  when 
committed  to  jail,  shall  be  confined  in  the  pity  workhouse  or 
prison,  and  they  may  be  compelled  to  labor  as  many  days, 
at  such  sum  per  day  as  may  be  necessary  to  defray  the  rea- 
sonable cost  of  their  board,  to  be,  from  time  to  time,  deter- 
mined by  the  mayor  and  general  council." 

Section  3155:  "All  fines  and  penalties  and  costs  collected 
in  the  police  court  shall  be  for  the  use  and  benefit  of  the  city, 
and  the  oflScer  collecting  such  fines  and  penalties  shall  make 
daily  reports  of  such  collections  to  the  treasurer,  taking  dupli- 
cate receipts  therefor,  one  of  which  shall  be  delivered  to  the 
auditor." 

Appellee,  in  his  petition,  sets  out  an  itemized  account  of 
his  claim,  showing  the  names  of  the  prisoners,  the  offenses 
with  which  they  were  charged,  arid  of  which  they  were  con- 
victed, and  the  number  of  days  they  were  kept  in  jail.  For 
appellant  it  is  contended  that  section  3151  forbids  prisoners, 
for  whose  maintenance  and  keep  the  city  would  be  liable 
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under  section  1730,  from  being  confined,  except  in  the  city 
workhouse  or  prison,  and  therefore  it  is  not  responsible  for 
the  maintenance  of  any  prisoners  confined  in  the  county  jaiL 
Appellee  contends  that,  as  the  jailer  of  Payette  county,  it 
was  his  duty  to  receive  and  keep  any  prisoners  committed 
to  his  custody  by  order  of  the  police  court,  and  that  he 
could  not  look  behind  the  order  of  commitment ;- that,  having 
kept  the  prisoners  in  question,  and  been  put  to  the  expense  of 
their,  maintenance,  he  is  entitled  to  a  judgment  for  the  whole 
claim  sued  for. 

Section  1730  fixes  the  liability  of  the  city  for  the  keep  of 
prisoners  confined  for  a  breach  of  the  by-laws  or  ordinances 
of  a  city  or  town,  or  for  the  violation  of  a  statute,  where 
the  city  or  town  gets  the  benefit  of  the  fine;  and  section  3155 
provides  that  ^^all  fine6  and  penalties  and  costs  collected  in 
the  police  court  shall  be  for  the  use  and  benefit  of  the  city." 
It  is  therefore  clear  that  the  city  is  liable  for  the  keep  of 
all  prisoners  convicted  in  the  police  court,  where  there  is 
a  fine  imposed,  unless  section  3151  protects  it  from  snch 
liability.  Section  2226  of  the  Kentucky  Statutes  pro- 
vides that  "the  jailer  of  each  county  shall  receive  and 
keep  all  persons  in  the  jail  who  shall  be  lawfully  committed 
thereto,  until  they  are 'lawfully  discharged.  He  shall  treat 
them  with  humanity,  and  furnish  them  with  proper  food 
and  lodging  during  their  confinement.  .  .  .''  Where  the 
court  has  jurisdiction  of  the  subject-matter  and  of  the  per- 
son, the  judgment  can  not  be  questioned  collaterally,  and 
therefore  the  jailer  could  not  refuse  to  receive  prisoners  com- 
mitted to  his  custody ^by  a  judgment  of  the  police  court, 
where  the  court  had  jurisdiction  to  try  the  offense  and  of 
the  person  charged  therewith.  He  could  not  go  behind  the 
judgment,  and  determine  that  the  court  should  have  sen- 
tenced the  prisoner  to  confinement  in  the  city  workhouse. 
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While  we  are  of  opinion  that  section  3151  clearly  required 
the  court  to  sentence  all  prisoners  for  whose  keep  the  city 
is  liable  to  the  city  workhouse,  still  this  was  a  matter  wholly 
beyond  the  control  of  appellee,  and,  as  these  prisoners 
were  sentenced  to  confinement  in  the  city  jail,  and  were  kept 
by  him,  as  it  was  his  duty  to  do,  the  provision  of  sectiotf 
1760  fixes  the  liability  of  appellant  to  appellee.  But  there 
are  a  large  number  of  prisoners  (for  whose  keep  appellant 
was  made  liable  by  the  judgment  for  which  it  was  not  re- 
sponsible. An  examination  of  the  itemized  account  of  ai>- 
pellee's  claim  shows  that  many  of  the  prisoners  were  charged 
with  and  convicted  of  offenses  which  are  not  punishable  in 
whole  or  in  part  by  fine.  Section  1730  makes  the  city  liable 
for  the  keep  of  prisoners  only  in  cases  where  it  gets  the 
benefit  of  the  fines,  it  being  doubtless  assumed  by  the  Legis- 
lature that  in  the  aggregate  the  fines  collected  would  re- 
munerate the  city  for  the  cost  of  the  keep  of  the  prisoners; 
but  it  was  not  intended  that  the  city  should  be  liable  for 
the  keep  of  any  prisoners  where  from  the  nature  of  the  case 
it  could  not,  in  any  way,  be  remunerated.  Appellee's  ac- 
count shows  that  many  of  the  prisoners  were  charged  with 
petit  larceny,  an  offense  for  the  punishment  of  which  a  fine 
constitutes  no  part,  and  therefore  the  city,  under  the  pro- 
visions of  section  1730,  is  not  liable  for  their  keep  by  the 
county  jailer,  when  in  his  custody  either  for  appearance  or 
under  sentence.  The  same  conclusion  applies  to  vagrancy, 
fugitives  from  justice,  and  to  all  statutory  misdemeanors  for 
the  punishment  of  which  no  fine  was  or  could  be  imposed. 
The  trial  judge  should  have  disallowed  the  claim  of  appellee 
to  the  extent  herein  indicated. 

Wherefore  the  judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion. 
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Case  56— hRui^  027  Motion  of  HsintT  Stuh,  Ac.,  Infant  Heibs  of  A. 
M.  ^UM,  Deceased,  to  Compeij  the  Administratobs  of  li.  R. 
IStum  and  'Emma  Stum  to  Pay  into  Court  Certain  Sums  Rb- 

CEIVED    B7   THEH    UNDEB    A    JUDGMENT    AOAINST   A.    iM.    StUM«— 

Oct.  22. 

Stum's  Admr.  v.  Stum,  &c. 

APPEAL    from    OHIO    CIRCUIT    COURT. 

Judgment  for  Plaintiffs  and  Defendant  Appeals.    Reversed. 
Final  Judgment — ^Judgment  on  Rule — ^Res  Judicata. 

Held:  Land  having  been  sold  under  a  Judgment,  and  paid  for,  the 
Judgment  was  afterwards  vacated,  a  new  trial  ordered,  the  sale 
set  aside,  and  the  purchaser  adjudged  to  have  a  lien  on  the  land 
for  the  price  paid.  The  petitioners  for  the  new  trial  took  out  a 
rule  requiring  a  party  in  the  action  to  pay  into  court  the  sum 
received  by  him  under  the  Judgment.  A  demurrer  to  the  rule 
was  sustained  on  the  ground  that  the  part  of  the  order  adjudging  a 
lien  on  the  land  was  interlocutory,  and  the  petitioners  were  not 
affected  thereby.  Held,  That  this  decision,  though  erroneous, 
was  final,  and  effective  in  bar  of  a  later  rule  for  the  same  put- 
pose. 

BEN  D.  RINGO,  W.  A.  WICKLIPPB  and  E.  D.  OUFFY,  tor  appei^ 

LANTS. 

POINTS.  DISCUSSED  AND  AUTHORITIES  CITED. 

1.  Administrators  should  file  their  accounts  of  settlement  with 
the  county  Judge  in  the  counties  where  they  are  appointed.  Ky. 
Stats.,  sec.  978. 

2.  Settlements  of  administrators  are  to  be  recorded  by  the 
clerk  when  approved  by  the  Judge  of  |:he  county  court,  and  when 
recorded  become  prima  facie  evidence  between  the  parties  in 
interest.    Ky.  Stats.,  sec.  1076;  12  B.  M..  515. 

3.  Where  exceptions  are  filed  in  the  county  court  an  appeal 
may  be  prosecuted  to  the  circuit  court  of  the  county;  where  no 
exception  has  been  filed  in  the  lower  court,  then  the  remedy 
by  suit  in  equity  in  the  circuit  court  of  the  county  to  surcharge 
the  settlement.  Ky.  Stats.,  sec.  978;  Scott's  Heirs  v.  Kennedy's 
Exr.,  12  B.  M.,  515;  Turley  y.  Barnes,  19  h.  R.,  1808;  Belle  t. 
Henshaw,  91  Ky.,  430. 
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J.  S.  GLENN«  ATTOBNEY  FOB  APPELLEES. 

PROPOSITIONS  DISCUSSED. 

1.  Umitations  did  not  run  against  the  claim  on  which  appel- 
lee recovered  judgment  on  rule  against  appellant.  Miller,  because 
Miller  was  a  party  to  suit  for  a  new  trial  to  vacate  old  judgment 
and  CO  the  actions  as  consolidated  and  was  bound  by  the  judg- 
ment in  either  case  after  the  consolidation,  and  the  court  In 
these  consolidated  cases  had  the  power  to  afford  adequate  and 
piuper  relief  to  all  parties. 

2.  Even  if  che  statute  be  held  to  apply  it  did  not  begin  to  run 
until  the  judgment  granting  a  new  trial  was  rendered,  and  the 
running  of  the  statute  was  suspended,  pending  an  i^peal  from 
that  judgment,  which  judgment  was  superseded  and  judgment  on 
the  appeal  became  effective  November  9,  1898,  Mss  than  five 
years  before  issual  of  the  rule  complained  of  here  was  rendered. 
Johnson  v.  Bames\  4  S.  W.,  176  (Ky.). 

3.  The  plea  of  former  adjudication  can  not  avail,  be<!ause  the 
judgment  attempted  to  be  plead  in  bar  was  heard  on  demurrer 
and  not  on  the  merits  of  the  case.  The  rule  set  up  was  issued 
against  appellant  in  1896  and  was  premature  as  appeal  was.  taken 
from  that  judgment  and  supersedeas  issued. 

After  that  judgment  the  action  was  referred  to  a  commis- 
sioner to  report  de  novo  on  claims  against  A.  M.  Stum's  estate,, 
and  Miller  could  not  have  been  compelled  to  pay  back  what  he 
had  collected  on  alleged  claims,  until  it  had  been  determined 
that  he  had  no  valid  claims  against  A.  M.  .Stum's  estate,  and  this 
determination  or  judgment  was  not  made  until  after  1900. 

4.  The  plea  of  the  statute  is  insufficient  because  the  court  can 
not  determine  from  the  pleading  when  it  is  alleged  that  the  stat- 
lUte  began  to  run. 

Opnnoir  or  the  ,coubt  bt  JUDGE  HOBSON — ^Revebsino. 

A.  M.  Stum  died  intestate,  a  resident  of  Ohio  comity,  pre- 
vious to  the  year  1890,  and  D.  B.  Roll  was  appointed  his 
administrator.  Roll,  as  administrator,  en  November  5,  1891, 
filed  a  suit  in  the  Ohio  Circuit  Court  for  the  settlement  ot 
the  estate.  The  debts  were  reported  to  be  |2,194.57,  and  at 
the  May  term,  1892,  a  judgment  was  entered  to  sell  the  land 
of  the  intestate  for  the  payment  of  the  debts.  The  sale  was 
made  in  August,  1892,  L.  A.  McDaniel  being  the  purchaser 
at  the  price  of  f2,261.02.    At  the  following  December  term 
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the  sale  was  reported  to  the  court,  exceptions  were  filed  to 
it,  but  they  were  overruled,  and  the  sale  was  conflnned.  In 
the  meantime,  on  November  5, 1892,  H.  A.  Stum,  who  was  the 
guardian  for  two  of  the  infant  children  of  the  intestate,  filed 
for  them  in  the  Ohio  Circuit  Court  a  petition  for  a  new  trial 
in  the  action  and  to  set  aside  the  judgment  entered  at  the 
May  term.  He  made  defendants  to  his  petition  D.  B.  Roll, 
who,  as  administrator,  was  plaintiff  in  the  former  suit,  and 
J.  S.  Miller,  who,  as  administrator  of  L.  H.  Stum,  had  been 
allowed  a  claim  of  |800  by  the  judgment,  and  as  adminis- 
trator of  Emma  Stum  a  claim  of  $498.  Issue  was  joined  on 
the  allegations  of  the  petition  in  the  suit  for  new  trial,  and 
on  November  30,  1895,  the  case  was  submitted  in  the  circuit 
court.  The  court  adjudged  in  favor  of  the  plaintiffs,  granting 
a  new  trial.  At  the  March  term,  1896,  a  rule  was  taken  out 
against  Miller,  as  administrator  of  L.  H.  Stum,  also  as  ad- 
ministrator of  Emma  Stum,  to  pay  into  court  the  amount 
he  had  received  under  the  judgment  which  had  been  set 
aside.  He  filed  a  response  to  this  rule,  pleading,  in  effect, 
that  he  had  been  appointed  by  the  Muhlenberg  County  Court; 
that  he  had  settled  his  accounts  in  that  court,  and  had  paid 
out  the  amounts  in  his  hands  to  the  persons  entitled  thereto; 
and  that  his  settlement  had  been  confirmed  by  the  court 
long  before  the  rule  was  taken  out.  He  also  filed  a  demurrer 
to  the  rule.  On  March  21,  1896,  the  court  sustained  the 
demurrer  to  the  rule,  and  discharged  it.  No  ruling  was  made 
on  the  sufficiency  of  the  response.  On  April  27,  1896,  Miller, 
McDaniel  and  Roll  sued  out  in  this  court  an  appeal  from  the 
judgment  granting  a  new  trial  and  setting  aside  the  former 
judgment,  and  McDaniel  and  Roll  executed  supersedeas  bonds 
and  sued  out  a  supersedeas,  but  Miller  took  out  no  super-' 
sedeas.  On  May  31,  1898,  the  appeal  was  heard  in  this  court, 
xind  the  judgment  appealed  from  was  affirmed.     See  Roll 
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V.  Stum,  20  R.,  66;,  46  S.  W.,  223.  After  the  new  trial  wa&' 
granted,  litigation  ensued  between  McDaniel,  the  purchaser 
of  the  land,  and  the  infant  children  of  the  intestate,  as  to 
whether  McDaniel  was  entitled  to  a  lien  on  the  land  for  the 
purchase  money  which  he  had  paid,  and  on  December  18» 
^1901,  it  was  held  by  this  court  that  he  was  entitled  to  a 
lien  for  his  purchase  money.  See  McDaniel  v.  Stum's  Adm'r^ 
23  B.,  1935,  65  S.  W.,  800.  On  June  23,  1902,  the  infante, 
by  their  guardian,  su^d  out  an  appeal  in  this  court  from  the 
judgment  of  November  30,  1895,  on  the  ground  that  it  wa& 
erroneous  as  to  them  in  certain  particulars.  This  appeal 
was  heard  by  this  court,  and  the  judgment  was  affirmed  on 
June  9,  1903.  Stum  v.  Roll,  25  R.,  208,  74  S.  W.,  1115.  In 
tlie  meantime,  on  May  20,  1902,  another  rule  was  taken  out 
on  the  motion  of  the  infants  or  their  representative  against 
Miller,  as  administrator,  to  pay  into  court  the  amounts  re- 
ceived by  him  as  administrator  under  the  original  judgment* 
In  response  to  the  rule  he  pleaded  the  judgment  of  the  for- 
mer rule  in  bar.  He  also  plefi^ded  the  five-year  statute  of  lim- 
itations, and  set  up,  as  before,  that  he  had  paid  out  the  money 
in  the  year  1893  to  the  heirs  and  distributees  of  the  estate, 
and  had  settled  bis  accounts;  that  his  settlement  had  been 
confirmed,  and  he  had  been  discharged  by  the  Muhlenberg 
County  Court  in  the  year  1893.  The  court  sustained  a  de- 
murrer to  his  response,  and  gave  judgment  against  him  for 
the  money,  with  interest.  From  this  judgment  he  appeals. 
As  to  the  plea  in  bar,  we  have  had  difficulty  to  determine 
just  what  was  decided  on  the  former  rule.  A  judgment  dis- 
missing a  proceeding  on  the  ground  that  it  is  premature  does 
not  bar  another  action.  On  the  contrary,  a  judgment  on  de- 
murrer that  certain  facts  do  not  constitute  a  cause  of  action 
is  as  effective  in  bar  of  another  proceeding  as  a  judgment 
where  the  same  facts  are  shown  by  evidence  on  the  final 
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hearing  of  the  case.  Freeman  on  Judgments,  section  267. 
The  rale  was  in  the  nsnal  form.  The  judgment  on  the  rale 
i6  in  these  words:  '^This  cause  having  been  submitted  on 
the  demurrers  of  defendants^  D.  B.  Boll,  administrator  of 
A.  M.  Stum,  deceased,  and  J.  S.  Miller,  administrator  de 
lonis  non  of  the  estate  of  L.  H.  Stum,  deceased,  and  also 
administrator  de  tonis  non  of  the  estate  of  Emma  Stum, 
deceased,  to  the  rules  herein  against  them,  and  on  the  motion 
of  Henry  and  Annie  Stum,  by  their  guardian,  H.  A.  Stum, 
for  a  judgment  for  costs  on  the  petition  for  a  new  trials 
and  the  court  being  now  sufficiently  advised,  and  being  of  the 
opinion  that  so  much  of  the  judgment  entered  herein  at  a 
former  term  of  this  court  in  Order  Book  No.  40,  at  page  347, 
as  adjudges  to  L.  A.  McDaniel,  the  purchaser  of  the  land 
heretofore  sold  in  this  action,  a  lien  on  the  land  for  the 
amount  of  the  purchase  money  paid  by  him,  with  interest 
from  the  date  of  its  payment,  is  merely  an  interlocutory  or- 
der, and  as  such  is  not  final  or  conclusive  as  to  any  of  the 
parties  to  this  action,  and  this  court  being  now  of  the  opin- 
ion that  the  infant  defendants  herein  are  not  affected  by  said 
part  of. said  judgment,  it  is  now  considered  and  adjudged 
theref(»*e,  that  each  of  said  demurrers  to  said  rules  be,  apd 
the  same  is  now  hereby,  sustained,  and  each  of  said  rules 
is  now  discharged,  and  the  defendants,  D.  B.  Roll,  adminis- 
trator of  A.  M.  Stum,  deceased,  and  J.  S.  Miller,  administra- 
tor de  bonis  non  of  the  estate  of  L.  H.  Stum,  deceased,  and 
administrator  de  bonis  non  of  Emma  Stum,  deceased,  recover 
their  cost  in  and  about  said  rules  expended  against  H.  A, 
Stum,  guardian  of  Hetiry  and  Annie  Stum;  to  which  said 
H.  A.  Stum,  guardian  as  aforesaid,  excepts,"  The  power  of  a 
court  of  equity  to  compel  one  by  rule  to  make  restitution  of 
money  received  under  a  judgment  which  has  been  vacated, 
while  the  action  is  still  pending,  and  the  parties  are  befoi^ 
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it,  is  undoubted,  and  the  demurrer  does  not  seem  to  have  been 
sustained  by  the  court  on  but  one  ground,  and  that  was  that, 
admitting  all  of  t^e  facts  shown  by  the  record,  including  the 
receipts  of  the  money  under  the  judgment  and  its  vacation^ 
still  appellant  was  not  liable  to  a  rule  by  the  infant  defendants* 
because  they  were  not  affected  by  that  part  of  the  judgment. 
In  other  words,  the  idea  of  the  court  seems  to  have  been  that 
McDaniel  had  no  lien  on  the  land,  and  that  the  judgment 
giving  him  a  lien  was  not  final,  but  interlocutory,  and  that 
the  infants,  having  gotten  their  land  back,  were  not  entitled 
also  to  have  the  proceeds  of  the  sale  of  the  land,  and  ih€te- 
fore  he  discharged  the  rule;  for,  after  recitii^g  that  the  former 
order  as  to  McDaniel's  lien  on  the  land  was  not  final,  the 
judgment  reads :  "And  -this  court  being  now  of  the  opinion 
that  the  infant  defendants  herein  are  not  affected  by  said 
part  of  said  judgment,  it  is  now  considered  and  adjudged, 
therefore,  that  each  of  said  demurrers  to  said  rules  be,  and 
the  same  is  hereby,  sustained,"  etc.  The  infants  were  seeking 
relief  both  against  McDaniel  and  appellant.  They  were  not  en- 
titled to  both  the  land  and  its  proceeds.  The  court  adjudged 
them  the  land  free  of  lien,  and  refused,  therefore,'  to  giv!e 
them  a  judgment  against  appellant  for  the  proceeds.  It  was 
simply  a  case  of  the  plaintiffs  suing  two  defendants  and  re- 
covering  against  one,  and  losing  as  to  the  other.  McDaniel 
appealed  from  the  judgment  against  him,  and  reversed  it,  but 
the  infants  took  no  appeal  from  the  judgment  in  favor  of 
appellant,  and  that  judgment  is  still  in  force.  The  rule  was 
not  dismissed  because  it  was  premature.  No  appeal  had  been 
taken  at  the  time  from  the  judgment  on  which  it  was  based, 
and  therefore  no  supersedeas  was  in  the  way.  •  The  fact  that 
appellant's  claims  had  not  then  been  finally  passed  on  did  not 
give  him  any  right  to  keep  the  money  which  had  been  paid 
to  him.    This  was  not  set  up  as  a  defense  in  the  response^ 
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and  it  sufScientlj  appears  from  the  judgment  of  the  court 
that  it  was  not  based  on  this  ground,  but  on  the  ground  that 
the  infants  bad  gotten  the  land,  and  cou^d  not  get  both  the 
land  and  the  purchase  money.  Although  this  judgment  was 
erroneous,  it  is  a  final  judgment,  and  it  is  none  the  less  a 
bar  to  another  rule  against  appellant  becau&e  it  was  based 
on  erroneous  grounds.  Appellees'  remedy  was  by  appeal.  If 
the  rule  were  otherwise,  a  new  proceeding  might  have  been 
instituted  the  next  day.  The  court  did  not  mean  to  leave  the 
matter  at  large.  It  was  not  a  dismissal  of  the  rule  without 
prejudice,  but  a  judgment  on  the  merits. 

We  therefore  conclude  that  the  judgment  on  the  former  rule 
is  a  bar  to  this  proceeding,  and  the  judgment  is  reversed,  with 
directions  to  dismiss  the  rule. 

Petition  for  rehearing  by  appellee  overruled. 


lifl  6Wl         Case  57 — J.  M.  Leak  was  Arrested  for  the  Offense  of  Bettting  on 
•U«  M|  AX  Election.— Oct.  23. 

Oominoiiwealth  y.  Leak. 

APPEAL    from:    SIMPSON    CIRCUIV    COURT. 

Demurrer  to  the  Warrant  Sustained  and  the  Commonwealth 
Appeals.     Affirmed. 

Betting  on  Election — Offense — ^W^ arrant  Charging  Crime — Suf- 
ficiency. 

Held :  1.  A  bet  on  the  result  of  an  election,  made  after  the  holding  of  the 
election  and  after  the  announcement  of  the  result,  is  not  a  vio- 
lation of  Kentucky  Statutes,  1899,  section  1975,  punishing  the 
betting  on  any  election  held  under  the  State  or  Federal  Consti- 
tutions. 

2.  A  warrant  charging  defendant  with  having  on  November  20,  1901, 
bet  on  the  result  of  the  election  for  Governor  on  November  7, 
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1901»  Is  fatally  defective,  In  the  absence  of  a  specific  allegation 
that  the  result  of  the  election  was  not  known,  where,  as  a  mat- 
ter of  fact,  no  election  for  Governor  was  held  in  1901,  and  the 
last  election  preceding  the  issuance  of  the  warrant,  in  1902.  was 
.held  In  1900,  as  it  will  be  presumed  that  the  result  of  the  election 
had  been  determined  and  announced  at  the  time  of  the  alleged 
bet, 

L.  B.  FINN  AND  C.  J.  PRATT,  fob  commonwealth. 
(No  briefs.) 

Opinion  of  the  coubt  by  CHIEF  JUSTICE  BURNAM — ^Affibming. 

The  Commonwealth  appeals  in  this  case  from  a  judgment 
of  the  Simpson  Circuit  Court  sustaining  a  general  demurrer 
to  the  following  warrant :  "Commonwealth  of  Kentucky.  To 
the  Sheriff  or  Any  Coqstable  of  the  County  of  Simpson,  or 
Marshal  of  the  City  of  Franklin,  Slate  of  Kentucky:  It  ap- 
pearing from  the  sworn  statements  of  J.  H.  Durbin  that  there 
are  reasonaole  grounds  for  believing  that  J.  M.  Leak  haft 
committed  the  offense  of  betting  on  an  election  held,  under 
the  Constitution  and  laws  of  the  State  of  Kentucky,  in  Simp- 
son county,  Kentucky,  committed  as  follows,  to-wit:  The 
said  Leak  heretofore,  to-wit,  on  the  20th  day  of  November, 
1901,  in  said  county  of  Simpson,  and  State  aforesaid,  did 
unlawfully  and  willfully  bet  and  wager  money  of  the  value 
of  fifty  dollars  (his  own)  with  one  John  Durham  upon  the 
election  for  Governor  which  was  held  in  and  for  the  State 
of  Kentucky,  under  the  Constitution  and  laws  of  the  said 
State,  on  November  7,  1901,  wherein  William  Taylor  was  the 
Republican  candidate  for  said  office  of  Governor,  and  Wil- 
liam Goebel  was  the  Democratic  candidate  for  said  office 
of  Governor.  Said  money  (foO)  as  aforesaid  was  w^agered 
against  '^n  equal  amount  (?50)  which  was  bet  by  the  said 
Durham  as  aforesaid.  Done  as  aforesaid  against  the  peace 
"and  dignity  of  the  Commonwealth  of  Kentucky.  You  are 
therefore  commanded'  to  arrest  the  said  Leak  forthwith,  and 
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bring  him  before  me,  or  some  other  magistrate  of  Simpson 
county,  to  be  dealt  with  as  the  law  directs.  Witness  my 
hand,  as  judge  of  the  Simpson  County  Court,  this  3d  day 
of  February,  1902.  W.  S.  McClanahan,  Judge,  S.  C.  •C.'* 
This  warrant  was  issued  for  a  violation  of  section  1973  of 
the  Kentucky  Statutes  of  1899,  which  reads  as  follows:  "If 
any  person  shall  wager  or  bet  any  sum  of  money  or  anything 
of  value  upon  any  election  under  the  Constitution  and  laws 
of  this  Commonwealth,  or  the  Constitution  and  laws  of  the 
United  States,  he  shall  be  fined  one  hundred  dollars,  to  be 
recovered  in  any  county  where  the  party  so  offending  may 
be  found,  or  where  the  bet  is  made."  A  general  demurrer 
having  been  overruled,  a  trial  of  the  defendant  under  this 
warrant  before  the  county  judge  resulted  in  his  conviction^ 
and  the  infliction  of  the  fine  of  |100.  An  appeal  was  prose* 
cuted  by  the  defendant  from  the  judgment  of  the  county  court 
to  the  circuit  court.  Upon  the  trial  of  the  demurrer  in  the 
circuit  court,  it  was  held  that  the  facts  recited  in  the  war- 
rant did  not  constitute  an  offense.  In  that  court  the  de- 
murrer was  sustained  and  warrant  dismissed,  and  the  com- 
monwealth has  appealed. 

Section  27  of  the  Criminal  Code  requires  that  the  warrant 
of  arrest  should,  in  general  terms,  describe  the  offense  charged 
to  have  been  committed,  and  the  city  or  county  in  which 
it  was  committed.  And  section  124  of  the  Criminal  Code 
requires  that  an  indictment  should  be  direct  and  certain 
as  regards  the  party,  the  offense,  the  county,  and  the  par- 
ticular circumstances  of  the  offense  charged,  if  they  be  nec- 
essary to  constitute  a  complete  offense.  Encycl.  of  PI.  & 
Pr.,  p.  404,  says:  "An  indictment  for  betting  on  an  elec- 
tion should  state  the  purpose  for  which  the  election  bet 
on  was  held,  and  the  date  of  the  election,  and  that  it  would  • 
be  sufficient  if  the  indictment  charged  that  the  bet  was  made 
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before  the  result  of  the  election  was  known,  and  that  it 
would  be  sustained  bj  evidence  that  the  bet  was  made  after 
the  election,  but  before  the  result  was  known."  In  Lewellen 
V.  State,  18  Tex.,  538,  it  Was  held  that  a  charge  that  de- 
fendant on  the  1st  day  of  August,  1844,  "bet  money  upon 
the  result  of  an  election  ordered  and  held  in  Fayette  county, 
according  to  law,  for  the  election  of  a  clerk  of  the  district 
court  of  Fayette  county,  in  the  State  of  Texas,"  does  not 
suflSciently  specify  the  time  of  the  election,  while  the  charge 
that  defendant  bet  that  R.  would  be  elected  Governor  of 
Pennsylvania,  under  the  Constitution  and  laws  of  that  State, 
on  the  9th  of  October  in  the  year  1838,  sufficiently  alleges 
the  time  of  the  election.  See  Sherban  v.  Commonwealth, 
8  Watts,  212,  34  Am.  Dec,  4G0.  The  section  of  the  statute 
on  which  the  warrant  was  issued  was  before  this  court  in 
the  case  of  Commonwealth  v.  Avery,  77  Ky.,  625,  29  Am. 
Rep.,  429,  and  it  was  held  there  to  be  a  violation  of  the 
statute  if  the  bet  was  made  after  the  election  had  been  held, 
but  before  the  result  had  been  declared.  In  that  case  the 
defendant  relied  upon  State  v.  Mahan,  2  Ala.,  340,  as  author- 
ity for  the  position  that  a  bet  made  after  the  election  on 
the  result  thereof  was  not  against  the  statute.  In  comment- 
ing upon  this  case,  the  court  said:  ^*The  conclusion  reached 
by  the  court  appears  to  be  a  correct  one,  but  not  for  the 
reason  assigned.  The  demurrer  should  have  been  sustained 
because  the  indictment  showed  that  the  election  had  been 
held  two  months  prior  to  the  time  the  bet  was  made,  but! 
it  did  not  charge  that  the  result  was  unknown  to  the  par- 
ties at  the  time  the  bet  was  made.  After  such  a  lapse  of 
time,  in  the  absence  of  any  express  allegation  to  the  contravy, 
the  result  of  the  election  would  be  presumed  to  be  known  to 
the  parties.  In  that  case  there  could  be  no  offense  against 
the  letter  or  spirit  of  the  statute." 
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There  is  some  conflict,  but  the  great  weight  of  the  authori- 
ties is  to  the  effect  that  a  bet  made  after  the  election  had 
been  held,  and  the  result' finally  ascertained  and  announced, 
is  not  a  violation  of  either  the  letter  or  spirit  of  the  stat- 
ute. But  if  the  result  of  the  election  has  not  been  distinctly 
ascertained  an,d  determined,  it  is  a  violation  of  the  statute^ 
even  if  the  bet  was  made  after  the  day  on  which  the  electioa 
was  held.  The  same  technical  strictness  is  not  required  in 
a  proceeding  by  warrant  as  by  indictment,  and  ordinarily 
a  warrant  in  the  form  prescribed  by  the  Code  sufficiently 
describes  the  offense ;  but,  if  made  to  appear  to  the  satisfac- 
tion of  the  court  that  a  defendant  can  not  intelligently  make 
defense,  it  should  be  made  more  specific.  But  when,  as  in 
this  case,  the  facts  recited  in  the  warrant  show  conclusively 
that  no  public  offense  has  been  committed,  the  trial  court 
properly  sustained  a  demurrer.  No  election  was  held  for  the 
office  of  Governor  on  the  7th  of  November,  1901,  nor  were 
William  Taylor  and  William  Goebel  candidates  for  Gov- 
ernor at  that  time.  The  last  election  for  the  office  of  Gov- 
ernor preceding  the  issual  of  the  warrant,  on  the  3d  of 
February,  1902,  was  held  in  1900;  and,  in  the  absence  of 
a  specific  allegation  to  the  contrary,  the  court  properly  pre- 
sumed that  the  result  of  the  election  had  been  ascertained 
and  determined. 

For  reasons  indicated,  the  judgment  is  affirmed. 
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Case  58 — ^Action  by  Calvin  I.  Hurt  against  thb  L.  A  N.  R«  R.  Co. 
FOB  Pebsonal  Injubies. — Oct.  23. 


Hurt  V,  Louisville  &  N.  E.  R.  Oo. 


APPEAL  FBOM   JEFFEBSON  CIBCT7IT  COUBT,   COMMON   PIZAS  BBANCH,  FIB8T 

division. 

Judgment  for  Defendant  and  Plaintiff  Appeals.    Affibmed. 

Master   and  Servant — Negligence^New  Trial — Discretion  op 
Trial  Court — Question  Fob  Jubt — Scintilla  of  Evidencil 

Held:     1.  Rulings  on  motions  for  new  trial  will  not  be  disturbed 
unless  it  appear  that  the  discretion  of  the  court  has  been  abused. 

2.  Where*  the  trial  judge  is  convinced  that  the  verdict  has  been  re- 

turned either  under  a  misunderstanding  on  the  part  of  the  Jury, 
or  because  of  prejudice  or  other  undue  influence,  it  Is  his  duty 
to  set  it  aside. 

3.  Plaintiff  mounted  a  moving  car  and  attempted  to  set  the  brake, 

when  "something  slipped  or  gave  way,"  and  he  fell  in  front  of 
the  car.  There  was  evidence  in  an  action  for  the  injury  that 
he  was  using  a  brake  stick,  contrary  to  the  rules  of  the  company. 
Held,  That  it  was  proper  not  to  submit  to  the  Jury  the  question 
of  negligence  in  delivering  the  car  at  a  dangerous  rate  of  speed, 
since,  if  the  brake  was  in  proper  condition,  the  speed  could  not 
have  caused  the  injury,  and,  if  defective,  the  speed  was  imma- 
terial. 

4.  A  brakeman  was  giving  a  brake  wheel  a  hard  turn,  when  "some- 

thing gave  way,"  and  he  fell  and  was  injured;  and  it  was  his 
theory  that  the  brake  chain  was  too  long,  so  that  It  lapped  on 
itself,  and,  when  he  put  the  force  on,  the  chain  slipped.  There 
was  no  evidence  that  the  brake  was  defective,  but  one  witness 
testified  he  examined  a  car  which  had  been  pointed  out  by  "some 
railroad  employes"  on  the  following  day,  and  that  one  of  the 
links  of  the  brake  chain  was  pressed  together.  Held,  That  there 
was  a  scintilla  of  evidence,  requiring  the  case  to  go  to  the  jury. 
6.  A  verdict  is  not  to  be  sustained  upon  a  mere  scintilla  of  evidence, 
where  it  is  flagrantly  against  the  weight  of  all  the  evidence. 
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6.  In  a  servant's  personal  injury  action,  where  the  circumstances 
show  nothing  as  to  the  real  cause,  but  leave  it  to  conjecture 
whether  it  was  the  negligence  of  the  master,,  the  fault  of  the  injured 
servant*  or  an  utfaccountable  accident,  there  is  a  failure  of  proof. 

BENNETT  H.  YOUNG  xjhd  EDWIN  C.  WAIDB,  attorneys  fob  ap- 
pellant. 

This  is  the  third  trial  of  this  case.  On  the  first  trial  there  was 
a  hung  jury.  On  the  second'  trial  on  precisely  the  same  evidence 
that  was  heard  on  the  last  trial,  the  jury  returned  a  verdict  for 
the  plaintiff  for  $10,000  damages,  which  was  set  aside  by  the 
court.  On  the  third  and  last  trial  nine  of  the  jurors  returned 
a  verdict  for  the  defendant  and  of  this  verdict  and  the  judgment 
of  the  court  thereon,  as  well  as  on  the  judgment  of  the  court 
in  setting  aside  the  verdict  in  favor  of  the  plaintiff  on  the  sec- 
ond trial,  this  appeal  is  prosecuted. 

The  plaintiff  in  setting  a  brake  on  one  of  appellee's  cars  which 
he  was  required  to  do,  by  some  defect  In  the  appliances,  as  he 
claims,  was  thrown  from  the  car  and  injured  by  the  loss  of  one 
leg,  one  arm  and  one  eye. 

The  appellant  contends: 

1.  The  order  setting  aside  the  verdict  and  judgment  of  May 
3,  1901,  and  granting  the  defendant  a  new  trial  was  erroneous. 

2.  The  instructions  given  by  the  court  oa  the  last  trial  did 
mot  embrace  the  law  of  the  case. 

AUTHORITIES  CITED. 

Crowley  v.  L.  &  N.  R.  R.  Co.,  21  R.,  1434;  Richards  v.  L.  A 
N.  R.  R.  Co.,  21  R.,  1478;  L.  &  N.  R.  R.  Co.  v.  Rlcketts,  21  R., 
662;  Meek  v.  McCall,  12  R.,  796;  Curry  v.  Fetter,  16  R..  494; 
•Legrand  v.  Baker,  6  Mon.,  236;  Am.  &  Eng.  EIncy.  of  Law,  vol. 
16,  p.  554;  Evening  Post  v.  Richardson,  24  R.,  457;  Chapman 
V.  McOormick,  96  Ky..  479;  M.  K.  &  T.  v.  McGlenny,  89  Tex.. 
635;  ONlel  v.  Dry  Dock  Co.,  129  N.  Y.,  125;  Manin  v.  Dennlson, 
.78  Cal.,  202;  Richmond  &  D.  R.  Co.  v.  Barrett,  88  Va..  538; 
Snowden  v.  Waterman,  106  Ga.,  384;  Plattsmouth  v.  Boeck,  32 
Neb.,  297;  Wilmott  v.  Corregan,  C.  S.  Co.,  106  Mo.,  535;  City 
&  Sur.  R.  Co.  V.  Findley.  76  Ga.,  311;  Earl  Fruit  Co.  v.  Curtis. 
116  Cal..  632;  Bailey  v.  Tygart  Valley  Iron  Works,  10  R..  677; 
Annlston  Lime  &  Coal  Co.  v.  Lewis,  107  Ala.,  535;  Hermany  v. 
Globe  Foundry  Co.,  112  Mich.,  616;  Eureka  Tent  Co.  v.  Bolt 
Cap  Smith  Co.,  78  Md.,  179;  Holms  v.  Whlttaker,  23  Ore.,  319; 
Chappel  V.  Trent,  90  Va.,  849;  Gamble  ▼.  Mullln,  74  Iowa,  99. 
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HELiM,  BRUCE  ft  HELM,  fob  appellee. 

AUTHORITIES  CITED. 

1.  A  new  trial  will  often  be  granted  where  it  would  be  im- 
proper to  give  a  peremptory  instruction  in  advance  of  the  trial. 
Buford  V.  L.  ft  N.  R.  R.  Co.,  82  Ky..  287. 

2.  The  appellate  court  is  less  inclined  to  disturb  the  action  of 
the  circuit  court  in  granting  a  new  trial  than  in  refusing  one. 
Reliance  Textile  ft  Dye  Works  v.  Mitchell,  24  Ky.  Law  Rep., 
1286;  B.  H.  Taylor,  Jr.  ft  Sons  v.  Louisville  Public  Warehouse 
Co.,  24  Ky.  Law  Rep..  1656,  1659. 

3.  Mere  proof  of  injury,  with  attending  circumstances  showing 
that  the  party  charged  with  neglect  may  be  blameless  or  may  be 
at  fault  will  not  do.  Hughes'  Admr.  v.  Cincinnati,  ftc.,  Ry.  Co., 
91  Ky.,  531;  Louisville  Gas  Co.  v.  Kaufman,  Straus  ft  Co.,  105 
Ky.,  156;  L.  ft  N.  R.  R.  Co.  v.  Wathen,  22  Ky.  Law  Rep.,  85; 
Illinois  Central  R..  Co.  v.  Ghol^on,  23  Ky.  Law  Rep.,  2210. 

4.  Mere  proof  of  negligence,  without  proving  that  such  negli- 
gence caused  the  injury  complained  of,  is  immaterial.  Wintuska's 
Admr.  v,  L.  ft  N.  R.  R.  Co.,  14  Ky.  Law  Rep.,  580. 

Opinion  of  the  court  by  JUDGE  O'RBAR — Affirming. 

Appellant  was  a  member  of  a  switching  crew  In  appellee^s 
yard  at  Louisville.  A  flat  car  loaded  with  railroad  rails  was 
"kicked"  or  turned  loose  with  a  strong  shove  from  the  loco- 
motive, down  a  track  that  crossed  a  public  street.  It  was 
appellant's  duty  to  mount  this  car  as  it  passed  him,  and  to 
set  the  brake  so  as  to  stop  it  within  a  reasonable  distance. 
In  setting  the  brake,  appellant  fell  or  was  thrown  from  the 
car,  falling  in  front  of  it,  and  lost  two  of  his  limbs,  and  was 
otherwise  hurt.  This  suit  charged  that  the  injury  was  be- 
cause of  the  gross  negligence  of  appellee's  agents  in  charge 
of  the  locomotive  in  delivering  the  car  at  a  too  rapid  rate, 
and  in  the  failure  of  appellee  to  provide  the  car  with  a  safe 
brake.  The  car  was  turned  loose,  when  goiing,  appellant 
testified,  at  eight  or  ten  miles  an  hour.  Witness  for  appellee 
said  at  two  to  six  miles  an  hour.  Others  thought  it  was 
more  than  ten  miles  an  hour,  while  some  expert  witnesses, 
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who  were  not  present  at  the  time  of  injurj%  tbou^t,  from 
the  distance  the  ear  traveled  before  stopping,  that  it  was 
from  twelve  to  twenty  miles  an  hour.  Appellant  made  two 
efforts  to  set  the  brake.  The  first  time  he  thought  it  was 
set  tight  enough,  but,  finding  it  was  not,  and  probably  be- 
cause of  a  command  of  some  one  to  stop  the  car,  he  attempted 
to  set.it  tighter.  He  says  that,  as  he  swayed  his  body  for- 
ward and  outward  to  give  the  4)rake  wheel  the  necessary 
turn,  "something  slipped  or  gave  way,"  and  he  fell  in  front 
of  the  moving  car*  He  did  not  know  what  it  was  that 
slipped  or  gave  way.  He  had  not  previously  examined  the 
brake  or  the  car,  nor  had  opportunity  to,  so  far  as  was 
shown,  and  did  not  afterward  examine  it.  The  brake  was 
an  upright  iron  rod,  extending  about  three  feet  above  the 
platform  of  the  car,  and  surmounted  with  an  iron  wheel 
used  in  turning  it.  It  extended  below  the  platform.  A 
chain  was  attached  to  the  lower  end,  and  connected  with 
a  horizontal  rod  attached  to  the  brake  beam.  As  the  brake 
wheel  was  turned,  the  chain  was  wound  around  the  upright 
rtod,  thereby  shorten ilng  the  chain  and  drawing  the  brakes 
against  the  wheels.  Appellant  said  that  he  thought — ^and 
that  is  his  theory  of  the  cause  of  the  accident — that  this 
chain  was  too  long,  and  lapped  upon  itself,  partially,  in 
the  setting  up  of  the  brake,  and,  when  he  put  the  extra  force 
on  the  wheel  to  set  it  tighter,  the  chain  slipped  oflP  the  lap, 
whereby  he  was  given  an  unexpected  lurch  forward  and  was 
thro^^Ti,  as  stated.  If  the  chain  was  so  long  as  to  permit 
it  to  overlap,  or  "ride"  itsejf,  it  is  claimed  that  it  was  an 
unsafe  provision,  and  that  allowing  it  to  be  so  was  negli- 
gence on  the  part  of  the  company.  A  number  of  persons 
inspected  the  car  and  the  brake  immediately  after  the  acci- 
dent— within  a  few  minutes — and  while  it  was  in  the  same 
condition  as  it  was  when  the  injury  occurred.     They  all 
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testified  that  the  chain  was  not  too  long^  and  was  in  perfect 
order.  The  brake  was  set  up,  and  worked  properly.  There 
were  three  trials  of  the  case.  At  the  first  trial  ^he  juryf 
disagreed.  Upon  the  second  trial  the  jury  returned  a  verdict 
for  appellant  in  the  sum  of  |10,000.  A  motion  was  made 
by  the  company  for  a  new  trial,  based  upon  numerous 
grounds — among  others,  that  the  verdict  was  fiagrantly 
against  the  weight  of  the  evidence,  and  that  the  verdict  was 
excessive.  The  court  granted  a  new  trial,  but  upon  which 
of  the  grounds,  the  record  does  not  show.  Upon  the  third 
trial,  upon  substantially  the  same  evidence  and  under  prac- 
tically the  same  instructions,  the  jury  found  for  the  defend- 
ant (appellee) «  Appellant's  motion  for  a  new  trial  was 
overruled.  This  appeal  jseeks  to  reverse  the  action  of  the 
trial  court  in  setting  aside  the  verdict  for  |10,000  and  grant- 
ing a  new  trial  of  the  action,  and  to  have  this  court  order 
a  reinstatement  of  the  judgment  upon  that  verdict,  or,  if 
that  is  not  done,  then  that  the  judgment  in  this  case  upon 
the  verdict  rendered  at  the  last  trial  be  set  aside  because 
the  court  failed  to  properly  instruct  the  jury  at  appellant's 
instance. 

We  will  first  review  the  action  of  the  trial  court  in  set- 
ting aside  the  verdict  in  appellant's  behalf.  Appellee  in- 
sisted that  there  was  no  evidence  to  have  authorized  the 
submission  of  the  case  to  the  jury  at  all,  and  that  its  mo- 
tion for.  a  peremptory  instruction  should  have  been  sus- 
tained. The  trial  court,  however,  did  not  set  aside  the  ver- 
dict on  this  ground,  manifestly,  because,  upon  the  next  trial, 
when  the  evidence  was  not  materially  different,  he  again 
refused  to  grant  a  peremptory  instruction,  and  submitted 
the  case  to  the  jury.  Nor  was  the  action  of  the  court  prob- 
ably based  upon  the  complaint  of  the  company  that  the  court 
had  misinstructed  the  jury,  for  upon  the  next  trial  he  gave 
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about  the  same  instructions  as  before.  His  action,  then, 
must  have  been  based  upon  the  ground  either  that  the  ver- 
dict was  not  sustained  by,  but  was  contrary  to,  the  evi- 
dence, or  that  the  amount  of  damages  was  excessive. 

Trial  courts  have,  and  ought  to  have,  a  very  liberal  dis- 
cretion accorded  to  them  in  the  matter  of  passing!  upon 
grounds  for  a  new  trial;  and  in  this,  as  iil  other  matters 
of  discretion,  their  judgments  therein  should  not  be  disturbed, 
except  it  should  appear  that  its  exercise  has  been  abused. 
The  judge  who  presides  at  the  trial  has  an  opportunity,  that 
this  court  can  not  have,  of  seeing  the  manner  in  which  the 
witnesses  testify,  of  observing  the  attention  and  conduct  of 
the  jury,  and  the  demeanor  of  the  parties  and  counsel,  and 
of  many  other  circumstances  which  might  affect  the  verdict. 
He  has  also  an  opportunity,  and  it  is  his  duty,  to  note  the 
evidence  submitted  to  the  jury,  and,  while  it  is  the  province 
of  the  jury  to  decide  the  questions  of  fact  involved  in  fhcl 
issue  being  tried,  yet  they  should  not  be  allowed  to  disre- 
gard it.  Where  the  trial  judge  is  convinced  that  the  evidence 
does  not  warrant  the  jury's  verdict,  and  that  the  verdict  has 
been  returned  either  under  a  misunderstanding  upon,  the  part 
of  the  jury,  or  because  of  their  prejudice,  or  other  undue  In- 
fluence, it  is  certainly  within  the  province  of  the  court,  as 
well  as  his  duty,  to  set  it  aside.  In  Reliance  Textile  &  Dye 
Works  V.  Mitchell,  24  R.,  1286,  71  S.  W.,  425,  we  held :  "This 
court  is  less  inclined  to  disturb  the  action  of  the  circuit  judge 
in  granting  a  new  trial  than  in  refusing  one,  for  the  reason 
that  the  new  trial  simply  gives  the  parties  another  hearing, 
without  finally  settling  their  rights.  .  .  .  The  law  has 
wisely  vested  in  the  circuit  judge  a  judicial  discretion  on 
this  subject."  Also,  see,  Taylor,  Jr.,  v.  Louisville  PubUc 
Warehouse  Co.  (Ky.)  72  S.  W.,  20.  The  circuit  judge,  under 
the  evidence  in  this  case,  was  acting  clearly  within  his  su- 
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pexvisoTj  discretion  in  setting  aside  the  verdict  npon  the 
ground  that  it  was  against  the  weight  of  the  evidence^  and 
flagrantly  so. 

The  principal  criticism  of  the  last  trial  is  that  the  trial 
court  failed  to  submit  to  the  jury  dn  element  of  appellee's 
negligence  that  was  charged  in  the  petition,  and  claimed  to 
be  justified  by  the  evidence.  The  circuit  court  told  the  jury, 
in  substance^  that  it  was  the  duty  of  the  railroad  company 
to  provide  safe  appliances  upon  the  car,  and  that  if  it  failed 
to  do  so,  in  that  the  brake  was  defective,  and  that  it  knew, 
or  by  the  exercise  of  ordinary  care  might  have  known,  of  the 
defect  in  time  to  have  remedied  it  before  the  accident,  and 
that  the  injury  was  caused  by  such  defect,  without  negli- 
gence upon  the  part  of  the  plaintiff,  then  the  jury  should 
find  for  the  plaintiff.  The  complaint  is  that  the  court  failed 
to  submit  to  the  jury  also  the  question  whether  the  defendant 
was  not  negligent  in  delivering  or  sending  the  car  to  plain- 
tiff at  a  reckless  and  dangerous  rate  of  speed.  The  court 
declined  to  instruct  upon  this  theory,  because,  as  said  in  his 
opinion  on  that  point,  the  evidence  showed  conclusively  that 
appellant  was  not  injured  by  the  rate  of  speed,  for  he  mount- 
ed the  car  in  safety,  whether  it  was  running  too  fast  or  not. 
The  argument  for  appellant  at  this  point  is  that  the  mo- 
mentum of  the  car,  being  too  rapid,  necessitated  more  force 
to  be  put  upon  the  brake  to  stop  it ;  that,  at  a  moderate  and 
proper  speed,  it  could  have  been  stopped  by  appellant's  first 
effort  in  setting  the  brake;  and  that  therefore  his  injury 
was  caused  by  the  high  speed  of  the  car.  While  not  without 
some  plausibility,  we  can  not  agree  that  this  position  is 
sound.  The  rate  of  speed  of  the  car  was  not  the  proximate 
cause  of  the  injury,  according  to  the  appellant's  testimony, 
but  it  was  something  about  the  brake  that  slipped.  If  the 
brake  had  been  in  proper  condition,  the  rate  of  speed  of  the 
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car  conld  not  bave  caused  the  injury.  On  the  other  hand^ 
if  the  hrake  was  defective^  as  charged^  it  is  not  material  at  ^ 
wjiat  speed  the  car  was  moving — whether  two  miles  an  honr 
or  twenty  miles — ^because,  if  appellant  was  injured  by  that 
defect,  the  company  is  liable.  To  have  submitted  to  the  jury 
the  question  of  appellant's  negligence  upon  the  question  of 
speed  of  the  car  would  have  been  misleading.  It  might  have 
been  that  the  car  was  turned  loose  at  a  point  in  the  city 
where  its  rate  of  speed  was  negligent  to  those  using  the 
street,  or  to  one  required  to  make  a  coupling  of  the  car; 
but,  to  the  brakeman  who  was  safely  upon  it,  there  is  noth- 
ing in  the  evidence  to  show  that  it  was  at  all  negligent.  If 
the  brake  had  been  worked  properly,  and  there  was  no  other 
cause  for  the  accident,  appellant  could  not  have  been  thrown 
from  the  car  merely  by  the  rate  of  its  speed,  nor  does  he 
claim  that  he  was.  There  was  evidence  tending  to  show  that 
appellant  was  using  a  brake  stick,  in  violation  of  the  rules 
of  the  company,  the  danger  of  which  was  well  known  to  him. 
This  is  what  might  have  slipped.  Appellant  may  in  some  way, 
unaccountable  even  to  himself,  have  lost  his  balance  and 
fallen.  At  any  rate,  there  is  nothing  to  show  that  the  rate 
of  speed  was  the  direct  or  proximate  cause  of  his  injury.  It 
was  therefore  proper  not  to  have  submitted  that  question  to 
the  jury. 

The  plaintiff's  theory  of  the  cause  of  the  accident,  so  far 
as  the  condition  of  the  brake  is  concerned,  is  only  a  theory. 
He  does  not  profess  to  know  personally  what  was  the  cause. 
No  witness  testifying  for  him  said  that  the  brake  was  in 
any  wise  defective,  or  that  it  was  possible  for  the  chain  to 
have  overlapped  as  surmised  in  the  theory  for  appellant. 
The  witness  Bashaw,  who  testified  for  plaintiff  that  he  had 
examined  a  car  which  had  been  pointed  out  by  "some  railroad 
employes'*  on  the  following  day,  and  that  one  of  the  links 
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of  the  brake  chain  was  pressed  together,  does .  not  really 
identify  the  car,  nor  the  relation  to  appellee  of  the  person 
who  pointed  It  out  to  him.  But  even  if  this  witness'  identi- 
lication  of  the  car  had  been  satisfactory^  the  evidence  was 
simply  overwhelming  that  he  was  mistaken — that  the  chain 
was  not  defective,  as  stated.  However,  this  constituted  what 
what  might  be  called  a  scintilla  of  evidence,  requiring  a 
submission  of  the  question  to  the  jury.  Appellee's  motion 
for  a  peremptory  instruction  was  properly  overruled.  But 
it  does  not  follow  by  any  means  that  the  rule  requiring  the 
submission  of  a  case  to  the  jury  if  there  is  a  scintilla  of  evi- 
dence means  that  a  verdict  may  be  sustained  upon  a  mere 
scintilla  of  evidence,  where  it  is  flagrantly  against  the  weight 
of  all  the  evidence.  Before  the  injured  servant  can  recover 
damages  from  his  master,  he  must  show  that  his  injury  was 
caused  by  some  neglect  of  the  master,  or  by  some  other  ser- 
Tant  of  the  master,  which  is  imputed  to  him.  It  Is  not  enough 
to  show  merely  that  the  plaintiff  sustained  his  Injury  while 
in  the  service  of  the  master.  V^Tiere  the  circumstances  at- 
tending the  injury  show  nothing  as  to  the  real  cause,  but 
leave  it  to  conjecture  whether  it  was  the  negligence  of  the 
master,  the  fault  of  the  injured  servant,  or  an  unaccountable 
accident,  there  is  a  failure  of  proof.  The  cause  of  the  injury 
must  be  proved.  Unless  it  is  shown  affirmatively,  there  can 
be  no  recovery.  Hughes  v.  Cincinnati,  etc.,  Ry.  Co.,  91  Ky,, 
526,  13  R.,  72,  16  S.  ^Y.,  275;  I^ouisville  Gas  Company  v. 
Kaufman,  Straus  &  Co.,  105  Ky.,  131,  20  R.,  1069;  48  S.  W., 
434;  L.  &  N.  R.  Co.  v.  Wathen,  22  R.,  82,  49  S.  W.,  185; 
Illinois  Central  R.  Co.  v.  Gholson,  23  R.,  2209,  66  S  W,, 
1018. 
The  judgment  of  the  circuit  court  must  be  affirmed. 
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Case  59— Action  by  Walter  Martin's  Admr.  against  the  Cumber- 
land Telegraph  and  Telephone  Co.  for  Causing  Death  of 
Piaintutf's  Intestate. — Oct.  28. 

e 

Cumberland  Telegraph  &  Telephone  Oo. 
V.  Martin's  Admr. 

appeal  from  lincoln  circuit  court. 

Judgment  for  Plaintiff  and  Defendant  Appeals,    Reversed. 

Electricity  —  Injuries  —  Telephone  Wires — ^Maintenance — Negli- 
gence— Duty  to  Licensees. 

Held:  Deceased  took  refuge  from  an  electric  storm  under  the  porch 
of  a  store.    He  placed  his  hack  against  an  iron  grating  over  a 

^  window,  and  was  subsequently  killed  by  lightning  which  struclc 
one  of  defendant's  telephone  poles  near  the  store  and  was  con- 
ducted to  the  porch  by  a  wire  negligently  maintained  over  the 
metal  roof  thereof,  and  from  the  roof  to  the  iron  grating,  and 
thence  to  deceased.'  Held,  That  deoeaesed  was  a  bare  licensee 
in  the  place  where  he  was  killed,  and  that  defendant  owed  him 
'  no  duly  to  properly  maintain  the  wire. 

WM.  L.  CRANBERRY  and  HUMPHREY.  BUKNIETT  ft  HUMPH- 
REY, attorneys  for  appellant.  ' 

The  deceased  was  killed  by  a  stroke  of  lightning  while  sitting 
upon  a  box  under  the  porch  of  a  store  building  belonging  to  a 
man  named  Ike  Hamilton.  The  store  was  not  occupied,  but  de- 
ceased had  gone  there  with  others  to  get  shelter  from  a  storm. 

The  claim  against  the  telephone  company  is  based  upon  the 
theory  that  the  lightning  which  caused  Martin's  death  struck 
a  wire  belonging  to  the  telephone  company  and  following  that 
wire  passed  over  the  end  of  the  porch  of  the  Hamilton  store  and 
thence  into  a  wire  screen  against  which  the  deceased  Martin  was 
leaning  and  through  his  body  to  the  earth. 

It  is  claimed  that  the  telephone  company  owned  the  wire  fn 
question  and  was  guilty  of  negligence  in  fastening  It  to  the  cor- 
ner of  the  store. 

The  jury  found  against  the  Cumberland  Telephone  Company  i!t 
the  sum  of  $5,000. 

We  claim  that  under  the  instructions  given  by  the  court  to  tie 
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jury  they  were  called  upon  to  try  a  case  which  the.  plaintiff  by 
an  amended  petition  had  withdrawn  from  their  consideration. 

!We  submit  that  the  Instructions  are  erroneous  in  requiring 
that  the  defendant  should  so  put  its  wire  upcm  the  building  as  to 
make  it  reasonably  safe  to  those  who  were  or  might  be  at  or 
about  the  place. 

The  evidence  had  di8ck)sed  that  the  house  was  vacant,  and  we 
entirely  fail  to  understand  what  duty  rested  upon  the  teleiphone 
company  to  make  a  vacant  house  safe  for  any  one  who  might  go 
Into  It  without  even  a  license  from  its  owner. 

AUTHORITIES   CITED. 

Lockat  V.  Lutz,  94  Ky.,  287;  Clark  v.  Hart,  17  R.,  604;  Reeves 
V.  French,  20  R.,  220;  Mitchell-Tranter  Co.  v.  Ehmett,  23  R., 
1788;  Coins  v.  Selden,  U  R.,  3  Com.  Pleas,  495;  Blakemore  v. 
Bristol,  Ac,  R.  Co.,  8  El.  ft  BL,  1035;  WInterbottom  v.  Wright 

10  Meeson  ft  W.,  109;  Losee  v.  Chute,  51  N.  Y.,  494;  Goodlander 
Mill  Co.  V.  Standard  Oil  Co.,  63  Fed.  Rep..  401;  Cleveland  Rail- 
way V.  Ballantyne,  84  Fed.  Rep.,  935;  Heaven  ft  Pender  Law  Rep., 

11  Queens  Bench  Dw.,  512;  1  Shearman  ft  Redfleld  on  Negligence, 
sec.  8;  21  Am.  ft  Eng.  Ency.  of  Law,  2d  ed.,  510;  Nolan  v.  N. 
Y.,  N.  H.  ft  H.  R.  R.  Co.,  53  Conn.,  461;  Gibson  v.  Leonard,  37  111. 
App.,  348;  Sutton  v.  N.  Y.  ft  H.  R.  R.  Co..  66  N.  Y.,  246;  Louis- 
ville Gas  Co.  V.  Kaufman,  Straus  ft  Co.,  105  Ky.,  142,  156,  157; 
Hughes  V.  R.  R.  Co.,  91  Ky.,  526;  Wintuska's  Admr.  v.  R,  R] 
Co.,  14  R.,  579. 

W.  G.  WELCH  AND  W.  O.  WARREIN.  attorxeys  fob  appellee. 

We  contend: 

1.  A  party's  liability  to  trespassers  depends  upon  the  former's 
contemplation  of  the  likelihood  of  their  presence  on  their  prem- 
ises, and  the  probability  of  injuries  from  contact  with  conditions 
existing  there,  and  when,  under  the  circumstances,  a  technical 
trespass  may  reasonably  be  anticipated,  the  owner  of  the  prem- 
ises will  be  liable  for  failure  to  take  reasonable  precautions  to 
prevent  injury  to  the  trespasser. 

2.  The  law  in  relation  to  the  users  for  gain  of  the  tremen- 
dous power  of  electricity  is,  that  a  telephone  company,  for  in- 
stance, owes  to  the  public  the  duty  of  so  hanging  and  managing 
its  wires  as  not  to  injure  or  kill  any  person  anywhere  who  Is 
not  an  actual  trespasser  upon  the  premises  or  property  of  the 
company  and  tcho  is  not  at  the  time  conscious  of  flh^  danger  to 

Hohich  he  has  exposed  himself. 

3.  It  does  not  lie  in  the  mouth  of  the  defendant  company  to 
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say  that  deceased  wate  a  trespasser  when  the  proof  shows  that 
the  company  itself  was  a  continuous  trespasser  by  the  use  of 
the  storehouse  where  the  accident  occurred,  against  the  will  and 
protest  of  the  owner.  If  deceased  was  a  trespasser  he  was  not 
a  trespasser  upon  the  defendant  company.  The  place  where  he 
sought  temporary  shelter  from  the  storm  being  'an  unincVosed 
porch  to  a  storehouse  on  a  public  street,  a  porch  with  an  earthen 
floor  and  roof  overhead. 

4.  The  fact  as  to  whether  there  was  negligence  on  the  part  of 
defendant  company  and  whether  that  negligence  was  the  proxi- 
mate cause  of  decedent's  death,  were  questions  peculiarly  in  the 
province  of  the  jury,  and  the  jury's  determination  of  these  ques- 
tions will  not  be  set  aside  unless  obviously  or  flagrantly  wrong. 

5..  The  evidence  shows  that  the  telephone  wire  passed  almost 
parallel  with  and  two  and  a  half  to  four  inches  from  the  edge 
of  the  metal  roof  of  the  porch,  and  after  the  telephone  box  had 
been  previously  taken  out  of  the  store,  then  the  two  wires  had 
been  tied  together  outside  and  against  the  house  'by  anothei* 
piece  of  wire,  leaving  two  projecting  points,  which  wa^  negli- 
gent and  dangerous,  and  the  wires  in  this  dangerous  condition 
were  maintained  there  by  the  company  against  the  objection  and 
protest  of  the  owner  of  the  house. 

6.  We  claim  that  the  Instructions  given  by  the  court  were 
clear  and  succinct  expositions  of  the  law  governing  the  issues 
presented  in  the  pleadings. 

AUTHORITIES  CITED. 

Thompson  on  Negligence,  vol.  1,  sec.  801,  994;  Watjon  on 
Damages,  p.  2,88;  Newark  Electric  Light  Co.  v.  Gordon,  78  Fed. 
Rep.,  74;  Thompson  on  Negligence,  new  edition,  voL  1,  sec  807; 
III.  Central  R.  R.  Co.  v.  Deck,  91  Ky.,  434. 

Opinion  of  the  court  by  JUDGE  HOBSON — Revebsing. 

Appellee  filed  .this  action  to  recover  of  appellant  for  the 
death  of  his  intestate,  Walter  Martin,  a  young  man  twenty- 
five  years  old,  charging  that  his  death  was  caused  by  the 
negligence  of  appellant.  He  recovered  judgment  for  f5,000. 
The  only  question  we  deem  it  necessary  to  consider  on  the 
appeal  is  whether  the  facts  shown  on  the  trial  warranted 
a  recovery.  These  facts  are  as  folows::  On  May  18,  1901, 
a  dark  cloud  came  up  at  Roland,  Ky.    The  deceased,  in  com- 
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panj  with  another  yoting  man  and  some  boys,  took  refuge  from 
the  rain  under  the  porch  of  a  store  building.  Part  of  the 
boys  entered  the  store,  but  the  deceased  remained  on  the 
porch,  sitting  on  a  goods  box,  with  his  back  against  the  grat- 
ing over  the  window.  This  grating  ran  up  near  the  roof,  and 
consisted  of  metal  rods.  A  telephone  wire  belonging  to  ap- 
pellant, as  found  by  the  jury,  ran  over  the  roof  of  this  porch 
and  within  two  or  three  inches  of  it.  The  roof  was  of  metal 
and  wet.  Lightning  struck  one  of  the  telephone  poles  about 
000  yards  from  the  porch,  and,  after  shattering  that  pole 
and  several  on  either  side  of  it,  was  conducted  by  the  wfrt 
to  the  porch,  where  it  left  the  wire  for  the  iron  roof,  or  part 
of  it  did,  and  passed  from  the  iron  roof  to  the*  grating,  and 
thence  through  the  body  of  the  deceased  to  the  ground,  killing 
him  instantly.  There  was  sufficient  evidence  of  negligence  in 
the  way  the  wire  was  attached  to  the  house  to  go  to  the 
juiy  if  the  defendant  owed  any  duty  to  the  deceased,  or  if 
his  death  was  the  proximate  result  of  its  negligence.  The 
wire  had  been  placed  thus  on  the  building  in  the  year  1899^ 
and  there  had  been  some  complaint  then  by  the  owner  about 
it,  and  there  had  been  a  promise  to  remove  it  by  the  per- 
son who  put  it  there;  and  there  was  some  complaint  also  in 
the  year  1900,  but  for  some  months  before  the  injury  nothing 
appears  to  have  been  said  about  it.  Appellant  did  not  put 
the  wire  there,  but  found  it  on  the  house  when  it  took  charge, 
but  there  was  evidence  of  notice  by  the  owner  that  the  wire 
should  be  removed  after  this.  There  was  some  conflict  in 
the  evidence,  but  this  is  as  strong  a  statement  of  the  facts 
as  the  proof  for  appellee  warrants.  In  Pittsburg,  etc.,  R. 
R.  Co.  V.  Bingham,  29  Ohio  St.,  864;  the  deceased,  being  out 
of  employment,  went  to  the  passenger  station  of  the  railway 
for  pastime  and  as  a  place  of  safety  during  a  storm.  The 
house  was  negligently  constructed,  and  by  reason  of  this 
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negligence  fell  during  the  storm,  killing  the  deceased.  The 
action  was  brought  to  recover  for  his  death.  The  court,  after 
pointing  out  that  actionable  negligence  exists  only  where 
he  whose  act  causes  the  injury  owes  to  the  injured  party  a 
duty,  and  referring  to  many  cases  applying  this  principal, 
held  that  the  plaintiff  could  not  recover.  It  said:  "It  is 
doubtless  true  that  a  railroad  company,  by  erecting  station 
houses  and  opening  them  to  the  public,  impliedly  licenses 
all  persons  to  enter.  But  it  is  equally  true  that  such  license 
is  revocable  at  the  pleasure  of  the  company  as  to  all  per- 
sons who  are  not  there  on  business  connected  with  the  road, 
or  with  its  servants  or  agents.  An  implied  license  to  enter 
a  depot  creates  no  additional  duty  upon  the  part  of  the  com- 
pany as  respects  the  safety  of  the  building  entered.  Its  only 
elBfect  is  to  make  that  lawful  which,  without  it,  would  be  un- 
lawful. Wood  V.  Leadbitter,  13  M.  &  W.,  838,  It  is  a  waiver 
.  or  relinquishment  of  the  right  to  treat  him  who  has  entered 
as  a  trespasser."  In  Lary  v,  Cleveland,  etc.,  R.  R.  Co.,  78 
Ind.,  323,  41  Am.  Rep.,  572,  some  boys  took  refuge  in  an 
old  freight  house  in  a  storm,  and  one  of  them  was  injured 
by  the  falling  of  part  of  the  house.  The  court,  after  show- 
ing that  the  railroad  company  owed  him  no  duty,  applied 
the  principle  that,  where  there  is  no  duty,  to  the  person  in- 
jured, there  is  no  actionable  negligence.  In  Severy  v.  Nick- 
erson,  120  Mass.,  306,  21  Am.  Rep.,  514,  a  longshoreman,  after 
loading  ice  on  a  vessel,  went  on  it  after  finishing  his  work 
merely  to  gratify  his  curiosity,  and  while  there  fell  down  an 
open  hatchway,  negligently  left  open,  and  broke  his  leg.  It 
was  held  that  the  owner  of  the  vessel  owed  him  no  duty, 
and  that  he  assumed  all  the  risks  of  the  place.  The  court 
said:  "The  distinction  which  exists  between  the  obligation 
which  is  due  by  the  owners  of  premises  to  a  mere  licensee  who 
enters  thereon  without  any  enticement  or  inducement,  and 
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one  who  enters  upon  lawful  business  by  the  invitation,  either 
expressed  or  implied,  of  the  proprietor,  is  well  settled.  The 
former  enters  at  his  own  risk."  These  decisions  are  in  ac- 
cord with  the  entire  curent  of  authority,  both  English  and 
American.  Thus  in  1  Thompson  on  Negligence,  section  946, 
it  i  ssaid :  "As  a  general  rule,  the  owner  of  private  grounds 
is  under  no  obligation  to  keep  them  in  a  safe  condition  for 
the  benefit  of  trespassers,  intruders,  idlers,  bare  licensees, 
CT  others  who  come  upon  them  not  by  an  invitation,  express 
or  implied,  but  for  their  own  purposes,  or  to  gratify  their 
curiosity,  however  innocent  or  laudable  their  pui^ose  may 
be."  In  sections  947-952  many  ilustrations  of  this  principle 
are  given.  To  same  effect,  see  note  to  Godley  v.  Hagerty, 
59  Am,  Dec.,  736;  also  note  to  Zoebisch  v.  Tarbell,  87  Am. 
Dec,  667;  Hart  v.  Cole  (Mass.)  31  N.  E.,  644,  16  L.  11.  A., 
557;  Sterger  v.  Van  Siclen  (N.  Y.)  30  N.  E.,  987,  16  L. 
R.  A.,  640,  28  Am.  St.  Rep.,  594.  If  it  be  conceded  that  the 
deceased  was  not  technically  a  trespasser,  but  a  licensee,  still 
he  was  a  bare  licensee  He  had  no  business  at  the  store.  He 
went  under  the  porch  to  get  out  of  the  rain,  and  remained 
there  entirely  for  his  own  convenience.  Under  the  above 
authorities,  the  owner  of  the  property  was  under  no  liability 
to  him  to  keep  it  safe.  If  the  telephone  company  had  owned 
Woth  the  building  and  the  wire,  it  would  not  have  been  under 
any  responsibility  to  the  deceased  for  his  injury,  although 
he  was  under  its  porch  by  its  implied  consent,  as  he  was 
there  as  a  bare  licensee,  for  his  own  convenience.  If  the 
telephone  company  would  not  be  responsible  if  it  owned  both 
the  wire  and  the  building,  it  is  certainly  under  no  greater 
responsibility  when  it  owned  only  the  wire.  If  it  had  put  its 
own  wire  negligently  on  its  own  building,  and  thus  endangered 
its  being  struck  by  lightning,  it  would  be  responsible  to  those 
it  invited  to  the  building  in  a  dangerous  condition,  but  it 
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would  not  be  responsible  to  those  merely  using  it  for  their 
own  convenience  as  a  shelter  in  a  time  of  storm.  When  it 
put  its  wire  negligently  on  another  person's  building,  and 
was  negligent  in  securing  it,  it  violated  its  duty  to  him,  but  it 
violated  no  duty  to  those  to  whom  neither  he  nor  it  were 
under  any  obligation.  We  therefore  conclude,  for  the  reasons 
stated,  the  plaintiff  made  out  no  cause  of  action  against  ap- 
pellant. This  conclusion  makes  it  unnecessary  for  us  to  con- 
sider the  other  questions  discussed. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings consistent  herewith. 

Dec.  18,  1903. 
Judge  Hobson's  response  to  petitron  for  rehearing  by  ap- 
pellee: • 

The  distinguished  counsel  for  appellee  concedes  in  the 
petition  for  rehearing,  that  the  facts  of  the  case  are  fairly 
stated  in  the  opinion.  He  also  concedes  the  soundness  of  the 
authorities  cited,  and  that  if  the  telephone  company  had 
owned  both  the  house  and  the  wire  it  would  not  be  respon- 
sible for  the  death  of  the  intestate.  But  he  insists  that  it 
does  not  follow  that  it  is  not  responsible  when  it  owned 
only  the  wire,  and  allowed  it  to  remain  on  the  building  after 
it-  was  requested  by  the  owner  of  the  building  to  remove 
it.  No  authority  is  cited  by  the  learned  counsel  sustain- 
ing his  contention,  and  he  seems  to  misapprehend  the  legal 
principle  upon  which  the  opinion  rests.  This  is  that  there 
can  be  no  negligence  where  there  is  no  legal  duty.  In  1 
Shearman  &  Redfield  on  Negligence,  section  8,  in  defining 
negligence,  it  is  said:  "The  firet  element  of  our  definition 
is  a  duty.  If  there  is  no  duty,  there  can  be  no  negligence- 
If  the  defendant  owes  a  duty,  but  does  not  owe  it  to  the 
plaintiff,  the  action  will  not  lie.  And  there  can  be  no  duty 
to  do  any  act  which  one  has  no  legal  right  to  do.    The  plain- 
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tiff  must  atate  and  prove  facts  sufiBcient  to  show  what  the 
-duty  is,  and  that 'the  defendant  owes  it  to  him."  See,  also, 
to  same  effect,  Cooley  on  Torts,  6^9,  660.  In  Bishop  on 
Non-Contract  Law  seqtion  446,  the  mle  is  thus  stated :  "To 
sustain  an  action  for  negligence,  the  plaintiff  must  have 
suffered  a  legal  injury  whereof  he  is  entitled  to  complain. 
Therefore,  however  great  the  defendant's  negligence,  if  it  was 
committed  without  violating  any  duty  which  he  owed  either 
directly  to  the  plaintiff,  or  to  the  public  in  a  matter  whereof 
he  had  the  right  to  avail  himself,  as  explained  in  the  earlier 
chapters  of  this  volume,  there  is  nothing  which  the  law 
will  redress."  He  who  handles  an  agency  which  is  of  itself 
dangerous  to  human  life  is  responsible  for  injuries  therefrom 
not  caused  by  extraordinary  natural  occurrences  or  the  in- 
terposition of  strangers.  Thomas  v.  Winchester,  6  N»  T., 
397,  57  Am.  Dec,  455;  Norton  v.  Sewall,  106  Mass.,  143, 
8  Am.  Rep.,  298.  But  as  to  things  which  are  not  of  them- 
selves essentially  instruments  of  danger  the  rule  is  different, 
and  for  them  the  negligent  party  is  not  responsible  to 
strangers.  Loop  v.  Litchfield,  42  N.  T.,  351,  1  Am.  Rep., 
513;  Losee  v.  Clute,  51  N.  Y.,  494,  10  Am.  Rep.,  638;  Blake- 
more  v.  Railway  Co.,  8  El.  &  Bl.,  1035.  If  the  telephone 
company  had  used  over  its  wires  a  current  of  electricity 
which  was  of  itself  dangerous  to  life,  a  different  question 
would  be  presented;  but  the  electricity  which  killed  the  in- 
testate came  from  the  clouds,  and  was  the  act  of  God.  The 
<nirrent  which  the  telephone  company  used  in  its  business 
was  harmless.  It  owed  the  intestate  no  duty  to  furnish  him 
a  safe  shelter  from  the  rain.  \^Tien  he  used  the  porch  as  a 
shelter,  he  took  it  as  he  found  it.  The  wire  of  the  telephone 
company  was  not  in  or  of  itself  an  instrumentality  danger- 
ous to  human  life,  and  there  was  no  duty  violated  to  the 
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public  in  a  matter  whereof  the  intestate  had  the  ri^t  to  avail 
himself.  Section  969  of  Thompson  on  Negligence  has  refer- 
ence to  defects  in  premises  which  are  in  themselves  danger- 
ous. Sectin  807  refers  to  the  liability  of  the  company  owning 
the  wire  to  the  owner  of  the  house. 
Petition  overruled. 


~iH        Case  60 — Action  bt  the  Langdon-Creast  Coupany  agaikst  the 
Tbustees  of  Owenton  Common  School  Distbigt  to  Pbetent  n» 
Pbopebty  From  Being  Assessed  fob  Taxation  fob  Said  Schooi» 
m  Sjf  .District.— Oct.  28. 


Langdon-Oreasy   Oo.  v.  Trustees  of  Owen- 
ton  Common   School  District. 

appeal  from  owen  circuit  court. 

jltdoment  for  defendant  and  plaintiff  appeals.    reversed. 

Taxation — Corporation — Situs  of  Personal  Property. 

Held:  Kentucky  Statutes,  1899,  section  4085,  provides  that  the 
property  of  all  corporations,  except  where  differently  provided, 
shall  be  assessed  In  the  name  of  the  corporation  In  the  same 
manner  as  that  of  a  natural  person,  except  that,  when  legally 
called  on.  Its  chief  officer  shall  give  a  full  report  of  Its  property, 
etc.  Held,  that  where  a  corporation  engaged  in  the  grocery  bus- 
iness, not  within  sections  4077.  4078,  providing  for  the  imposi- 
tion of  franchise  taxes  on  certain  corporations,  owneia  stocks  of 
goods  in  various  counties,  its  entire  personal  property  should  be 
assessed  at  the  place  of  its  residence  and  principal  place  of  bus- 
iness. 

CRAB.  STROTHER,  attorney  fob  appellant. 

The  sole  purpose  of  this  action  is  to  obtain  a  deliverance  from 
the  court  on  the  question  of  the  situs  for  taxation  of  personal 
property  belonging  to  a  private  corporation. 

It  is  admitted  for  the  purposes  of  the  demurrer  that  the  prop* 
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erty  assessed  is  a  stock  of  groceries  in  Owenton,  Kj.,  and  that 
appellant  owns  similar  stocks  of  goods  located  Inl  some  twenty-odd 
counties  in  this  State,  all  of  which,  including  the  stock  at  Owen- 
ton,  appellant  lists  tor  taxation  for  all  purposes  in  Kenton 
county,  Ky.,  and  there  pays  its  taxes,  and  we  maintain  that 
Kenton  county  being  the  legal  residence  of  appellant,  is  the 
proper  and  only  legal  place  at  which  it  should  list  and  pay  said 
tax. 

•The  law  requiring  railroad  companies  to  pay  taxes  at  the 
place  of  its  legal  residence  and  likewise  in  municipalities  and 
•school  districts  through  which  it  runs,  applies  to  real  estate- 
only  and  is  true  because  of  special  prorlsion  of  law. 


AUTHORITIES  CITED. 

City  of  Newport  v.  Ringo,  87  Ky.,  636;  Gates  v.  Barrett,  2 

R.,  318;  Milwaukee  Ship  Co.  v.  City  of  Milwaukee,  vol.  18,  L. 

.    R.  A.,  353. 

i 

JOHN  W.  DOUGLAS,  attorney  fob  appellee. 

The  question  in  this  case  is:  "Does  the  situs  of  personal 
property  ever  control  its  taxation?"  Appellant  owns  a  stock  of 
groceries  in  the  town  of  Owenton  worth  $900.  It  has  "twenty 
or  more  stores"  scattered  over  Kentucky,  each  of  which  owes 
its  protection  to  the  officers  where  it  is  situated. 

If  the  contention  of  appellant  prevails  it  could  locate  its 
twenty  or  more  stores  in  Louisville,  Lexington  and  other  towns 
and  cities  where  taxes  are  high,  and  claim  its  chief  place  of 
business  and  home  at  a  small  town  like  Burlington  in  Boone 
county,  where  very  little  taxes  are  paid,  and  thereby  force  its 
competitors  In  business  to  pay  much  more  taxes  than  it  pays, 
leaving  it  to  enjoy  the  benefits  of  its  location  in  other  places 
without  sharing  the  burdens  thereof.  The  assessing  officers  at 
its  "home  place"  could  not  know  or  estimate  the  value  of  its 
■  stock  in  other  places,  and  in  this  way  it  may  practice  a  fraud  in 
its  assessments  and  escape  its  share  of  the  public  burden. 

While  the  situs  of  personal  property  is  usually  with  the  owner, 
this  is  not  always  the  case,  and  if  not  always  the  case,  surely 
this  is  one  instance  in  which  the  situs  will  control. 

AUTHORITIES  CITED. 

Louisville  V.  Tatum,  Embry  ft  Co.,  23  R..  1014;  Lawyers'  Re- 
ports Annotated,  vol.  37,  p.  385,  386,  387;  Herron  v.  Keeron,  59 
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Ind.,  472   (26  Am.  Rep.,  87);  Cooley  on  Taxation  (2d  ed.),  p^ 
374;  Desty  on  Taxation,  vol.  1,  sec.  62. 

Opinion  op  thU  cjoubt  by  JUDGE  PAYNTER— Reversing. 

The  appellant  is  a  corporation  organized  under  the  law& 
of  this  Commonwealth^  and  is  engaged  in  the  retail  groceiy 
business.  Its  residence  and  principal  place  of  business  is 
Covington,  Kenton  county,  Ky.  It  also  has  retail  grocery 
stores  in  various  places  of  the  State,  including  one  in  Owen* 
ton,  Owen  county,  Ky.  Supposing  it  was  its  duty  to  do  so^ 
it  listed  all  its  property  in  Covington  for  taxation.  The  trus- 
tees of  the  common  school  district  assessed  the  property  in 
Owenton  for  taxation.  The  question  here  is  whether  the  stock 
of  goods  in  Owenton  should  have  been  assessed  thiere  or  in 
Covington.  From  the  averments  of  the  petition,  this  is  not 
an  effort  upon  the  part  of  the  appellant  to  evade  the  pay- 
nient  of  taxes,  but  to  prevent  its  property  from  being  as- 
i.essed  in  two  places,  thus  being  subjected  to  the  burden  of 
double  taxation.  The  law  requires  that  the  articles  of  incor- 
poration should  designate  the  principal  place  of  business  of 
the  corporation.  It  was  held  in  Newport  &  Cincinnati  BrFdge 
Co.  V.  Woolley,  78  Ky.,  523,  that  a  corporation  can  not  have 
two  domiciles  at  the  same  time,  and  that  it  obtains  a  resi- 
dence not  by  its* own  act,  but  by  legal  authority.  From  the 
averments  of  the  petition,  we  conclude  that  its  residence  is  iit 
the  city  of  Covington,  This  is  not  a  corporation  which. i» 
required  to  make  a  report  to  the  Auditor  of  Public  Accounts 
for  the  purpose  of  being  assessed.  Sections  4077,  4078,  Ken- 
tucky Statutes,  1899;  Louisville  Tobacco  Warehouse  Co..  r. 
Commonwealth,  20  R.,  1047,  48  S.  W.,  420.  Section  4085,. 
Kentucky  Statutes,  1899,  provides  that :  "The  property  of  all 
corporations,  except  where  herein  differently  provided,  shall 
be  assessed  in  the  name  of  the  corporation  in  the  same  manner 
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as  that  of  a  natural  person,  except  that,  when  legally  called 
on,  the  chief  officer  shall  report  a  full  statement  of  the 
property  of  such  corporation  for  taxation,  and  for  failure  shall 
be  subject  to  the  penalties  by  this  article  provided;  and  so 
long  as  said  corporation  pays  the  taxes  on  all  its  property 
of  every  kind,  the  individual  stockholders  shall  not  be  re- 
quired to  list  their  shares  in  said  corporation.^'  As  this  cor- 
poration is  not  required  to  report  to  the  auditor  its  prop- 
erty for  assessment  and  taxation,  it  is  assessed  "in  the  same 
manner  as  that  of  a  natural  person."  The  property  sought 
to  be  taxed  is  personal  property,  and  this  court  in  Wren  v. 
Boske,  25  R.,  1780,  72  S.  W.,  279,  held  that  personal  prop- 
erty of  a  taxpayer  should  be  assessed  in  the  county  of  his 
residence,  although  it  was  kept  in  another  county  of  the 
State.  The  court  went  into  details,  pointing  out  various  sec- 
tions of  the  statute  upon  which  it  based  its  conclusion  that 
the  situs  of  personal  property  for  the  purpose  of  taxation  was 
in  the  county  of  the  taxpayer's  residence;  the  court  holding 
that  there  was  a  legislative  declaration  to  that  effect.  As 
appellant  corporation  has  a  legal  residence,  and  not  being  in 
the  class  of  corporations  which  are  required  to  report  to  the 
auditor,  it  must  be  assessed  in  the  same  manner  as  that  of 
a  natural  person.  It  seems  to  us  that  there  is  no  escape  from 
this  conclusion.  The  Legislature  has  the  unquestioned  author- 
ity to  fix  the  situs  of  property  for  the  purpose  of  taxation. 
This  conclusion  is  not  in  conflict  with  case  of  Lou.  v.  Tatum, 
Embry  &  Co.,  Ill  Ky.,  747,  23  R.,  1014,  64  S.  W.,  830.  In  that 
case  the  effort  was  to  tax  partnership  property,  and  the  court 
held  that  a  partnership  is  a  distinct  entity,  and  its  property 
is  subject  to  taxation  at  the  place  where  it  conducts  its  busi- 
ness. In  that  case  some  of  the  members  of  the  firm  lived  in 
and  some  outside  of  the  municipality  which  sought  to  im- 
pose the  tax.    The  case  of  Wren  v.  Boske  is  made  to  turn 
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upon  the  legislative  intent,  and  this  case  is  likewise  made  to 
turn. 

The  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 


Case  61 — Action  bt  A.  C.  Mates,  &c.,    against    J.    K.    Lane    and 

OXHEBS  ON  A   CONTBACT  FOB  BUILDING  A  ChUBCH. — OCT.  28. 

Mayes,  &c.  v.  Lane,  &c, 

APPEAL   FBOM    M'CBACKEN  CIBCUIT  OODBT. 
JUDOUENT  FOB  DEFENDANTS  AND  PLAINTIFFS   APPEAL.      ReVEBSED. 

Building  Contract — Construction — Bonds — Sureties'  Liability — 
Completion  of  Contbact — Discharge — ^Payment  of  Price — Bill 
OF  Exceptions — Signing — Time — Extension. 

Held:  1.  Where  sureties  of  a  building  contractor  bound  themselves 
that  the  oontractor  would  furnish  the  material  and  erect  the 
building  "in  strict  accordance  with  the  plans  and  specifications 
furnished,"  and  "In  accordance  with  the  terms  and  conditions  of 
the  contract,"  and  the  contractor  failed  to  comply  with  the  con- 
tract, the  building  was  not  completed,  so  as  to  release  such  sure- 
ties from  liability. 

2.  Where  sureties  of  a  building  contractor  bound  themselves  that  the 

contractor  would  furnish  the  material  and  erect  the  building,  and 
the  contractor  furnished  the  material  and  labor,  but  the  owner 
was  compelled  to  pay  for  a  portion  thereof,  the  bond  was  not 
complied  with. 

3.  Where  a  building  contract  provided  that  86  per  cent,  of  the  con- 

tract price  should  be.  paid  during  the  progress  of  the  work,  and 
the  balance  on  final  completion,  the  owner  of  the  building  was 
not  bound  to  see  that  such  85  per  cent,  was  applied  by  the  con- 
tractor to  the  discharge  of  his  obligations  for  material  and  labor, 
as  against  the  contractor's  sureties. 

4.  Where    sureties    of    a    building    contractor     agreed    that    the 

contractor  would  complete  the  building  in  strict  conformity  with 
the  plans,  etc.,  and  would  furnish  all  necessary  material  and  la- 
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bor,  they  were  liable  to  indemnify  the  owner  against  claims  for 
labor  and  materialb  furnished  for  the  building  for  which  the 
claimants  were  entitled  to  a  lien  thereon. 

5.  Where  a  building  contract  required  the  owner  to  pay  85  per  cent 

of  the  price  as  the  work  progressed,  and  the  remaining  15  per 
cent,  on  final  completion,  the  sureties  on  the  contractor's  bond 
were  not  released  by  reason  of  the  owner's  payment  of  the  15 
per  cent.,  before  completion  of  the  contract,  in  settlement  of  lien 
claims  for  material  and  labor,  which  operated  to  release  the 
sureties'  liability  pro  tanio, 

6.  Where  an  action  was  heard  by  the  court,  and  it  extended  the  time 

within  which  a  bill  of  exceptions  might  be  filed  until  the  n^xt 
term  of  court,  the  fact  that  thereafter  the  oourt  held  a  special 
term  did  not  affect  the  orders  previously  made,  extending  the 
time  for  filing  the  bill. 

WM.   MARBLE,   HENDRICK   ft   MILLER   and   JX)HN   C.    GATES, 

FOB   AFFELLANTS. 

Appellants  contend: 

^1.  That  111  an  action  at  law  wherein  the  answer  presents  a 
purely  legal  defense,  and  where,  upon  the  calling  of  the  case  for 
trial  a  jury  is  waived  and  the  case  submitted  to  the  court  for 
hearing  upon  the  law  and  facts,  thei  appellant  had  a  right  to 
require  the  court  to  separate  his  conclusions  of  fact  and  of  law, 
and  It  is  error  in  the  court  after  this  request  has  been  duly  made, 
to  transfer  the  case  to  equity  upon  the  court's  own  motk)n  over 
appellants'  objection  and  then  render  a  judgment  without  such 
separate  conclusions  or  findings.  Civil  Code,  sec.  332.  We  can 
not  find  any  decisions  on  this  point  because  we  suppose  there  is 
not  a  parallel  case  on  record  in  Kentucky. 

2.  We  contend  that  before  a  surety  can  claim  that  he  is  re- 
leased by  act  of  the  creditor  of  his  principal,  he  must  show  tSe 
act  of  the  creditor  either  expressly  released  the  principal  or  the 
surety,  or  ^as  such  as  to  injure  the  rights  of  the  surety  in  some 
way  or  suspend  or  lessen  his  opportunity  to  protect  himself  or  to 
be  substituted  to  the  rights  of  the  creditor.  Sneed's  Exrs.  v. 
Whit^,  3  J.  J.  Mar.,  529. 

3.  We  contend  In  this  case  that  the  bond  given  by  (Lane  with 
iHart  and  Katterjohn  as  his  sureties,  made  the  sureties  liable  for 
his  failure  to  perform  the  work  in  a  workmanlike  manner  accord- 
ing to  the  plans  and  specifications  which  accompanied  and  were 
made  a  part  of  the  contract  and  also  bound  them  to  make  good 
his  failure  to  comply  with  that  part  of  his  cohtract  which  stlpu> 
lated  that  he  should  "provide  all  the  materials  and  perform  all 
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the  work  mentioned  in  tbe  specifications  and  shown  on  the 
drawings  prepared  by  the  architect,  and  all  other  labor  and 
maierials  necessary  to  complete  the  entire  work"  of  a  church 
building  he  contracted  to  erect — the  sureties  having,  by  their 
bond  promised  that  he  would  do  these  very  things.  We  say  that 
under  this  bond  the  sureties  were  liable  for  mechanics'  liens 
upon  the  building  contracted  by  Lane  in  the  erection  thereof. 

4.  As  the  pleadings  made  an  issue  upon  the  question  of  defec- 
tive work  and  an  Issue  as  to  whether  or  not  appellants  violated 
their  contract  and  acted  negligently  and  in  bad  faith  with  the 
appelleies,  the  sureties,  and  injured  and  lessened  their  chances  to 
protect  themselves  by  paying  to  Lane  more  than  &5  per  cent,  of 
the  contract  price,  we  contend  we  had  the  right  to  have  the 
court's  conclusions  of  fact  upon  these  points,  separate  from'  his 
conclusions  of  law. 

AUTHORITIES   CITED. 

Civil  Code,  sees.  332.  334;  Sneed's  Exr.  v.  White,  3  J.  J.  Mar.. 
629;  St.  Mary's  College  v.  Meagher,  11  R.,  113;  Boyster  v. 
Heck,  14  R,  266;  Aaron  v.  Mendel.  78  Ky.,  427. 

• 

J.  D.  MOCQUOT,  ATTOBNEY  FOR  APPELLEE  HABT. 

1.  The  utmost  good  faith  must  be  exercised  by  the  principal 
toward  a  surety. 

2.  The  release  by  a  principal  creditor 'of  a  fund  upon  which 
he  could  rely  for  his  security,  operates  to  release  the  surety  in 
toto. 

Under  the  provisions  of  the  contract  which,  with  the  plans 
.  and  specifications  were  drawn  by  a  competent  architect,  the  ap- 
pellants were  at  all  times  required  to  retain  in  their  hands  15 
per  cent,  of  the  cost  of  labor  and  material  incorporated  Into  the 
ibullding,  and  payments  were  only  made  on  the  authorization 
of  the  architect  on  certificates  in  writing  given  by  him.  At  the 
conclusion  of  the  work  appellants  should  have  had  in  hand  $642, 
whereas  the  petition  itself  shows  that  they  only  had  $163.17. 

We  claim  there  was  an  absence  of  good  faith  on  the  part  of 
the  principal  creditor  in  this  case,  and  also  that  the  violation  of 
the  plain  provisions  of  the  contract  released  the  sureties  on 
Lane's  bond  In  toto,  and  that  the  judgment  of  the  chancellor 
was  correct. 

AUTHORITIES   CITED. 

Aaron  v.  Mendel,  78  Ky.,  427;  Sneed's  Exrs.  v.  White,  3  JT. 
J.  Mar.,  525;  Royster  v.  Heck,  14  R.,  266;  St.  Mary's  College  v. 
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Meagher,  11  R.,  112;  Beach  on  Contracts,  sec.  484;  Qallegher  t. 
St.  Patrick's  Church,  63  N.  W.  Rep.,  864. 

BLOOMFIELD  &  CRICE.  attorneys  fob  Kattebjohn. 

Four  thousand  three  hundred  dollars  was  the  price  to  be  paid 
to  Lane  for  the  building.  No  one  intimate?  that  Lane  would 
lose  anything,  or  did  lose  anything,  at  this  price,  and  this  whole 
sum  was  In  ,the  hands  of  appellants.  They  had  the  power  there- 
fore, by  following  the  contract  and  paying  only  85  per  cent,  aa 
the  work  progressed  to  have  saved  the  sureties  and  themselves 
and  completed  the  building  without  trouble  to  themselves  or  the 
sureties,  and  reasonable  good  faith  to  the  sureties,  Katterjohn 
aud  Hart,  who  were  absent,  would  have  required,  and  surely  did 
require  this  to  have  been  done.  Appellants  were  on  the  ground 
seeing  the  work  as  it  progressed,  and  the  amotint  of  it,  and  with 
their  architect  to  certify,  and  carrying  out  the  contract  with  the 
sureties  would  have  saved  the  sureties.  And  we  insist  this  ac- 
tion is  only  an  effort  of  appellants  to  unjustly  charge  back  to 
these  sureties  money  in  their  hands  that  the  principal  had  no 
right  to,  and  the  payment  of  which  to  the  principal  was  in  bad 
faith  to  the  sureties  and  entirely  and  absolutely  released  them 
as  such  sureties. 


Opinion  of  the  cocbt  by  JUDGE  PAYNTER — Revebsino. 

The  Christian  church  at  Princeton  burned,  and  the  congre- 
gation, desiring  to  rebuild  it,  entered  into  a  contract  with 
the  appellee,  James  E.  Lane,  a  contractor,  for  that  purpose. 
The  contract  price  was  f4,300,  but  it  was  reduced  to  $4,280. 
Article  4  of  the  contract  reads  as  follows: 

"In  consideration  of  the  fulfillment  of  the  agreement  herein 
made  by  the  contractor,  the  owner  agrees  to  pay  the  said 
contractor  the  sum  of  forty-three  hundred  dollars  ($4,300.00) 
in  installments  as  follows:  85  per  cent,  of  the  cost  of  the 
labor  and  materials  incorporated  into  the  construction  of 
the  building  from  time  to  time  as  the  work  progresses  and 
the  balance  ten  days  after  the  entire  work  has  been  com- 
pleted, provided  the  property  is  free  from  all  liens  or  rights 
of  liens  for  debts  due  or  claimed  to  be  due  from  the  contractor 
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and  satisfactory  evidence  thereof  is  furnished  (if  requested) 
to  the  owners. 

^'All  payments  shall  be  made  upon  written  certificates  from 
the  architect  to  the  effect  that  in  their  opinion  such  payments 
have  become  due,  but  no  certificates  orxpayments  shall  be 
considered  as  a  waiver  by  the  owner  of  any  of  the  provisions 
of  this  contract,  nor  shall  any  waiver  of  any  breacb  of  this 
contract  be  held  as  a  waiver  of  any  other  or  subsequent 
breach/' 

Those  representing  the  church,  being  unwilling  to  rely  up- 
on Lane's  obligation,  required  him  to  give  a  bond  to  secure 
the  church,  which  he  4i<J,  with  George  O.  Hart  and  P.  W. 
Katterjohn  as  sureties.   The  bond  reads  as  follows : 

"This  Agreement  Witnesseth: — That  whereas  James  E, 
Lane,  of  the  city  of  Paducah,  Ky.,  has  entered  into  a  contract 
in  writing  of  even  date  herewith,  with  E.  M.  Johnson,  T. 
M.  Powell  and  T.  J.  Johnson  as  the  building  committee,  se- 
lected by  the  members  of  the  Christian  church  of  Prince- 
ion,  Ky^  through  their  board  of  officers,  to  supervise  and 
direct  and  contract  for  the  construction  of  a  church  building 
in  Princeton,  Ky.,  to  furnish  the  material,  build  and  erect 
for  them  a  brick  church  building  on  the  lot  of  ground  on 
which  the  Christian  church,  which  was  recently  destroyed  by 
fire,  stood,  for  the  sum  of  four  thousand  and  three  hundred 
dollars  (f 4,300.00)  well  and  truly  to  be  paid  t6  said  Lane, 
and  said  Lane  to  furnish  said  material  and  build  and  erect 
said  church  building  in  strict  accordance  with  the  plans  and 
specifications  furnished. 

*^ow,  therefore,  in  consideration  of  the  premises,  and  in 
order  to  secure  said  E.  M.  Johnson,  T.  M.  Powell  and  T.  J. 
Johnson,  building  committee,  as  aforesaid,  in  the  faithful 
compliance  by  said  Lane  with  the  terms  of  said  contract,  said 
Lane  and  the  undersigned  F.  W.  Katterjohn,  Jr.,  and  George 
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©•  Hart,  his  sureties,  hereby  ^declare  and  acknowledge  them- 
selves flrmlj  bound  and  indebted  to  said  E.  M.  Johnson,  T. 
M.  Powell  and  T.  J.  Johnson,  building  committee  as  afore- 
said, in  the  sum  of  two  thousand  five  hundred  dollars 
(f  2,500.00) ;  this  obligation  to  be  void  however  if  said  Lane 
shall  well  and  truly  furnish  said  material  and  build  and  erect 
sai0  church  building  in  strict  accordance  with  the  terms  and 
conditions  of  said  contract,  otherwise  it  shall  remain  and  be 
in  full  force  and  effect." 

Pursuant  to  the  contract,  Lane  began  the  construction  of 
the  church."  According  to  the  claim  of  the  representatives 
of  the  church,  and  which  is  sustained  by  the  evidence,  Lane 
did  not  construct  and  complete  the  church  according  to  the 
plans  and  specifications  and  terms  of  his  contract.  It  will 
be  observed  that  85  per  cent,  of  the  contract  price  was  to 
be  paid  upon  the  certificate  of  the  architect  as  the  work  pro- 
gressed, and  15  per  cent,  was  to  be  paid  in  ten  days  after 
the  building  was  completed,  providing  the  property  was  free 
from  all  liens  or  rights  of  liens  for  debts  due  or  claimed  to 
be  due  from  the  contractor.  The  85  per  cent,  was  paid  be- 
fore the  building  was  completed.  After  the  contractor  had 
quit  the  work,  but  before  the  building  was  completed,  as  re- 
quired by  the  contract,  the  15  per  cent,  was  paid  (less  some- 
thing over  |100)  to  persons  having  liens  on  the  building  for 
material  and  labor.  After  Lane  quit  work  upon  the  building, 
it  was  ascertained'  there  were  several  hundred  dollars  due  from 
the  contractor  for  material  which  had  been  used  in  the  con- 
struction of  the  building,  and  due  laborers  for  work  done  in 
the  construction  of  it. .  These  sums  the  church  was  compelled 
to  discharge.  This  action  was  brought  against  the  sureties 
on  his  bond  to  recover  damages  for  his  failure  to  complete 
the  building  according  to  his  contract,  and  for  failing  to  dis- 
charge the  debts  for  the  material  and  labor,  and  for  which 
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liens  existed  on  the  building.  Defense  is  made  chiefly  upon 
the  grounds  (1)  that  the  church  was  completed;  (2)'  that 
the  bond  of  the  sureties  did  not  make  them  liable  for  the  de- 
fective construction  of  the  building,  or  to  discharge  any  liens 
existing  for  material  or  labor  in  its  construction;  (3)  that, 
us  the  church  did  not  retain  the  15  per  cent,  of  the  contract 
price,  the  sureties  are  released  from  liability  on  the  contragt ' 

We  must  first  determine  what  liability  was  imposed  upon 
the  sureties  by  their  bond.  Under  the  contract  the  sureties 
bound  themselves  that  Lane  would  furnish  the  material  and 
build  the  church  "in  strict  accordance  with  the  plans  and 
specifications  furnished,"  and  "in  accordance  with  the  terms 
and  conditions  of  said  contract."  Was  the  building  completed, 
in  the  contemplation  of  the  agreement  of  the  parties,  if  it 
was  not  built  in  accordance  with  the  specifications  and  terms 
of  the  contract?  Our  opinion  is  that  it  was  not.  The  build- 
ing committee  representing  the  church  desired  the  building 
to  be  erected  according  to  plans  and  specifications  agreed 
upon.  This  the  contractor  agreed  to  do,  and  the  sureties 
guarantied  that  it  would  be  so  built.    The  rule  is  that  the 

sureties  are  only  bound  according  to  the  terms  of  their  bond. 

I 

•Certainly  it  would  be  an  utter  disregard  of  the  language  of 
the  bond  to  hold  that  the  church  was  completed,  when  Lane 
failed  to  erect  it  according  to  the  plans  and  specifications. 
The  sureties  guarantied  that  Lane  would  furnish  the  mater- 
ial and  erect  the  building.  In  the  erection  of  the  building. 
Lane  had  to  perform  the  labor  himself,  or  to  employ  some 
one  to  do  it.  It  follows  that  the  sureties  guarantied  that 
the  necessary  materials  and  labor  would  be  furnished  to  erect 
the  building.  But  it  is  urged  on  behalf  of  the  sureties  that 
the  terms  of  their  bond  were  complied  with  when  the  material 
and  labor  were  furnished;  that  their  contract  did  not  re- 
quire  them  to  protect  the  church  against  the  cost  of  the  ma- 
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terial  and  labor.  Reduced  to  the  last  analysis,  their  claim  is 
that  Lane  complied  with  his  contract  by  furnishing  the  ma* 
terial  and  labor,  althougli  the  church  was  compelled  to  play, 
for  such  part  for  which  Lane  failed  to  pay.  Lane  did  not 
comply  with  his  contract  when  he  furnished  the  material  and 
labor,  unless  he  paid  for  it,  or  released  the  building  from  lia- 
bility therefor.  The  parties  agreed  that  Lane  was  to  draw 
85  per  cent,  of  the  contract  price  for  the  purpose  of  paying 
his  accounts  for  material  and  labor,  and  it  may  be  added  here 
that  the  church  was  under  no  obligation  to  s^e  to  the  appli- 
cation of  the  85  per  cent,  to  the  discharge  of  such  debts.  Un- 
der the  law,  a  lien  existed  for  the  material  which  went  into 
the  building,  and  for  labor  performed  in  its  erection.  It 
would  be  an  extremely  narrow  view  to  take  of  the  contract  to 
hold  that  the  sureties  were  under  no  obligation  to  protect  the 
church  against  the  claims  for  material  and  labor  for  which 
a  lien  existed  on  it.  *^ 

The  next  contention  is  that  they  are  released  because  the 
church  paid  out  most  of  the  15  per  cent,  of  the  contract  price 
before  the  church  was  completed  according  to  the  contract.  . 
We  recognize  the  law  to  be  that  the  relation  between  a  cred- 
itor and  one  known  to  him  as  surety  is  one  of  trust  and  con- 
fidence, and  demands  the  exercise  of  good  faith  upon  the 
part  of  the  creditor  in  dealing  with  him.  Circumstances  un- 
der which  a  surety  may  be  released  by  the  conduct  of  the 
creditor  are  well  stated  in  Sneed's  Ex'r  v.  White,  3  J.  J. 
Marsh.,  520,  20  Am.  Dec,  175,  where  the  court  said:  "But 
any  settled  agreement  or  active  interference  by  the  obligee 
whereby  the  surety  may  be  injured  or  subjected  to  increased 
risk,  or  deprived  of  or  suspended  in  the  assertion  of  his  equit- 
able right  to  force  the  obligee  to  sue  the  principal,  or  of  his 
right  to  pay  the  debt,  and  occypy  the  attitude,  in  equity,  of 
the  obligee,  will  release  the  surety  in  equity."    It  is  perfectly 
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manifest  that  the  15  per  cent,  was  to  be  withheld  until  the 
church  was  completed,  and  to  be  applied  to  the  discharge 
of  any  liens  which  might  be  ascertained  to  exist  against  the 
church.  The  evidence  in  this  case  shows  that  the  15  per  cent, 
was  not  sufficient  to  discharge  the  lien  claims  against  the 
church,  by  several  hundred  dollars,  but  whatever  part  of  it 
was  so  applied  was  disposed  of  as  the  contract  required.  The 
sureties  can  not  complain  of  that  disposition  of  it,  as  it  was 
made  according  to  the  terms  of  the  contract.  Besides,  that 
disposition  of  it  released  them,  pro  tanto,  of  their  liability 
for  the  debts  paid  with  it.  Our  conclusion  is  that  the  sureties 
guarantied  that  Lane  would  furnish  the  material  and  labor 
necessary  to  complete  the  contract,  and  after  he  failed  to 
do  it  they  are  liable  to  the  church  for  the  damage  which  was- 
sustained  by  the  breach  of  the  contract,  not  to  exceed  the 
amount  of  their  bond ;  that  their  obligation  is  not  discharged 
until  the  building  has  been  released  of  liens  for  material  fur- 
nislLed  and  labor  performed  in  the  erection  of  the  building. 

Our  opinion  is,  under  the  facts  of  this  case,  the  appellants, 
are  not  entitled  to  recover  the  $10  per  day  for  the  delay  in 
the  completion  of  the  building.  It  was  an  action  at  law, 
and  the  law  and  facts  were  submitted  to  the  court,  and  the 
testimony  was  heard  in  open  court,  but  the  court  transferred 
the  case  to  equity  on  his  own  motion  while  it  was  so 
being  heard.  The  court  extended  the  time  until  a  day  in  the 
next  term  of  court  for  filing  a  bill  of  exceptions.  After- 
wards the  court  called  and  held  a  special  term.  At  the  special 
term  the  appellants  presented  the  bill  gf  exceptions,  but  the 
appellee  objected  to  having  it  signed  and  made  part  of  the 
record,  presumably  because  it  was  proper  to  have  it  done  on 
the  day  in  the  next  regular  term  fixed  in  the  order  of  ex- 
tension. The  bill  of  exceptions  was  presented  and  signed  and 
made  part  of  the  record  at  the  time  designated  by  the  order 
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of  the  court.  Our  opinion  is  that  the  intervening  of  the 
special  term  did  not  aflfect  the  order  previously  made  extend- 
ing the  time  for  filing  the  bill  of  exceptions. 

The  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 

Petition  for  rehearing  by  appellee  overruled. 


Case  62 — ^Acnoir  bt  E.  P.  James  against  Butleb  Qouvty  fob  Sal- 

ABY  AS   CJOUNTY   J\tdGE. — OCT.   28. 

Butler  Oounty  v,  James. 

APPEAL  FBOM  BUTLEB  CIBCUIT  COUBT. 
JUDGMEKT  IX>B  PLAINTIFF   AND    DEFENDANT  APPEALS.      AfFIBMED. 

Office  and  Officers — ^Salaries— <Jhange  During  Term — Flscal 
CouBT— 'Powers — Orders — ^Validity — ^Defenses — Part  "Payment 
— ^Acceptance — ^Estoppel. 

Held:  1.  Where  the  flscal  court  failed  to  fix  the  salary  of  the  county 
Judge  for  his  entire  term  before  his  election  or  quaJIflcatlon,  as 
it  Is  required  to  do  by  Constitution,  sections  161,  2S5,  it  may  fix 
such  salary  thereafter. 

2.  Constitution,  section  161,  provides  that  the  compensation  of  county 

officers  shall  not  bo  changed  after  their  election  or  during  their 
term,  and  section  235  provides  that  the  salaries  of  public  officers 
shall  not  be  so  changed.  Held,  That  where  the  flscal  court  ap- 
propriated a  sum  of  $500  for  the  salary  of  a  county  Judge  for  the 
first  year  of  his  term,  it  had  no  power  by  a  subsequent  order 
to  allow  him  a  different  amount. 

3.  Where  the  flscal  court  of  a  county  attempted  to  change  the  salary 

of  a  county  Judge  during  his  term,  which  it  was  prohibited  from 
doing  by  Constitution,  sections  161.  235,  its  orders  In  that  be- 
half were  void,  and  no  defense  to  an  action  by  the  judge  to  recover 
his  full  salary, 

4.  Where  the  salary  of  a  county  Judge  was  illegally  reduced  during  his 

term,  his  acceptance  of  the  amount  allowed  did  not  estop  him 
from  claiming  the  remainder. 
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J.  W.  HARRtESLD,  attobx£Y  fob    appellant. 

L  The  question  raised  by  special  demurrer  is  that  of  Jurisdic- 
tion. Appellant  county  contends  that  the  fiscal  court  of  the 
county  was  a  court  of  competent  Jurisdiction  that  this  matter  was 
brought  before  that  court,  adjudicated,  and;  that  appellees'  remedy 
was  by  appeal  to  the  circuit  court  from  that  Judgment. 

2.  We  hold  that  said  Judgment  and  orders  were  not  void. 

3.  The  constitutional  convention  did  not  intend  that  sectionir 
161  and  235  thereof  should  apply  to  the  office  of  county  judge. 

4.  But  if  these  Bectlons  do  apply  to  such  officer,  then  we  con- 
tend that  appellee  was  re-elected  in  1897;  that  while  in  office 
in  1897  the  fiscal  court  in  October,  1897,  adjourned  without  fixing 
hl3  salary^  and  after  his  re-election  in  November,  1897,  the  court 
reconvened  November  9,  1897,  and  raised  his  salary  for  1898 
from  $400  to  |500.  Section  ICl  of  the  Constitution  says  the  salary 
shall  not  be  changed  after  appointment  or  election  nor  during  his 
term  of  office. 

CITATIONS. 

Newton  v.  Ohio  county,  79  Ky.,  267;  Constitution,  sees.  161  and 
235;    Constitutional  Debates,  vol.  4,  p.  5581. 

Opinion  ok  the  coirt  iiy  JUDGE  HOBSON — Affirming. 

Appellee,  James,  was  elected  county  judge  of  Butler  county 
at  the  November  election,  1893,  and  at .  the  November  elec- 
tion, 1897,  was  re-elected  to  that  office.  He  served  out  his 
term.  He  was  allowed  by  the  fiscal  court,  for  his  services  as 
county  judge,  ?400  for  the  year  1897,  f 500  for  tke  year  1898, 
1400  for  the  year  1899,  $400  for  the  year  fl900,  and  $500 
for  the  year  1901.  He  accepted  his  pay  as  allowed  by  the 
fiscal  court,  but  after  the  conclusion  of  his  term  filed  this 
suit  to  recover  of  the  county  $200,  on  the  ground  that  his 
salary  had  been  fixed  at  $500  a  year,  and  that  for  two  years 
of  his  term  only  $400  had  been  paid  to  him.  The  county 
demurred  to  his  petition.  The  demurrer  was  overruled.  It 
then  filled  an  answer  pleading  the  orders  of  the  fiscal  court 
in  bar  of  the  action.     A  demurrer  was  sustained  to  the 
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answer,  and,  judgment  having  been  entered  in  favor  of  the 
plaintiff,  the  countj'  appeals.  The  orders  of  the  fiscal  court 
referred  to  are  as  follows : 

"Butler  Fiscal  Court,  October  term,  23d  day  of  October, 

1896.  Appropriated  out  of  the  county  levy  for  1897,  for 
county  judge's  salary  for  the  year  1897,  same  to  be  paid 
qijarterly  as  prescribed  by  law.    $400.00." 

"Butler  Fiscal  Court,  October  term,  9th  day  of  November^ 

1897.  Appropriated  out  of  the  county  levy  1898,  1500.00  for 
county  judge's  salary  for  year  1898,  to  be  paid  quarterly  as 
prescribed  by  law." 

"Butler  Fiscal  Court,  5th  day  of  October  term,  7th  day  of 
October,  1898.  Appropriated  out  of  county  levy  of  1899, 
fdOO.OO  for  county  judge's  salary  for  year  1899,  to  he  paid 
quarterly  as  provided  by  law." 

"Butler  Fiscal  Court,  5th  day  of  October  term,  6th  day 
of  October,  1899.  Ordered  that  there  be  appropriated  out 
of  the  county  levy  of  1900,  for  the  purpose  of  paying  county 
judge's  salary  for  the  year  1900,  the  sum  of  $400.00,  same 
to  be  paid  quarterly  as  prescribed  by  law.  Upon  question 
of  which  allowance  esquires  present  each  voted  *yea,'  except 
Esq.  Taylor,  who  did  not  cast  his  vote  upon  the  question." 

Before  the  adoption  of  the  present  Constitution,  it  was 
customary  for  the  court  of  claims  to  make  allowances  annual- 
ly to  the  county  judge  and  county  attorney,  and  it  is  ap- 
parent from  the  above  orders  that  the  Fiscal  Court  of  But- 
ler County  has  been  proceeding  in  the  same  way  since  the 
adoption  of  the  present  Constitution,  not  observing  its  pro- 
visions : 

"The  compensation  of  any  city,  county,  town  or  municipal 
officer  shall  not  be  changed  after  his  election  or  appointment, 
or  during  his  term  of  office;  nor  shall  the  term  of  any  such 
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officer  be  extended  beyond  the  period  for  which  he  may  have 
been  elected  or  appointed."    Section  161. 

"The  salaries  of  public  officers  shall  not  be  changed  during 
the  term  for  which  they  were  elected;  but  it  shall  be  the 
duty  of  the  General  Assembly  to  regulate,  by  a  general  law, 
in  what  cases  and  what  deductions  shall  be  made  for  n^- 
lect  of  official  duties.  This  section  shall  apply  to  members 
of  the  General  Assembly  also."    Section  235. 

Under  these  provisions,  it  has  been  held  that  the  fiscal 
court  can  not  make  any  change  in  the  salary  of  the  county 
judge  during  his  term  of  office,  and  that,  while  it  is  the  duty 
of  the  fiscal  court  to  fix  the  salary  of  the  county  judge  for 
his  entire  term  before  his  election  or  qualification,  yet,  if 
it  shall  fail  to  do  so,  it  may  fix  his  salary  thereafter.  Marion 
County  Fiscal  Court  v.  Kelley,  22  R.,  174,  56  S.  W.,  815; 
Barrett  v.  Falmouth,  109  Ky.,  151,  22  R.,  667,  58  S,  W., 
520. 

The  purpose  of  the  constitutional  provisions  is  to  leave 
the  officials,  whose 'duty  it  is  to  fix  the  salary,  free  from  the 
importunity  and  personal  influence  of  the  incumbent  of  the 
office,  and  to  secure  to  him  for  his  term,  when  his  salary  is 
once  fixed,  the  amount  so  agreed  to  be  paid  him,  and  thus 
make  him  more  independent  in  the  discharge  of  his  official 
duty.  Under  these  provisions  of  the  Constitution  it  is  the 
duty  of  the  fiscal  court  to'  fix  the  salary  of  the  county  judge 
and  other  county  officers,  to  be  allowed  by  it,  before  their 
election;  that  is,  there  should  be  a  general  order  fixing  the 
salaries,  and  not  an  allowance  each  year  for  that  year; 
and  when  the  salaries  are  once  fixed,  they  can  not  be  changed 
to  affect  those  already  elected  or  appointed,  and  any  change 
will  not  take  effect  until  after  the  next  election  or  appoint- 
ment. 

The  Butler  Fiscal  Court,  before  the  election  of  appellee, 
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should  have  made  a  general  order  fixing  the  salary  of  the 
county  judge;  but  if  they  had  failed  to  do  this  they  could 
fix  it  after  his  election,  or  else  it  could  not  be  fixed  at  all^ 
and  the  failure  of  the  fiscal  court  to  do  its  duty  can  not  be 
permitted  to  deprive  the  county  judge  of  his  reasonable  com- 
I>ensation  guarantied  him  by  law;  but,  when  his  salary  was 
once  fixed,  it  could  not  be  changed  during  his  term,  so  that 
he  would  receive  a  different  amount  for  different  years  of 
his  term.  The  order  of  the  county  court  made  at  its  October 
term,  1896,  did  not  undertake  to  fix  the  salary  of  the  county 
judge,  or  make  any  provision  for  it,  except  for  the  year  1897» 
It  is  substantially  the  same  as  the  order  in  the  case  of  the 
Marion  County  Fiscal  Court  v.  Kelley,  which  was  held  only 
to  apply  to  the  year  1897.  But  the  order  made  by  the  fiscal 
court  on  November  9,  1897,  appropriated  |500  for  the  county 
judge^s  salary  for  the  year  1898,  and  he  was  under  this  order 
entitled  to  have  a  salary  of  foOO  for  the  first  year  of  his  new 
term.  If  the  court  could  by  a  subsequent  order  allow  him 
a  different  amount,  then  his  salary  would  be  changed  during 
his  term,  contrary  to  the  express  provision  of  the  Constitu- 
tion. The  difficulty  with  the  orders  made  for  the  years  1899 
and  1900  is  that  they  change  the  salary  of  the  county  judge 
during  his  term  of  office. 

The  orders  of  the  fiscal  court  are  not  a  bar  to  the  action. 
It  is  a  body  of  limited  power.  One  of  the  things  which 
it  has  no  power  to  do  under  the  Constitution  is  to  change 
the  salary  of  county  officials  during  their  terms.  Its  attempt 
to  change  the  salary  of  the  county  judge,  being  in  violation 
of  the  Constitution,  was  void,  and,  being  void,  their  order 
may  be  disregarded  when  pleaded  in  bar.  Morgantown  De- 
posit Bank  v.  Johnson,  108  Ky.,  507,  22  R.,  210,  56  S.  W., 
825. 

The  county  judge  waived  none  of  his  rights  by  accepting 
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the  $400  allowed  him  for  the  two  years  in  controversy.  He 
wa&  entitled  to  a  term  of  four  years  under  the  Constitution. 
He  was  also  entitled  to  the  salary  of  $500  a  year,  which,  under 
the  Constitution,  could  not  be  changed  during  his  term.  The 
acceptance  of  a  part  of  a  debt  never  estops  one  to  claim  the 
remainder.  The  case  of  Lexington  v.  Rennick,  105  Ky.,  779, 
20  R.,  1609,  49  S.  W.,  787,  50  S.  W.,  1106,  rests  on  essentially 
different  facts.  There  the  city  had  the  power  of  removal,  and 
the  officers,  by  accepting  the  sums  paid  them,  led  the  city 
to  understand  that  they  were  willing  to  serve  it  therefor, 
and  thus  secured  a  continuance  of  their  holding  whiieh  was 
dependent  upon  the  pleasure  of  the  city. 
Judgment  affirmed. 


Case  63 — ^Action  by  the  American  Steel  Hoop  Company  against 
Harry  Gitenther  to  Recover  for  a  Carload  of  Iron  Sold  and 
Shipped  to  Defendant.— iOct.  28. 

-   .         1  6SwH\^  I 

ei^  m^  Guenther  v.  ZA.inerican  Steel  Hoop  Oo. 

appeal  from   DAVIESS   CIRCUIT  COURT. 

Judgment  fob  Plaintiff  and  Defendant  Appeals.    Affirmed. 

Process  —  Nonresident  —  SrnsTiTUTED  iService— Constitutionality 
of  Statute — Suit  fob  Price  of  Goods — Denials — ^Breach  of 
Contract — ^Assumption  by  Plaintiff — Subsequent  Incorpora- 
tion. 

Held:  1.  Civil  Code,  sec.  51,  subdivision  6,  providing  that  "In  actions 
against  an  Individual  residing  In  another  State,  or  a  partnership, 
association,  or  joint  stock  company,  the  members  of  which  re- 
side. In  another  State,  engaged  in  business  in  this  iState,"  sub- 
stituted service  may  be  had,  authorizes  substituted  service  on  a 
nonfesldent  individual. 

2.  As  nonresidents  are  presumed  to  be  without  the  State,  it  Is  not 
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necessary  to  show,  in  order  to  sustain  substituted  service  on  a 
nonresident  as  authorized  by  Civil  Code,  section  51,  subdivision  6» 
that  he  was  at  that  time  outside  the  state. 

3.  Civil  Code,  section  51,  subdivision  6,  providing  that>  in  the  case  of 

nonresidents  doing  business  within  the  State,  substituted  service 
may  be  made  upon  their  managers,. agents,  or  persons  in  charge 
of  such  business,  Is  not  invalid  as  providing  for  insufficient  notice. 

4.  Civil  Code,  section  51,  subdivision  6,  authorizing  substituted  ser- 

vice on  nonresidents,  does  not  violate  Constitution  of  the  United 
iStates,  article  4,  section  2,  providing  that  citizens  of  each  State 
shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens 
of  the  several  States. 

5.  A  denial  in  an  answer  that  defendant  is  a  nonresident  on  whom 

substituted  service  is  authorized  by  Civil  Code,  section  51,  sub-  / 

division  6,  is  Immaterial,  as  answering  waives  the  question  of 
sufficiency  of  service, 

6.  In  a  suit  for  the  price  of  goods,  a  denial  that  defendant  is  indebt- 

ed in  any  sum  is  a  conclusion  of  law. 

7.  In  a  suit  for  the  price  of  goods,  a  denial  that  defendant  agreed  or 

premised  to  pay  the  money  sued  for  constitutes  no  defense,  where 
allegations  in  the  petition  that  the  goods  were  sold  and  delivered 
at  defendant's  special  instance  and  request,  and  at  prices  set 
out  in  an  itemized  account  filed  therewith,  are  not  controverted. 

8.  In  a  suit  for  the  price  of  goods,  defendant  alleged  in  his  counter- 

claim for  failure  to  deliver  In  time  that,  though  the  incorpora- 
tion of  plaintiff  had  been  effected  subsequently  to  the  breach  by 
his  original  vendor,  yet  it  had  been  previously  agreed  upon  by 
the  original  vendor  and  others;  that  such  vendor  had  closed  its 
plant  for  the  purpose  of  taking  stock,  with  a  view  to  the  consoli- 
dation, and  that  plaintiff  had  been  incorporated  for  the  purpose 
of  taking  the  contracts,  assets,  business,  good  will,  and  liabilities 
of  the  consolidating  firms,  and  did  take,  pursuant  to  the  agree- 
ment, all  the  contracts  of  the  original  vendor,  including  defend- 
ant's, and  undertook  to  carry  the  same  out;  that  plaintiff  took 
possession  and  control  of  the  original  vendor's  plant,  and  agreed 
to  carry  out  the  contract  With  defendant;  and  that  plaintiff's  in- 
corporation was,  in  part,  to  enable  It  to  do  so.  Held,  Demurrable, 
as  not  alleging  enough  to  show  that  plaintiff  had  assumed  a  con- 
tractual obligation  to  defendant,  which  had  ripened  Into  a  liabil- 
ity before  plaintiff  came  into  existence. 

SWEENEY,  ELLIS  &  SWEENEY,  attobi^ets  fob  appellant. 

1.  Our  first  contention  is  that  the  service  of  the  process.-  in 
this  case  on  John  R.  Wright  as  the  manager  for  the  defendant 
Guenther,  and  in  charge  of  defendant's  business  in  Owensboro, 
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was  no  service  at-  all  and  did  not  bring  said  defendant)  before 
the  court. 

The  return  on  the  process  is  in  the  following  words:  "lESxe- 
cuted  on  the  within-named  defendant,  Harry  Guenther,  by  de- 
livering to  John  R.  Wright,  manager  for  said  defendant  Guenther, 
and  in  charge  of  defendant's  business  In  Owensboro,  a  true  copy 
of  the  within  summons,  November  22,  1900.  J.  W.  Jones,  S.  D. 
C,  by  Jim  Jones,  D.  S." 

Although  the  defendant  may  have  been  a  non-resident  of  the 
State,  yet  service  upon  his  agent  could  in  no  event  have  been 
authorized  except  It  was  alleged  that  he  was^at  the  time  of  such 
service  absent  from  the  State, 

2.  The  court  having  with  much  hesitation  held  the  service  good, 
the  defendant  then  filed  answer  and  amended  answer  alleging  a 
state  of  facts  that  the  defendant  not  only  had  the  right  to  re- 
cover damages  naturally  flowing  out  of  the  breach  of  contract 
•  alleged  between  himself  and  the  plaintiff  and  J.  Rainer  Sons* 
Company,  but  by  which  he  may  recover  special  damages  in  the 
profits  which  he  would  have  made  on  the  contract  between  him- 
self and  Taylor  &  Blackford,  and  also  a  sum  equal  to  the  dam- 
ages which  Taylor  &  Blackford  recovered  against  the  defendant 
/  on  account  of  the  breach  of  the  contract  between  them,  which 
breach  was  the  direct  result  of  the  breach  between  the  plaintiff 
and  defendant,  but  the  lower  court  for  reasons  we  can  not  un- 
derstand &ustained  a  demurrer  to  them,  or,  what  was  equivalent, 
pronounced  a  judgment  oa  the  face  of  the  pleading,  thereby 
holding  the  answers  presented  no  defense  whatever. 

iWe  insist  that  the  judgment  of  the  lower  court  Is  wrong;  that 
the  answers,  both  the  original  and  amended  one,  present  a  per- 
fectly good  defense,  which,  if  sustained  by  proof,  would,  if  not 
altogether,  to  the  extent  of  the  damages  shown,  defeat  the  plain- 
tiff's cause  of  action. 

POWERS  &  ANDERSON,  attobneys  fob  appellee. 

POINTS  AND  XUTHORITIBS. 

1.  Summons  may  be  served  on  the  agent  of  a  nonresident  of 
this  State,  who  is  engaged  in  business  in  this  iState,  in  the  county 
where  the  business  is  carried  on.  Subsec.  6  of  sec.  51,  Ky.  Civ. 
Code;  Fox.  v.  Bluegrass  Grocery  d)!^  60  S.  W.  R.,  pp.  414,  927. 

2.  Although  appellant  was  not  a  tionresident  of  the  State  of 
Kentucky  when  he  filed  his  answer,  tjiis  entered  his  appearance, 
though  he  filed  his  answer  under  protest.  Tipton  v.  Wright.  7 
Bush,  449;  Lillard  v.  Brannln  ft  Brand,  91  Ky.,  516. 

3.  An  answer  denying  that  the  goods  were  sold  and  delivered 
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Is  not  sufficient,  but  the  answer  must  respond  as  to  each  and  every 
item  in  the  account.  Newman  on  Pleading,  p.  501;  Webb  v. 
Jeffries,  2  Bush,  222;  Whittaker  v.  Sandifer,  1  Duv..  262. 

4.  Where  two  parties  have  made  a  contract  which  one  o'f  them 
lias  bioken,  the  damages  which  the  other  party  ought  t»  receive 
In  respect  of  such  breach  of  contract  should  be  such  as  may 
lairly  and  reasonably  be  considered  either  arising  naturally,  1.  e., 
according  to  the  usual  course  of  things  from  suet  breach  of  con- 
tract itself  or  such'  as  may  reasonably  be  supposed  to  have  been 
in  contemplation  of  both  parties  at  the  time  they  made  the  con- 
tract, as  the  probable  result  of  it.  Hadley  v.  Baxendale,  Sedgwick 
on  Damages,  vol  1,  8th  ed.,  p.  203;  Sedgwick  on  Damages,  vol. 
1,  8th  ed.,  pp.  220,  223;  Bluegrs^ss  Cordage  Co.  v.  Luthy  &  Co., 
n  Ky..  583. 

5.  Obvious  and  absolute  physical  impossibility  apparent  upon 
the  face  of  the  promise  and  thus  known  to  the  parties  renders 
the  promise  void.  Beach  on  the  Modern  Law  of  Contracts,  vol. 
1,  sec.  222;  Leak  on  Contracts;  p.  686.  In  this  connec- 
tion, also  see  Statute  of  Frauds,  subsec.  4;  sec.  ,470,  Ky.  Stats.; 
Chesapeake,  Ohio  &  Southwestern  R.  R.  Co.  v.  Oriest,  85  Ky., 
«19. 

6.  If  the  pleader  does  not  allege  that  the  promise  was  in  writ- 
ing it  .will  be  presumed  that  it  was  in  parol  4  Met%  371;  14 
Bush,  776;  15  B.  M.,  443;  3  Met.,  463. 


Opinion  or  the  ooubt  by  JTJDGB  HOBSON — ^Affibmino. 

Appellee,  the  American  Steel  Hoop  Company,  filed  this 
action  against  Harry  Guenther,  doing  business  in  the  firm 
name  of  Harry  Guen4:her  &  Bro.,  to  recover  f 647.43  for  a 
carload  of  round  bar  iron  sold  and  delivered  by  the  plaintiff. 
It  was  alleged  in  the  petition  that  the  defendant  is  a  non- 
resident of  the  State,  and  that  John  S.  Wright  is  the  agent 
and  manager  of  his  business  in  the  State  of  Kentucky.  A 
summons  was  issued  on  the  petition,  which  was  returned  by 
the  sheriff  as  foUows:  "Executed  on  the  within-named  de- 
fendant, Harry  Guenther,  by  delivering  to  John  S.  Wright, 
manager  for  sa^d  defendant,  Harry  Guenther,  and  in  charge 
of  said  defendflfnt's  business  in  Owensboro,.  Ky.,  a  true  copy 
of  the  within  ^ummons."    Thereafter  this  order  was  entered: 
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"Defendant  moves  that  the  court  quash  the  return  of  sum- 
mons, to  which  plaintiff  objects.  Having  considered  said  mo- 
tion, the  same  is  overruled,  to  which  defendant  excepts.'*  The 
propriety  of  this  order  is  the  first  question  to  be  determined 
on  the  appeal.  Subsection  6  of  section  51  of  the  Civil  Code 
is  in  these  words:  "In  actions  against  an  individual  resid- 
ing in  another  State,  or  a  partnership,  association,  or  joint 
stock  company,  the  members  of  which  reside  in  another  Btate^ 
engaged  in  business  in  this  State,  the  summons  may  be  served 
on  the  manager,  or  agent  of^  or  person  in  charge  of,  such 
business  in  this  State,  in  the  county  where  the  business  is 
carried  on,  or  in  the  county  where  the  cause  of  action  oc- 
curred." It  is  insisted  that  the  statute  was  intended  to  apply 
to  non-resident  firms,  associations,  or  joint  stock  companies 
engaged  in  business  in  this  State,  when  all  of  the  members 
reside  in  another  State,  and  no  more.  But  the  first  words  of 
the  secti6n  are,  ^^In  actions  against  an  individual  residing 
in  another  State."  Where  the  business  is  done  in  this  State 
by  persons  not  residing  here,  but  engaging  in  business  here, 
the  mischief  intended  to  be  remedied  by  the  statute  does  not 
depend  upon  the  number  of  persons  running  the  business. 
The  purpose  of  the  statute  is  to  afford  some  means  of  serving 
process  upon  this  class  of  persons  who  engage  in  business 
in  this  State,  carrying  it  on  through  agents  having  charge 
of  the  business,  and  not  directing  it  in  person.  Both  the 
language  of  the  statute  and  its  evident  purpose  cover  this 
case,  as  the  defendant  carries  on  a  manufacturer's  business 
in  Owensboro. 

It  is  also  objected  that  it  was  not  shown  that  the  defaidant 
was  absent  from  the  State  when  the  process  was  served  on  his 
agent,  and,  as  it  has  been  the  policy  of  the  State  to  require 
personal  service,  this  must  be  shown.  But  the  statute  does 
not  so  provide.    It  is  not  presumed  that  a  non-resident  of 
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the  State  is  is  the  State.  If  the  defendant  desired  to  raise 
this  question,  he  should  have  shown  the  fact.  This  he  did 
not  do. 

It  is  also  insisted  that  the  statute  is  invalid,  and  in  sup- 
port  of  this  position  we  are  referred  to  Moredock  v.  Kirby 
(C.  C.)  118  Fed.,  180;  Pennoyer  v.  NeflP,  95  U.  S.,  714,  24  L. 
Ed.,  565;  and  Grover,  etc.,  Co.  v.  Radcliffe,  137  U.  S.,  287, 
11  Sup.  Ct,  92,  34  L.  Ed.,  670.  In  Carpenter  v.  Laswell, 
23  R.,  686,  63  S.  W.,  609,  and  Nelson  Morris  &  Co.  v.  Reh- 
kopf  &  Sons,  25  R.,  352,  75  S.  W.,  203,  it  was  stated  by  this 
court  that  the  statute  referred  to  is  valid,  but  it  is  urged 
that  the  question  was  not  before  the  court  in  either  of  those 
cases;  and,  as  the  subject  is  important  and  not  without  dif- 
ficulty, we  will  consider  the  question  as  a  new  one.  In  Pen- 
noyer V.  Neff  an  action  was  brought  in  the  United  States 
Circuit  Court  for  the  District  of  Oregon  to  recover  a  tract 
of  land.  The  defendant  claimed  title  to  the  land  under  a 
sheriff's  sale  made  under  a  personal  judgment  in  the  State 
court  against  the  plaintiff,  who  was  a  non-resident  of  the 
State  of  Oregon,  upon  constructive  service  by  virtue  of  a 
statute  of  the  State.  The  Supreme  Court  held  the  title  bad, 
but,  in  concluding  its  opinion,  after  stating,  to  prevent  mis- 
application of  its  reasoning,  that  certain  things  were  not-.^ 
meant,  the  court  added  this :  "Neither  do  we  mean  to  assertX 
that  a  State  may  not  require  a  non-resident  entering  into  part-  \ 
nership  or  association  within  its  limits,  or  making  contracts 
enforceable  there,  to  appoint  an  agent  or  representative  in 
the  State  to  receive  service  of  process  and  notice  of  legal 
proceedings  instituted  with  respect  to  such  partnership,  as- 
sociation, or  contracts,  or  to  designate  a  place  where  such  ser- 
vice may  be  made  and  notice  given,  and  provide,  upon  their 
failure  to  make  such  appointment  or  to  designate  such  place, 
that  service  may  be  made  upon  a  public  officer  designated 
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for  that  purpose,  or  in  some  other  prescribed  way,  and  that 
judgments  rendered  upon  such  service  may.  not  be  binding 
upon  the  non-residents  both  within  and  without  the  State. 
As  was  said  by  the  Court  of  Excheqcer  in  Vallee  v.  Da- 
mergue,  4  Exth.,  290 :  'It  is  not  contrary  to  natural  justice 
that  a  man  who  has  agreed  to  receive  a  particular  mode  of 
notification  of  legal  proceedings  should  be  bound  by  a  judg- 
ment in  which  that  particular  mode  of  notification  has  been 
followed,  even  though  he  may  riot  have  actual  notice  of 
them/  "  In  Grover,  etc.,  Co.  v.  Radcliffe,  137  U.  8.,  287,  11 
Sup.  Ct.,  92,  34  L.  Ed.,  670,  a  judgment  had  been  entered 
in  Pennsylvania,  without  process  of  any  kind,  on  a  bond  for 
the  payment  of  money,  which  stipulated  that,  if  the  bond 
was  not  paid,  judgment  by  confession  might  be  entered  in 
any  court,  without  notice,  and  there  was  a  Pennsylvania  stat- 
ute authorizing  the  proceedings.  Suit  was  brought  in  Mary- 
land to  enforce  the  judgment.  The  Supreme  Court  of  Mary- 
land declined  to  enforce  it  against  a  citizen  of  that  State, 
and  the  Supreme  Court  of  the  United  States  affirmed  its 
judgment.*  After  showing  that  the  judgment  was  not  vrilid 
under  the  laws  of  Maryland,'  the  Supreme  Court  said :  "And 
the  distinction  between  the  validity  of  a  judgment  rendered 
in  one  State,  under  its  local  laws  upon  the  subject,  and  its 
validity  in  another  State,  is  recognized  by  the  highest  tribu- 
nals of  each  of  these  States."  Further  on,  in  answer  to  the 
objection  that  the  defendant  must  be  presumed  to  have  con- 
tracted in  view  of  the  laws  of  Pennsylvania,  the  court  said  r 
"But  we  do  not  think  that  the  citizen  of  another  State  than 
Pennsylvania  can  be  thus  presumptively  held  to  knowledge 
and  acceptance  of  statutes  of  the  latter  State.  What  Benge 
authorized  was  a  confession  of  judgment  by  any  attorney  of 
any  court  of  record  in  the  State  of  New  York  or  any  other 
State,  and  he  had  a  right  to  insist  upon  the  letter  of  the 
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antlioritj  conferred.  By  its  terms,  he  did  not  consent  to  be 
bound  by  the  local  law  of  every  State  in  the  Union  relating 
to  the  rendition  of  judgment  against  their  own  citizens  with- 
out service  or  appearance,  but  on  the  contrary  made  such 
an  appearance  a  condition  of  judgment.  And  even 
if  judgment  could  have  been  entered  against  him,  not  being 
served  and  not  appearing,  in  each  of  the  States  of  the  Union, 
in  accordance  with  the  laws  therein  existing  upon  the  sub- 
ject, he  could  not  be  held  liable  upon  such  judgment  in  any 
other  State  than  that  in  which  it  was  so  rendered,  contrary 
to  the  laws  and  policy  of  such  State.  The  courts  of  Mary- 
land were  not  bound  to  hold  this  judgment  as  obligatory 
either  on  th«  ground  of  comity  or  of  duty,  thereby  permitting 
the  law  of  another  State  to  override  their  own."  Neither 
of  these  cases  seem  to  have  any  application  to  the  question 
presented.  The  judgment  complained  of  was  not  rendered 
on  constructive  service  of  process,  nor  is  the  question  now 
raised  as  to  what  effect  should  be  given  the  judgment  bei 
yond  the  confines  of  this  Stqte,  where  the  statute  authorizing 
the  mode  of  service  which  was  followed  is  without  force.  As 
the  defendant  was  running  his  foundry  in  this  State  when 
the  process  was  served,  and  as  the  process  was  served  on 
his  manager  in  charge  of  the  business,  and  the  iron  was  bought 
for  the  business,  the  case  seems  to  fall  within  the  qualification 
made  by  the  court  of  the  rule  laid  down  in  Pennoyer  v. 
Neff. 

There  is  a  vital  distinction  between  constructive  service 
of  process,  under  section  57  of  the  Civil  Code,  and  substituted 
service  of  process,  under  sections  51-54.  By  subsection  4 
of  section  51,  the  process  may  be  served  upon  a  common  car- 
rier in  any  county  by  delivering  a  copy  to  its  chief  officer  or 
agent;  and  this  section  was  upheld,  although  the  defendant 
was  not  incorporated.    Adams  Express  Co.  v.  Crenshaw,  78 


Digitized  by  VjOOQIC 


588 KENTUCKY  REPORTS. [Vol,  lift 

Guenther  v.  American  Steel  Hoop  Co. 

Ky.,  136.  By  subsection  S  a  similar  mode  of  serving  pro- 
cess is  allowed  where  the  defendant  operates  a  railroad,  and 
by  subsection  5  service  of  process  against  the  owner  is  author- 
ized to  be  had  by  delivering  a  copy  to  the  agent  of  the  per- 
son operating  the  railroad,  where  a  lease  has  been  made. 
This  provision  was  held  valid  in  Maysville,  etc.,  R.  R.  Co. 
V.  Ball,  108  Ky.,  241,  21  R.,  1693,  56  S.  W.,  188.  By  section 
52,  if  the  defendant  is  under  fourteen  years  of  age,  the  sum- 
mons must  be  served  on  his  father,  or,  if  he  have  no  father, 
on  his  guardian,  or,  if  he  have  no  guardian,  on  his  mother, 
or  if  he  have  no  mother,  on  the  person  having  chai*ge  of  him. 
By  section  53,  similar  provision  is  made  for  the  service  of 
process  on  persons  of  unsound  mind.  By  section  54,  if  the 
defendant  is  a  prisoner  in  the  penitentiary  a  copy  of  the 
petition  must  accompany  the  summons,  and  the  service  must 
be  on  the  keeper  of  the  penitentiai-y;  who  shaH  deliver  the 
copy  of  the  petition  and  summons  to  the  prisoner.  By  sec- 
tion 55,  if  the  defendant  be  a  community  of  Shakers,  holding 
property  in  common,  the  service  must  be  made  by  posting 
a  copy  of  the  summons  at  the  door  of  its  meeting  house,  and 
by  delivering  a  copy  to  some  member  of  the  community.  Sim- 
ilar provisions  to  these  have  been  in  force  in  this  State  from 
the  earliest  times,  and  in  other  States  of  the  Union.  In 
many  of  the  States  it  is  provided  by  statute  that  a  copy 
may  be  left  at  the  defendant's  place  of  abode  where  it  is 
impossible  to  obtain  personal  service.  In  New  York,  when 
substituted  service  is  necessary,  an  order  of  the  court  is  re- 
quired, and  the  order  can  not  hp  attacked  collaterally.  In 
the  federal  courts,  without  the  aid  of  any  statute,  substituted 
service  is  allowed  in  an  ancillary  proreeding  to  bring  in  par- 
ties to  the  principal  suit.  See  10  Ency.  of  Pleading  and 
Practice,  pp.  620,  621.  The  general  rule  is  that  substituted 
service  of  process  is  equivalent  to  personal  service,  and  war- 
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rants  a  personal  judgment,  if  made  in  the  manner  pointed 
out  by  the  statute,  on  the  ground  that  the  defendant  is  pre- 
sumed to  Jiave  received  the  notice.  Sturgis  v.  Fay,  16  Ind^ 
429,  79  Am.  Dec.,  440;  Rauber  v.  Whitney,  425  Ind.,  216, 
25  N.  E.,  186;  People  v.  House,  4  Utah,  382,  10  Pac,  843; 
Conwell  V.  Atwood,  2  Ind.,  289;  Burbage  v.  American  Na- 
tional Bank,  95  Ga.,  503,  20  S.  E.,  240.  Where  a  non-resi- 
dent obtained  a  common  law  judgment,  and  a  suit  was 
brought  in  equity  to  enjoin  it,  it  was  held  that  process  might 
be  served  on  hia  attorney  without  the  aid  of  the  statute. 
Chalmers  v.  Hack,  19  Me.,  124.  The  same  rule  is  followed 
in  the  federal  courts  in  actions  for  a  new  trial.  Oglesby  v, 
Attrill  (C.  C.)  14  Fed.,  214,  4  Woods,  114,  and  cases  cited. 
-  It  is  thus  apparent  that  there  have  always  been  well- 
recognized  exceptions  to  the. general  rule  requiring  personal 
service  of  the  process  on  the  defendant,  and  the  competency 
ef  the  Legislature  to  provide  for  a  substituted  service,  when 
■ecessary,  has  been  generally  recognized  by  the  courts.  In 
Biesenthall  v.  Williams,  62  Ky.,  331,  85  Am.  Dec.,  629,  a 
suit  was  brought  in  this  State  to  enforce  a  judgment  ren- 
dered  in  Ohio  on  a  service  of  process  by  leaving  a  copy  at  the 
defendant'^  residence,  the  defendant  being  then  a  citizen  of 
Ohio.  The  court  held  the  judgment  valid,  and  enforced  it, 
saying  that  this  mode  of  service  was,  under  the  statute,  an 
actual  service  of  process,  and  that  the  laws  of  Ohio  were 
binding  upon  the  citizens  of  that  State,  although  they  could 
not  operate  extraterritorially.  The  non-resident  of  this 
State  who  comes  into  it  and  does  business  here  does  so  sub- 
ject to  its  laws,  and  when  he  carries  on  this  business  by  a 
substitute  the  State  may  properly  provide  that  the  service 
of  process  on  the  substitute  shall  be  legal.  No  sound  difih 
tinction  can  be  drawn  between  such  a  provision  of  the  stat- 
ute and  that  authorizing  process  against  an  infant  under 
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fourteen  years  of  age  or  a  lunatic  to  be  served  on  the  person 
having  charge  of  him,  op  against  the  persons  operating  a 
railroad  on  the  agent  in  the  county  where  the  transaction  oc- 
curs. If  notice  of  the  action  does  not  in  fact  reach  the 
defendant,  ample  remedy  is  also  provided  by  the  Code  for  the 
granting  of  new  trials,  where,  from  unavoidable  casualty 
or  misfortune,  the  party  is  prevented  from  appearing  or 
defending.  Code,  section  518;  McCall  v.  Hitchcock,  9  Bush, 
66.  In  the  case  before  us  the  defendant  in  fact  received  no- 
tice of  the  action,  for  he  appeared  and  moved  to  quash  the 
process.  In  the  case  of  Moredock  v.  Kirby  (C.  C.)  118  Fed., 
180,  process  served  under  the  statute  in  question  was  quashed 
by  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky  upon  the  authority  of  Pennoyer  v.  Neff,  and 
because  it  deprived  citizens  of  other  States  of  the  rights  and 

.  privileges  of  citizens  of  this  State.  We  can  not  see  that  sec- 
lion  2  of  article  4  of  the  Constitution  of  the  United  States 

'  has  any  application.  As  shown,  the  statutes  of  the  State  allow 
substituted  service  of  process  on  other  classes  of  persons  than 
non-residents  of  the  State.  The  rights  and  privileges'  guar- 
antied to  the  citizens  of  the  States  by  the  Federal  Constitu- 
tion are  their  fundamental  rights  as  citizens.  What  rights 
the  guaranty  includes  the  Supreme  Court  has  declined  to 
define,  but  legal  remedies  may  be  allowed  against  those  who 
are  domiciled  without  the  State  which  are  not  allowed  against 
those  who  are  domiciled  within  it.  Thus,  in  Cooley  on  Con- 
stitutional Limitations  (6th  Ed.)  490,  after  pointing  out 
certain  rights  that  are  included,  it  is  said:  '*But  it  is  un- 
questionable that  many  other  rights  and  privileges  may  be 
made — as  they  usually  are — to  depend  upon  the  actual  resi- 
dence ;  such  as  the  right  to  vote,  to  have  the  benefit  of  exemp- 
tion laws,  to  take  fish  in  the  waters  of  the  State,  and  the 
like.    And  the  constitutional  provisions  are  not  violated  by 
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a  statute  which  allows  process  by  attachment  against  a  debt- 
or not  a  resident  of  the  State,  notwithstanding  such  process 
ip  not  admissible  against  a  resident."  So  it  is  held  that  a 
statute  requiring  security  for  cost  from  non-resident  plaintiflPs 
suing  in  the  State  is  valid.  Id.,  p.  25,  note;  19  Ency.  of 
Pleading  and  Practice,  344,  and  cases  cited.  Under  these 
principles  the  Legislature  of  any  State  may  classify  litigants 
according  to  the  impracticability  of  obtaining  personal  ser- 
vice of  process,  and  authorize  substituted  service  when  nec- 
essary to  the  administration  of  justice.  This  right  of  the  "^ 
States  seems  to  he  expressly  recognized  by  the  Supreme  Court 
in  Pennoyer  v.  Neflf.    We  therefore  conclude  that  the  statute      I  1  J 


is  not  invalid,  and  that  the  motion  to  quash  the  process  was 
properly  overruled 

The  defendant,  in  his  answer,  put  in  issue  the  allegation 
of  the  petition  that  he  was  a  non-resident  of  the  State.  This 
was  immaterial,  for,  having  gone  into  the  merits  of  the  case^ 
as  he  did  by  his  answer,  he  had  entered  his  appearance  to 
the  action.  In  the  first  paragraph  of  the  answer  the  de- 
fendant undertook  to  put  in  issue  the  allegations  of  the  pe- 
tition as  to  the  purchase  of  the  iron  sued  for;  but  the  denials 
of  this  paragraph  were  insuflScient,  and  the  court  properly 
sustained  a  demurrer  thereto.  The  denial  that  the  defendant 
was  indebted  in- any  sum  was  only  a  statement  of  a  conclusion 
of  law.  The  denial  that  the  defendant  agreed  or  promised 
to  pay  the  plaintiff  the  money  sued  for  was  insufficient  to  con- 
stitute a  defense,  the  allegations  of  the  petition  that  the  iron 
was  sold  and  delivered  at  the  defendant's  special  instance 
and  request  and  at  the  prices  set  out  in  the  itemized  account 
filed  being  undenied.    In  the  other  paragraph  of  the  answer 

the  defendant  alleged  that  on  the day  of  March,  1899^ 

he  contracted  with  the  firm  of  Taylor  &  Blackwell,  at  Lewis- 
port,  Ky.,  to  manufacture  for  them  1,000  plow  fenders,  to  be 
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delivered  not  later  than  April  15,  ,1899,  and  in  order  to  en- 
able him  to  comply  with  his  contract  he  wrote  to  J.  Painter 
&  Sons'  Company  on  March  6,  1899,  at  Pittsburg,  Pa.,  offer- 
ing to  purchase  the  necessary  material  for  the  fenders,  noti- 
fying them  within  what  time  he  must  havfe  it  in  order  to  com- 
ply with  his  contract ;  that  they  answered  on  March  8,  1899, 
and  agreed  to  furnish  him  with  the  material  within  ten  days 
or  two  weeks,  and,  relying  on  this,  he  closed  his  contract 
with  Taylor  &  Blackwell;  that  about  this  time  J.  Painter  & 
Sons'  Company  took  stock  in  appellant,  and  appellant  under- 
took to  carry  out  the  contract  of  J.  Painter  &  Sons'  Com- 
pany, but  failed  to  do  so,  and  thereby  he  was  disabled  from 
carrying  out  his  contract,  and  sustained  damages  in  the  sum 
of  fl,000,  which  he  plead  as  a  counter-claim  and  set-oflf. 
The  plaintiff,  by  its  reply,  put  in  issue  the  allegations  of  the 
answer,  and  then  pleaded  that  it  was  incorporated  on  April 
14,  1899,  and  had  no  existence  before  that  date,  and  that 
the  time  within  which  the  iron  was  to  be  furnished,  under 
the  allegations  of  the  answer,  had  expired  before  it  came 
into  existence.  A  copy  of  the  article  of  incoqioratibn  was 
filed  with  the  reply,  sustaining  its  all^ation  as  to  the  time 
when  the  plaintiff  was  incorporated.  To  this  reply  the  de- 
fendants filed  the  following  rejoinder:  "Defendants  .state 
that,  while  it  may  be  true  that  plaintiff  was  incorporated 
on  the  14th  day  of  April,  1899,  they  charge  and  allege  the 
fact  to  be  true  that  the  said  J.  Painter  &  Sons'  Company 
had  previous  to  that  time,  with  others,  gone  into  and  had 
agreed  upon  the  terms  upon  which  t5iey  would  form  a  corpora- 
tion known  as  the  American  Steel  Hoop  Company,  and  that 
the  foundry,  mills  and  plant,  factories  of  J.  Painter  &  Sons' 
Company  had  shut  down  for  the  purpose  of  taking  stock 
with  a  view  to  delivering  the  same  to  said  company,  the  plain- 
tiff herein;  and  that  the  said  company,  the  American  Steel 
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Hoo^  Company,  had  been  formed  for  the  purpose,  among 
«ther  things,  of  taking  the  contracts,  the  assets  and  business, 
good  will  and  liabilities  of  corporations)  associations,  and 
firms  and  individuals,  and  did  take,  pursuant  to  the  agree- 
ment they  had,  all  the  contracts  of  J.  Painter  &  Sons'  Com- 
pany, including  the  one  pleaded  by  defendant  in  its  answer, 
and  undertook  to  carry  the  same  out,  knowing  at  the  time 
and  having  in  its  possession  and  under  its  control  all  corre- 
spondence between  defendant  and  J.  Painter  &  Sons'  Com- 
pany. They  further  state  that  while  the  said  J.  Painter  & 
Sons'  Company  agreed  and  contracted  to  furnish  the  ma- 
terial  to  defendant  within  ten  days  or  two  weeks  after  the 
12th  day  of  March,  1899,  they  state  that  after  plaintiff  had 
taken  possession  and  control  of  the  said  J.  Painter  &  Sons^ 
Company,  it  undertook  and  agreed  to  carry  out  said  contract, 
and  its  incorporation  was  in  part  to  enable  it  to  carry  out 
the  contracts  of  the  said  J.  Painter  &  Sons'  Company  with 
other  contracts  it  had  agreed  and  assumed  to  do  at  the  time  of 
the  formation  of  the  coq)oration,  and  rn  pursuance  of  a  plan 
that  had  been  promulgated  prior  thereto."  The  court  sus- 
tained a  demurrer  to  the  rejoinder,  and  entered  judgment  for 
the  plaintiff.  The  defendant  failed  to  plead  further.  By  the 
terms  of  the  defendant's  contract  he  was  to  deliver  the  fend- 
ers on  April  loth.  The  plaintiff  did  not  come  into  existence 
at  Pittsburg  until  April  14th.  The  material  ordered  of  J. 
Painter  &  Sons'  Company  was  a  lot  of  steel,  costing  some- 
thing over  JoO,  which  was  ordered  to  be  shipped  from  Pitts- 
burg to  Owensboro  by  water.  It  was  manifestly  too  late  for 
appellee  to  comply  with  the  contract  of  J.  Painter  &  Sons' 
Company.  That  company  became  liable,. under  the  pleading, 
when  it  failed  to  deliver  the  goods  within  two  weeks  of  March 
12th.    The  liability  of  J.  Painter  &  Sons'  Company  for  the 
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contract  which  it  had  broken  became  absolute  before  Sppel- 
lee  was  incorporated.  The  rejoinder  is  not  sufficient  in  its 
averments  to  show  that  appellee  assumed  all  the  liabilities 
of  J.  Painter  &  Sons'  Company,  or  that  it  assumed  its 
liability  to  appellant.  Its  undertaking  to  carry  out  con- 
tracts which  were  subsisting  was  a  very  differenit  thing  from 
its  undertaking  to  assume  the  liabilities  of  J.  Painter  &  Sons' 
Company  for  past  transactions.  There  is  not  enough  in  the 
rejoinder  to  show  that  appellee  is  answerable  to  appellant 
for  the  shortcoming  of  J.  Painter  &  Sons'  Company,  which 
had  ripened  into  an  absolute  liability  before  appellee  came 
into  existence. 
Judgment  affirmed. 

Chief  Justice  Burnam  dissenting  on  the  question  of  the 
validity  of  the  service  of  process. 


Case  64 — Claim  by  Henby  EIngle  for  Work  Dome  by  Him  on  ▲  Pub- 
lic Highway  in  Pebby  County. — Oct.  29. 

Perry  County  v.  Engle. 

appeal  from  pebby  cibcuit  court. 

Claim  Allowed  by  Cibcuit  Coubt  and  Pebby  County  Appeals.  Re- 
versed. 

Highways — iRepairs — Contracts — Authority  of  County  Court- 
Notice  OF  the  Law, 

Held:  1.  A  county  court  has  no  authority  to  let  contracts  concern- 
ing the  repairs  of  public  roads. 

2.  Under  Kentucky  Statutes,  1899.  section  4339,  governing  the  cutting 
down  of  hills  on  public  roads  by  contract,  providing  that  the  road 
supervisor,  on  order  of  the  county  Judge,  may  let  the  work  to 
the  lowest  and  best  bidder,  and  concluding,  "If  there  be  no  su- 
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perviaor,  the  fiscal  court  may  order  such  work  done  In  the  man- 
ner provided  In  this  section  by  the  county  judge  or  a  commission- 
er appointed  by  it/*  where  the  fiscal  court  had  not  appointed  a 
supervisor  of  roads,  the  action  of  the  county  court  in  appointing 
a  commiseioner,  and  the  action  of  the  commissioner  in  letting 
such  work  to  a  contractor,  were  void,  and  the  county  was  not 
liable  therefor. 
2,  All  persons  must  take  notice  that  a  county  can  contract  only  in 
the  manner  and  by  the  persons  and  for  the  purposes  expressly 
provided  by  statute. 

F.   J.   EVERSOL.B.  county  attobnet,  and  CLEON  K.  CALVERT, 
attobneVs  fob  afpeixant. 

At  the  October  term,  1901,  of  the  Perry  County  Court  John 
Smilh  was,  by  an  order  of  said  court,  appointed  a  special  com- 
missioner for  said  county  to  let  a  contract  to  blow  out  rock  in 
Troublesome  creek,  opposite  Mill  Branch,  under  which  authority 
Smith,  as  commissioner,  made  a  contract  with  Henry  Engle  to 
do  said  work,  and  at  the  following  February  term  filed  his  report 
to  said  court  with  a  bond  taken  by  him  from  Engle  for  the  per- 
formance thereof.  On  the  same  day  appellant  filed  Its  exceptions 
to  said  report  and  to  the  order  appointing  said  Smith  special 
commissioner,  which  were  sustained  by  the  court,  and  the  court 
adjudged  s&id  order  void  and  all  proceedings  thereunder  were 
held  for  naught. 

At  the  April  term  of  the  fiscal  court  of  Perry  county  appellee 
filed  a  claim  of  $400  for  said  work  which  was  heard  and  disallow- 
ed, and  from  this  order  an  appeal  was  prosecuted  to  the  Perry 
Circuit  Court,  which  rendered  a  judgment  in  favor  of  appellee 
for  $400,  from  which  judgment  this  appeal  is  prosecuted. 

We  contend  that  the  appeal  from  the  judgment  or  order  reject- 
ing the  claim  in  the  fiscal  court  Is  not  well  taken: 

1.  Because  the  alleged  claim  arose  upon  a  contract  which  was 
illegal  and  void. 

2.  Because  an  appeal  from  an  order  of  a  fiscal  oourt  only  lies 
when  the  question  to  be  decided  Is  based  upon  the  reasonableness 
of  a  claim  and  not  when  a  question  of  debt  Is  to  be  litigated,  the 
remedy  being  for  the  claimant  to  file  a  petition  and  plead  his 
contract  and  Its  performance  In  the  usual  way. 

3.  We  contend  that  the  order  appointing  Smith  special  com- 
missioner for  Perry  county  was  ultra  vires  ajid  void,  and  all  his 
acts  thereunder  were  void  and  that  he  had  no  authority  to  make 
the  contract  or  any  contract  with  appellee,  and  the  county  is  not 
bound  by  such  contract  or  any  act  done  by  Smith. 

4.  We  contend  that  the  building  and  repairing  of  all  roads 
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and  causeways  are  matters  over  which  the  fiscal  court  has  origi- 
nal and  exclusive  jurisdiction,  and  over  which  the  county  court 
has  neither  jurisdiction  nor  authority. 

5.  We  contend  that  the  county  is  a  body  politic;  that  the  fiscal 
court  iB  its  legally  organized  board  of  directors,  the  supervisors 
of  its  affairs,  and  has  the  sole  right  and  authority  to  exercise 
Jurisdiction  over  all  contracts  to  which,  the  county  may  be  a 
party;  to  prescribe  the  manner  in  which,  and  the  terms  upon 
which,  all  public  utilities  may  be  constructed  and  to  do  all  things 
needful,  especially  in  all  matters  involving  the  expenditure  of 
public  money,  and  the  performance  of  these  functions  by  any  other 
body  is  an  usurpation  of  authority  and  void. 

6.  We  also  claim  in  this  case  that  the  work  done  by  appellee 
was  done  or  completed  according  to  contract. 

And  we  ask  that  the  judgment  of  the  lower  court  be  reversed. 

AUTHORITIES  CITED. 

Ky.   fftats.  sees.   1840,   1834,   4306,   4339,   4335;    17  Ky.,   712; 

Wcrtham  v.  Grayson  County,  13  Bush,  53;   Story  on  Contracts, 

2d  ed.,  part  1,  chap.  1,  sec.  22;  Hare  on  Contract?,  569,  573,  585; 

*  Story  on  Contracts,  2d  ed.,  part  3,  chap.  1,  sec.  972;  Am.  &  Eng. 

Ency.  of  Law  vol.  3,  p.  892. 

W.  C.  BVERSOLE,  for  appellee. 

The  work  in  controversy  was  let  to  the  lowest  bidder  and  the 
appellee  was  awarded  the  contract,  for  which  he  executed  bond, 
and  finished  his  work  about  the  first  of  March,  1902,  and  at  the 
April  term  of  the  fiscal  court  appeared  and  filed  his  claim  against 
the  county.  John  Smith,  who  was  appointed  by  the  county  court 
to  let  the  contract,  was  a  justice  of  the  peace  and  a  member  of 
the  fiscal  court.  The  claim  was  disallowed  by  the  fiscal  court  and 
the  claimant  appealed  to  the  circuit  court,  which  we  contend 
was  the  proper  thing  to  do.  and  said  court  allowed  the  claim.  All 
the  order 9  and  proceedings  taken  in  the  county  court  settihsr 
aside  the  order  appointing  Smith  commissioner  were  made  with- 
out notice  to  appellee,  and  after  he  had  about  finished  his  work 
under  his  contract 

The  testimony  shows  that  appellee's  claim  is  meritorious;  that 
the  work  was  reasonably  worth  more  than  his  bid,  and  that  the 
(People  0^  Perry  county,  had  accepted  and  was  using  the  road  he 
had  made  as  a  public  highway  and  are  still  using  it  as  such.  He 
expended  $280  In  money  for  blasting  powder,  fuse  and  explosives 
to  blast  the  rock  out  of  the  road,  be&Ides  his  own  labor,  and  the 
fiscal  court  has  accepted  the  road  and  allotted  road  hands  on  it. 
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Whilst  the  courts,  as  far  as  the  law  gives  them  power,  should 
protect  the  interest  of  the  finances  of  the  counties  and  the  State, 
they  should  also  protect  the  interests  of  the  citizens,  whose  money 
and  lahor  has  heen  given  to  and  accepted,  hy  the  county,  and 
which  reason  and  justice  demands  should  he  compensated.  Ky. 
Stats.,  sec.  978;   Hudgins  v.  Carter  Co.,  72  S.  W.,  730. 

OpmioN  OF  JHE  couBT  BY  JUDGE  O'REAR — ^Reversing. 

Appellee  claims  that  Perry  county  is  indebted  to  him  in 
the  snm  of  f400  on  a  contract  for  certain  work  done  by  him 
on  a  public  highway  within  the  county.  It  is  shown  that  the 
fiscal  court  of  the  county  had  not  appointed  a  supervisor 
of  roads.  The  county  judge,  sitting  alone  as  the  county 
court,  appointed  'Sjiuire  Smith  a  commissioner  to  let  to  the 
lowest  and  best  bidder  the  job  of  blasting  out  a  portion  o^  a 
cliff,  so  as  to  cut  down  a  hill  to  a  proper  grade  for  changing 
a  county  road  to  that  point.  The  commissioner  reported  \to 
the  county  court  that  he  had  let  the  work  at  a  public  bidding, 
and  that  appellee  was  the  lowest  and  best  bidder,  at  the 
price  of  f400,  and  that  the  work  had  been  let  out  to  him; 
and  tly  contractor's  bond  was  filed  with  the  report.  The 
commissioner  did  not  file  the  report  until  some  months  after 
he  had  let  the  work.  The  county  attorney  immediately  filed 
exceptions  to  the  report.  He  objected  to  it  on  the  ground 
that  the  county  court  had  not  jurisdiction  to  appoint  the 
commissioner,  or  to  make  the  contract  on  behalf  of  the  county. 
The  exceptions  were  sustained  by  the  county  court,  and  the 
report  and  action  of  the  commissioner  were  not  confirmed. 
Appellee  went  ahead  with  the  work,  and  completed  it.  He 
filed  his  claim  under  the  contract  before  the  fiscal  court,  and 
moved  its  allowance.  It  was  rejected,  and  he  appealed  to  the 
circuit  court,  where  the  claim  was  allowed,  and  the  county 
prosecutes  this  appeal. 

By  section  4306,  Kentucky  Statutes,  1899,  the  fiscal  courts. 
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of  the  counties  are  given  general  charge  and  supervision  of 
the  public  roads  and  bridges.  The  county  court  has  no  au- 
thority to  let  contracts  concerning  the  repairs  of  public  roads. 
.  Its  jurisdiction  is  confined  to  laying  the  county  off  into  road 
precincts,  and  allotting  hands  to  work  the  roads,  and  appoint- 
ing overseers.  Sections  4309,  4310,  Id.  It  may  order  new 
roads  to  be  opened,  or  the  routes  of  old  ones  changed.  Sec* 
tion  42S9,  Id.  But  no  authority'  is  conferred  upon  it  to 
Incur  any  liability  on  behalf  of  the  county,  except  the  fixing 
of  the  amount  of  compensation  to  the  landowners  whose 
land  is  taken  for  the  new  road.  In  case  of  an  emergency 
only  can  the  county  judge  contract  for  the  repair  of  a  bridge 
owned  and  kept  up  by  the  county.  Section  4345,  Id.  Section 
4339,  Kentucky  Statutes,  1899,  governs  the  cutting  down  of 
hills  upon  public  roads  by  contract.  It  provides  that  the 
road  supervisor,  upon  the  order  of  the  county  judge,  may 
let  the  work  to  the  lowest  and  best  bidder.  The  section 
concludes :  "If  there  'be  no  supervisor,  the  fiscal  court  may 
order  such  work  done  in  the  manner  provided  in  this  section 
by  the  county  judge  or  a  commissioner  appointed  by  iV* 
It  is  not  claimed  that  the  fiscal  court  of  Perry  county  or- 
dered this  work  done  at  all.  The  county  judge  had  not 
authority  to  contract  for  the  work  on  behalf  of  the  county, 
except  under  the  order  of  the  fiscal  court.  The  action  of 
the  county  court  in  appointing  the  commissioner,  as  well 
as  the  act  of  the  commissioner  in  letting  the  work  to  ap- 
I>ellee,  was  void,  being  in  excess  of  the  jurisdiction  of  the 
county  court.  Appellee  is  required  to  take  notice  of  the 
law.  He  is  bound,  at  his  pei>il,  to  know  the  extent  of  the 
authority  of  an  agent  of  the  county  in  contracting  with  him. 
All  persons  must  take  notice  that  a  county  can  contract 
only  in  the  manner  and  by  the  person  and  for  the  purposes 
expressly  provided  by  the  statute. 
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The  judgment  of  the  circuit  court  is  reversed,  and  cause 
remanded,  with  directions  to  enter  a  judgment  for  the  county 
upon  the  claim  and  contract  sued  on. 


Case  65~€uit  by  James  A.  Wallace  against  J.  H.  Habdwick  as 
GvABOiAN  OF  Floyd  G.  Clay,  an  Infant,  Asking  fob  the  Sale: 
OF  A  House  and  Lot  Undeb  Section  490  of  the  Civil  CoDE.--r 
Oct.  29. 

'   Olay's  Guardian  v  Wallace, 

116 

appeal  fbom  estill  cibcuit  coubt.  130 

Judgment  fob  Plaintiff  and  Defendant  Appeals.    Aevebsed. 
Homestead — ^Right  of  Subviving  Spouse — Sale>— Abandonment. 

Held:  1.  Kentucky  Statutes.  1899,  section  1707,  providing  that  the- 
homestead  shall  be  for  the  use  of  the  widow  so  long  as  she  oc- 
cupies It,  and  section  1708,  giving  %  surviving  husband  the  same 
rights  In  the  homestead  of  his  deceased  wife,  do  not  vest  a  sur- 
viving husband  with  an  unconditional  vendible  life  estate  In  the- 
homestead,  but  only  with  an  estate  depend'Cnt  on  Its  occupancy 
by  him. 

2.  Where  a  surviving  husband  procures  the  unconditional  sale  and 
conveyance  of  his  deceased  wife's  homestead  In  a  suit  for  that 
purpose  against  her  minor  children,  this  amounts  to  an  abandon- 
ment by  the  husband,  and  he  can  not  claim  a  life  Interest  in  the 
proceeds. 

C.  F.  SPENCElR,  attobney  fob  appellant. 

This  is  a  proceeding  seeking  a  sale  of  a  house  and  lot  in 
Irvine,  Ky.,  under  section  490  of  the  Civil  Code,  the  property  be- 
ing own-ed  by  appellee,  Wallace,  and  the  Infant,  Floyd  G.  Clay, 
rrhe  appellee,  Wallace,  and  the  infant's,  Floyd  Clay's,  mother 
were  married  In  1901.  A  short  time  thereafter  the  wife  furnish- 
ed $1,000  to  build  a  house  on  a  lot  in  Irvine,  then  owned  by  ap- 
pellee, in  consideration  of  which  sum  appellee  made  a  deed  to 
his  wife  for  a  thousand-dollar  interest  In  said  house  and  lot. 
Mrs.  Wallace  died  In  May,  1902,  leaving  her  Infant  son,  Floyd  G. 
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Clay,  as  her  only  child  and  heir.  At  the  time  of  her  death  the 
house  and  lot  was  occupied  by  her  and  her  husband  and  the 
infant,  Floyd,  as  their  home.  The  infant,  Floyd,  and  appellee 
are  therefore  joint  owners  of  said  house  and  lot,  the  infant  hav- 
ing a  thousand-dollar  interest  therein,  and  appellee  owning  the 
remaining  interest  therein.  The  court  adjudged  that  the  appellee 
has  a  homestead  right  in  the  interest  of  his  deceased  wife  in  said 
property  and  at  the  same  time  decreeing  a  sale  of  the  entire  prop- 
erty and  permitting  appellee  {o  retain  the  $1,000  of  the  proceeds 
of  the  sale  which  belongs  to  the  infant  by  executing  bond' for 
the  repayment  of  same  to  the  infant  at  the  death  of  appellee. 

"We  submit  that  this  is  error. 
.  Our  contention  Is  that  a  homestead  right  is>  simply  a  right  to 
occupy,  and  a  sale  of  same  Is  an  abandonment  of  such  rjght. 
.The  statute  provides  that  the  "termination  of  the  surviving  con- 
sort's right  to  the  use  of  the  homestead  shall  in  no  wise  aisect 
the  right  of  the  Infant  children/'  and  the  judgment  decreeing  a 
salG  of  the  property  if  the  homestead  right  did  exist,  is  absolutely 
void  and  the  purchaser  at  such  sale  would  take  the  property 
subject  to  the  infant's*  right  to  occupy  same  until  the  infant  be- 
comes of  age. 

This  property  being  owned  jointly  by  the  husband  and  wife 
and  occupied  by  them  at  her  death  as  their  home,  and  the  proof 
showing  that  it  is  worth  $1,500,  our  contention  is  that  the  hus- 
band could  not  claim  ^  homestead  in  the  $1,000  interest  of  his 
wife,  but  if  he  claimed  a  homestead  in  the  joint  property  his 
own  interest  would  be  estimated  in  making  up  that  exemption. 

We  rest  the  case  upon  the  ground  that  the  infant  can  not  be 
deprived  of  his  right  to  occupy  the  homestead  by  the  sale  pro- 
cured by  appellee;  and  that  a  sale  of  it  is  void  as  to  the  infant; 
and  that  appellee  has  lost  his  homestead  right  by  procuring  a  sale 
thereof;  that  the  interest  of  the  surviving  consort  can  not  be 
sold  except  by  agreement;  and  th^  Infant  can  not  agree;  and  if 
appellee  is  entitled  to  a  homestead  therein  his  own  interest  must 
be  considered  in  making  up  that  exemption;  that  he,  having 
procured  the  sale,  he  is  only  entitled  to  curtesy  In  the  proceeds; 
that  the  homestead  could  not  be  sold  except  for  reinvestment; 
and  it  is  not  shown  that  a  sale  and  reinvestment  would  be  bene- 
flcial  to  the  Infant.  Ky.  Stats.,  sees.  1707,  1708;  Saulsbury  v. 
Sims,  79  Ky.,  527;  Phipps  v.  Acton,  12  Bu?h,  375;  Miles  v.  Hall,  • 
12  Bush,  105;  Civil  Code,  sec.  489,  subsecs.  5,  490,  491,  492,  sub- 
sec.  4. 

RIDDELli  &  RIDDELiL,  fob  appellee. 

The  real  and  only  contention  is  as  to  what  interest  appellee 
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has  in  the  $1,000  put  in  by  his  deceased  wife.  He  is  entitled  to 
a  homestead,  and  as  the  property  was  sold  without  objection  ap- 
pellee is  entitled  to  the  use  of  the  money  during  his  life  upon 
his  making  the  payment  to  the  infant  safe  so  that  the  money  will 
he  forthcoming  at  the  death  of  appellee.  The  infant  Floyd  G. 
Clay,  does  not  reside  with  appellee,  nor  does  the  record  show 
that  he  at  any  time  resided  with  appellee.  His  father  is  alive 
and  divorced  from  his  n^other,  and  is  entitled  to  the  custody, 
care  and  control  of  him,  and  there  is  no  obligation  on  appellee 
to  care  and  provide  for  him  and  hence  he  has  no  interest  in  the 
homestead. 

The  act  of  1894,  now  article  3,  chapter  66,  Kentucky  Statutes, 
does  not  change  the  homestead  right  of  the  husband  in  the  prop- 
erty occupied  by  the  husband  and  wife  jointly  as  a  homestead, 
and  he  is  not  divested  of  his  homestead  right  by  a  sale. 

Opinion  of  the  court  by  CHIEF  JUSTICE  BURNAM— ^Reversing. 

The  appellee,  James  A.  Wallace,  brought  this  suit  against 
the  appellant,  J.  H.  Hardwick,  as  guardian  of  Floyd  G. 
Clay,  an  infant,  asking  a  sale  of  a  house  and  lot  in  the  town 
of  Irvine,  under  section  490  of  the  Civil  Code.  He  alleges 
in  his  petition  that  on  the  2d  day  of  May,  1901,  he  mar- 
ried the  mother  of  the  infant  defendant,  Floyd  G.  Clay ;  that 
a  short  time  after  their  marriage  the  wife  advanced  |1,000 
to  be  used  in  the  erection  of  a  dwelling  house  on  a  lot  owned 
by  him  in  Irvine,  under  an  agreement  that  he  should  exe- 
cute a  deed  to  her  for  f  1,000  worth  thereof;  that  pursuant 
to  this  agreement,  on  the  19th  of  September,  1901,  he  exe- 
cuted a  deed  with  covenant  of  general  warranty  for  |1,000 
of  the  value  of  the  lot;  that  he  and  his  wife  and  her  infant 
son  occupied  the  property  as  a  home  until  her  death  on  the 
8th  day  of  May,  1902;  that  F.  G.  Clay  is  under  fourteen 
years  of  age,  and  then  resided  in  Powell  county,  with  his 
grandfather  and  statutory  guardian;  that,  as  the  surviving 
husband,  he  was  entitled  to  the  use  and  occupation  of  that 
part  of  the  property  which  belonged  to  his  decease'd  wife  as 
a  homestead;  that  it  was  insusceptible  of  division  without 
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materially  impairing  its  value;  and  asked  that  it  should  be 
sold  to  the  highest  and  best  bidder,  and  the  proceeds  divided 
between  himself  and  the  infant  defendant  in  accordance  with 
their  respective  rights.  The  defendant  Hardwick,  as  statu- 
tory guardian  of  the  infant,  filed  an  answer,  in  which  he 
denied  that  plaintiff  was  entitled  to  a  homestead  in  that  part 
oif  the  house  and  lot  w'hich  belonged,  under  his  deed,  to  his 
deceased  wife;  and  said  that  at  the  death  of  the  wife  plaintiff 
and  her  infant  son  were  jointly  entitled  to  the  use  and  occu- 
pation of  the  property  during  the  minority  of  the  infant, 
and  that  when  it  ceased  to  be  so  occupied  the  infant  was 
entitled  to  |1,000  in  the  property,  and  asked  that  the  interest 
of  his  infant  ward  be  protected.  Proof  was  taken  showing 
that  the  property  w^as  insusceptible  of  division,  and  worth 
about  |1,500.  The  chancellor  adjudged  that  the  property 
should  be  sold  by  the  master  commissioner  upon  a  day  fixed 
by  himself,  after  advertisement  thereof  as  similar  property 
is  required  to  be  advertised  when  sold  under  execution,  and 
should  take  bond  for  the  purchase  price,  payable  to  himself 
as  commissioner;;  and  that  out  of  the  proceeds  of  the  sale 
the  defendant  Hardwick,  as  guardian  of  Floyd  G.  Clay,  was 
entitled  to  |1,000,  subject  to  a  life  estate  therein  of  plaintiff; 
and  that  plaintiff  could  retain  the  fl,000  by  executing  in 
open  court  a  covenant  to  the  infant  defendant  with  good 
security  for  the  |1,0()0,  without  interest,  payable  at  his  death. 
The  defendant  excepted  to  so  much  of  this  judgment  as  au- 
thorized Wallace  to  retain  the  $1,000,  and  has  brought  the 
case  up  for  review. 

Section  1707  of  the  Kentucky  Statutes  provides:  "The 
homestead  shall  be  for  the  use  of  the  widow  so  long  as  she 
occupies  the  same,  and  the  unmarried  infant  children  of 
the  husbafad  shall  be  entitled  to  a  joint  occupancy  with  her 
until  the  youngest  unmarried  child  arrives  at  full  age;  but  the 
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termination  of  the  widow's  occupancy  shall  not  affect  the 
right  of  the  children.  But  said  land  may  be  sold  subject 
to  the  right  of  said  widow  and  children  if  a  sale  is  necessary 
to  pay  the  debts  of  the  husband."  Section  1708  of  the  Ken- 
tucky Statutes  provides  that :  "The  homestead  of  a  woman 
shall  in  like  manner  be  for  the  use  of  her  surviving  hus- 
band, and  her  children  situated  as  above;  and  when  his 
and  their  interest  ceases  it  shall  be  disposed  of  in  like  man- 
ner, and  the  proceeds  applied  on  the  same  terms  to  her  debts; 
if  none,  divided  .among  her  children."  Under  section  1708, 
the  plaintiff,  Wallace,  and  the  infant,  Floyd  G.  Clay,  were 
jointly  entitled  to  the  use  and  occupation  of  the  homestead 
of  the  deceased  wife  until  the  infant  was  twenty-one  years 
of  age.  After  that  time  Wallace  was  entitled  to  its  use 
and  occupation  during  his  life.  But  the  statute  did  not 
vest  in  him  an  unconditional,  vendible  life  estate  in  the 
homestead  of  his  deceased  wife.  His  homestead  right  therein 
depends  upon  its  occupation  by  him.  Whenever  he  perma- 
nently ceases  to  occupy  the  homestead  of  his  deceased  wife, 
his'  right  thereto  ceases,  and  the  property  reverts  to  the 
heirs  at  law  of  the  wife.  And  an  unconditional  sale  and  con- 
veyance of  the  property  amounts  to  an  abandonment.  See 
Freeman,  etc.,  v.  Mills,  101  Ky.,  142,  19  R.,  316,  39  S.  W., 
826;  Bryant  v.  Bennett,  22  R.,  1086,  61  S.  W.,  1001;  Kim- 
berlin  v.  Manson,  Isaacs,  etc.,  23  R.,  42,  62  S.  W.,  494.  But 
under  section  2132  of  the  Kentucky  Statutes  he  is  entitled 
to  have  an  estate  for  life  in  one-third  of  all  the  real  estate 
to  which  his  wife,  or  any  one  for  her  use,  was  seised  of  an  es- 
tate in  fee  simple  during  coverture,  unless  such  right  shall 
have  been  barred,  forfeited,  or  relinquished. 

The  judgment  is  reversed,  and  cause  remanded  for  pPO* 
ceedings  consistent  with  this  opinion. 
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Case  66 — ^Action  by  W.  J.  Loughridge,  &c.,  against  Moses  Burkhabt 
TO  Kecoveb  Land. — Oct.  29. 

124  ^  Burkhart  v.  Loughridge,  &c. 

appeal  fbom  hablan  cibguit  court. 
Judgment  fob  Plaintiffs  and  Defendant  Appeals.    Reveesed. 

Ejectment — Title  Bond— Recording — Notice — ^Filing  'Papebs — 
Trial. 

Held:  1.  A  defendant  in  ejectment,  relying  on  an  equitable  title 
through  a  title  bond,  can  not  be  required  to  file  his  bond  before 
the  trial.  Civil  Code,  section  128,  provided  that  a  writing  other 
than  an  evidence  of  indebtedness  on  which  a  party  intends  to 
rely  as  evidence  may  be  filed  with  the  pleadings,  or,  by  leave  of 
court,  at  any  time  pending  the  action. 

2.  Though  a  title  bend  is  recorded,  the  party  relying  on  It  to  establish 
title  must  prove  its  execution  affirmatively. 

S.  If  a  party  in  ejectment  relying  on  a  title  bond  to  the  premises 
does  not  file  the  bond  before  trial,  as  he  may  do  under  Civil  Code, 
section  128,  the  trial  court  can  allow  the  adverse  party  reason- 
able time  after  the  bond  is  filed  to  prepare  a  defense. 

4.  A  defendant  in  ejectment  who  relies  on  a  recorded  title  twnd 
which  he  claims 'is  lost,  but  which  he  alleges  plaintiffs  had  notice 
of,  is  entitled  to  have  the  issue  as  to  notice  tried,  even  though 
he-  does  not  produce  the  bond  on  the  court's  order  to  do  so. 

H.  C.  CLAY,  attorney  for  appellant. 

This  suit  was  instituted  by  appellees  against  appellant  and  his 
tenant  to  recover  possession  of  100  acres  of  land.  Appellant  In 
his  answer  denies  title  in  appellees  and  alleges  that  he  l3  the 
owner  of  the  whole  100  acres  by  purchase  from  Isaac  Tngle,  who 
purchased  same  from  Wm.  Turner,  Sr.,  and  took  from  him  a 
title  bond  July  5,  1874,  which  bond  Ingle  assigned  to  appellant 
November  22,  1900,  but  same  has  been  lost  or  misplaced  and 
could  not  be  produced,  and  by  reason  of  that  fact  appellant  was 
not  permitted  to  make  any  defense  to  the  action  and  judgment 
was  rendered  for  plaintiffs  on  their  motion  without  any  evidence 
of  title  in  them,  and  of  this  ruling  of  the  court  appellant  com- 
plains and  is  asking  a  reversal. 

The  rule  is  well  settled  and  needs  no  authority  that  In  eject- 
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ment  suits  the  plaintiff  must  reoover  on  the  strength  of  his  own 
title  and  not  on  the  weakness  of  the  defendant's  title. 

Although  the  defendant  denied  the  plaintiff's  title  to  the  land, 
and  claimed  to  be  the  owner  himself,  under  title  bond,  the  plain- 
tiff without  attempting  to  show  title  in  himself,  asked  for  and 
obtained  a  rule  against  the  defendant  to  pro^ce  his  title  bond 
which  he  alleged  had  been  lost,  and  because  he  could  not  pro- 
duce it,  the  plaintiff,  without  any  show  of  title  in  himself,  and  in 
the  face  of  defendant's  denial  of  title  in  plaintiff,  the  court  ad- 
Judged  the  land  to  the  plaintiff.  This  was  manifest  error  which 
should  be  reversed. 

AUTHORITIES   CITED. 

Preston  v.  Roberts,  &c.,  12  Bush,  578;  Am.  &  Eng.  Ency.  PI. 
A  Pr.,  vol.  8,  739;  Green  v.  Wilson,  8  R.,  601;  Davis  v.  Justice,  8 
R.,  258;  Ratcliff  v.  Elam,  14  R.,  772. 

H.    E     ROSS,   ATTORNEY   FOR    APPELLEES. 

W.  J.  Loughridge  and  others.  In  the  year  188—,  purchased  at 
decretal  sale  at  the  Harlan  courthouse  6,500  acres  of  land  sold 
at  the  suit  of  the  heirs  of  William  Turner,  Sr.,  who  died  in  1880, 
for  which  a  deed  was  made  to  the  purchaser  for  said  heirs.  The 
purchasers  took  possession  under  said  deed'  and  has  held  the 
same  ever  since  until  about  a  year  before  the  bringing  of  this 
.suit,  when  appellant  entered  the  premises^  claiming  the  tract  in 
controvecsy  by  reason  of  a  title  bond  said  to  have  been  executed 
by  Wm.  Turner,  Sr.,  to  Isaac  Ingle,  July  5,  1874,  and  transferred 
to  appellant  November  22,  1900,  and  recorded  in  the '  county 
clerk's  oflQce  of  Harlan  county  January  9,  1901.  The  answer  sets 
up  the  title  bond  and  alleges  it  has  been  lost  Upon  filing  the 
ansiwer,  plaintiffs  asked  for  a  rule  against  the  defendant  to  pro- 
duce the  bond,  to  which  response  was  made  that  it  had  been  lost 
or  misplaced  and  could  not  be  found  after  search,  and  sets  out 
that  he  had  caused  it  to  be  recorded  in  the  clerk's  office  aforesaid. 
fPhe  response  was  denied  and  plaintiff  alleged  that  the  bond  was 
a  forgery  which  was  denied.  Proof  was  heard  upon  this  issue 
as  to  the  bend,  and  upon  the  conclusion  of  the  testimony  on  mo- 
tion of  appellee,  the  court  struck  the  pleading  from  the  file  and 
-directed  a  judgment  to  be  entered  for  the  appellee. 
.  We  contend  the  judgment  of  the  court  was  proper  in  striking 
the  ans'Wer  from  the  file.  The  defense  is  so  frivolous  and  such 
an  apparent  scheme  to  defraud  appellees  of  their  land  that  the 
court  should  not  lend  its  assistance  to  appellant  In  attempting 
to  further  its  schemes  by  reversal  of  this  action. 
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Opinion  of  the  coubt  ni  JUDGE  O'REJAR — fREVEBSiNo. 

In  this  ejectment  suit  brought  by  appellees  against  ap- 
pellant, the  latter  set  up  claim  of  an  equitable  title  to  100 
acres  of  land  by  reason  of  a  title  bond  alleged  to  have  been 
executed  by  appellees'  grantor,  Wm.  Turner,  Sr.,  in  1874. 
Appellant  claimed  in  his  answer  that  the  title  bond  had  been 
executed  by  Turner  July  5,  1874,  to  one  Ingle,  and  assigned 
by  the  latter  to  appellant  in  1900;  that  owing  to  the  loss 
of  the  title  bond  it  could  not  be  filed.  Appellees  claim  by 
derivation  from  Turner's  heirs.  Appellant  also  averred  that 
appellees  had  notice  and  knowledge  of  Ingle^s  claim  when, 
they  bought  from  Turner's  heirs.  Appellant  was  ruled  by  the 
court  to  file  his  title  bond  with  his  answer.  He  responded 
that  he  could  not  because  it  was  lost  or  misplaced,  and  after 
diligent  search  he  was  unable  to  find  it,  and  did  not  know 
where  it  was.  Appellees  controverted  the  resipbnse,  and 
pleaded  that  the  alleged  bond  was  a  foi^ery,  and  was  a  part 
of  a  fraudulent  scheme  of  appellant's  and  Ingle^s  to  steal 
the  timber  from  the  land.  The  circuit  court  heard  proof 
at  the  bar  concerning  the  alleged  loss  of  the  bond.  Appel- 
lant testified  that  he  had  lost  it  since  he  had  had  it  recorded  in 
the  county  clerk's  office.  His  statements  do  not  entirely 
satisfy  the  mind,  and  in  some  features  tend  to  discredit  his 
good  faith  in  the  matter.  The  circuit  court  made  the  rule 
absolute,  and  appellant  failing  to  file  the  bond,  his  answer 
was  stricken  from  the  files,  and  judgment  entered  against 
him  on  the  merits  of  the  case.  We  are  of  opinion  that  the 
court  erred  in  these  rulings. 

In  the  first  place,  appellant  was  not  compelled  to  file  the 
alleged  bond  before  the  trial  of  the  action,  or  at  least  be- 
fore some  evidence  was  introduced  by  him  bearing  on  its 
genuineness.    This  bond  or  paper  was  only  evidence  of  ap* 
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pellant's  title,  as  a  deed  or  other  writing,  tending  to  show 
title,  might  have  been.  A  party  is  not  required  to  fiie  his  titlp 
papers  before  the  time  of  trial,  but  may  do  so.  Section  128, 
Civil  Code.  The  only  papers  which  a  party  is  required  to  file 
with  his  pleadings  are  those  mentioned  in  section  120  of  the 
Civil  Code,  to-wit:  "If  an  action,  counter-claim,  setoff  or 
cross-petition  be  founded  on  a  note,  bond,  bill,  or  other  writ- 
ing as  evidence  of  indebtedness,  it  must  be  filed  as  part  of  the 
pleading,  if  in  the  power  of  the  party  to  produce  it;  and 
if  not  filed,  the  reason  for  the  failure  must  be  stated  in  the 
pleading;  if  upon  an  account,  a  copy  thereof  must  be  filed 
with  the  pleading.  "  Under  the  old  Code,  section  155  required 
that,  "if  either  party  shall  rely  upon  any  deed  or  other  writ- 
ing, he  shall  file  with  his  pleading  the  original  deed  or  writ- 
ing if  within  his  power,"  etc.  It  was  also  provided  that  when 
filed  they  should  "remain  on  file  for  inspection  of  either 
party  until  allowed  to  be  withdrawn  by  the  court.'^  The 
present  Code  contains  no  such  provisions. 

It  is  true  the  genuineness  of  the  bond  relied  on  by  appel- 
lant is  attacked:  Unlike  a  deed  duly  acknowledged  and  cer- 
tified, or  an  official  copy  of  such  deed,  the  instrument  does 
not  prove  itself,  but  its  execution  by  the  putative  makers 
must  be  shown  affirmatively  by  the  party  relying  on  it  or 
claiming  under  it.  Its  being  recorded  as  allowed  by  section 
500  of  the  Kentucky  Statutes  does  not  change  this  rule.  This 
section  of  the  statute  was  not  enacted  to  enable  the  transfer 
of  title  to  real  estate  by  title  bonds,  as  is  done  by  deeds. 
Nor  was  it  designed  to  change  the  rules  of  evidence  as  to 
the  genuineness  of  such  papers.  It  was  only  to  give  notice 
to  future  creditors  and  purchasers  of  the  equity  created  by 
the  bond.  The  bond  remained  only  a  bond  to  be  enforced,  re- 
scinded, or  defeated  by  the  parties  to  it,  or  by  any  other  per- 
son aflfected  by  it,  as  if  it  had  never  been  recorded.     Its 
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being  recorded  imparts  to  the  bond  no  more  legal  force,  ex- 
cept as  serving  as  a  notice  to  creditors  and  purchasers,  than 
if  it  were  not  recorded.  If  the  party  claiming  under  a  title 
bond  fails  to  avail  himself  of  the  provision  of  the  Civil  Code 
(section  128)  allowing  him  to  file  it  in  advance  as  evidence 
on  his  behalf,  the  trial  court  has  it  in  his  power  to  allow 
the  other  party  reasonable  opportunity  after  it  is  filed  to 
contest  its  genuineness  ^nd  to  prevent  surprises. 

In  the  next  place,  appellant  was  entitled  to  a  J:rial  of  the 
issue  tendered  to  the  effect  that  appellees  knew  of  the  ex- 
istence of  this  claim  and  title  in  Ingle  when  they  bought. 
If  they  did  know  of  it,  then  they  could  not  be  innocent 
purchasers,  and  protected  against  it  as  such. 

The  judgment  is  reversed,  with  directions  to  set  aside  the 
judgment  as  well  as  the  order  striking  appellant's  answer 
from  the  files,  and  for  further  proceedings  not  inconsistent 
herewith. 


Case  67 — Action  by  Peck-Williamson  Heating  and  Ventilating 
Company  against  the  City  of  Ludlow  for  Breach  or  Contract. 
—Oct.  30. 

City  of  Ludlow  v.  Peck- Williamson  Heating 
and  Ventilating  Co. 

appeal  from  kenton  circuit  court. 

Judgment  for  Plaintiff  and  Defendant  Appeals.     Reversed. 

Municipal  Corporations— Contracts — Statutory  Authority — ^Rb- 
movai^-Effect  of  Contract — Measure  of  Damages. 

Held:  1.  Where  a  city  contracted,  as  It  had  authority  to  do,  for  a 
heating  plant  for  a  schoolhouse,  no  subsequent  legislation  remov- 
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Ing  silch  authority  from  the  city  could  relieve  it  from  liability  on 
the  contract 

2.  In  an  action  for  breach  of  contract  to  purchase  a  heating  plant  it 

was  proper  to  refuse  to  admit  evidence  as  to  whether  the  heating 
plant  would  have  operated  as  it  had  been  warranted  to  do. 

3.  Where  the  seller  of  a  heating  plant  agreed  to  furnish  repairs  for 

castings  Cor  the  furnace  for  a  period  of  ten  years  in  an  action  by 
him  for  damages  because  of  the  purchaser's  failure  to  consum- 
mate the  contract  the  measure  of  damages  was  not  merely  the 
difference  between  the  contract  price  and  what  it  would  have  cost 
plaintiff  to  have  put  in  the  plant,  but  there  should  have  been 
deducted  such  sum  as  would  be  sufficient  to  furnish  the  repairs, 
such  cost  being  neither  vague  nor  speculative. 

FURBE2R  &  JACKSON,  attorneys  fob  appellant. 

We  base  our  right  to  have  this  verdict  and  Judgment  set  aside 
because: 

1.  The  court  erred  in  fixing  the  measure  of  damages. 

2.  The  court  erred  in  refusing  to  permit  the  introduction  of 
evidence  on  the  part  of  appellant  as  to  the  costs  of  making  re- 
pairs on  the  furnace. 

3.  The  court  erred  in  refusing  to  permit  the. appellant  to  show 
that  the  furnace,  if  built,  could  not  carry  out  the  terms  of  the 
contract. 

4.  The  court  erred  In  refusing  to  give  the  Instructions  offered 
'by  appellant. 

5.  The  court  erred  in  the  instructions  given  to  the -Jury. 

The  appellee  claims  $1,789.84  damages  on  a  contract  that  called 
for  an  expenditure  of  $2,665^  and  say  the  legitimate  profit  would 
have  been  the  difference  between  $2,665,  the  contract  price,  and 
$875.66,  the  cost  of  installing  the  plant,  or,  in  other  words,  the 
appellee  company  was  to  make  a  profit  of  $200  per  cent,  on  this 
contract. 

If  this  be  true  we  submit,  as  a  matter  of  public  policy,  to 
prevent,  as  far  as  possible,  corruption  in  municipal  affairs,  courts 
of  Justice  should  not  lend  their  aid  to  the  recovery  of  such  out- 
rageous profits. 

We  contend  that  the  whole  contract  should  be  considered  as  an 
entirety,  Including  that  part  which  states:  "We  guarantee  cast- 
ings and  will  furnish  repairs  for  the  ?ame  which  may  be  needed, 
free  of  cost,  for  a  period  of  ten  years  following." 

If  the  appellant  can  not  show  the  cost  of  repairs  and  that  the 
furnaces  are  incapable  of  fulfilling  the  contract,  as  matters  of  de- 
fense, then  that  renders  the  entire  contract  uncertain  and  indefi- 
Vol.  116-89 
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nite,  and  makes  any  damages  that  appellee  could  recover  merely 
a  matter  of  speculation.  The  damages  in  this  case  should  not 
be  vindictive,  but  simply  compensatory. 

CASES  CITED. 

1.  The  whole  contract  viust  he  considered.  Beech  on  Modern 
iLaw  or  Contracis.  sec.  711;  Anson  on  Contracts,  2d  Am.  ed.,  330; 
Francis  v.  Shearer,  &c..  13  R..  285. 

2.  An  unconscionable  contract.  Rittenhouse  v.  Mayer,  25  Md., 
336. 

3.  Repairs  and  furnaces  incapable  of  carrying  out  contract. 
J.  N.  Kramer  &  Son  v.  Messner  &  Co.,  101  Iowa,  88;  Sedgwick 
on  Damages,  sec.  90,  p.  126;  Royalton  v.  R.  &  W.  Turnpike  €o., 
14  VL,  311. 

4.  Measure  of  damages.  Talcott  v.  Cupper,  52  Mich.,  633;  Free- 
man V.  Clute,  3  Barb.  N.  Y.,  427;  Skinner  v.  Dayton,  19  Johns. 
N.  Y.,  513;  Thomas  Burgen  v.  City  of  New  Orleans,  36  «La.  Ann.. 
523;  Sedgwick  on  Damages,  8th  ed.,  sec.  170;  Adams  Express 
€o.  V.  Egbert,  36  Pa.,  3C0;  Jarrard  v.  Hill,  14  R..  575;  W.  T. 
Adams  Machinery  Co.  v.  Looney,  47  S.  W.,  670;  Anson  on  Con- 
tracts, 2d  Am.  ed.,  p.  407;  Hadley  v.  Baxendale.  9  Exch.,  355; 
Shouse  V.  Neiswaanger,  18  Mo.  App.,  245;  Hammer  v.  Shoen- 
felder,  47  Wis.,  318;  Shephard  v.  Milwaukee,  &c.,  15  Wis.,  318; 
111.  Cent.  R.  R.  Co.  v.  Cobb.  64  111.,  128;  Fleming  v.  Beck,  48 
Pa.  St.,  312;  True  v.  International  Tel.  Co.,  60  Me.,  25;  Culling 
v.  Grand  T^runk  R.  R.  Co..  13  Allen,  385;  Hurd  v.  Densmore.  63 
N.  H.,«171;  Buffalo  Barbwlre  Co.  v.  Phillips,  64  Wis.,  338;  H.  ft 
iT.  C.  Ry.  Co.  V.  Hill.  |B3  Tex.,  385. 

W.  H.  MAOKOY  AND  C.  B.  MATTHEWS,  foe  appellees. 

The  object  of  this  action  was  to  recover  damages  on  two  speci- 
fied contracts  to  install  in  a  schoolhouse  which  appellant  pro- 
posed to  build  a  heating  and  ventilating  apparatus  and  a  dry 
closet  apparatus,  which  appellee  was  prevented  from  performing 
by  the  act  of  the  appellant,  the  contract  price  for  the  two  being 
|2,665,  and  which  the  appellee  was  at  all  times  willing,  ready  and 
able  to  perform  and  offered  to  perform. 

As  to  appellant's  defenses,  we  submit  that  neither  a  Constitu- 
tion, nor  a  subsequently  enacted  statute  can  be  so  construed  as 
to  impair  the  obligation  of  a  contract  that  was*  valid  under  the 
law  in  force  at  the  time  the  contract  was  made. 

The  only  question  in  the  case  is  as  to  the  measure  of  damages 
which  the  appellee  sustained  by  the  breach  of  the  contracts  by  the 
appellant.    The  other  defenses  are  mere  makeshifts. 
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The  lower  court  charged  the  jury  as  follows:  'The  measure 
of  damages  is  the  difTerence  between  the  contract  price  and  what 
it  would  have  cost  to  complete  the  work  by  plaintiff  at  the  date 
of  the  breach  of  the  contract." 

That  this  Is  the  la^  applicable  in  such  cases  would  seem  to  be 
beyond  question. 

As  against  the  damages  claimed  by  aippellee  there  can  be  no 
set-off  fior  conjectural  losses  for  a  period  of  ten  years  for  repairs 
to  the  furnaces;  nor  did  the  lower  court  err  in  its  refusal  to 
permit  to  go  lo  the  Jury  testimony  tending  to  Show  what  such 
conjectural  losses  would  have  been,  nor  in  refusing  to  give  an 
instruction  with  reference  thereto. 

CLASSIFICATION  OP  QUESTION^  DISCUSSED  AND  AUTHORI- 
TIES CITED. 

1.  Statement  of  facts. 

2.  The  issues  in  the  case. 

3.  That  the  appellant  had  full  and  complete  power  and  author- 
ity under  its  charter  to  enter  into  the  contracts  for  the  breach 
of  which  it  was  sued.    Original  charter  of  Ludlow,  enacted  Feb- 

y     ruary  9,  1864,  sec.  12;  amendment  to  charter  of  Ludlow,  enact- 
'     ed  April  19,  1890;  Acts  of  1889-90,  vol.  2,  chap.  921,  p.  1013;  Ky. 
■Stats.,  sec.  3481. 

4.  That  the  measure  of  damages  of  the  appellee  in  this  case  is 
the  difference  between  the  contract  price  and  what  it  would  have 
cost  to  complete  the  work  by  plaintiff  at  the  date  of  the  breach 
of  the  contract.  Sedgwick  on  Damages,  8th  ed.,  vol.  2,  sees.  618, 
609,  611,  613;  Devlin  v.  Mayor,  etc.,  of  N.  Y.,  63  N.  Y.,  8,  24,  25; 
Cook  V.  Comrs.  of  Ham.  Co.,  Ohio,  6  McLean,  612;  Ma-on  v.  Ala. 
Iron  Co.,  73  Aia.,  270;  Hale  v.  Trout,  35  Cal.,  229;  Leonard  v. 
Beaudry,  68  Mich.,  312;  Masterton  v.  Mayor,  7  Hill  (N.  Y.),  61; 
Nilson  v.  Morse,  52  Wis.,  240;  Nash  v.  Hoxie,  59  Wis..  384; 
Singleton  v.  Wilson,  85  Tenn.,  344,  346;  E.  &  P.  Ry.  Co.  v.  Pot- 
tlnger,  10  Bush,  185;  Hill  v.  Hager,  7  Ky.  Law  Rep.,  518;  Tandy 
V.  Hatcher,  9  Ky.  Law  Rep.,  150;  Blood  v.  Herring,  22  Ky.  Law 
Rep.,  1725;  Blnegrass  Cordage  Co.  v.  Luthy  &  Co.,  98  Ky.,  583, 
590;  The  Hauser.  Brenner  &  Fath  Co.  v.  Tate  &  Co..  105  Ky., 
701;  Goodrich  v.  Hubbard.  51  Mich.,  62,  63;  Crescent  Mfg.  Co. 
V.  NelHon  Mfg.  Co.,  100  Mo.,  325;  Black  River  Lumber  Co.  v., 
Warner,  93  Mo.,  374. 

5.  Review  of  testimony  upon  the  question  of  damages. 

6.  That  when  a  contract  is  broken  before  the  time  for  full  per- 
formance has  expired  and  the  cost  of  doing  the  work  has  fallen 
meanwhile,  plaintiff  is  entitled  to  recover  what  difference  there 
is  to  his  advantage.    Goodrich  v.  Hubbard,  51  Mich.,  62,  63. 
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7.  That  the  brief  of  counsel  for  appellant  in  this  case  in  mak- 
ing charges  which  are  liot  supported  l^y  and  can  not  be  inferred 
from  the  record  in  this  case  is  scandalous,  and  the  conduct  of 
appellant's  counsel  in  that  regard*  deserves  and  should  receive 
the  severe  censure  of  this  court.  ^ 

8.  Conjectural  losses  which  appellant,  a  wrong-doer,  claims 
it  might  have  sustained  if  it  had  permitted  the  contracts  to  be 
performed,  uncertain  in  their  character,  which  had  not  accrued 
either  at  the  commencement  or  at  the  trial  of  this  action,  and 
which  are  not  pleaded,  can  not  be  set  off  as  against  appellee's 
claim  for  damages,  nor  be  permitted  to  reduce  the  same,  and 
that  the  rulings  of  the  lower  court  in  excluding  evidence  in  re- 
gard thereto  were  correct.  Davis  v.  Garrett,  6  Bingham,  716; 
19  E.  C.  L.,  212;  Eng.  &  Am.  Ency.  of  Law,  vol.  8,  2d  ed.,  610; 
Keith's  Executor  v.  Hinkston,  9  Bush,  283,  284,  285;  Bank  of 
.Hopkiasviile  v.  Western  Ky.  Asylum,  21  Ky.  Law  Rep.,  1821. 
1823;  Epenbaugh  v.  Gooch,  15  Ky.  Law  Rep.,  576;  Smith  v. 
Phillips,  Jr.,  16  Ky.  Law  Rep.,  615;  Ky.  Tobacco  Assn.  v.  Ashby. 
9  Ky.  Law  Rep.,  109;  Miller  v.  Burch,  19  Ky.  Law  Rep..  629.  631. 

9.  Review  of  cases  cited  in  brief  of  appellant's  counsel. 

Opinion  of  the  court  by  JUDGE  BARKER — ^Revebsino. 

The  appellee  is  a  corporation  organized  under  the  laws  of 
the  State  of  Ohio.  In  1890  its  corporate  name  was  Bennett 
&  Peck  Heating  and  Ventilating  Company — subsequently 
changed  by  law — and  in  that  year  it  entered  into  a  contract 
with  appellant  by  which  it  agreed  to  manufacture  and  in- 
stall in  a  public  school  building  then  contemplated  being 
erected  by  the  municipality  a  system  of-  air  furnaces  for  the 
purpose  of  heating  it  in  winter,  for  which  it  was  to  be  paid 
the  sum  of  |2,170.  At  the  same  time  it  made  another  con* 
tract  with  appellant,  by  which  it  agreed  to  place  in  the  school 
building  a  dry-closet  apparatus,  for  which  it  was  to  be  paid 
the  sum  of  ?405.  These  contracts  were  in  writing,  and  are 
filed  as  exhibits  with  the  petition.  They  contain  the  follow- 
ing guaranty:  "We  guarantee  the  castings,  and  will  furnish 
repairs  for  the  same,  which  may  be  needed,  free  of  cost  for  a 
period  of  ten  years  following."     "We  guarantee'  to  heat  all 
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parts  of  the  building  to  70  degrees  Fahr.,  or  comfortable  occu- 
pancy in  the  coldest  winter  weather."  "We  guarantee  to 
change  the  air  in  the  whole  building  at  least  four  times  per 
hour,  or,  in  other  words,  to  keep  up  continuous  supplies  of 
fresh  air  in  each  room,  so  that  the  same  shall  be  replaced 
once  in  every  fifteen  minutes."  "We  guarantee  that  there 
shall  be  no'  back-draughta  from  the  dry  closets  into  the 
school  rooms,  and  that  there  shall  be  no  connection  between 
the  ventilation  of  the  rooms  and  the  ventilation  of  the  dry 
closets."  On  March  3,  1893,  the  appellee  addressed  the  fol- 
lowing letter  to  appellant:  "To  the  Mayor  and  Board  of 
Council,  Ludlow,  Ky. — Gentlemen:  We  have  been  holding 
for  some  time  a  contract  given  us  by  your  Honorable  Body, 
for  erecting  our  complete  system  of  warming,  ventilation  and 
dry  closet  in  the  proposed  new  school  building  which  your 
city  proposes  to  erect.  We  wish  to  notify  you  of  our  readi- 
ness at  any  time  to  carry  out  this  contract,  and  hope  that 
the  new  Board,  which  we  understand  has  just  been  elected, 
can  now  see  their  way  clear  to  commence  the  erection  of  the 
building.  We  will  be  glad  to  hear  from  you  in  this  connec- 
tion. Very  truly  yours,  George  Peck,  Pres't."  To  which  the 
following  response  was  made:  "City  Clerk's  Office,  Ludlow, 
Ky.  April  29,  1903.  Bennett  &  Peck ;  Heating  and  Ventilat- 
ing Co.,  Cincinnati,  Ohio — Gentlemen:  Your  letter  of  re- 
cent date  advising  us  that  you  are  holding  contract  for  the 
placing  of  your  system  of  heating  and  ventilation  in  the 
proposed  new  school  house  in  this  city  came  duly  to  hand. 
I  am  instructed,  as  city  clerk,  to  inform  you  that  your  system 
will  not  be  adopted  nor  placed  in  said  schoolbouse  when  we 
order.  Yours  truly,  J.  C.  Richardson,  City  Clerk."  After 
the  receipt  of  this  letter,  appellee  instituted  this  action  in  the  • 
Kenton  Circuit  Court,  setting  out  the  contract,  and  its 
breach,  and  praying  judgment,  for  damages  therefor  in  the 
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sum  of  fl,840.  To  this  appellant  filed  an  answer,  setting  out 
a  number  of  defenses,  to  some  of  wbich  demurrers  were  sus- 
tained ;  and  finally,  under  order  of  court,  it  filed  a  reformed 
answer,  in  which  it  denied  the  incorporation  of  appellee,  or 
that  it  had  ever  been  ready  or  willing  to  com- 
ply with  its  contract,  and  alleging  that  the  contract 
had  been  mutually  abandoned,  and  had  become  null 
and  void;  that  the  same  had  been  entered  into  with 
reference  to  the  issuance  of  certain  bonds  of  the 
city,  from  the  proceeds  of  which  funds  were  to  be  raised 
to  carry  out  the  contract,  and  that  afterwards  the  city  had 
been  required,  by  an  act  of  the  General  Assembly  of  the 
Commonwealth  of  Kentucky,  to  turn  over  the  entire  proceeds 
of  the  bonds  to  the  board  of  education  of  the  city,  and  that 
it  now  had  no  funds  with  which  to  carry  out  the  same;  that 
the  entire  matter  of  building  and  furnishing  the  school  build- 
ing in  question  had,  since  the  making  of  the  contract,  been 
placed  by  law  in  the  hands  of  the  Board  of  Education.  The 
answer  further  denied  that  appellee  had  been  damaged  in 
the  sum  of  |1,840,  or  in  any  other  sum.  The  issue  having 
been  made  up  by  a  reply,  a  trial  was  had  by  jury,  which  re- 
sulted in  a  verdict  in  favor  of  appellee  in  the  sum  of  f  1,165, 
of  which  appellant  is  now  complaining. 

'The  making  of  the  contract  and  the  authority  so  to  do 
at  the  time  it  was  entered  into  by  the  parties,  was  not,  and 
could  not  be,  denied.  The  proper  incorporation  of  appellee 
under  the  Iaw«  of  the  State  of  Ohio,  while  placed  in  issue 
by  the  pleadings,  was  abundantly  established  by  uncontra- 
dicted evidence.  The  municipality  having  authority  to  make 
the  contract  in  question,  and  having  made  it,  no  subsequent 
legislation  could  abrogate  or  invalidate  it,  and  therefore  no 
change  by  legislative  enactm-ent  in  the  status  of  tbe  city,  with 
reference  to  the  control  of  the  school  building,  could  alter 
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its  responsibility  to  appellee  under  the  contract.  This  has 
been  elementary  since  the  Dartmouth  College  case.  Appellee 
fully  established  its  willingness  and  ability  to  perform  the 
contract,  and  as  to  this  there  was  no  contrariety  in  the 
evidence.  There  is  no  allegation  of  fraud  or  corruption  in 
reference  to  the  making  of  the  contract,  either  in  the  plead- 
ing or  the  proof;  and  th©  breach,  so  far  as  the  record  shows, 
was  wanton  and  arbitrary.  The  court,  at  the  close  of  the 
testimony,  properly  instructed  the  jury  peremptorily  to  find 
for  "appellee,  and  there  was  no  error  in  its  refusal  either 
to  allow  evidence  or  to  instruct  the  jury  upon  the  question 
as  to  whether  or  not  the  furnaces  could  or  would,  if  built 
and  installed  in  the  school,  carry  out  the  terms  of  the  con- 
tract. This  contention  of  appellant  is  based  upon  the  guar- 
anty that  the  furnaces,  when  installed,  would  keep  the  build- 
ing suflSciently  heated  for  comfortable  occupancy  during  the 
coldest  winter  weather.  We  think. this  question  too  vague 
and  speculative  for  consideration.  Appellee  had  guarantied 
in  the  contract  what  its  furnaces  would  do  when  installed 
in  the  building.  This  guaranty  had  been  accepted  by  appel- 
lant as  sufficient.  It  could  not,  in  the  face  of  its  arbitrary 
and  wanton  breach  of  the  contract,  go  into  a  speculation  as 
to  whether  or  not  the  furnaces  would  have  complied  with  the 
guaranty. 

But  w^  think  the  court  erred  in  giving  the  measure  of 
damages  in  instruction  No.  2,  which  is  as  follows:  "The 
measure  of  damages  is  the  difference  between  the  contract 
price  and  what  it  would  have  cost  to  complete  the  work  by 
plaintiff  at  the  date  of  the  breach  of  the  contract."  There 
should  have  been  added  to  this:  "Less  such  a  sum  as  will 
be  *  reasonably  sufficient  to  furnish  repairs  for  the  castings 
of  the  furnaces,  operated  with  ordinary  care,  for  a  i)eriod 
of  ten  years."    In  Sedgwick  on  Damages  (section  618)  it  is 
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said :  *' Where  one  engaged  in  the  performance  of  a  contract 
is  wrongfully  prevented  by  the  employer  from  completing 
it,  the  measure  of  damages  is  the  difference  between  the 
price  agreed  to  be  paid  for  the  work  and  what  it  would  have 
cost  the  plaintiff  to  complete  it.  Differently  stated,  the 
rule  in  such  a  case  is  recompense  to  the  plaintiff  for  the 
part  performed  and  indemnity  for  his  loss  in  respect  to  the 
part  unexecuted.  The  plaintiff  is  to  be  placed  in  the  same 
condition  he  would  have  been  in  if  he  had  been  allowed  to 
proceed  without  interference."  In  the  Am.  &  Eng.  Encycl. 
of  Law  (2d  Ed.)  1116,  the  rule  is  thus  stated:  "In  the 
cases  of  contract  for  the  sale  of  articles  to  be  mannfactured, 
the  actual  damages  suffered  are  the  measure  of  recovery, 
and  is  frequently  the  difference  between  the  cost  of  manu- 
facturing and  delivering  the  goods  and  the  contract  price; 
that  is,  the  profit  which  the  plaintiff  would  have  made  if 
the  contract  had  been  .fully  performed."  In  the  case  of 
Hauser,  Brenner  &  Fath  Co.  v.  Tate  &  Co.,  105  Ky.,  701, 
20  R.,  1716,  49  S.  W.,  475,  the  court  said:  "The  general 
rule  is  that  the  measure  of  damages  for  breach  of  an  ex- 
ecutory contract  includes  loss  of  profits  which  grow  out  of 
the  •contract,  and  which  would  have  been  realized  from  its 
full  performance."  In  the  light  of  these  authorities,  which 
we  deem  to  state  the  correct  rule,  what  would  have  been 
appellee's  profit  on  the  contract  if  it  had  been  allowed  to 
proceed  to  its  full  performance?  Manifestly,  it  would  have 
been  the  difference  between  the  cost  to  it  of  properly  in- 
stalling its  system  of  heating  and  ventilation,  etc.,  in  the 
school  building  and  the  contract  price,  less  such  a  sum  as 
would  reasonably  keep  the  castings  of  the  furnaces  in  re- 
pair during  the  contract  period  of  ten  j'ears.  This  cost 
of  repairing  the  castings  is  neither  vague  nor  speculative. 
Common  experience  teaches  that  they  would  need  repairs 
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from  year  to  year,  and  under  the  contract  this  expense  was  to 
be  borne  by  appellee.  Its  profit  upon  the  whole  contract, 
therefore,  can  jiot  be  ascertained  without  deducting  the  rea- 
sonable value  of  these  repairs  during  the  contract  period. 
We  think,  therefore,  the  court  erred  in  refusing  to  submit 
the  question  of  repairs  of  the  castings  in  the  instructions  to 
the  jury. 

For  the  reasons  Indicated,  the  judgment  is  reversed  for 
proceedings  consistent  with  this  opinion. 


Case  fiS — Prosecution  against  William  Rowset  for  Murder. — 
Oct.  30. 

Eowsey  v.  Conunonwealth. 

appeal  from  boyle  circ  c it  court. 

Defendant  Convicted  and  Appeals.    Affirmed. 

Murder--Appeal — Review  of  Evidence — Malice — Self  -defense — ^Be- 
lief op  Necessity  for  Shooting — ^^Apparent  Danger — Dying 
Declarations. 

Held:  1.  The  court,  on  appeal  In  a  criminal  case,  can  not  reverse  for 
insufficiency  of  evidence  If  there  is  any  evidence  conducing  to 
show  the  guilt  of  accused. 

2.  Evidence  that  defendant  shot  deceased  while  deceased  was  with  a 

girl  named  J.,  after  using  offensive  and  overbearing  language  and 
conduct  towards  deceased;  that,  a  few  days  before,  he  had  said 
to  a  man  who  was  with  J.:     "J.  won't  let  me  go  with  her,  and 

by  !    you   shall  not  go  with  her;"   that,  just  before  going 

where  deceased  was,  he  told  a  person  to  "Take  your  knife  along. 
I  am  going  to  raise  such  a  smoke  .  .  .  that  you  will  need 
a  knife  to  cut  It  away" — is  sufficient  to  show  that  the  real  basis 
of  his  conduct  was  jealousy,  and  to  prove  malice. 

3.  Whether  defendant  believed  there  was  necessity  for  shooting  de- 

ceased to  protect  himself,  and  whetheV  there  were  reasonable 
grounds  for  the  belief,  are  questions  for  the  jury. 
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4.  An  instruction  that  if  deceased  began  the  fight,  and  defendant  had 

"reasonable  grounds  to  believe/'  and  did  believe,  that  h«  was  in 
immediate  danger,  and  he  shot  to  avert  it,  he  was  entitled  to  an 
acquittal,  embraces  the  idea  that,  if  there  were  such  appear- 
ances of  danger  as  to  beget  in  defendant's  mind  a  reasonable  be- 
lief of  actual  danger,  he  was  entitled  to  an  acquittal,  whether  the 
appearances  were  real  or  not. 

5.  The  right  to  kill  in  self-defense  depends  on  there  being  no  other 

apparently  safe  m^ans  of  averting  the  impending  danger. 

6.  Statement  of  deceased  at  the  time  of  making  declarations  that  he 

had  no  hope  of  recovery,  and  was  preparing  to  meet  his  Maker, 
taken  In  connection  with  the  desperate  character  of  his  wounds, 
is  sufficient  evidence  that  he  was  conscious  of  his  approaching 
death  to  make  bis  declarations  admissible^  as.  dying  declarations. 

ROBERT  HARDING  Ain>  RAWiLINGS  ft  VORI9,  attobnets  fob  ap- 
pellant. 

The  grounds  on  which  we  rely  for  a  reversal  In  this  case  are: 

1.  Because  the  verdict  is  flagrantly  against  the  law  and  testi- 
mony. 

2.  Because  the  court  erred  in  giving  instructions  Nos.  1  to  5 
to  the  Jury  over  appellant's  objections. 

3.  Because  the  court  erred  in  admitting  the  >  affidavit  called 
dying  declarations  of  Sam  Mastin  to  be  read  as  evidence  to  the 
jury  over  appellant's  objection. 

4.  Because  the  court  permitted,  over  appellant's  objection,  the 
witnesses  Ella  Glasscock,  Mr.  Glasscock,  and  Jess  Mastin  to  tes- 
tify and  detail  conversations  they  claim  to  have  had  with  Row- 
sey, which  in  no  way  relate  to  the  deceased  or  this  case,  and  are 
highly  prejudicial  to  appellant. 

5.  Because  of  the  discovery  of  new  testimony  after  the  trial 
that  is  of  material  benefit  to  appellant's  case. 

We  submit  that  it  was  error  in  the  eourt  to  give  an  instruction 
to  the  jury  on  the  question  of  murder,  in  the  absence  of  any 
evidence  showing  malice  or  any  111  feeling  prior  to  the  shooting, 
such  instruction  being  misleading  to  the  jury  and  prejudicial  to 
the  appellant. 

The  dying  declarations  were  written  at  a  tfme  when  deceased 
was  in  no  Immediate  danger  of  dying.  They  were  written  6n 
the  14th  of  May,  1902,  and  he  died  on  the  9th  day  of  June  there- 
after. He  says  in  It:  "I  have  given  up  all  hope  of  getting  well. 
I  make  this  as  a  dying  declaration.  I  am  soon  to  meet  my 
Maker." 

We  submit  that  a  verdict  for  twenty-one  years  in  the  peniten* 
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tiary  under  the  'evidence  in  thid  case  is  har^  and  cruel  in  the 
esftreme,  and  entirely  unwarranted  by  the  testimony  in  the  record. 

C.  J.  PRATT  AND  M.  R.  TODD,  attobneys  fob  appellee. 

We  do  not  deem  It  necessary  to  recite  the  testimony  for  the 
Commonwealth,  which, 'to  our  minds,  thoroughly  Justifies  the 
,    verdict. 

The  jury  were  the  Judges  of  the  testimony  and  have  found  the 
defendant  guilty,  and  this  court  has  frequently  held  that  it  will 
not  reverse  a  verdict  of  guilty  If  there  Is  any  evidence  to  sup- 
port It. 

We  insist  that  there  is  ample  evidence  In  the  record  to  warrant 
the  giving  of  the  instruction  for  murder.  The  appellant  sought 
the  difficulty  and  made  threats  against  the  deceased,  after  invit- 
ing the  attack,  and  also  evidence  showing  that  appellant  fired  the 
first  shot. 

The  dying  declarations  were  made  with  full  consciousness  of 
Impending  death  and  hence  admissible.  Ketinedy  v.  Com.,  77 
Ky..  353;  Farris  v.  Com.,  77  Ky.,  363;  Meredith  v.  Com.,  67  Ky., 
76;  Ireland  v.  Com.,  22  R.,  478. 

Opinion  of  the  coubt  by  CHIEF  JUSTICE  BURNAM— Affibming. 

This  is  an  appeal  by  William  Rowsey  from  a  judgment  of 
the  Boyle  Circuit  Court  sentencing  him  to  twenty-one  years' 
confinement  in  the  penitentiary  for  killing  Sam  Mastin  by 
shooting  him  with  a  pistol.  The  testimony  discloses  that  the 
accused,  Rowsey,  and  the  deceased,  Mastin,  had  attended 
Sunday  school  at  a  schoolhouse  in  Boyle  coUnty,  and  that, 
after  the  Sunday  school  was  over,  they,  in  company  with 
seyeral  other  young  persons  of  both  sexes,  were  walking  up 
the  public  highway  towards  their  homes,  laughing  and  talk- 
ing; that  the  deceased,  Mastin,  was  walking  by  the  side  of 
Eliza  Johnson,  carrying  her.  Bible,  and  the  accused  was 
walking  immediately  behind  them,  with  Jack  Johnson,  a 
brother  of  Eliza  Johnson,  and  Jess  Mastin,  a  cousin  of  the 
deceased;  that,  after  the  party  had  walked  some  distance, 
Rowsey,  who  appeared  to  have  been  drinking,  remarked  to 
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Sam  Mastin,  "Sam,  I  did  not  know  that  yob  were  a  preacher," 
or,  as  detailed  by  another  witness,  "I  see  you  have  your 
Bible.  Are  you  going  to  preach?"  that  Mastin  replied,  "I 
don't  think  I  was  cut  out  for  a  preacher,"  and  asked  Rowsey 
what  had  become  of  the  team  of  horses  which  he  had  when 
he  helped  him  to  load  some  telegraph  poles;  that  Rowsey 
responded,  "Do  you  want  pay  for  your  work?"  and  Mastin 
replied,  "No;"  and  that  Rowsey  responded,  "You  ne'edn't 
get  mad  about  it,  for  I  can  whip  you  on  the  ground  that 
it  takes  for  3'ou  to  stand  on."  At  this  point  a  shot  was 
fired.  Eliza  Johnson  savs  that  she  did  not  know  who  fired 
it,  but  that  she  then  looked  at  Mastin,  and  saw  him  fire  at 
Rowsey,  and  tlvit  Rowsey  immediately  replied  with  two 
shots  and  Mastin  fell.  Jack  Johnson  testified  that  the  first 
shot  was  fired  by  Rowsey  into  the  ground,  and  that  Mastin 
then  fired  his  pistol  at  Rowsey,  and  then  Rowsey  fired  two 
shots  in  quick  succession.  Jess  Mastin  testified  that  he 
could  not  tell  who  fired  the  first  shot,  but  that,  after  he 
heard  it,  he  saw  Sam  Mastin  draw  his  pistol  and  shoot  Row- 
sey, who  threw  up  his  hands  and  said,  "Dont  do  that,  Sam;" 
that  Mastin  then  dropped  his  pistol  to  his  side,  turned,  and 
walked  eight  or  ten  feet  away  before  Rowsey  fired  two  shots 
at  him.  He  also  testified  that  a  week  before  the  shooting, 
while  he  was  with  Eliza  Johnson,  Rowsey  said  to  him,  "Eliza 
Johnson  won't  let  me  go  with  her,  and  by  God!  you  shall 
not  go  with  her."  Ella  Glasscock  testified  that,  on  the  after- 
noon before  she  started  to  Sunday  school,  the  accused  said 
to  her:  "Take  your  knife  along.  I  am  going  to  raise  s^ch 
a  smoke  over  in  the  hollow  that  you  will  need  a  knife  to 
cut  it  away."  The  testimony  of  the  defendant  is  not  materi- 
ally different  from  that  of  the  witnesses  for  the  Common- 
wealth as  to  the  location  of  the  parties,  and  he  admits  saying 
jokingly  to  the  deceased  that  "you  need  not  get  mad  about 
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it.  If  you  do.  I  can  whip  you."  He  says  that  in  response 
to  this  remark,  the  deceased  drew  a  pistol  from  his  right- 
hand  pocket  and  immediately  fired  upon  him,  and  that  he 
thereupon  drew  his  pistol  and  fired  two  shots  at  the  deceased, 
and  that  he  shot  in  self-defense;  that  the  ball  from  the  de- 
ceased's pistol  struck  his  left  arm  and  passed  into  his  side. 
He  also  testifies  that,  immediately  after  Mastin  fell  to  the 
ground,  he  took  off  his  coat,  folded  it  up,  and  put  it  under 
his  head,  and  «aid  to  him,  "Sam,  you  shot  me  first,  didn't  \ 
you?  I  never  would  have  shot  first;"  and  that  the  deceased 
responded:  *'Ye8;  I  shot  you  first;"  that  he  then  went  to 
Parksville  togaee  a  doctor,  and  that,  after  he  had  dressed 
hife  wounds,  he  sent  him  to  care  for  the  deceased.  Dr.  Pitt- 
man  testifies  that  he  dressed  the  wounds  both  of  the  accused 
and  of  the  deceased;  that  the  accused  was  shot  through  the 
left  arm,  between  the  elbow  and  wrist,  the  bullet  passing 
into  the  left  side  of  his  body,  about  where  his  suspenders 
were  fastened  to  his  pants;  that  he  found  two  bullet  holes 
near  the  center  of  the  back  of  the  deceased,  and  over  the 
spine;  that  the  shooting  took  place  on  the  11th  day  of  May, 
1902;  and  that  Mastin  died  on  the  9th  of  June  thereafter. 
Before  his  death,  Mastin  made  a  dying  declaration,  which 
was  reduced  to  writing. 

The  first  ground  relied  on  for  reversal  is  "that  the  verdict 
of  the  jury  is  flagrantly  against  the  law  and  evidence."  In 
response  to  this  contention,  it  is  enough  to  say  that  it  has 
been  often  held  that,  under  sections  271,  340,  Code  Crim- 
inal Practice,  this  courjt  has  no  power  to  reverse  a  judg- 
ment of  conviction  in  a  criminal  case  upon  the  ground 
that  there  was  not  suflScient  evidence  to  sustain  the 
verdict,  but  is  restricted  to  the  single  inquiry  whether  there 
was  any  evidence  before  the  jury  conducing  to  show  the 
guilt  of  the  accused.    We  think  it  sufl8ciently  appears  from 


Digitized  by  VjOOQ IC 


622 KENTUCKY  REPORTS. [Vol.  116 

Rowsey  v.  Commonwealth. 

the  summary  of  the  evidence  quoted  supra  that  there  was 
evidence  conducing  to  show  the  guilt  of  the  accused,  and 
this  question  was  properly  left  by  the  trial  court  to  the  de- 
cision of  the  jury. 

The  next  ground  relied  on  Is  that  the  trial  court  erred 
in  instructing  the  jury  as  to  the  offense  of  murder,  it  being 
contended  that  there  was  absolutely  no  proof  of  malice;  and 
in  connection  with  this  alleged  error  it  is  insisted  that  the 
trial  court  erred  in  permitting  Jess  Mastin  to  testify  to  the 
alleged  conversation  with  the  accused  in  regard  to  going  with 
Eliza  Johnson  on  the  Saturday  night  preceding  the  killing, 
and  in  not  excluding  the  testimony  of  Ella  ftHasscock  and 
her  father  to  the  effect  that  Rowsey  said  on  his  way  to  the 
Sunday  school  '*that  she  had  better  take  a  knife  to  cut  away 
the  smoke,"  upon  the  ground  that  there  is  no  proof  that  in 
either  conversation  the  defendant  had  any  reference  to  Sam 
Mastin.  There  is  no  direct  testimony  of  any  previous  bad 
feeling  between  the  deceased  and  the  accused.  The  only  sug- 
gestion in  the  testimony  as  to  a  probable  motive  for  hostility 
on  the  part  of  the  defendant  towards  the  deceased  previous 
to  the  homicide  is  that  of  Jess  Mastin,  and  this  testimony  is 
competent  as  throwing  light  on  the  defendant's  motive  for  his 
conduct  immediately  preceding  and  at  the  time  of  the  shoot- 
ing. Jealousy  is  among  the  strongest  and  most  uncontroU-. 
able  of  the  human  passions,  and  the  facts  on  which  it  rests 
are  always  competent,  in  the  absence  of  any  other  assignable 
motive,  to  show  whether  it  was  the  cause  of  the  accused's  act. 
See  Wharton  on  Criminal  Evidence,  section  784;  McCue  v. 
Commonwealth,  78  Pa.,  185;  21  Am.  Rep.,  7.  And  the  testi- 
mony of  the  Glasscocks,  father  and  daughter,  we  think,  is 
clearly  competent  to  show  previous  malice.  When  we  con- 
nect the  threats  testified  to  by  these  witnesses  with  the  of- 
fensive and  overbearing  language  and  conduct  of  the  defend- 


Digitized  by  VjOOQIC 


Vol.  116]  SEPTEMBER  TERM,  1903.  623 

Rowsey   v.   Commonwealth. 

ant  towards  the  deceased,  who  was  at  the  time  in  company 
with  Eliza  Johnson,  it  is  easy  to  believe  that  the  real  basis 
of  his  conduct  was  jealousy  arising  from  apparent  preference 
on  the  part  of  Eliza  Johnson  for  the  deceased  over  himself, 
and  they  furnish  suflacient  evidence  of  malice,  taken  in  con- 
nection with  the  other  evidence,  to  justify  an  instruction  on 
murder. 

Counsel  fon  the  defendant  also  complain  of  instruction  No,. 
4,  (m  two  grounds:  (1)  That  it  leaves  out  of  view  the  de- 
fendant's right  to  shoot,  based  upon  apparent  danger;  (2) 
and  that  it  makes  the  jury  the  final  judges  as  to  whether  the 
defendant  believed,  and  had  reasonable  grounds  to  believe, 
that  the  means  resorted  to  by  him  to  protect  himself  from 
impending  danger  were  necessary  at  the  time  he  fired  the  fatal 
shot.  Whether  there  was  actual  necessity  for  resort  to  the 
means  used  by  the  accused  was  a  question  to  be  decided  by 
him  at  the  time,  and  if  he  in  good  faith  believed,  and  had 
reasonable  grounds  for  believing,  that  his  only  safety  was 
lo  shoot  the  defendant,  he  was  excusable.  But  whether  this 
belief  actually  existed  in  his  mind  at  the  time  of  the  shoot- 
ing, and  whether  there  were  reasonable  grounds  for  this  be- 
lief, is  alwa\"S  a  question  for  the  determination  of  the  jury/ 
See  Meridith  v.  Commonwealth,  57  Ky.,  49.  The  instruction 
is  drawn  with  special  application  to  the  facts  deposed  to  by 
the  defendant  as  excusing  his  action.  It  tells  the  jury  "that* 
if  Mastin  began  the  fight  by  first  shooting  the  defendant, 
and  that  the  defendant  *had  reasonable  grounds  to  believe, 
and  did  believe,  from  the  acts  and  conduct  of  Mastin.  that 
he  was  in  immediate  danger  of  suffering  the  loss  of  his  life 
or  great  bodily  harm  at  the  hands  of  Mastin,  and  that  he 
shot  Mastin  to  avert  that  danger,  that  he  was  entitled  to  an 
acquittal."  The  defendant  testified  that  Mastin  began  the 
fight  by  shooting  first,  and  that  he  only  shot  because  he  be- 
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lieved  he  was  in  danger  of  death  or  great  bodily  harm  at  * 
the  hands  of  deceased.  The  defendant's  right  to  an  acquittal 
is  made  to  rest  in  this  instruction  upon  his  belief^  based 
upon  reasonable  grounds^  and  not  upon  the  actual  existence 
of  facts  which  produced  the  belief.  The  words  "reasonable 
grounds  to  believe"  embrace  the  idea  that,  if  there  were 
such  appearances  of  danger  as  to  beget  in  the  mind  of  appel- 
lant a  reasonable  belief  of  actual  danger,  he  ^was  entitled 
to  an  acquittal,  whether  the  appearances  of  danger  were 
real  or  not.  And  this  seems  to  be  in  conformity  with  the 
rule  announced  in  Kennedy  v.  Commonwealth,  77  Ky.,  353, 
and  many  other  cases.  In  fact,  the  instruction  is  more  favor- 
able  to  the  defendant  than  a  strict  construction  of  the  law 
authorized,  as  it  does  not  tell  the  jury  that  the  right  of  thfe 
defendant  to  kill  the  deceased  depended  also  upon  the  addi- 
tional fact  that  there  was  no  other  apparently  safe  means 
of  averting  the  then  impending  danger.  See  Farris  v.  Com- 
monwealth, 8  R.,  714,  1  S.  W.,  729.  We  conclude,  therefore, 
there  was  nothing  in  this  instruction  prejudicial  to  the  de- 
fendant. 

The  appellant  also  complains  that  the  court  erred  in  ad- 
mitting the  dying  declaration  of  the  deceased,  for  two  rea- 
sons: (1)  Because  the  testimony  did  not  suflSciently  show 
that  the  deceased  had  given  up  all  hope  of  recovery;  (2)  be- 
cause it  was  not  limited  to  the*  immediate  circumstances  sur- 
rounding and  connected  with  the  shooting.  The  statement 
of  deceased  was  written  out  by  the  county  attorney  of  Boyle 
county,  and  two  witnesses  who  were  present  at  the  time  it 
was  prepared  and  signed  testify  that  Mastin  said  at  the  time 
that  he  had  no  hope  of  recovery,  that  he  was  preparing  to 
meet  his  Maker.  Taken  in  connection  with  the  desperate 
character  of  his  wounds,  we  think  these  declarations  were 
sufficient  evidence  that  he  was  conscious  of  his  approaching 
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death  and  made  the  declaration  admissible.  See  Jones  v. 
Commonwealth,  20  R.,  355,  46  S.  W,,  217.  While  there  are 
some  words  in  the  statement  that  did  not  strictly  refer  to 
the  circumstances  of  the  killing,  we  are  of  the  opinion  that 
they  could  not  have  been  prejudicial  to  the  accused  in  the 
mind  of  the  jury. 

Upon  the  whole  case,  after  a  careful  reading  of  the  testi- 
mony, and  consideration  of  the  arguments  of  counsel,  we 
bave  reached  the  conclusion  that  we  would  not  be  justified 
in  disturbing  the  judgment  of  the  lower  court.  Judgment 
affirmed. 


Case  69 — ^Action  by  R.  W.  Buchanan  ag.^inst  R.  W.  Rilet  fob  Use 
01?  A  Passway. — ^Nov.  6. 

Eiley  v.  Buchanan. 

appeal    from    HARDIN    CIRCUIT    COURT. 

Judgment  fob  Plaintiff  and  Defendant  Appeals.    Affirmed. 

Passway — Dedication — Estoppel — Implied  Acceptance — Long  Useb 
—Private  Way — Prescription. 

Held:  1.  A  private  passway  can  be  acquired  by  prescription  only 
by  adverse  user  by  the  claimant  or  his  predecessor  Cor  at  least 
fifteen  year?. 

2.  An  owner  of  realty,  who  allows  the  public  to  use  It  as  a  highway, 
,  und\Br  a  notorious  claim  of  right,  toy  a  long  period  of  years,  is 

estopp'ed  from  denying  a  dedication  to  the  public. 

3.  A  dedication  of  a  highway  may  be  impliedly  accepted  by  long-cODr 

tlnued  user  by  the  public. 

J.  P.  O'MEARA,  attorney  for  appellant. 

1.  Appellee  owned  the  land  but  five  years.    He  could  claim  no 
prescription  que  estate  unless  it  was  claimed  by  his  grantors. 
His  immediate  grantor  was  Horace  Nail,  who  owned  the  land  for 
Vol.  116-40 
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eighteen  years.  Jake  Nail  owned  it  prior  to  Horace  and  before 
that  Lewis  Nail,  father  of  Jake  Nail,  was  the  owner.  This  owner- 
ship of  the  Nails  existed  for  about  half  a  century.  All  of  them  dis- 
claim any  right  adverse  to  appellant's  title.  Therefore,  the 
grantor  claiming  no  title,  the  grantee  can  claim  none.  The 
farm  owned  by  appellee  lies  along  a  county  road.  By  the  public 
road  he  can  reach  all  points  on  this  county  road.  The  presump- 
tion of  Ipng  use  is  a  presumption  of  fact  and  not  of  law.  If 
Horace  and  Jake  Nail  were  dead  or  their  tes>timony  not  obtainable, 
then,  within  certain  bounds,  this  presumption  of  fact  might  be 
indulged. 

Presumptions  of  fact  are  only  substitutionary,  resorted  to 
only  when  no  better  evidence  can  be  obtained.  The  essential 
fact  is  the  intention  with  which  the  use  was  accompanied.  When 
the  person  using  actually  disavows  any  adverse  intention,  then, 
we  have  no  further  use  for  presumptions'. 

2.  If  appellee  claimed  the  right  to  use  the  passway  adversely 
before  he  bought  the  Nail  land,  he  must  have  claimed  it  either 
as  a  personal  prescription  through  his  ancestors,  or  as  a  pre- 
scription que  estate.  He  does  not  claim  through  his  ancestors 
at  all,  and  this  leaves  him  only  a  claim  que  estate.  If  his  claim 
is  que  estate  it  is  not  severable  from  the  estate^  aind  having  con- 
veyed away  the  estate,  his  right  has  gone  with  it.  Therefore, 
on  a  question  of  private  right  he  has  no  standing. 

L.  A.  FAURiEST  and  W.  H.  MABRIOTT,  attorneys  fob  apfeixes. 

It  is  well  settled  in  this  State  that  a  continuous  use  of  a  pass- 
way  by  a  land-owner  as  a  means  of  access  to  his  land  for  a 
period  of  fifteen  years  raises  a  presumption  that  It  was  used 
under  a  claim  of  right,  and  is  sufficient  to  establish  a  prescrip- 
tive right  to  the  passway  unless  it  is  shown  by  the  owner  of  the 
servient  estate  that  the  use  was  permissive. 

In  this  case  we  proved  that  this  passway  had  been  used  by 
the  owners  of  the  land,  now  owned  by  appellee,  continuously, 
notorioirsly  and  openly  for  at  least  fifty  years,  and  there  is  na 
proof  that  any  part  of  such  use  was  permissive. 

Opinion  op  the  coubt  by  JUDGE  O'REAR — ^Affibmino. 


This  appeal  involves  the  sufficient  dedication  of  a  public 
highway.  Appellee  claims  that  he,  as  a  member  of  the  public, 
has  the  right  to  use  a  certain  designated  passway  over  aj)- 
pellanfs  land.    He  also  claims  the  right  to  use  it  as  a  pri- 
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vate  passway.  But  the  record  shows  that  he  has  owned  the 
adjacent  land  to  which  it  is  claimed  as  an  appurtenant  for 
only  about  five  jears.  His  vendor  did  not  claim  the  right 
to  use  this  passway,  although  be  owned  the  land  for  fifteen 
years. 

The  doctrine  in  this  State  of  acquiring  private  passways 
by  prescriptive  use,  requires  a  continuous  adverse  user  by  the 
claimant,  or  by  him  and  those  under  whom  he  hoids^  for  at 
least  fifteen  years.  O'Daniel  v.  O'Dauiel,  88  Ky.,  185,  10  R., 
760,  10  S.  W.,  638.  Appellee's  standing  is  alone  upon  the 
claim  of  the  right  of  the  public,  of  which  he  is  one.  It  is  clearly 
^established  that  the  passway  in  question  has 'been  used  by  the 
public  for  purposes  of  neighborhood  travel,  for  travel  to 
and  from  a  church,  and  for  much  of  the  time  to  and  from 
a  railway  station  and  post-oflSce,  for  more  than  fifty  years. 
The  use  has  been  at  the  pleasure  of  the  public,  without  let 
or  hindrance  from  the  owner  of  the  servient  estate,  and  by 
all  means  and  for  all  purposes  of  travel.  There  are  other 
roads  that  might  be,  and  that  frequentty  are,  used  by  the 
public  in  passing  between  the  same  points.  But  this  way 
Is  most  traveled  by  a  certain  neighborhood  to  reach  the 
X)oints  mentioned.  The  circuit  court  held  that  the  passway 
was  a  public  highway,  used  for  such  a  length  of  time  by 
the  public  as  to  raise  a  presumption  of  its  dedication  to  the 
public  by  the  original  owner. 

Counsel  for  appellant  insists  that  the  judgment  is  erro- 
neous, because,  he  asserts,  a  right  in  the  public  can  not  be 
created  by  prescription;  also  that  a  dedication  of  a  road  to 
the  public,  to  be  valid,  must  first  be  accepted  by  public  au- 
thority. Technically,  prescription  presupposes  a  grant.  There 
can  not,  in  fact,  be  a  grant  without  some  person  in  esse  to 
take  as  the  grantee.  Therefore  generally,  when  the  term  "pre- 
scriptive right"  is  used  by  the  courts,  it  refers  to  the  per^ 
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sonal  right  to  the  use  of  real  property  which  has  been  ac- 
quired by  the  claimant,  or  some  one  under  whom  he  holds, 
and  which  has  been  created  by  operation  of  law.  If  in  fact 
there  was  a  grant  by  the  owner  of  the  fee,  the  grantee,  and  his 
heirs  and  assigns,  if  it  were  a  perpetual  grant,  or  one  for  a 
term  of  years,  would  hold  according  to  its  terms.  However, 
from  a  continuous  user  under  claim  of  right  for  such  a  length 
of  time,  formerly  where  the  memory  of  man  ran  not  to  the 
contrary,  but  later  fotf  such  time  as  was  equivalent  to  the 
statutory  period  of  limitation  applicable  to  real  estate,  the 
fiction  was  adopted  that  the  existence  and  loss  of  a  grant 
would  be  presumed  by  law.  It  came  first  to  be  applied  to 
claims  of  individual  or  private  rights.  It  was  deemed  that 
fv  grant  "to  the  public"  would  be  void  for  want  of  its  com- 
petency to  take  by  grant.  Jones  on  Easements,  section  422; 
Washbume's  Easements  and  Servitudes,  p.  219,  Appellant 
therefore  questions  certain  opinions  of  this  court  where  it 
has  spoken  of  the  public's  having  obtained  the  right 
to  use  a  passway  by  prescription.  If  the  terms  employed 
were  to  be  limited  to  their  ancient  use  and  meaning,  the 
criticism  would  not  be  inapt.  But  they  have  long  since 
come  to  be  used  in  describing  the  right  of  the  public  in  such 
passways,  and  how  created;  not  alone  by  this  court,  but  by 
other  courts  and  text-writers.  Appellant's  very  earnest  ar- 
gument that  a  right  can  not  be  created  in  the  public  by  pre- 
scription rests  upon  the  narrowest  employment  of  that  term, 
and  is  extremely  technical.  But  we  understand  him  to  con- 
tend as  well  that  lonfg  user  by  the  public  of  a  passway  can 
not  create  the  right  to  continue  the  use,  by  whatever  name  it 
may  be  called^  A  highway  is  commonly  understood  to  be  a  turn- 
pike road,  gravel  road,  or  plank  road,  or  the  common  thor- 
oughfare established  and  maintafned  by  public  authority  for 
travel  by  the  public  generally.  Its  establishment  is  by  the  ded- 
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icatlon  of  the  land  to  the  use  of  the  public  as  a  highway  and 
Us  acceptance  and  use  by  the  public  for  that  purpose.  Or- 
dinarily, the  dedication  is  by  statutor;>'  proceedings,  showing 
both  the  dedication  and  the  acceptance.  But  it  is  not  essen- 
tial that  the  evidence  of  either  should  be  established  by  the 
records.  If  the  owner  of  the  fee  sets  apart  to  the  use  of  the 
public  a  passway  over  his  land,  intending  to  dedicate  it  to 
the  public  use,  it  is  not  required  to  be  in  writing.  A  dedi- 
cation of  land  to  public  use  may  be  by  parol.  Trustees  of 
Dover  v.  Fox,  9  B.  Mon.,  201;  McKinney  v.  Griggs,  5  Bush, 
405,  96  Am.  De^.,  360 ;  Griflfey  v.  Bryars,  7  Bush,  473 ;  Hall 
v.  McLeod,  2  Mete,  104,  74  Am.  Dec,  400;  Beall  v.  Clore^ 
6  Bush,  677;  Spurrier  v.  Bland  (20  R.,  1340),  49  S.  W.,  467; 
Wickliffe  v.  City  of  Lexington,  11  B.  Mon.,  155.  It  is  suf- 
ficient if  his  intention  and  express  act  are  clear  and  coincide. 
In  that  event  the  dedication  will  be  effective  immediately 
upon  its  acceptance  by  the  public.  Elliott  on  Roads  and 
Streets,  127.  If,  however,  there  is  not  an  express  dedica- 
tion, but  the  owner  suffers  the  public  to  use  the  passway, 
knowing  it  is  claiming  it  as  a  matter  of  right,  the  law  pre- 
sumes a  dedication  to  the  public,  and  presumes  the  dedi- 
cator's intention  to  be  in  accord  with  the  public's  use.  This 
does  not  depend  upon  whether  there  has  in  fact  been  an 
actual  dedication  to  the  public,  but  it  is  founded  upon  the 
principals  of  estoppel  in  pais.  If  the  real  owner  suffer  the 
public  generally  to  so  use  his  land  as  a  passway,  under  a  no- 
torious claim  of  right,  for  a  great  length  of  time,  whereby  oth- 
ers may  have  been  induced  to  buy  property  in,  that  vicinity  re- 
lying upon  the  apparent  right  of  the  public  to  use  this  p^ss- 
.way,  and  by  .which  the  purchase  price  of  their  lands  may  have 
been  affected,  it  is  unfair  that  the  owner  should  be  permitted 
to  gainsay  the  truth  of  it.  The  law  opei*ates  upon  his  con- 
gcrence,  and  makes  effectual  that  which  he  has  suffered  for  so 
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long  to  appear  to  be  so,  by  raising  the  conclusive  presumption 
that  he  lias  actually  done  what  he  allowed  the  public  to  be- 
lieve he  had  done — ^^dedicated  the  passway  to  the  use  of  tlie 
public.  Elliott  on  Roads  and  Streets,  132;  Jones  on  Ease- 
inents,  422.  A  dedication  by  the  owner  to  the  public  use  is 
not  alone  suflflcient.  A  dedication  sometimes  imposes  bur- 
dens upon  the  public  as  well  as  grants  privileges.  It  would 
not  do  to  allow  one  of  his  own  volition  merely  to  thus  im- 
pose an  onerous  burden  upon  an  unwilling  public.  It  is 
therefore  necessary  that  there  should  be  an  acceptance  by 
the  public  as  well  as  a  dedication  by  the  owner.  As  al- 
ready indicated,  this  acceptance  may  be  signified  by  the  ac- 
tion of  those  officials  whose  duty  it  is  to  represent  the  public- 
in  those  matters.  A  formal  order  upon  the  records  of  the 
proper  official  body  would,  of  course,  be  the  most  satisfactory 
manner  of  acceptance.  But  much  less  may  be  equally  effec- 
tive. As,  for  example,  it  has  been  held,  the  appointment  of 
overseers,  the  allotment  of  hands,  or  the  maintenance  of  the 
highway  at  the  public  expense  are  sufficient  evidence  of  the 
acceptance.  Commonwealth  v.  Abney,  4  T.  B.  Mon.,  479; 
Gedge  V.  Commonwealth,  9  Bush,  64;  Greenup  Co.  v.  Mays- 
ville  &  B.  S.  R.  R.  Co.  (14  R.,  699),  21  S.  W.,351;L,,  H.  & 
St.  L.  R.  R.  C.  V.  Commonwealth,  104  Ky.,  35,  20  R.,  371, 
46  S.  W.,  207.  The  cases  from  this  court  cited  just  above 
all  raised  the  question  of  acceptance  of  public  roads  by  im- 
plied dedications  by  long  user,  where  it  was  sho\ni  that  the 
county  officials  had  by  some  overt  act,  and  generally  of  rec- 
ord, recognized  and  adopted  the  dedicated  highway  as  a 
public  road.  In  none  of  these  cases  does  it  seem  that  the 
question  has  been  raised  whether  a  sufficient  acceptance  on 
behalf  of  the  public  might  have  been  by  any  other 
method  than  those  just  mentioned.  A  number  of  officially 
unreported  cases  decided  by  this  court  have  assumed  that  it 


Digitized  by  VjOOQIC 


Vol.  116]  SEPTEMBER  TERM,  1903.  631 

Riley  v.   Buchanan. 

could.  Gatewood  v.  Cooper,  18  R.,  869,  38  S.  W.,  690 ;  May 
V.  Blackburn,  15  R.,  705,  25  S.  W.,  112;  Burch  v.  Blair,  19 
R.,  641,  41  S.  W.,  547;  Potts  v.  Clark,  23  R.,  332,  62  S.  W.^ 
884;  Wright  v.  Willis,  23  R.,  565,  63  S.  W.,  991;  the  Eastern 
Cemetery  Co.  v.  City  of  Louisville,  13  R.,  279,  15  S.  W.,  1117. 
These  cases  are  criticised  by  counsel  for  appellant,  and 
claimed  to  have  been  not  well  considered,  and  in  conflict 
with  those  reported  cases  holding  an  acceptance  by  the  pub- 
lic authority  to  be  essential  to  the  complete  dedication  of  a 
public  road.  That  an  acceptance  of  a  public  highway — rb 
distinguished  by  some  eminent  authorities  from  a  mere  pub- 
lic passway — may  be  by  acts  less  than  the  recognition  of  the 
dedication  by  an  order  of  record,  or  by  the  appointment  of 
overseers,  or  the  allotment  of  hands  by  the  county  court,  or 
the  expenditure  of  publit-  funds  to  keep  them  in  repair,  there 
is  abundant  authority.  Of  this  Jones  on  Easements  (section 
449)  says:  "Such  acceptance,  however,  need  not  be  formal, 
but  may  be  shown  by  circumstances,  such  as  long-continued 
use  by  the  public,  by  improvements  or  repairs  of  the  way, 
by  grading,  macadamizing,  building,  or  the  like,  or  by  the 
taking  charge  of  the  road  by  tbe  proper  public  ofScials.  Where 
there  has  been  a  dedication  of  the  highway,  and  tbis  appears 
to  be  beneficial  to  the  public,  acceptance  will  be  presumed 
from  slight  circumstances."  Same,  section  450:  "In  some 
cases  an  acceptance  by  the  public  of  land  dedicated  to  use  as 
a  highway  has  been  established  by  use  alone,  without  any 
action  on  the  part  of  the  municipal  oflScers."  The  Supreme 
Court  of  Wisconsin,  in  Buchanan  v.  Curtis,  25  Wis.,  99,  3 
Am.  Rep.,  23,  held  that  an  acceptance  of  a  highway  dedi- 
cated by  implication  would  be  presumed  from  the  travel  up- 
on it  by  the  public  for  such  a  time  and  to  such  an  extent  as  to 
show  that  the  public  convenience  and  accommodation  require 
the  road.    The  rule  is  the  same  in  Missouri.    In  Bauman  v* 
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Boeckeler,  119  Mo.,  189,  24  S.  W.,  207/  the  Supreme  Court 
said  that  there  must  be  an  acceptance  of  the  dedication  by  the 
public  "either  by  user  for  a  length  of  time  more  or  less  ac- 
cording to  circumstances,  or  by  its  adoption  by  the  public  au-" 
thorities/'  Brinck  v.  Collier,  56  Mo.,  164 ;  Kansas  City  Mill- 
ing Co.  V.  Riley,  133  Mo.,  574,  34  S.  W,,  835.  In  Wash- 
burners  Easements  and  Servitudes,  219,  it  is  declared  upon 
authority  that :  "Length  of  enjoyment  may  be  regarded  when 
the  evidence  of  a  dedication  having  been  made  depends'  on 
user  by  the  public  of  the  thing  dedicated.  But,  as  all  that 
is  requisite  to  constitute  a  good  dedication  is  that  there  should 
be  an  intention  and  an  act  of  dedication  on  the  part  of  the 
owner  and  an  acceptance  on  the  part  of  the  public,  as  soon 
as  these  concur,  the  dedication  is  complete.  Ordinarily,  there 
is  no  other  mode  showing  an  acceptance  by  the  public  of  a 
dedication  than  by  its  being  made  use  of  by  them,  and  this 
must  be  suflSciently  long  to  evince  such  acceptance.'*  Judge 
Elliott,  in  his  work  on  Roads  and  Streets  (page  117)  says: 
"There  has  been  much  diversity  of  opinion  as  to  whether 
user  by  the  public  will  amount  to  an  implied  acceptance,  and 
east  the  burden  of  maintenance  upon  the  local  government. 
.  .  ^  This  uncertainty  is  removed  by  the  later  authorities, 
and  it  may  now  be  considered  as  the  prevailing  opinion  that 
an  acceptance  may  be  implied  from  a  general  and  long-con- 
tinued use  by  the  public  as  of  right."  In  Manderschid  v. 
City  of  Dubuque,  29  Iowa,  73,  4  Am.  Rep.,  196,  the  Supreme 
Court  of  Iowa,  in  applying  the  same  doctrine,  said:  "It  is 
probably  the  settled  doctrine  in  England  that  no  formal  ac- 
ceptance, other  than  public  use,  is  necessary  in  order  to  make 
the  dedication  of  a  highway  effectual.  See  Angell  on  High- 
ways, section  158.  While  this  rule  is  not  uniformly  recog- 
nized in  this  country,  yet  it  is  believed  that  the  weight  and 
prevailing  current  of  authorities  support  if    (Quite  an  ar- 


Digitized  by  VjOOQIC 


Vol.  116]  SEPTEMBER  TERM,  1903.  633 


Riley  v.   Buchanan. 


ray  of  cases,  cited  in  support  of  the  statement,)  The  rule 
in  Connecticut  is  that  the  convenience  to  the  public  of  a  high- 
way in  question,  coupled  with  use  by  the  public,  when  dedica- 
tion is  suflflciently  shown,  will  support  a  presumption  of  ac- 
ceptance. Green  v.  Canaan,  29  Conn.,  157;  Guthrie  v.  New 
Haven,  31  Conn.,  308.  A  number  of  other  cases  examined, 
and  which  support  the  general  doctrine  of  an  acceptance 
by  the  public  being  presumed  from  its  long-continued  use 
of  the  highway,  are  appended.  Cook  v.  Harris,  61  N.  Y., 
448;  People  v.  Loehfehn,  102  N.  Y.,  1,  5  N.  E.,  783;  Ross  v. 
Thompson,  78  Ind.,  90;  Steele  v.  Sullivan,  70  Ala.,  589;  Eu- 
reka V.  Croghan  (Cal.)  19  Pac,  485;  Carter  v.  City  of  Port- 
land, 4  Ore.,  339;  Commonwealth  v.  Moorehead,  118  Pa.,' 
344;  12  Atl.,  424,  4  Am.  St.  Rep.,  599;  Warren  v.  Jackson- 
ville, 15  111.,  236,  58  Am.  Dec.,  610;  Grube  v.  Nichols,  36 
111.,  92;  State  v.  Fisher,  117  N.  C,  733,  23  S.  E.,  158;  Buch- 
anan V.  Curtis,  25  Wis.,  99,  3  Am.  Rep.,  23 ;  Attorney  General 
vl  Abbott,  194  Mass.,  323,  28  N.  E.,  346,  13  L.  R.  A.,  251 ; 
Smith  V.  Flora,-64  111.,  93;  Los  Angeles  Cemetery  Co.  v.  Los 
Angeles  (Cal.)  32  Pac,  240;  Harrison  Co.  v.  Seal,  66  Miss., 
129,  5  South.,  622,  3  L.  R.  A.,  659,  14  Am.  St.  Rep.,  545; 
Bauman  v.  Boeckeler,  119  Mo.,  189,  24  S.  W.,  207;  Kansas 
City  filling  Co.  v.  Riley,  supra ;  Pomfrey  v.  Village  of  Sara- 
toga Springs,  34  Hun.,  .607;  Porter  v.  Village  of  Attica,  33 
Hun.,  605;  State  v.  Eisele  (Minn.)  33  N.  W.,  785.  There  are 
but  few  cases  which  we  have  found  to  the  contrary,  especially 
of  modern  promulgation.  Among  these  are  Commonwealth  v. 
Kelly,  8  Grat.,  632;  Mayberry  v.  Inhabitants,  etc.,  56  Me., 
342;  Bowers  v.  Suffolk,  etc.,  Co.,  4  Cush.,  332. 

The  former  opinions  of  this  court  do  not  necessarily  hold 
that  an  acceptance  by  long-continued  use  alone  by- the  public 
of  a  highway  in  question  would  not  be  a  sufficient  acceptance. 
In  Gedge  v.  Commonwealth,  supra,  which  was  an  indictment 
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for  obstructing  an  alleged  highway,  the  court  found  as  a  mat- 
ter of  fact  that  the  supposed  highway  had  never  been  used 
as  such  by  the  public.  What  the  court  decided  was  that  an 
acceptance  "either  express  or  by  implication"  was  necessary 
to  constitute  the  way  into  a  public  street.  Greenup  Co.  v. 
Maysville  &  B.  S.  R.  R.  Co.,  14  R.,  699,  21  S.  W.,  351,  was 
an  indictment  for  obstructing  a  public  road.  As  to  how  the 
road  might  be  dedicated,  the  court  said :  "It  seems  to  be  set- 
tled that  a  grant  of  a  right  of  way  and  its  acceptance  by  the 
proper  authority  and  in  the  proper  manner  will  be  conclusive- 
ly presumed  from  an  uninterrupted  and  adverse  use  by  the 
public  as  a  right,  and  not  the  effect  of  indulgence  or  per- 
mission for  the  period  of  fifteen  years  or  more."  The  cases 
of  Gedge  v.  Commonwealth,  supra,  and  Wilkins  v.  Barnes, 
1  R.,  328,  79  Ky.,  323,  were  cited  in  the  opinion.  L.,  H.  & 
St.  L.  Ry.  Co.  v.  Commonwealth,  supr/i,  was  also  an  indict- 
ment involving  the  question  of  the  establishment  of  a  public 
highway  by  common-law  dedication.  Although  the  court 
found  that  the  county  court  had  appointed  overseers  over  the 
road  and  had  allotted  hands  to  work  it,  the  court  took  occasion 
to  say:.  "A  continued,  uninterrupted,  and  adverse  use  of 
a  highway  as  such  by  the  public,  as  a  right,  for  the  period 
of  fifteen  years,  creates  a  conclusive  presumption  of  •dedica- 
tion and  acceptance  of  it."  * 

•  But  it  is  urged  that  the  case  of  Wilkins  v.  Barnes,  supra, 
is  in  conflict  with  the  doctrine  being  discussed;  that  it  ex- 
pressly decides  that  an  acceptance  by  the  public  officials  by 
some  overt  official  ait  indicating  a  purpose  to  accept  the  road 
is  necessary.  Gedge  v.  Commonwealth  and  Commonwealth 
V.  Kelly,  supra,  are  mainly  relied  on  as  authorities.  What- 
ever may  have  been' the  extent  of  the  court's  views  in  that 
opinion,  it  is  clear  that  beginning  with  Eastern  Cemetery 
Co,  V.  City  of  Louisville,  supra,  and  Greenup  Co.  v.  Mays- 
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vllle  &  B.  S.  R..R.  Co.,  supra  (decided  in  1891  and  1893) , 
it  hafi  never  since  been  applied  with  the  same  strictness.  It  is 
not  in  accord  either  with  the  weight  or  current  of  the  authori- 
ties. Nor  do  we  believe  it  is,  in  its  extremity,  sound  in  prin- 
ciple. As  all  highways  are  established  for  the  public,  to 
meet  their  demands  and  necessities  in  traveling,  it  ought 
to  be  that  they  should  be  permitted  to  accept  a  dedication  of 
a  roadway  given  to  them  by  grant,  if  they  deem  it  to  their 
interest  to  do  so.  The  statutory  method  of  opening  new  roads 
is  better  suited,  if  not  intended,  for  cases  where  there  may  be 
objection  to  the  proceeding  on  the  part  of  the  landowner, 
or  where  his  grant  is  involuntary,  and  a  condemnation  must 
be  resorted  to.  On  the  other  hand,  if  the  owner  sees  proper 
to  voluntarily  grant  or  dedicate  a  right  of  way  to  the  public, 
and  if  it  is  necessary  to  the  public  travel,  and  accepted  and 
used  for  that  purpose,  we  can  not  see  that  it  should  b^ 
either  denied  or  discouraged.  The  fact  that  such  a  road  is 
persistently  and  generally  used  by  the  public  for  a  great  num- 
ber of  years  proves  its  necessity.  That  the  public  oflScials — 
in  this  State  the  fiscal  and  county  courts — should  have  it  in 
their  exclusive  power  to  deny  the  public  the  right  to  accept 
the  road  by  m-erely  neglecting  to  provide  for  its  mainte- 
nance by  having  hands  allotted  to  keep  it  up,  the  hands  be- 
ing generally  those  members  of  the  public  most  interested  in 
it,  or  by  refusing  or  failing  to  note  their  approval  by  an 
order  on  their  records,  is  not  reasonable.  As  a  matter  of 
fact,  the  road  may  not  need  work  or  repair.  Why  should  the 
county  officials  be  compelled  to  do  a  vain  thing,  then,  in  allot- 
ting hands  for  the  purpose? 

We  feel  constrained  by  reason  and  authority  to  hold  that, 
while  an  acceptance  by  the  public  is  essential  to  a  complete 
dedication  of  a  public  highway  or  passway.  the  acceptance 
may  be  either  by  formal  ratification  by  the  proper  official 
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board  of  the  municipality;  or  by  implication  by  it,  where  it 
takes  charge  of  the  road  by  directing  improvements  on  be- 
half of  the  public,  or  otherwise  by  overt  act  recognizing  it  as 
a  public  road;  or  it  may  be  by  the  public  by  such  protracted 
and  continued  use  as  to  clearly  indicate  its  acceptance,  when 
l&e  road  dedicated  is  a  benefit  to  the  public  and  not  a  burden. 
In  the  last-named  state  of  case,  a  formal  acceptance  by  the 
proper  legal  authority  will  be  conclusively  presumed  to  have 
taken  place.  Should  the  road  becdme  a  burden  to  the  pub- 
lic, it  may  be  discontinued  in  the  method  pointed  oat  by  the 
statutes. 

It  is  claimed  in  argument  that  the  road  passes  through 
"woodland,^'  and  that  therefore  the  public  does  not  acquire 
a  right  by  its  use  for  whatever  length  of  time  it  may  have 
been  cdntinued.  While  it  is  true  that  a  part  of  the  road  is 
shown  to  pass  through  a  woodland,  it  is  not  shown  that  this 
woodland  is  not  inclosed.  Prom  all  the  evidence  it  seems 
probable  that  it  is.  Ordinarily,  the  use  by  the  public  of  a 
passway  through  uninclosed  woodland  is  deemed  to  be  by  per- 
mission of  the  owner,  and  not  to  be  adverse  to  his  title.  Wil- 
kins  V.  Barnes,  supra.  But  this  may  or  may  not  be  so,  ac- 
cording to  circumstances.  May  v.  Blackburn,  supra.  There 
is  no  apparent  reason  for  extending  the  exception  as  to  un- 
inclosed woodland  to  this  case. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 

Petition  for  reharing  by  appellant  overruled. 
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Case  70 — ^Action  bt  Knox  against  Gooopasteb  ft  Richabt  fob  the 
Value  op  a  Cbop  of  ToBACCo.-nNov.  10.  • 


Richart  v  Goodpaster  &c. 


appeal  fbom  bath  circuit  coubt. 

Judgment  fob  Plaintiff  and  Defendant  Richabt  Appeals.  Re- 
versed. 

Amount  in  Contboversy — Appeal — Jurisdictional  Amount — ^Exe- 
cution— Statutes — Levy  on  Joint  Personalty — Failure  to  In- 
ventory. 

Held:  1.  Plaintiff  alleged  that  he  was  entitled  to  |80  of  the  pro- 
ceeds of  a  crop  of  tobacco  sold  hy  one  of  defendants,  but  that 
the  other  defendant  claimed  a  lien  on  plaintiff's 
portion.  The  first  defendant  admitted  plaintiff  to  be  entitled  to 
ISO,  but  the  other  defendant  answered,  alleging,  among  other 
things,  that  plaintiff's  share  amounted  to  $225.  To  this  answer 
plaintiff  and  the  former  defendant  demurred,  and  the  demurrer 
was  sustained,  and  judgment  given  for  plaintiff  for  $80.  Held, 
That  the  demurrers  having  admitted  the  allegation  of  the  answer, 
the  "ambunt  In  controversy"  was  more  than  $200,  and  hence 
authorized  an  appeal. 

2.  From  the  moment  an  execution  is  placed  in  the  hands  of  an  officer 
for  collection  a  lien  is  created  for  its  payment  on  all  the  prop- 
erly of  the  defendant  in  the  execution. 

5.  Civil  Code,  section  660,  relative  to  execution  levies  on  Joint  prop- 
erly, provides  that  where  an  officer  levies  execution  on  property 
held  b)r  the  execution  debtor  Jointly  with  another  person  he  shall 
not  deprive  such  person,  without  his  consent,  of  the  possession 
of  the  property,  except  for  the  purpose  of  having  it  Inventoried 
,  and  appraised,  which  he  shall  cause  to  be  done,  etc.  IHeld.  That 
where  an  execution  against  one  having  a  Joint  Interest  In  a  crop 
of  tobacco  was  placed  In  the  hands  of  a  constable,  who  made  a 
levy  and  indorsed  the  same  on  the  execution,  the  fact  that  he 
failed  to  appraise  and  Inventory  the  pnoperty  did  .not  prevent 
the  existence  of  an  execution  lien,  the  purpose  of  section  660 
I)elng  to  protect  the  rights  of  Joint  owners. 
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REUBEN  OUDOELiL  ft  SON,  attobnets  fob  appellaitt. 

SYNOPSIS  OF  QUESTIONS  RAISED  BY  THIS  BRIEF  AND  AU- 
THORITY CITED. 

1.  All  of  the  facts  alleged  by  the  appellant's  answer  and  amend- 
ed answer  are  to  be  considered  as  admitted  by  the  appellees'  de- 
murrer. 

2.  That  the  reception  of  and  levy  of  the  execution  by  the  con- 
stable was  valid  and  created  a  lien  in  favor  of  the  appellant  upoa 
Knox's  one-half  of  the  tobacco.  Civ.  Code,  sec.  660;  Ky.  Stat&.» 
sec.  1660. 

3.  That  the  appellees  were  estapped  by  their  acts  from  denying 
the  levy  of  the  execution  and  creation  of  the  lien.     Foster  v.  . 
Shreene,  6  Bush.  529-530. 

4.  That  the  appellee  Goodpaster  Was  the  bailee  of  the  con- 
stably  and  could  not  set  up  a  want  of  title  as  a  justification  of 
his  refusal  to  deliver  the  property.  That  his  unauthorized  sale 
of  the  property  was  a  conversion  of  the  property.  Am.  ft  Eng. 
Ency..  vol.  3,  2d  ed.,  pp.  758-759,  773-734. 

5.  The  appellant  being  the  party  in  interest  representing  the 
bailor  could  ratify  the  sale  and  demand  the  proceeds  of  the  sale 
and  maintain  his  action  of  assumpsit  therefor.  Am.  &  Eng. 
Bncy.,  vol.  3,  2d  ed.,  p.  734. 

C.  W.  GOODPASTER.  attobney  fob  appellee  knox. 

The  constable  who  had  and  leivied  the  execution  of  appellant 
Richart  on  the  interest  of  Knox  in  the  tobacco  owned  jointly  by 
Knox  and  Goodpaster,  failed  to  inventory  and  appraise  the  to- 
bacco pursuant  to  section  646,  Civil  Code,  and  failed  to  return- 
such  inventory  and  appraisement  with  the  execution  to  the  office 
from  which  It  issued.  The  answer  of  the  appellant  failing  ta 
show  that  the  constable  performed  his  duty  as  required  by  the 
code,  the  demurrer  thereto  was  properly  sustained. 

The  amended  answer  alleging  that  Goodpaster  told  the  con- 
stable that  he  would  hold  Knox's  tobacoo  and  that  Knox  requested 
the  constable  not  to  sell  it  until  he,  Knox,  commenced  housekeep- 
ing and  could  claim  the  tobacco  as  exempt,  and  that  Knox  was 
thereby  estopped  to  deny  that  a  lien  had  been  created  by  the 
attempted  levy  of  the  constable  on  Knox's  interest  In  the  tobacco,, 
did  not  cure  the  original  answer,  and  the  demurrer  was  prop- 
erty sustained  to  it  al50.  and  we  submit  that  under  the  pleadings 
no  lien  is  shown  to  h:ive  been  created  by  the  attempted  levy  on 
the  interest  of  Knox  In  said  tobacco.  Civil  Code,  sees.  660,  646; 
Bedford  v.  Kesler,  15  R.,  31;  Victory  v.  Strausbaugh,  78  Ky.„ 
426;   Dils  v.  Hatcher,  24  R.,  827. 
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Opinion  oc  ths  coubt  by  JUDGE  NUNIM — Revebsino. 

The  facts  in  this  case,  as  appear  in  this  record,  are  in 
substance  as  follows:  Appellee  Knox  was  a  tenant  of  ap- 
pellee Goodpaster  in  the  year  1901,  and  as  such  he  raised 
a  crop  of  tobacco  on  the  shares,  which  was  housed  in  Good- 
paster's  barn.  Appellant,  Richart,  caused  two  executions  to 
be  issued  upon  judgments  which  he  held  against  appellee 
Knox,  and  placed  them  in  the  hands  of  the  constable  of  Bath 
county,  and  which  were  by  him  levied  upon  the  interest  of 
Knox  in  this  tobacco.  The  constable  left  the  tobacco  in  the 
care  of  appellee  Goodpaster,  but  failed  to  have  it  appraised , 
tind  inventoried  as  required  by  section  660  of  the  Civil  Code^ 
but  indorsed  the  levy  of  the  executions,  and  returned  fhem 
to  the  oflfice  from  which  they  issued.  Soon  after  this, 
<jroodpaster  sold  the  entire  crop  of  tobacco,  which  had  not 
been  divided,  and  held  that  part  of  the  proceeds  belonging 
to  appellee  Knox,  which  he  claimed  was  f80,  and  refused  to 
pay  it  to  either  Knox  or  appellant  until  the  matter  was  set- 
tled as  to  which  wa^  entitled  to  it,  both  claiming  the  funds. 
On  the  30th  day  of  July,  1902,  the  appellee  Knox  filed  his 
petition  in  the  Bath  Circuit  Court  against  Goodpaster  and 
the  appellant,  Richart,  in  which  he  stated  that  he  was  en- 
titled to  two-fifths  of  the  proceeds  of  this  tobacco,  which 
he  claimed  amounted  to  |80,  and  also  alleged  that  appellant, 
Richart,  claimed  to* have  some  claim  or  lien  on  this  tobacco, 
and  asked  that  he  be  required  to  present  same.  Goodpaster 
answered,  admitting  the  allegations  of  the  petition  to  be 
true,  and  stating  that  he  was  ready  to  pay  the  ?80  to  the 
party  whom  the  court  might  adjudge  was  entitled  thereto. 
The  appellant  filed  an  answer  and  amended  answer  alleging 
that  this  judgment  claim  against  appellee  Knox  amounted  to 
f250,  and  was  wholly  unpaid,  and  denied  that  appellee 
Knox's  interest  amounted  to  only  ?80,  and  was  two-fifths, 
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but  alleged  that  it  amounted  to  |225,  and  was  one-half  in- 
terest in  the  crop,  and  also  alleging  that  he  had  a  lien  upon 
Knox's  interest  therein  by  reason  of  the  levy  of  these  execu- 
tions thereon,  and  he  made  his  answer  a  cross-action  against 
Goodpaster,  and  asked  for  a  judgment  over  against  him 
for  the  sum  of  $225.  The  court  sustained  a  demurrer  to  ap- 
pellant's answer  and  amended  answer,  dismissing  his  answer 
and  cross-petition,  and  adjudging  that  appellee  Knox  was 
entitled  to  the  $80  in  the  hands  of  Ooodpaster,  from  which 
judgment  appellant  has  appealed. 

The  appellees  moved  to  dismiss  the  appeal  for  the  reason,, 
as  they  claim,  that  the  amount  in  controversy  is  less  than 
f200,  the  judgment  being  for  only  |80.  We  can  not  concur 
with  appellees  in  this  contention.  By  their  demurrer  they 
admitted  the  allegations  of  appellant's  answers,  and  his  claim 
as  stated  amounts  to  f250,  and  the  amount  sought  to  be 
recovered  in  this  action  was  the  value  of  Knox's  half  interest 
in  this  crop  of  tobacco,  which,  was  alleged  to  be  (225^  and  the 
court  adjudged  against  him  on  this  claim,  and  it  is  this  judg- 
ment that  appellant  is  seeking  to  have  revised,  and  which 
makes  the  amount  in  controversy  on  this  appeal  more  than 
t200. 

The  only  other  question  to  be  determined  is  whether  the 
action  of  the  constable  in  making  the  levy  and  the  manner 
in  which  he  performed  it  created  a  lien  in  favor  of  the  execu- 
tion creditor.  The  appellees  contend  that  because  he  failed 
to  have  the  property  appraised  and  inventoried  no  lien  was 
created.  Under  the  laws  of  this  Statt,  from  the  moment  an 
execution  is  placed  in  the  hands  of  an  oflBcer  for  collection 
a  lien  is  created  for  its  payment  upon  all  the  property  of 
the  defendant  in  the  execution  situated  in  the  county  sub- 
ject to  execution.  By  the  first  part  of  section  660  of  the 
Civil  Code,  it  is  clearly  indicated  that  an  oflScer  may  levy 
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an  execution  upon  personal  property  held  by  the  execution 
debtor  jointly  with  another  person  without  having  the  prop- 
erty inventoried  ^nd  appraised;  that  such  is  not  necessary 
to  complete  the  levy.  The  purpose  of  this  section  of  the 
Code  was  to  protect  and  preserve  the  rights  of  execution 
creditors,  and  especially  joint  owners  of  personal  property 
other  than  the  execution  debtors,  and  to  prevent  the  officer 
from  taking  possession  of  the  property,  to  the  possible  in- 
jury and  detriment  of  the  joint  owner.  The  lien  was  created 
upon  this  tobacco  when  the  execution  was  placed  in  the  hands 
of  the  constable.  The  levy  was  made  and  indorsed  on  the 
executions,  and  the  lien  still  existed  thereon,  notwithstanding 
the  failure  of  the  constable  to  perform  his  duty  as  to  haVing 
it  appraised  and  inventoried. 

For  these  reasons,  the  judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  con- 
sistent herewith. 


Case  71 — Actiox  by  the  Loitisville  City  Nat.  Bank  against  Maby 
C.  Wooldridge  and  Others  for  a  Bill  of  Discovery  as  to  Cer- 
tain Property  Owned  by  Charles  F.  Johnson. — Nov.  10. 

Louisville  Oity  Nat.  Bank  v.  Wooldridge,  &c. 

appeal   from    JEFFERSON    CIRCUIT    COURT.    COMMON    PLEAS    DIVISION. 

Judgment  for  Defendants  and  Plaintiff  Appeals,  and  the  Appel- 
lee, Mary  C.  Wooldridge.  Files  Cross-Appeal  against  Louis- 
ville City  Nat.  Bank  and  the  Administrator  of  Mary  Law- 
rence Johnson,  Deceased.  Affirmed  on  Original  and  on  Cross- 
Appeal. 

Husband  and  Wiff — Married  Woman's  Will — Right  to  Bequeath 
iPebsonalty — Husband's  Consent — Fral^d  on  Creditors — Re- 
mainders. 

Held:     1.  General   Statutes,  article  4,   chapter  52,  section  15,  pro- 
vides that  corporate  stock  transferred  to  a  feme  sole,  and  ex- 
pr«?8sed  on  the  transfer  book  to  be  for  her  use,  could  be  disposed 
Vol.  116-41 


Digitized  by  VjOOQIC 


642 KENTUCKY  REPORTS. [Vol,  UG 

Louisville  City  Nat.  Baplt  v.  Wooldrldge,  &c. 

of  by  will  with  the  consent  of  her  husband,  or  without  his  con- 
sent if  so  expressed  in  the  deed  or  will  creating  the  trust.  Ken- 
tucky Statutes,  1899,  section  2147,  converts  all  personalty  of 
married  women  into  separate  estate,  and  confers  power  of  depo- 
sition by  will,  subject  to  the  provisions  of  the  act.  Held,  That  a 
married  woman  can  dispose  of  her  personal  estate  by  will,  with 
the  oonsent  of  her  husband;  the  right  having  existed  at  common 
law,  and  not  having  been  abridged  by  statute. 

2.  Kentucky  Statutes,  1899,   section  1906,   provides  that  every  gift, 

conveyance,  etc.,  of  any  estate,  with  intent  to  delay,  hinder  and 
defraud,  shall  be  void  as  against  creditors.  Held,  That  the  stat- 
ute refers  to  property  owned  by  the  debtor,  and  it  is  no  fraud 
as  to  his  creditors  Xor  a  husband  to  consent  to  a  wife's  testa- 
mentary disposition  of  her  personalty. 

3.  Vtere  a  will  gives  testatrix's  daughter  a  bequest,  with  a  provision 

that  if  the  daughter  die  before  testatrix  or  the  daughter's  hus- 
band the  legacy  shall  vest  in  the  husband,  the  bequest  in  re- 
mainder takes  effect  pnly  in  the  event  of  the  death  of  the  first 
taker  before  testatrix. 

KOHN.  BAIRD  &  SPINDLE  and  C.  H.  SHEILD,  attobneys  fx>b  ap- 
pellant. 

POINTS  AND  AUTHORITIES  ON  ORIGINAL  APPEAL 

1.  The  statute  in  force  when  Mrs.  Johnson  acquired  this  prop- 
erty, and  when  Colonel  Johnson's  marital  rights  therein  Attached, 
was  General  Statutes,  chapter  113,  sections  2  and  4,  and  under 
this  statute  Mrs.  Johnson  had  no  power  to  dispose  of  this  prop- 
erty by  will.  Gen.  Stats.,  chap.  113,  sees.  2  and  4;  Hickman  v. 
Brown,  88  Ky.,  p.  377. 

2.  The  Act  of  1894,  "Married  Woman's  Act,"  is  not  retro- 
spective In  Its  operation,  and  gave  no  power  to  Mrs.  Johnson 
to  destroy  the  marital  rights  of  her  husband  In  her  property 
vested  in  bim  four  years  before  the  passage  of  this  act.  Mitchell 
V.  Violett,  20  Ky.  Law  Rep.,  378;  Rose  v.  Rose,  20  Ky.  Law 
Rep.,  417. 

3.  If  it  be  conceded  that  the  Act  of  1894  is  retrospective  in 
Its  effect.  It  does  not  confer  upon  Mrs.  Johnson  power  to  defeat 
her  husband's  marital  rights  by  disposing  of  the  property  In 
controversy  by  will.  Ky.  Stat,  chap.  66,  art.  3;  Smoot  v.  Hey- 
ser's  Exor.,  &c.,  23  Ky  Law  Rep.,  2401. 

4.  The  question  as  to  whether  or  not  Mrs.  Johnson's  will  ef- 
fectually disposes  of  the  property  in  controversy,  is  one  of 
power.  If  the  statute  did  not  give  her  power  to  make  such  dis- 
position. Colonel  Johnson  could  not  supply  by  consent  thereto 
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or  otherwise  this  lack  of  power.  Stewart  on  Husband  and  Wife, 
«ec.  348;  Hickman  v.  Brown,  88  Ky.,  377. 

•5.  Mrs.  Johnson  was  not  entitled  to  the  property  in  contr> 
versy  as  an  equitable  settlement.    Elliott  v.  Waring,  5  Mon.,  343. 

64  Cok>nel  Johnson  did  not  induce  his  wife  to  make  this  will. 
JHe  practiced  no 'fraud  on  her.  If  any  /raud  was  practiced  by  the 
execution  of  this  will,  it  was  on  the  bank,  and  Mrs.  Johnson 
was  a  party  to  it.  Colonel  Johnson  is  not,  therefore,  estopped 
to  deny  the  yalldity  of  the  will,  nor  is  his  creditor,  the  bank. 
Lewen  on  Trusts,  p.  62;  Stewart  on  Husband  and  Wife,  sec.  348. 

7.  Of  the  property  In  controversy,  $20,000  thereof  is  property 
In. which  Mrs.  Johnson  had  a  life  estate,  the  remainder  interest 
being  vested  in  Col.  Charles  F.  Johnson,  her  husband.  Jarman 
on  Wills,  vol.  3,  p.  705;  Howard  v.  Howard,  4  Bush,  497;  Jacob 
V.  Jacob,  4  Bush,  413;  Damaby  v.  Darnaby,  14  Bush,  489. 

8.  Cglonel  Charles  F.  Johnson  and  Powhatan  Wooldridge,  the 
only  witnesses  who  have  testified  in  this  case,  are  neither  of  them 
competent  witnesses  as  to  the  principal  matters  about  which 
they  have  testified.  Bright's  Exors.  v.  Swlnebroad,  21  Ky.  Law 
Rep.,  369;  Flood  v.  Pragoff,  79  Ky.,  616;  Civil  Code,  sec.  606; 
Hopkins'  Admr.  v.  Faever,  86  Ky.,  226;  Hornsby  v.  Davidson, 
21  Ky.  Law  Rep.,  232;  Commonwealth  v.  Stipp,  90  Ky.,  585; 
Eflelmuth  v.  Wybrant,  21  Ky..Law  Rep.,  930. 

9.  Section  15  of  chapter  52  of  the  General  Statutes  is  not  ap- 
plicable to  the  property  in  question,  and  Mrs.  Johnson's  heirs 
at  law  are  not  entitled  to  said  property  by  virtue  of  that  statute. 
Gen.  Stats.,  chap.  52,  sec.  15.  The  cases  cited  by  counsel  for  the 
appellees  are  not  in  point.  Kent's  Admr.  v.  The  Deposit  Bank, 
91  Ky.,  79;  Bank  of  Louisville  v.  Gray,  §4  Ky.,  565. 

POINTS   AND   AUTHORITIES    FOR   APPELLANTS   ON    CROSS- 
APPEAL  OF  MARY   C.   WOOiLDRIDGB. 

i.  The  court  properly  overruled  the  exceptions  of  Mary  C. 
Wooldridge  to  the  commissfoner's  report,  thereby  rejecting  her 
claim  against  the  estate  of  decedent,  Mary  L.  Johnson,  for  $58,- 
674.25.  Taylor  on  Evidence,  sec.  567;  authorities  cited,  clause 
8,  supra. 

2.  The  court  properly  overruled  the  demurrer  of  Mary  C.  Wool- 
dridge to  the  amended  answer  of  the  Louisville  City  National 
Bank,  by  which  It  pleaded  the  five  years'  statute  of  limitations 
as  a  bar  to  her  claim.  Ky.  Stats,,  sec.  2515;  Coffey  v.  Wllkerson, 
1  Met..  103;  Wood  on  Limitations,  vol.  1,  sec.  183;  Roberts  v. 
Roberts,  7  Bush,  103;  Wood  on  Limitations,  sees.  6,  13  to  16; 
Wood  on  Limitations,  vol.  2,  sec.  200,  p.  504;  Martin  v.  Leattr. 
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18  B.  M..  573;  Finley  v.  Patterson,  2  B.  M.,  76;  Riggs  v.  Dooley, 
7  B.  M.,  236;  Boyce's  Heirs  v.  Dudley,  8  B.  M.,  511;  Clark  v. 
Jones,  16  B.M.,  121;  Mitchell  v.  Berry,  1  Met,  602;  ,Hull  v. 
Deatty.  7  Bush,  687;   Kendall  v.  Slaughter,  1  A.  K.  M.,  375. 

3.  The  court  properly  overruled  the  motion  of  Mary  C.  Wool- 
drldge to  strike  from,  the  file  the  answer  and  the  exceptions  of 
the  Louisville  City  National  Bank. 

B.  L.  Mcdonald  and  Humphrey,  burnett  &  Humphrey. 

ATTORNEYS    FOB    MABY    C.    WOOLDRIDGE^ 

POINTS   AND    AUTHORITIES.      ON   APPEAL   OF   LOUISVILLE 
CITY   NATIONAL   BANK. 

1.  A  surviving  husband  is  a  competent  witness  as  to  facts  that 
came  to  his  knowledge  from  statements  of  his  wife,  filnce  de- 
ceased, which  were  not  made  by  reason  of  the  confidential  re- 
lation existing  between  husband  and  wife.  Sec.  606  of  Code; 
Wise  V.  Foote,  81  Ky.,  13;  sec.  1  of  Act  of  1898;  McGuire  v. 
Maloney,  1  B.  Mon.,  225;  Short  v.  Tinsley,  1  Met.,  401;  Sharpe 
V.  Proctor,  1  Bush.  399;  EnglL-h  v.  Cropper,  8  Bush,  293;  Booth's 
Exor.  V.  Vanarsdale,.9  Bush,  719;  Storms  v.  Storms,  3  Bush,  79; 
Jones  on  Evidence,  sec.  202;  Grecnleaf  on  Evidence,  sec.  81. 

2.  Under  the  law  as  it  existed  prior  to  the  Act  of  1894.  known 
as  the  Husband  and  Wife  Act,  a  married  woman  had  the  power 
to  make  a  will  of  her  personal  estate,  with  the  consent  of  her 
husband,  given  at  the  time  the  will  was  made  at  the  time  of  Its 
probate.  George  v.  Bussing,  15  B.  Mon.,  &58;  Hiram  v.  Griflaths, 
^  Bush,  262;  White  v.  Sale,  7  Ky.  Law  Rep.,  570;  Jarman  on 
Wills,  30;  General  Statutes,  chap.  52,  sec.  15. 

3.  A  married  womaft  having  stocks  in  Kentucky  corporations, 
the  certificates  of  which  are  in  her  own  name  and  held  by  her 
as  her  separate  estate,  had  power,  prior  to  1894,  to  dispose  of 
same  by  will,  with  the  consent  of  her  husband.  Gen.  Stats., 
chap.  52,  sec.  15;  Kent's  Admr.  v.  Deposit  Bank  of  Owensboro, 
91  Ky.,  70;   Bank  of  Louisville  v.  Gray,  84  Ky.,  565. 

4.  Such  rights  as  were  given  married  women  to  make  wills 
of  their  personal  estate  were  not  taken  away  by  the  Wei -singer 
Act  of  1894,  above  referred  to,  and  since  the  passage  of  said  act 
married  women  certainly  have  full  power  to  dispose,  by  will, 
of  iheir  separate  personal  estate  with  the  consent  of  their  hus- 
bands. Ky.  Stats.,  sec.  2147;  Garner  v.  Wills,  92  Ky.,  389;  Gen. 
Stats.,  chap.  31,  sec.  11;  Kent's  Admr.  v.  Deposit  Bank,  91  Ky., 
70,  78. 

5.  The  husband  has  no  vested  rights  in  his  wife's  separate  per- 
sonal estate,  during  her  lifetime,  which  could  be  affected  by  the 
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Weissinger  Act,  enlarging  her  powers  of  disiK)smg  of  the  same 
by  will.  Mitchell  v.  Violett,  20  Ky.  Law  Rep.,  378;  Rose  v.  Rose, 
20  Ky.  Law  Rep.,  417;  Cooley  Const.  Lien,  5th  ed.,  p.  442;  Am. 
i&  Eng.  Ency  of  Law,  vol.  24,  p.  427. 

6.  A  married  woman  possessed  of  separate  personal  estate, 
with  full  power  to  dispose  of  same  in  her  lifetime,  being  induced 
by  her  husband's  consent  to  make  a  disposition  of  it  by  will,  so 
as  to  deprive  him  and  his  creditors  of  any  interest  in  it,  the  hus- 

,  band  and  his  creditors  are  estopped  to  deny  the  validity  of  such 
method  of  disposition.     Pomeroy'a  Eq.  Juris.,  sec.   802;  Strick- 
•        laud  V.  Aldridge,  9  Ves.,  219;  Lewin  on  Trusts,  p.  62;  Caldwell 
y.  Caldwell,  7  Bush,  515. 

7.  A  husband  possessed  of  an  estate  of  over  |150,000,  having 
accepted  of  his  wife's  property  $10,375  upon  the  relinquishment 
of  all  claim,  present  or  prospective,  against  her  remaining  estate, 
amounting  to  less  than  |50,000.  is  estopped,  as  are  also  his  credi- 
.tors,  after  his  death,  to  claim  any  interest  in  such  remaining  es- 
tate as  distributee  or  otherwise.  Campbell  v.  Gailbreath,  12 
Bash,  464;  Thomas  v.  Harkness,  13  Bush,  23;  White  v.  Sale, 
7  Ky.  Law  Rep.,  570;  Ward  v.  Crotty,  4  Met,  60;  Wllborn  v. 
Ritter,  13  Ky.  Law  Rep.,  122;  Jones  v.  Nisbet,  12  Ky.  Law  Rep., 
796;  Bryant's  Admr,  v.  Bryant,  3  Bush,  155;  Green  v.  Green,  4 
Ky.  Law  Rep.,  250;  Herman  on  Estoppel,  sec.  1124;  Darnaby 
V.  Darnaby,  14  Bush,  489  (distinguished);  Bowling  v.  Winslow, 
5  B.  Mon.,  31;  Watson  v.  Robertson,  4  Bush,  39;  Elliott  v.  War- 
ing, 5  Mon.,  341. 

8.  A  husband's  consent  to  the  will  of  his  wife  disposing  of 
he*"  separate  estate  constitutes  no  fraud  on  his  creditors,  since 
he  does  not  thereby  release  or  convey  any  interest  vested  in  him. 
Garner  v.  Wills,  92  Ky.,  386;  Skinner's  Appeal,  5  Barr  (Pa.),  63;" 
45  Pa.  Stats.,  528;  Dennison  v.  Nigh,  2  Watts  (Pa.),  90;  White 
V.  Waite,  47  Vt.,  502;  Ky.  Stats.,  sec.  1906;  May  on  Fraudulent 
•Conveyances,  p.  17;  Crozier  v.  Young,  3  Mon.,  158;  Jones  v. 
Nisbet,  12  Ky.  Law  Rep.,  796;  Hendrick  v.  Peters,  10  Ky.  Law 
Rep.,  818;  Bryant's  Admr.  v.  Bryant,  3  Bush,  156;  Bowling  v. 
Winslow,  5  B.  Mon.,  29;  White  v.  Sale,  7  Ky.  Law  Rep.,  570. 

9.  A  clear  absolute  bequest  of  personalty  with  full  power  of 
disposition  Is  not  defeated  by  a  subsequent  provision  in  the  will, 
that  upon  the  death  of  the  legatee  her  husband  shall  be  -entitled 
to  the  bequest.  Such  language,  if  given  any  efitect,  refers  to  the 
death  of  the  legatee,  prior  to  that  of  the  testatrix.  Jarman  on 
Wills,  vol.  1,  pp.  398-399  (2d  Am.  ed.);  Wills  v.  Wills,  85  Ky., 
538;  Carpenter  v.  Hazelrigg,  103  Ky.,  538;  McCullough  v.  An- 
derson, 90  Ky.,  126;  Ball  v.  Hancock,  82  Ky.,  107;  Caleb  v.  Field. 
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9  Dana,  346;  Biddle's  Estate,  28  Pa.  Stat,  59;  Am.  ft  Eng.  Ency. 
of  Law,  vol.  29,  p.  502. 

ON  APPEAL  OF  MARY  C.  WOOLDRIDGB. 

1.  The  estate  of  a  life  tenant  wlko  has  received  and  converted 
the  proceeds  of  real  estate  devised  in  trust,  is  liable  to  the  re- 
maindermen for  the  valQ^  of  the  estate  so  converted.  Pomeroy's 
JEq.  Juris.,  se(;s.  688,  1048;  Perry  on  Trusts,  sec.  828;  Lathrop 
V.  Hampton,  31  Cal.  17,  89  Am.  Dec,,  141;  Edwards  v.  Taylor,  2 
A.  K.  Mar.,  148;  Morrison  v.  Page,  9  Dana,  428;  Cox  v.  Osbourne, 
1  A.  K.  Mar.,  311;  Graham  v.  King,  96  Ky.,  339;  Bertram  v. 
Ross,  23  Ky.  Law  Rep.,  1927;  Am.  &  Eng.  Ency.  of  Law,  voL  27, 
p.  261;  Pomeroy's  Eq.  Juris.,  1058,  1080;  Stephens  v.  Stephens, 
89  Ky.,  185;  Woodring  v.  White,  12  Ky.  Law  Rep.,  505. 

2.  The  Statute  of  Limitations  is  not  applicable  in  bar  of  the 
claim  of  such  remaindermen  for  the  value  of  the  trust  property 
against  the  estate  of  the  life  tenant  until  after  the  termination 
of  such  life  estate.  Lewin  on  Trusts,  pp.  897,  900;  .Mays!  Heirs 
V.  Hill,  5  Littell,  309;  Roberts  v.  Roberts,  7  Bush,  100;  Lex. 
Life,  Ac,  Ins.  Co.  v.  Page,  17  Bush,  412,  446;  Moore's  Heirs  v. 
Shepherd,  2  Duvall,  125;  Ogden  v.  Walker's  Heirs,  6  Dana,  422; 
Angell  on  Limitations,  474. 

3.  The  life  tenant  can  not  bold  adversely  to  the  remainder- 
man. Turman  v.  White,  14  B.  M.,  560;  Simrall  v.  Graham,  1 
Dana,  575;  Kellar  v.  Stanley,  86  Ky.,  240;  Butler  v.  Carter,  5 
L.  R.  Eq.,  276. 

4.  A  creditor  of  one  alleged  to  be  a  distributee  of  the  estate 
of  a  decedent,  but  who  in  fact  has  no  interest  in  such  estate,  has 
no  right  or  standing  to  interfere  in  a  litigation  between  a  credi- 
tor of  the  estate  and  the  administrator,  by  filing  an  answer 
pleading  limitations,  excepting  to  depositions  or  otherwise.  Code 
Prac,  sees.  428,  429;  Mclntire  v.  Mclntire,  82  Ky.,  502;  Hew- 
itt, Auditor,  v.  Craig,  86  Ky..  23;  Postal  Telegrraph  Cable  Co.  v. 
Snowden,  C8  Md.,  118;  Barbour  v.  Whitlock,  4  T.  B.  Mon.,  180; 
Code,  sec.  96,  subsec.  3;  5  Ency.  of  PI.  &  Pr.,  640;  May  v.  Arm- 
strong, 3  J.  J.  ar.,  260;  Wells  v.  Boyd,  1  Dur.,  366;  Crabtree  v. 
Banks,  1  Met.,  482;  Royse  v.  Reynolds,  10  Bush,  296. 

Opinion  of  the  coubt  by  CHIEF  JUSTICE  BURNAM—Affirminq. 

On  the  29tli  of  March,  1898,  the  Louisville  City  National 
Bank  brought  a  suit  in  equity  against  Charles  P-  Johnson, 
in  which  they  allege  that  they  had  previously  recovered  a 
judgment  against  him  for  |11, 979.10,  with  interest  from  the 
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13th  of  November,  1897,  on  which  execution  had  issued  di- 
rected to  the  sheriff,  and  which  had  been  returned  by  him 
indorsed,  "No  property  found  out  of  which  to  make  this  fi.  fa.y 
or  any  part  thereof."  The  petition  alleged  that  the  defendant 
had  in  his  possession,  and  in  the  possession  of  other  persons 
whose  names  were  unknown  to  the  plaintiff,  money  and  prop- 
erty which  was  liable  for  their  debt,  and  asked  that  he  be 
required  to  appear  before  the  court  for  examination  as  to 
the  whereabouts  of  his  property,  and  that  same  be  subjected 
to  their  demand.  They  at  the  same  time  sued  out  a  general 
attachment  against  the  property  of  the  defendant.  On  the 
3d  day  of  June,  1898,  and  while  the  suit  of  the 
bank  against  Charles  F.  Johnson  was  still  pending,  the  wife 
of  the  defendant,  Mary  Lawrence  Johnson,  died,  leaving  her 
husband  and  Mary  C.  Wooldridge,  her  only  child  and  heir 
at  law,  the  wife  of  Powhatan  Wooldridge.  Tlie  will  of  Mary 
Lawrence  Johnson  was  duly  probated  in  the  Jefferson  County 
Court  on  the  8th  of  June,  1898,  with  the  consent  of  her 
husband,  Charles  F.  Johnson,  and  is  as  follows : 

"I,  Mary  Lawrence  Johnson,  do  make  this  my  last  will  and 
testament,  revoking  all  others.  ' 

"In  view  of  the  fact  that  my  daughter,  Mary  C.  Wooldridge, 
will  inherit  a  large  estate  left  me  by  my  father  and  mother, 
I  bequeath  to  lier  the  small  sum  of  five  hundred  dollars.  I 
make  this  explanation  in  the  beginning,  that  my  will  may  not 
be  considered  unjust  and  peculiar.  I  leave  my  daughter,  Mai7 
C.  Wooldridge  my  carriage  and  horses,  and  the  entire  con- 
tents of  my  house  during  her  life,  at  her  death  to  be  divided 
equally  between  my  grandchildren.  To  each  one  of  my  four 
grandchildren,  Powhatan  Johnson  Wooldridge,  Annie  Mary 
Wooldridge,  Mary  Tyler  Wooldridge  and  Charles  F.  Wool- 
dridge, I  give  and  bequeath  thirty  shares  of  stock  in  the  Co- 
lumbia Finance  and  Trust  Co.    At  the  death  of  any  one  of 
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the  four  (l>eing  unmarried)  his  or  her  shares  to  go.  to  the 
surviving  brothers  and  sisters.  The  remainder  of  everything 
that  I  possess,  I  leave  as  a  sacred  trust  to  my  daughter  Mary 
C.  Wooldridge,  knowing  that  she  will  faithfully  carry  out  my 
wishes  regarding  it.  I  desire  that  no  inventory  shall  be  taken 
of  my  effects.    Mary  Lawrence  Johnson. 

"Witness:    C.  B.  Seymour,  Geo.  D.  Todd. 

"I  appoint  my  daughter  Mary  C.  Wooldridge  D^y  executor 
without  bond.    Mary  Lawrence  Johnson." 

Indorsed  below  the  signature  of  Mrs.  Johnson  were  these 
words : 

"I  consent  to  all  my  wife  has  written  in  her  will.  Charles 
P.  Johnson." 

Simultaneously  with  the  execution  of  this  will,  Mrs.  John- 
son executed  in  writing  a  paper  defining  the  sacred  trust  re- 
ferred to  in  the  will,  which  reads  as  follows: 

"I  want  Chamie  [Mrs.  Mary  C.  Wooldridge]  to  keep  two 
pews  in  Christ  church  as  long  as  her  father  shall  live  just  as 
I  have  done,  and  I  want  one  of  them  kept  in  his  name.  I 
want  her  to  give  f  100.00  to  the  Home  of  the  Innocents  in  her 
father's  name  as  long  ^s  he  lives.  I  want  her  to  use  for  her 
father's  personal  support  such  a  part  of  the  income  from 
what  I  leave  as  in  her  judgment  shall  seem  fit,  but  she  shall 
be  the  sole  judge  as  to  how  much  or  how  little  or  whether 
any  shall  be  applied  in  this  way.  I  want  her  to  care  for  my 
old  servant,  Ammie  Wright,  when  she  shall  become  unfit  for 
work,  either  from  age  or  infirmities.  The  balance  of  the  in- 
come I  want  her  to  use  for  the  education  of  my  four  grand- 
children. At  the  death  of  her  father,  I  want  the  principal 
put  in  trust  for  my  four  grandchildren.  Chamie  may  sell 
and  re-invest  any  part  of  my  estate  as  she  may  see  fit." 

Mrs,  Johnson  at  her  death  owned  and  was  in  possession  of, 
besides  her  household  furniture  and  belongings,  stocks  in  vari- 
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ous  corporations,  worth  in  the  aggregate  about  J35,000  or 
f40,000.  Marj  C.  Wooldridge  declined  to  qualify  as  execu- 
trix of  her  mother's  will,  and  her  husband,  Powhatan  Wool- 
dridge, was  appointed  administrator  with  the  will  annexed, 
and  on  the  17th  of  November,  1898,  brought  suit  in  the  Jef- 
ferson Circuit  Court  against  her  heirs  and  creditors  for  the 
purpose  of  settling  his  accounts,  and  distributing  the  estate 
in  accordance  with  the  will  of  testatrix.  Powhatan  Wool- 
dridge, after  the  institution,  resigned  as  administrator  with 
the  will  annexed,  and  J.  W.  E.  Bailey  was  appointed  in  his 
place.  Subsequently  the  defendants  Mary  C.  and  Powhatan 
Wooldri4ge  filed  an  answer  and  counter-claim  agaitist  the 
plaintiff  Bailey  as  administrator  de  bonis  nan  in  which  they 
allege  that  Robert  Tyler,  the  father  of  Mary  L.  Johnson  an^ 
grandfather  of  Mary  C.  Wooldridge,  had  died  possessed  of  a 
large  estate,  which  he  disposed  of  by  will,  and  that,  after 
making  certain  specific  devises  to  his  wife,  Mary  L.  Tyler, 
it  proceeds  as  follows:  "All  the  rest  and  residue  of  my  es- 
tate, that  is  my  real  estate,  I  give  and  devise  to  my  beloved 
wife,  Mary  L.  Tyler,  as  trustee  and  in  trust  for  each  one  of 
my  daughters,  share  and  share  alike,  and  for  their  separate 
use  during  their  lives,  and  after  their  deaths  respectively  then 
for  such  child  or  children  as  they  may  respectively  leave  with 
full  power  to  my  said  wife  at  any  time  to  sell  any  part  of 
said  real  estate,  and  invest  the  proceeds  in  other  real  estate 
whenever  she  may  think  it  best  to  do  so ;  but  any  purchaser 
shall  not  be  bound  to  see  the  money  invested,  and  any  prop- 
erty she  may  so  purchase  shall  be  held  in  trust  .as  herein 
provided,  and  as  to  the  balance  of  my  estate,  I  give  the  same 
to  my  said  daughters,  share  and  share  alike,  forever."  They 
state  that  prior  to  1859  a  partition  was  made  of  the  real  es- 
tate subject  to  the  trust,  situated  in  Jefferson  county,  and 
that  there  was  allotted  to  Mary  L.  Tyler,  as  trustee  for  her 
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daughter  Mary  Lawrence  Johnson,  six  separate  lots  and 
tracts  of  land,  and  that  thereafter,  at  the  request  of  Mary 
L.  Johnson,  all  of  these  pieces  of  real  estate  were  sold  by  the 
trustee,  Mary  L.  Tyler,  and  the  proceeds  thereof  turned  over 
by  her  to  Mary  L.  Johnson,  and  were  by  her  appropriated 
to  her  own  use,  with  full  knowledge  of  the  provisions  of  the 
will  of  Robert  Tyler,  deceased ;  that  Mary  C.  Wooldridge  was 
an  infant  under  twenty-one  years  of  age,  and  a  married 
woman  when  the  property  was  converted — and  charge  that 
the  purchase  money  realized  from  the  sale  of  this  trust  real 
estate  aggregated  f 58,974,  which  she  asserts  as  a  claim 
against  the  estate  of  her  mother.  The  answer  also  sets  up 
other  claims,  aggregating  f3,500,  for  money  advanced  for  the 
use  and  accommodation  of  Mary  L.  Johnson  during  her  life. 
The  Louisville  City  National  Bank  filed  their  answer  in 
the  settlement  suit,  which  they  made  a  counterclaim  against 
the  administrator,  and  a  cross-petition  against  the  Wool- 
dridges  and  Charles  F.  Johnson,  in  which  they  controvert 
the  claims  asserted  both  by  Mr.  and  Mrs.  Wooldridge,  on 
several  grounds.  First,  they  deny  the  alleged  conversion  by 
Mrs.  Johnson  of  the  trust  estate  devised  by  the  will  of  Rob- 
ert Tyler;  second,  they  plead  that  the  claim  is  stale,  and 
barred  by  the  lapse  of  time  and  statute  of  limitation;  third, 
that  even  if  the  trust  estate  devised  to  Mary  L.  Johnson  by 
her  father  Robert  Tyler,  had  been  lost,  it  was  through  the 
negligence  of  Mary  L.  Tyler,  the  testamentary  trustee,  and 
the  cause  of  action  was  against  her,  and  not  against  Mrs. 
Johnson,  who  was  a  married  woman ;  and  that  Mary  L.  Tyler 
had  in  her  will  devised  a  large  amount  of  property  to  Mrs. 
Wooldridge  upon  the  condition  that  she  should  not  call  in 
question  the  manner  in  which  she  had  discharged  the  duties 
imposed  upon  her  as  trustee  by  the  will  of  her  deceased  hus- 
band with  reference  to  the  trust  estate;  and  that  Mrs.  Wool- 
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drldge  bad  accepted  the  provision  made  for  her,  and  was 
estopped  from,  questioning  the  manner  in  which  the  trust  had 
been  administered.  They  also  allege  that  Charles  F.  Johnson 
was  by  law  entitled,  as  tenant  by  the  curtesy,  to  one-half  of 
the  surplus  of  his  deceased  wife's  personal  estate,  and  that, 
in  addition  to  this  interest  which  descended  to  him  under  the 
statute,  he  was  by  the  tenth  clause  of  the  will  of  Mary  L. 
Tyler  entitled  to  have  paid  over  to  him  from  the  estate  of  his 
deceased  wife  f20,000.  The  tenth  clause  in  the  will  of  Mary 
L.  Tyler  is  as  follows :  "I  give  to  each  of  my  daughters,  Mary 
Lawrence  Johnson,  Anna  Eliza  Bent,  Alice  Bacon,  Fannie  S. 
Bayley,  and  Roberta  Tyler  twenty  thousand  dollars  for  their 
sole  and  separate  uje  and  benefit  to  be  forever  free  from 
the  control,  debts  and  marital  rights  of  their  present  husband, 
and  any  either  of  them  may  ever  have;  and  each  of  my  said 
daughters  shall  have  and  is  hereby  given  power  and  authority 
to  dispose  of  the  same  by  last  will,  or  in  any  manner  they 
may  choose.  But  in  the  event  that  any  one  of  all  of  my  said 
daughters  shall  die  before  her  or  their  present  husband  or 
husbands,  the  legacy  given  by  this  clause  of  my  will  to  such 
daughter  or  daughters  so  dying  shall  pass  to  and  vest  abso- 
lutely in  the  surviving  husband  of  such  deceased  daughter." 
They  allege  that  Mrs.  Johnson  had  no  power,  either  under 
the  statute  which  prevailed  at  the  time  she  received  the  prop* 
erty  disposed  of,  or  at  the  time  of  her  death,  to  make  a  will 
cutting  out  her  husband,  and  charge  that  the  will  attempting 
to  do  so  was  the  result  of  a  fraudulent  conspiracy  in  which 
she,  her  husband,  and  the  Wooldridges  had  participated,  for 
the  purpose  of  defrauding  the  creditors  of  Charles  F.  John- 
son, and  ask  that  the  interest  of  Charles  F.  Johnsdn  in  the 
personal  estate  devised  by  the  wife  be  subjected  to  the  pay- 
ment of  his  debts.  The  Wooldridges  replied  io  the  answer 
and  counterclaim,  and  alleged  that  their  father,  Charles  F. 
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Johnson,  had  been  paid  f  10,300  from  the  fund  devised  in  the 
tenth  clause  of  the  will  of  'Mary  Tyler  which  had  been  ac- 
cepted by  him  in  full  discharge  of  any  rights  or  claims  which 
he  might  have  by  virtue  of  the  devise  contained  in  the  tenth 
clause  of  the  will  of  Mrs.  Tyler.  They  deny  the  alleged  fraud- 
ulent conspiracy  to  cheat  the  creditors  of  Charles  F.  John- 
son in  the  making  .of  the  will  of  Mary  L.  Johnson,  or  that 
she  was  not  authorized  to  dispose  of  her  personal  estate.  The 
pleadings  were  made  up  by  rejoinder,  surrejoinder,  etc.;  and 
upon  final  submission  the  trial  court  sustained  the  will  of 
Mrs.  Johnson,  and  held  that  neither  her  husband,  Charles 
F.  Johnson,  nor  the  bank,  as  his  creditor  had  any  interest 
in  or  claim  thereon  and  dismissed  the  claim  of  the  bank,  and 
the  bank  has  appealed. 

The  record  discloses  that  in  1856  Charles  F.  Johnson  mar- 
ried Mary  L.  Tyler,  the  daughter  of  Robert  Tyler;  that  after 
his  death,  in  1852,  the  real  estate  devised  by  Robert  Tyler 
was  partitioned  between  his  devisees,  and  that  before  the 
death  of  his  widow  executrix  and  testamentary  trustee,  in 
189*1,  she  had  sold  and  conveyed  real  estate  which  belonged 
to  Mary  L.  Johnson  during  her  lifetime  and  at  her  death  to 
Mrs.  Wooldridge,  for  which  she  realized  J58,974J25,  which 
fund  was  not  re-invested  by  the  trustee  as  provided  in  the 
will,  but  was  turned  over  to  Mrs.  Johnson  and  her  husband, 
Charles  F.  Johnson,  who  spent  it.  It  appears  that  in  1890 
Mrs.  Tyler  gave  to  her  daughter  Mrs.  Johnson  |100,000,  $50,- 
000  of  which  was  invested  in  real  estate,  and  the  remaining 
150,000  in  stocks  in  Mrs.  Johnson's  name,  and  which  consti- 
tuted the  greater  part  of  the  personal  estate  owned  by  her 
at  her  death,  and  disposed  of  by  her  will.  It  is  also  shown 
that  Mrs.  Tyler  died  in  1891,  leaving  a  large  estate,  which 
was  devised  t*  trustees  for  her  children  for  life,  with  remain- 
der over,  exclusive  of  the  |20,000  devised  by  the  tenth  clause 
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of  the  will,  referred  to  above.  It  is  shown  bv  the  testimony 
of  both  Charles  F.  Johnson  and  Mr.  Wooldridge  that  |10,373 
devised  by  the  tenth  clause  of  the  will  of  Mrs.  Tyler  was  paid 
over  to  Johnson  under  an  agreement  with  his  wife  that  it 
should  be  accepted  in  full  of  his  interest  in  this  fund. 

The  record  presents  many  interesting  legal  questions,  all 
of  which,  however,  it  will  not  be  necessary  for  us  to  discuss. 
The  first  and  most  important  one  to  be  decided  is  whether 
Mrs.  Johnson  had  the  power,  with  her  husband's  consent^ 
to  make  a  valid  disposition  of  that  part  of  her  personal  estate 
to  which  be  would  have  been  entitled  if  she  had  died  intestate. 
The  Bight  of  a  married  woman  to  dispose  of  personal  estate 
by  will  has  often  been  the  subject  of  inquiry  at  the  hands 
of  the  courts.  The  common  law  with  reference  to  this  power 
is  thus  stated  by  Mr.  Blackstone:  ^^\mong  the  Romans  a 
married  woman  was  as  capable  of  bequeathing  as  a  feme 
90le,  But  with  us  a  married  woman  is  not  only  incapable  of 
devising  lands,  being  excepted  out  of  the  statute  of  wills  (34 
and  35  Uenry  A^III,  c.  5),  but  also  she  is  incapable  of  making 
a  testament  of  chattels  without  the  license  of  her  husband^ 
for  all  her  personal  chattels  are  absolutely  his.  It  would 
therefore  be  extremely  inconsistent  to  give  her  a  power  of 
defeating  that  provision  of  the  law  by  bequeathing  those 
chattels  to  another.  Yet  by  her  husband's  license  she  may 
make  a  testament,  and  the  husband  upon  the  marriage  fre* 
quently  covenants  with  her  friends  to  allow  her  that  license* 
But  such  license  is  more  properly  his  assent,  for,  unless  it  be 
given  to  the  particular  will  in  question,  it  will  not  be  a  com- 
plete testament,  even  though  the  husband  beforehand  hsB 
given  her  permission  to  make  a  will.  Yet  it  shall  be  sufficient 
to  repel  the  husband  from  his  joint  right  of  administering 
his  wife's  effects,  and  admin istraticm  shall  be  granted  to  her 
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appointee,  with    such    testamentapy    paper    annexed."      See 
Blackstone's  Commentaries,  497  and  498. 

It  has  been  held  in  numerous  decisions  by  the  court  in  Eng- 
land and  the  United  States  that  the  husband  could  waiTe 
his  marital  rights  in  the  {)ersonal  property  of  the  wife  by 
consent  to  her  will.  In  George  v.  Bussing,  54  Ky.,  558,  the 
question  of  the  power  of  the  wife  to  make  a  valid  disposition 
by  will  of  her  personal  estate  and  slaves  was  directly  involved, 
and  this  court,  in  a  very  carefully  considered  opinion  by 
Judge  Simpson,  said:  ."The  doctrine  is  well  settled  that  the 
wife  may  dispose  of  her  separate  estate  by  will,  and  may' 
make  a  will  in  pursuance  of  a  power  given  her  for  that  pur- 
pose. It  is  also  settled  doctrine  that  she  may,  with  the  con- 
sent of  her  husband,  make  a  will  to  dispose  of  her  personal 
estate.  The  principle  upon  which  the  power  to  make  a  will 
in  such  a  case  rests  is  this.  The  husband  may  waive  the 
interest  in  her  property  which  the  law  confers  upon  him, 
and  empower  the  wife  to  dispose  of  it  by  will.  The  grant  of 
such  a  power  is  implied  from  his  consent  that  the  will  should 
be  made.  A  general  assent  that  she  may  make  a  will  is  not 
suflScient.  It  must  be  proved  that  he  has  consented  to  the 
particular  will  which  she  has  made,  and  his  consent  should  be 
given  when  it  is  proved.  The  reason  for  this  is  that  he  may 
revoke  his  consent  at  any  time  during  his  wife's  life,  or  after 
her  death,  before  probate."  It  was  decided  that  the  will  of 
the  wife  was  valid  with  respect  to  her  separate  estate,  and  also 
her  personal  property,  but  that  it  was  ineffectual  to  dispose 
of  her  slaves,  or  any  personal  property  which  belonged  to  the 
husband  at  the  time  it  was  executed.  When  this  decision  was 
rendered  the  Revised  Statutes  were  in  force,  which  gave 
to  the  husband  the  enfire  personal  estate  left  by  the  wife; 
nor  could  a  married  woman  dispose,  under  the  statute,  by  the 
will,  of  any  estate  not  secured  to  her  separate  use  by  deed 
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OP  devise,  or  pursuant  to  a  written  power.    The  whole  ques- 
tion turned  upon  the  application  of  the  common  law  to -the 
facts  of  that  case.    So  far  as  we  are  advised,  the  rule  there 
announced  has  never  been  curtailed  by  statute  or  decision, 
and  has  been  distinctly  recognized  in  other  cases  in  this  State, 
and  in  numerous  decisions  of  courts  of  other  States.     See 
Hiram  v.  GriflSn,  71  Ky.,  262;  White  v.  Sale,  7  Ky.  Law  Rep., 
570.    The  tendency  of  legislation  on  the  subject  has  been  in 
the  opposite  direction.     Both  by  the  Revised  and  General 
Statutes,  a  married  woman  was  authorized  to  make  a  will 
disposing  of  estate  secured  to  her  separate  use  by  deed  or 
devise,  and  in  the  exercise  of  a  written  power.     Section  15, 
c.  52,  art.  4,  General  Statutes,  provided  that  "if  any  stock 
in  any  bank  or  other  corporations  of  this  State  is  taken  for 
or  transferred  to  any  feme  sole   and  it  is  expressed  on  the 
certificate  or  transfer  book  that  it  is  for  the  use  of  such  feme 
sole,  no  husband  of  her  should  take  any  interest  in  such  stock 
or  in  the  dividends  thereof,  and  that  at  her  death  it  should 
pass  to  her  heirs;  and  that  she  could  dispose  of  it  by  will 
with  the  consent  of  her  husband  or  witbout  his  consent  if 
provided  in  the  deed  or  will  creating  the  trust."     The  act 
of  1894   (Acts  1894,  p.  176,  c.  76)   still  farther  extends  the 
power  of  married  women,  and  converts  all   their  personal 
property  into  separate  estate,  and  ( onfers  upon  her  the  power 
to  dispose  of  her  estate  by  laslr  will  and  testament,  subject 
to  the  provisions  of  the  act.     See  Kentucky  Statutes,  1899, 
section  2147. 

We  do  not  refer  to  these  successive  provisions  of  the  stat- 
ute for  the  purpose  of  resting  thereon  our  conclusions  that 
Mrs.  Johnson  had  the  power  to  dispose  of  her  personal  estate 
by  will  with  the  consent  of  her  husband,  because,  in  our  opin- 
ion, the  right  existed  at  common  law,  but  to  show  that  it  was 
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in  no  'way  changed  or  abridged  by  these  various  statutory 
provisions.  During  the  life  of  Mrs.  Johnson,  her  hu&band  had 
no  vested  interest  in  the  personal  property  disposed  of  by 
her.  He  could  not  have  reduced  it  to  possession  without 
her  consent,  and  she  could  h^ive  sold  it,  given  it  away,  or  dis- 
posed of  it  in  any  way  she  saw  fit  without  his*  consent.  It 
is  therefore  hard  for  us  to  understand  how  he  perpetrated  a 
fraud  upon  his  creditors  when  he  consented  that  she  should 
do  by  last  will  and  testament  what  she  had  the  undoubted 
right  to  do  during  her  life.  Sec^tion  1906,  Kentucky  Statutes, 
1899,  provides  that  "every  gift,  conveyance,"  etc.,  "of  any  es- 
tate with  intent  to  delay,  hinder  and  defraud  shall  be  void 
as  against  such  creditors."  This  statute  refers  to  property 
owned  by  the  debtor,  and  which  his  creditors  had  the  right 
to  subject.  See  Crozier  v.  Young,  19  Ky.,  158.  In  Hickman 
V.  Brown,  88  Ky.,  377,  10  R.,  f»2,  11  S.  W.,  199,  the  husband 
did  not  consent  to  the  execution  of  the  will,  but  conte&ted  . 
its  probate,  and  it  came  to  this  court  on  a  verdict  rejecting 
the  will.  There  is  no  reference  in  the  opinion  in  that  case 
to  George  v.  Bussing,  Hiram  v.  Griffin,  or  White  v.  Sale, 
and  no  intimation  that  the  court  intended  to  depart  from  the 
well-established  common-law  doctrine,  and  it  must  therefore 
T)e  considered  as  simply  deciding  the  question  which  the  court 
had  before  it.  In  Smoot  v.  Heyser's  Executor,  113  Ky.,  81, 
23  R.,  2401,  67  S.  \Y.,  21,  there  was  no  question  of  consent 
by  the  husband  to  the  wife  making  a  will  involved;  and  the 
court  in  that  case  decided  that  under  the  act  of  1894  the  wife 
could  not  dispose  of  her  property  by  will,  without  the  con- 
sent of  the  husband,  so  as  to  deprive  him  of  the  interest  in 
her  proi)erty  secured  to  him  by  the  statute.  We,  therefore, 
conclude  that  Mrs.  Johnson  had  the  power,  with  the  consent 
of  her  husband,  properly  evidenced,  to  dispose  of  her  separate 


Digitized  by  VjOOQIC 


Vol.  116]  SEPTEMBER  TERM,  1903.  657 

Louisville  City  Nat.  Bank  t.  Wooldrldge,  &c. 

personal  estate  by  last  will  and  testament,  and  that  such  con- 
sent was  no  fraud  upon  his  creditors. 

The  contention  of  the  appellant  that  Charles  F.  Johnson 
had  a  remainder  interest  in  the  devise  of  120,000  made  in 
the  tenth  clause  of  the  will  of  Mary  Tyler  to  her  daughter 
Mrs.  Johnson  appears  unsound.  In  this  clause  of  her  will 
Mrs.  Tyler  gives  to  each  of  her  daughters,  for  their  separate 
use  and  benefit,  |20,000,  free  from  the  control,  debts,  aijid 
marital  rights  of  their  husbands,  with  power  and  authority 
to  dispose  of  it  by  last  will  in  any  manner  they  may  choose. 
The  section  then  provides  that  in  the  event  any  one  of  her 
daughters  should  die  before  her,  or  their  husbands,  the  legacy 
given  by  this  clause  should  pass  to,  and  vest  absolutely  in, 
the  surviving  husband  of  such  deceased  daughter.  In  some- 
what similar  provisions  in  wills  devising  both  real  and  per- 
sonal estate  this  court  has  uniformly  held  that  the  bequest ' 
in  remainder  only  took  effect  in  the  event  the  first  taker 
should  die  before  the  testatrix.  This  seems  to  be  the  only 
possible  construction  which  reconciles  the  first  and  last  part 
of  the  clause.  The  principle  is  well  stated  in  1  Jarman  on 
Wills  (2d  Ed.)  p.  398,  where  the  author  says:  ''Sometimes, 
where  an  estate  in  fee  is  followed  by  apparently  inconsistent 
limitations,  the  whole  has  been  reconciled  by  reading  the 
latter  disposition  as  applying  exclusively  to  the  event  of 
the  prior  devisees  in  fee  dying  in  the  testator's  lifetime;  the 
faitention  being,  it  is  considered,  to  provide  a  substituted  de- 
vise in  the  case  of  lapse."  On  page  399,  the  same  author 
says:  "It  is  clear,  however,  that  words  and  passages  in  a. 
will  which  are  irreconcilable  with  the  general  context  may 
be  rejected,  whatever  may  be  the  local  position  which  they 
happen  to  occupy,  for  the  rule  which  gives  effect  to  the  pos- 
terior of  several  inconsistent  clauses  must  not  be  so  applied 
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as  in  any  degree  to  clash  or  interfere  with  the  doctrine  which 
teaches  us  to  look  for  the  intention  of  a  testator  in  the  gen- 
eral tenor  of  the  instrument,  and  to  sacrifice  to  the  scheme  of 
disposition , so  disclosed  any  incongruous  words  and  phrases 
which  have  found  a  place  therein."  The  same  doctrine  is 
announced  in  Baxter,  etc.,  v.  Isaac's,  etc,  24  R.,  1618,  71 
g.  W.,  907;  Pool  V.  Benning,  48  Ky.,  623;  Thackston  r.  Wat- 
son, 84  Ky.,  206,  8  R.,  193,  1  S.  W.,  398;  Duncan  v.  Ken- 
nedy, 72  Ky.,  582;  Ferguson  v.  Thomason,  87  Ky.,  519,  10 
R.,  562,  9  S.  W.,  714;  Wills  v.  Wills,  85  Ky.,  486,  9  R.,  76, 
3  S.  W.,  900;  Dickison  v.  Ogden's  Executor,  89  Ky.,  162, 
11  R.,  385,  12  S.  W.,  191;  Pruitt  v.  Holland,  92  Ky.,  641, 
13  R.,  867,  18  S.  W.,  852;  Bank  v.  Ballard's  Assignee,  83 
Ky.,  481,  7  R.,  478,  4  Am.  St.  Rep.,  160;  Aultman  v.  Gib- 
son's Guardian,  23  R.,  2296,  67  S.  W.,  57. 

It  will  be  unnecessary  for  us  to  consider  the  alleged  agree- 
ment by  which  Colonel  Johnson  received  ?10,327  of  this  be- 
quest at  the  death  of  Mrs.  Tyler  in  consideration  of  a  full 
release  by  him  of  any  claim  to  the  residue  at  the  death  of 
his  wife,  or  the  competency  of  the  testimony  by  which  this 
agreement  is  attempted  to  be  established,  although  we  have 
no  doubt  that  such  an  agreement  could  have  been  made  by 
the  parties,  and,  if  properly  evidenced,  enforced.  Our  con- 
clusions upon  the  question  which  we  have  considered  make 
it  unnecessary  to  extend  this  opinion,  as  there  is  no  issue 
raised  by  the  pleadings,  except  with  the  bank,  and  it  is  not 
Important  to  it  whether  Mrs.  Wooldridge  takes  the  estate  of 
her  deceased  mother  as  devisee  or  creditor. 

For  reasons  indicated,  the  judgment  is  affirmed  on  original 
and  cross  appeals. 
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Case  72r-'AcTiON  by  Melcina  Stubgill  and  Husband  A;Qainbt  the 
iC.  A  O.  Rt.  Co.  to  Rkcovee  Damages  fob  Injubt  to  Theib 
Pbopkbtt.— iNov.  11. 

Stui-gill  &c.,  Y  Chesapeake  &  Ohio  Ey.  Oo. 

appeal  fbom  boyle  cibcuit  coubt. 

Fbom  a  .  Judgment  Dismissing  the  Petition  Plaintiffs  Appsal. 
Revebsed. 

ifAttttTim  Woman — Right  to  Sue — ^Limitation— Statutes — Implied 
(Repeal.  ' 

Held:  Kentucky  Statutes,  1899,  section  2506,  providing  that  If,  at  the 
time  the  right  of  any*  person  to  bring  an  action  for  the  recovery  of 
real  property  accrued,  such  person  was  a  married  woman,  she 
may,  though  the  period  of  fifteen  years  has  expired,  bring  an  ac- 
tion within  three  years  after  such  disability  Is  removed,  is  not 
repealed  by  section  2128,  providing  that  a  married  woman  may 
take,  acquire,  and  hold  property,  make  contracts,  and  sue  and  be 
«ued,  as  a  single  woman,  etc. 

J.  A.  SCOTT  and  R.  S.  D  INKLE,  attobneys  fob  appellants. 

Jhe  plaintiff's  petition  in  this  case  having  been  dismissed  on 
demurrer  the  only  question  Is:  "Did  the  Act  of  March  15,  1894, 
remove  the  disability  of  a  married  woman?" 

The  wrongs  complained  of  were  committed  by  the  appellee  In 
the  year  1880  in  the  constructing  of  the  railroad  track,  so  as 
to  Injure  plaintiffs  property  by  the  Jarring  and  shaking  of  the 
house,  throwing  soot  and  cinders  therein,  and  obstructing  ingress 
and  egress  to  and  from  It. 

The  action  was  brought  April  5,  1901.  The  property  belongs 
to  the  plaintiff,  Melcina  Sturglll,  who  has  been  continuously  the 
"Wife  of  her  co-plaintiff  ever  since  the  cause  of  action  accrued. 

Our  contention  Is  that  the  Act  of  March  15,  1894,  did  not  re- 
move the  disability  of  a  married  woman  In  respect  to  the  time 
i^hen  she  can  bring  a  suit  for  damages  to  her  property,  and  that 
although  twenty  years  has  passed  since  the  cause  of  action  first 
accrued,  she  is  allowed  three  years  after  the  removal  of  the  dis- 
ability in  which  to  bring  her  action. 
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AUTHORITIES  CITED. 

>Ky.  StatB.,  sec.  2128;  Higgins  v.  Stokes,  24  R.,  2427;  Wood  en 
Limitations,  sec  240,  vol.  2;  Onions  v.  C.  A  O.  B.  R.  Co.,  21  R., 
«20  (107  Ky.,  154);  Bankston  v.  C.  C.  M.  Co.,  95  Ky.,  468;  Odel 
v.  Littell,  82  Ky.,  146;  Stephens  v.  McCormick,  5  Bush,  181; 
Bransom  v.  Thompson,  81  Ky.,  387;  Deooiirsey  ▼.  Deakins,  I 
R..  260. 

E.  L.  WORTHINGTON  and  W.  H.  WADSWORTH,  atttorjocys  for 

APPELLEE. 

CLASSIFICATION  OF  POINTS  AND  AUTHORITIBS. 

By  the  Act  of  March  14,  1894,  a  married  woman  may  sue  with- 
out joining  her  husband  and  without  his  consent 
The  disability  of  the  statute  is  not  the  cover- 
ture, but  the  right  withheld  by  reason  of  the  coverture,  and  when 
the  right  is  no  longer  withheld,  the  disability  is  removed  and 
the  statute  of  limitations  applies.  Orr  v.  L.  &  N.,  91  Ky.,  109; 
Klosterman  v.  C.  &  C,  &c.,  Bridge 'Co.,  56  S.  W.  Rep.,  820;,  71 
S.  W.  Rep.,  6;  Ky.  Stats.,  sec.  2506;  Ky.  Stats.,  sec  2506,  9upra; 
Ky.  State.,  sec  2525;  McDanell  v.  Landrum,  87  Ky.,  404;  How- 
ard V.  Gibson,  60  S.  W.  Rep.,  491;  Ency.  of  Law,  vol.  19,  p.  239, 
note  6;  Civ.  Code  of  Prac,  sec  34;  Dietzman  v.  Mullln,  57  S. 
W.  Rep.,  247;  So.  Cov.,  &c,  St.  Ry.  Co.  v.  Ball  A  Al.,  59  S.  W. 
Rep.,  26;  McCracken  "Co.  v.  Mercantile  Trust  Co.,  84  Ky..  360; 
Clarke's  Executor  v.  Trail's  Admr.,  1  Met.  (Ky.),  35;  Ball  v. 
Bullard,  52  Barb.,  141;  Garland  Co.  v.  Gaines,  2  S.  W.  Rep.,  460; 
.Slaltord,  &c,  v.  Stubbs,  7  N.  E.  Rep.,  653;  King  v.  Merritt,  67 
Mich.,  217,  34  N.  W.,  700;  Hayward  v.  Gunn,  82  111.,  385;  Brown 
V.  Oousens,  51  Me.,  301;  Cameron  v.  Smith,  50  Cal.,  303;  Davis 
V.  Coblens,  12  App.  Cas.  (D.  C).  51;  Perkins  v.  Compton,  69 
Ga,,  736;  Murphy  v.  Laundry  Co.,  52  Neb.,  593;  Nissley  v. 
Brubaker,  192  Pa.  St.,  388;  Castner  v.  Walrod,  83  111.,  171;  25 
Am.  Rep.,  369;  Kibbe  v.  Ditto  &  Al..  93  U.  S.,  674;  Percy  v. 
Cockrlll,  53  Feb.,  872;  Onions  v.  Covington  Bridge  Co..  107  Ky., 
154;  Lane  v.  Bryant,  100  Ky.,  142;  Gersen  v.  Heldrich,  104  111., 
171;  Sparks  v.  Roberts,  65  Ga.,  571;  Douglass  v.  Douglass,  72 
Mich.,  86. 

Opinion  of  the  coubt  by  JUDGE  BURNAM— Reversing. 

The  appellants  Melcina  Sturgill  and  her  husband,  J.  J. 
Stnrgill,  brought  this  suit  on  the  5th  day  of  April,  1901.  She 
alleges  in  her  petition  that  in  1880  she  was  the  owner  and 
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in  possession  of  two  houses  and  lots  abutting  on  a  street  in 
Catlettsburg,  and  that  the  appellee,  the  Elizabethtown,  Lex- 
ington &  Big  Sandy  Railroad  Company  in  that  year  con- 
structed a  railroad  in  the  street  in  front  of  her  property  so 
as  to  obstruct  the  access  to  and  egress  therefrom,  and  that 
the  punning  of  the  trains  thereon  caused  the  house  to  be  jarred, 
and  smoke,  soot,  and  cinders  to  be  thrown  thereon ;  that  these 
injuries  were  permanent  in  their  nature,  and  damaged  her 
property  |2,000 ;  that  after  operating  the  railroad  for  a  time 
the  Elizabethtown,  Lexington  &  Big  Sandy  leased  it  to  its 
co-appellee,  the  Chesapeake  &  Ohio  Railway  Company,  who 
had  continued  its  operation;  and  damages  are  sought  to  be 
recovered  against  both  companies.  The  appellees,  by  separate 
paragraphs  of  their  answer,  plead  the  five,  ten  and  fifteen 
years'  statutes  of  limitation  to  the  cabse  of  action'  set  up  in 
the  petition.  To  these  pleas  the  appellants  demurred.  The 
court  overruled  the  demurrer.  Thereupon  the  appellants  filed 
a  reply,  in  which  they  pleaded,  in  avoidance  of  the  various 
pleas  of  limitation,  that  at  the  time  of  the  accrual  of  the' 
cause  of  action  set  out  in  their  petition  Melcina  Sturgill 
was  then,  and  is  now,  and  had  been  ever  since  the  accrual 
of  her  cause  of  action,  continuously  a  married  woman,  and 
by  reason  of  which  the  statute  of  limitations  did  not  run 
against  her.  Thereupon  defendants  interposed  a  general  de- 
murrer to  the  plaintiffs'  reply,  which  was  sustained,  and, 
plaintiffs  declining  to  plead  further,  their  petition  was  dis- 
missed, and  they  have  appealed. 

As  the  injury  complained  of  was  inflicted  twenty-one  years 
before  appellants  instituted  their  suit,  it  is  clear  that  their 
right  of  action  is  barred,  unless  the  fact  that  she  was  at  the 
time  of  the  injury,  and  had  ever,  since  been,  a  married  woman 
prevents  the  running  of  the  statute.  Section  2525  of  the 
Kentucky  Statutes  of  1899  provides  that:    "If  a  person  en- 
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titled  to  bring  any  of  the  actions  mentioned  in  the  third 
article  of  this  chapter,  except  for  a  penalty  or  forfeiture, 
was  at  the  time  the  cause  of  action  accrued,  an  infant,  mar- 
ried woman,  or  of  unsound  mind,  the  action  may  be  brought 
within  the  like  number  of  years  after  the  removal  of  such 
disability,  or  death  of  the  person,  whichever  happened  first, 
that  is  allowed  to  a  person  having  no  ^uch  impediment  to 
bring  the  same  after  the  right  accrued."  Under  this  statute 
the  various  pleas  of  limitation  relied  on  by  the  appellee  were 
ineffectual  to  bar  her  claim,  unless  this  statute  has  been  ex- 
pressly or  by  necessary  implication  repealed.  Appellee  con- 
tends, and  the  circuit  court  held,  that  section  2128  of  the 
Kentucky  Statutes  of  1899,  which  is  a  part  of  the  act  of 
March  15,  1894  (Acts  1894,  p.  177,  c.  76),  defining  the  prop- 
erty rights  of  the  hrfsband  and  wife  had  this  effect.  The 
statute  is  as  follows:  "A  married  woman  may  take,  acquire 
and  hold  property,  real  and  personal,  by  gift,  devise  or  de- 
sceht,  or  by  purchase  and  she  may  in  her  own  name  as  if 
she  were  unmarried  sell  and  'dispose  of  her  personal  prop- 
erty. She  may  make  contracts  and  sue  and  be  sued,  as  a 
single  woman,  except  that  ^he  may  not  make  any  executory 
contract  to  sell  or  convey  or  mortgage  her  real  estate,  un- 
less her  husband  join  in  such  contract,  but  she  shall  have 
the  power  and  right  to  rent  out  her  real  estate,  and  collect, 
receive  and  recover  in  ier  own  name  the  rents  thereof,  and 
make  contracts  for  the  improvement  thereof.  A  gift,  transfer 
or  assignment  of  personal  property  between  husband  and 
wife  shall  not  be  valid  as  to  third  persons,  unless  the  same 
be  in  writing,  and  acknowledged  and  recorded  as  chattel  mort- 
gages are  required  by  law  to  be  acknowledged  and  recorded ; 
but  the  recording  of  any  such  writ'ng  shall  not  make  valid 
any  such  gift,  transfer  or  assignment  which  is  fraudulent  or 
voidable  as  to  creditors  or  purchasers." 
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Whilst  this  statute  is  materially  diflferent  from  all  former 
statutes  relating  to  the  property  rights  of  husband  and  wife, 
it  does  not  remove  all  of  the  disabilities  of  coverture.  For 
instance,  she  can  not  make  a  contract  for  the  sale,  conveyance,. 
or  mortgage  of  her  real  estate  unless  her  husband  join  in 
such  contract.  Nor  can  a  married  woman's  estate  be  sub- 
jected to  any  liability  upon  a  contract  made  after  marriage 
to  answer  for  the  debt,  default,  or  misdoing  of  another,  in- 
cluding her  husband,  unless  such  estate  shall  have  been  set 
apart  for  that  purpose  by  deed  contract,  or  other  conveyance. 
In  Martha  Higgins  v.  Clint  Stokes  (decided  on  the  12th  of 
May,  1903)  116  Ky.,  664,  25  R.,  919,  74  S.  W.,  251,  Mrs.  Hig- 
sued  on  the  4th  of  January,  1902,  to  recover  possession  of 
a  lot  of  ground,  which  she  alleged  belonged  to  her,  but  which 
her  husband  had  sold  and  conveyed  without  her  consent  by 
general  warranty  deed,  \fi  which  she  did  not  unite;  that  she 
continued  to  live  with  her  husband  as  his  wife  until  his  death 
in  January,  1900.  In  that  case  the  defendant,  as  in  this,  - 
pleaded  that  the  plaintiff's  cause  of  action  accrued  more  than 
fifteen  years  prior  to  the  15th  of  March,  1894,  and  that  her 
disability  as  a  married  woman  was  removed  by  that  act,  and 
that  her  right  to  recover  the  land  was  barred.  The  trial 
court  sustained  this  contention,  but  it  was  held  upon  appeal 
that  section  2128  did  not  by  necessary  implication  repeal  so 
much  of  section  2506  as  applied  to  married  women.  In 
Onions  v.  C.  &  C.  Elevated  Railroad  Transfer  Bridge  Co., 
107  Ky.,  154,  21  R.,  820,  53  S.  W.>  8,  it  was  contended  by  the 
defendant  that  section  34  of  the  Civil  Code,  which  provides 
"that  in  an  action  between  the  husband  and  wife,  and  in  an 
action  concerning  her  separate  property,  and  in  actions  con- 
cerning her  general  property,  and  in  actions  for  personal 
suffering  or  injury  to  her  personal  character,  in  which  he 
refused  to  unite,  she  might  sue  alone,"  authorized  women  to 
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sue  for  damages  to  her  real  estate,  and  by  necessary  implica- 
tion repealed  section  2525  of  the  Kentucky  Statutes  of  1899. 
It  was  held  not  to  have  this  effect;  Indeed,  before  the  enact- 
ment of  section  34  of  the  Civil  Code,  married  women  had  all 
the  power  conferred  by  that  section.  If  the  husband  refused 
to  unite,  such  suit  could  have  been  Instituted  through  a  next 
friend.  It  can  not  be  presumed  that  the  General  Assembly 
intended  by  implication  to  repeal  a  provision  of  the  statute 
relating  to  limitation  by  an  act  amending  and  changing  the 
statute  which  regulated  the  property  rights  of  the  husband 
and  wife. 

We  therefore  conclude  in  this  case  that  section  2525  of  the 
Kentucky  Statutes  is  unaffected  by  the  act  of  March  15,  1894, 
and  that  the  trial  court  erred  in  sustaining  a  demurrer  to 
appellant's  reply,  and  the  cause  is  therefore  reversed,  and 
remanded  for  proceedings  consistent  with  this  opinion. 


Case  73 — Action  by  Martha  Higoins  against  Clint  Stokes  and 
Othebs  to  Recoveb  Land. — ^Nov.  11. 

Higgins  V.  Stokes,  &c. 

appeal  fbom  graves  circuit  court. 
From  an  Order  Dismissing  the  Petition  Plaintiff  Appeals.     Rb- 

MSRSED. 

Former  Opinion  Withdrawn  and  This  Opinion  Substituted  There- 
for.    (For  Former  Opinion  See  24  R.,  2427;   74  S.  W.,  252.) 

Mashied  Women — ^Right  to  Sue — ^Limitation— Statutes- -Disabil- 
ITT — Inplied  Repeal. 

Held:  Kentucky  Statutes.  1899,  section  2506.  providing  that  if,  at  the 
time  the  right  of  any  person  to  bring  an  action  for  the  recovery 
of  real  property  accrued,  such  person  was  a  married  woman,  she 
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may,  though  the  period  of  fifteen  years  has  expired,  bring  an 
action  within  three  years  after  such  disability  is  removed,  is  not 
repealed  by  section  2128,  providing  that  a  married  woman  may 
take,  acquire,  and  hold  property,  make  contracts,  sue  and  be  sued 
as  a  single  woman,  etc. 

ROBERTSON  &  THOMAS,  attorneys  for  appelulnt. 

The  plaintiff,  Martha  Higgins,  is  the  widow  of  John  Hig- 
gins, who  died  January  16,  1900.  In  December,  1876,  her  husbaad 
sold  and  conveyed  a  tract  of  land  belonging  to  her  in  which  she 
refused  to  Join,  or  In  any  manner  release  her  interest  therein. 

After  the  death  of  her  husband  she  brought  this  suit  for  the 
land  upon  the  idea  that  limitation  began  to  run  against  her  at 
the  death  of  her  husband  in  January,  1900. 

The  appellees  in  their  answer  plead  that  more  than  three 
years  has  elapsed  since  March  15,  1894^  and  claim  that  the  stat- 
ute of  that  date  relative  to  the  rights  of  married  women,  removed 
her  disability  and  that  she  had  but  three  years  thereafter  in 
which  to  bring  her  suit,  more  than  fifteen  years  in  all  having 
elapsed  since  the  sale  of  the  land  by  her  husband. 

Our  contention  Is  that  said  statute  does  not  remove  the  wife's 
disability  in  the  sale  of  her  land,  and  that  her  disability  cour* 
tinned  until  the  death  of  her  husband. 

AUTHORITIES    CITED. 

Onions  v.  Covington  6  CIn.  Ry.  Co.,  &c.,  107  Ky.,  154;  Bransom 
v.  Thompson,  81  Ky.,  387;  Gregory  v.  Ford,  5  B.  M.,  471. 

p.    G.    PARK«    ATTORNEY    FOR   APPELLEE. 

Our  contention  Is  that  under. our  Married  Woman's  Act  of 
March  15,  1894,  the  wife  holds  and  owns  all  her  lands  to  her 
separate  and  exclusive  use,  free  from  the  control  of  her  husband, 
and  may  sue  and  be  sued,  concerning  it,  as  a  single  woman; 
whereby,  as  a  married  woman,  her  "disability  Is  removed,"  not 
only  authorizing,  but  requiring  her  to  sue  and  to  recover  any 
such  property  she  may  claim  to  own  as  though  such  disability 
had  been  removed  by  death  or  divorce  of  her  husband,  or  by  a 
judgment  empowering  her  to  sue  and  be  sued  as  a  feme  sole. 
And  in  this  case  adverse  possession  having  been  held  against  ap- 
pellant, and  her  cause  of  action  having  accrued  for  more  than 
fifteen  years  prior  to  March  15,  1894,  continuing  ever  since  and 
for  more  than  three  years  since  her  disability  was  removed^  her 
cause  of  action  is  barred  by  limitation  beyond  any  'saving  clause 
of  our  statute. 
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AUTHORITIES    CITfSD. 

\Kj.  .Stats.,  sees.  2127,  2128,  2505,  2508,  2526;  13  Am.  &  Eng. 
Ency.  of  Law  (Ist  ed.,  739,  740  and  authorities  cited  In  note  6; 
Wood  on  Limitation  (3d  ed.)  (by  Gould,  1901),  sec.  240;  Cam- 
eron V.  Smith.  50  Cal.,  303;  Brown  v.  Cousens,  51  Me.,  301;  Acker 
V.  Acker,  81  N.  Y.,  143;  McDanell  v.  Landrum,  87  Ky.,  407; 
Bankston  v.  Crabtree  Coal  Mining  Co.,  96  Ky.,  455;  L.  &  N.  R. 
R.  Co.  V.  Thompson,  2  R.,  1110;  Sharp  v.  Stephens  Committee, 
21  R.,  687;  Bishop  on  the  Written  Laws,  sees.  86,  113a,  118a,  123, 
165;  Kebbe  v.  Ditto,  93  U.  S.,  674,  680;  Percy  v.  Cockrell,  4 
U.  S.  (C.  C.  A.  R.),  82-3,  85-6-7-8;  Lowe  v.  Fox,  152  B.  Duv.,  667. 

Opinion  of  the  court  by  CHIEIF  JUSTICE  BURNAM — ^Revebsing. 

This  action  at  law  was  instituted  on  the  4th  day  of  Janu- 
ary, 1902,  by  the  appellant,  Martha  Higgins,  against  the 
appellees,  S.  J.  Matthews  and  Clint  Stokes,  to  recover  pos- 
session of  the  north  half  of  lot  No.  18,  in  the  city  of  May- 
field  which  she  alleges  was  conveyed  to  her  by  the  executors 
of  her  deceased  father,  John  M.  Gardner,  in  the  division  of 
his  real  estate  among  his  heirs  at  law  on  the  14th  day  of 
April,  1863.  She  further  alleges  that  at  the  date  of  this 
conveyance  she  was  a  married  woman  with  several  children ; 
and  that  she  and  her  husband  immediately  took  possession 
of  the  property,  and  lived  upon  it  until  December,  1876,  when 
he,  without  her  consent  and  against  her  will,  conveyed  the 
lot  to  T.  J.  Reynolds  by  a  general  warranty  deed,  in  which 
she  did  not  unite;  and  that  shortly  after  the  conveyance 
to  Reynolds  her  husband  moved  her  and  her  children  from 
the  property,  and  surrendered  the  possession  thereof  to  Rey- 
nolds; and  that  she  continued  to  live  w^ith  her  husband  as 
his  wife  until  his  death,  on  the  16th  of  January,  1900 ;  that 
the  title  to  the  property  is  still  in  her;  and  asked  that  she 
be  adjudged  the  possession  thereof.  The  defendants  in  the 
first  paragraph  of  their  answer  deny  that  plaintiff  is  the 
owner  of  the  lot  sued  for.     In  the  second  paragraph  they 
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plead  and  rely  upon  the  thirty  years'  statute  of  limitation. 
In  the  third  paragraph  they  allege  that  they,  and  those  under 
Tehom  they  claim,  have  had  and  held  the  actual  adverse  pos- 
session of  the  property  described  in  the  petition  continually 
for  more  than  fifteen  years  prior  to  the  15th  day  of  March, 
1894,  and  for  more  than  three  years  thereafter;  that  plain- 
tiflf's  cause  of  action  accrued  more  than  fifteen  years  prior 
to  the  15th  of  March,  1894,  and  that  her  disability  as  a 
married  woman  was  removed  by  the  act  of  the  15th  of  March, 
1894  (Acts  1894,  p.  176,  c.  76) ;  and  that  under  section  2506 
of  the  Kentucky  Statutes  of  1899,  her  right  to  recover  the 
land  in  controversy  has  been  lost.  The  plaintiff  filed  a  gen* 
eral  demurrer  to  the  third  paragraph  of  the  defendant's  an- 
swer, which  was  overruled.  Thereupon  she  filed  a  reply,  in 
which  «he  denied  that  her  cause  of  action  accrued  more  than 
thirty  years  before  the  filing  of  her  suit.  The  defendants 
thereupon  filed  a  general  demurrer  to  the  reply,  which  was 
sustained,  and,  the  plaintiff  declining  to  amend,  it  was  or- 
dered that  her  petition  be  dismissed,  and  plaintiff  has  ap- 
pealed. 

Section  2128,  relied  on  to  defeat  recovery  in  this  action, 
is  as  follows:  "A  married  woman  may  take,  acquire  and 
hold  property,  real  and  personal,  by  gift,  devise,  or  descent, 
or  by  purchase;  and  she  may  in  her  own  name,  as  if  she 
were  unmarried  sell  and  dispose  of  her  personal  property. 
She  may  make  contracts,  sue  and  be  sued  as  a  single  woman, 
except  tbtait  she  may  not  make  any  executory  contract  to 
sell  or  convey  or  mortgage  her  real  estate,  unless  her  hus- 
band join  in  such  contract;  but  she  shall  have  the  power 
and  right  to  rent  out  her  real  estate,  and  collect,  receive  and 
recover  in  her  own  name  the  rents  thereof,  and  make  contracts 
for  the  improvement  thereof." 

Tt  is  very  earnestly  insisted  for  appellees  that  as  this  stat- 
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lite  clothes  married  women  with  the  right  to  make  contracts, 
sne  and  be  sued,  as  a  single  woman,  by  necessary  implication 
it  repealed  ^he  statutes  of  limitation  exempting  women  from 
it^  operation  in  three  years  after  the  removal  of  such  dis- 
ability. To  support  this  contention,  we  are  referred  to  pages 
239,  240,  19  A.  &  E.  En.  of  Law  (2d  Ed.).  The  text  re- 
ferred to  is  as  follows :  "While  there  seems  to  be  some  con- 
flict of  opinion  on  the  subject,  the  decided  weight  of  author- 
ity is  in  favor  of  the  view  that  the  married  woman's  acts 
removing  all  the  disabilities  of  married  women,  and  enabling 
them  to  sue  and  be  sued,  and  to  contract,  as  if  they  were 
not  married,  repeal  by  implication  the  clauses  in  the  statutes 
of  limitations  exempting  such  women  from  its  operation,  and 
cause  the  statutes  to  run  against  them  as  if  they  were  single.'' 
Numerous  decisions  from  various  courts  are  cited  to  support 
the  text,  but  the  following  significant  note  by  the  annotator 
follows  the  citation  of  these  cases:  "The  foregoing  cases 
all  deal  with  the  proposition  that  the  mere  fact  that  a  mar- 
ried woman  could  have  brought' her  suit,  during  coverture 
does  not  deprive  her  of  the  benefit  of  the  exception  in  her 
favor  in  the  statute  of  limitation.  And  this  is  the  connect 
rule.  There  are  few,  if  any,  jurisdictions  in  which  a  married 
woman  is  not  able  to  sue  during  coverture  by  her  next  friend, 
yet  this  power  has  never  been  held  to  affect  the  general 
exception.  If  the  text^  however,  relates  to  a  general  and 
complete  removal  of  disabilities,  not  only  as  to  suit,  but  in 
other  respects,  in  such  a  case  there  is  room  for  the  application 
of  the  maxim,  'Ceasantc  raiione  logis^  ceasat  ipsa  lex/' 

The  statute  relied  on  in  this  case  does  not  remove  all  the 
disabilities  of  married  women  in  the  disposal  of  their  real 
property.  On  the  contrary,  it  expressly  provides  that  "she 
may  not  make  an  executory  contract  to  sell,  convey,  or  mort- 
gage her  real  estate  unless  her  husband  join  in  such  contract." 
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Section  2506  of  the  Kentucky  Statutes  of  1899  provides: 
^'If  at  the  time  the  right  of  any  person  to  bring  an  action 
for  the  recovery  of  real  property  accrued,  such  person  was 
an  infant,  married  woman  or  of  unsound  mind,  then  such 
person  or  persons  claiming  through  them  may,  though  the 
period  of  fifteen  years  has  expired,  bring  an  action  within 
three  years  after  such  disability  is  removed." 

As  this  suit  was  instituted  by  the  appellee  within  three 
years  after  the  time  of  the  removal  of  the  disability  of 
coverture,  it  is  apparent  that  the  plea  of  limitation  is  not 
available  to  defeat  recovery,  unless  section  2128  quoted  supra, 
repeals  by  implication  so  much  of  section  2506  as  applies  to 
married  women.  In  Onions  v.  Covington  &  Cincinnati  Ele- 
vated Railroad  Transfer  Bridge  Company,  107  Ky.,  154,  21 
R.,  820,  53  S.  W.,  8,  it  was  contended  for  appellee  that  sec- 
tion- 34  of  the  Civil  Code,  which  provides  **that  in  actions  be- 
tween the  husband  and  wife,  and  in  actions  concerning  her 
separate  property,  and  in  actions  concerning  her  general 
property,  and  in  actions  for  personal  suffering  or  of  injury 
to  her  personal  character,  in  which  he  refused  to  unite,  she 
may  sue  alone,"  authorized  w^omen  to  sue  for  damages  to 
their  real  estate,  and  by  necessary  implication  repealed 
section  2525  of  the  Kentucky  Statutes.  In  response  to  this 
contention,  this  court  said:  "Alt;hou^  a  married  woman, 
after  1876,  might  sue  alone  as  to  her  general  estate,  she  was 
by  no  means  relieved  of  the  disability  of  coverture.  She  was 
not  only  under  the  domination  of  her  husband,  but  he  owned 
absolutely  her  personal  property.  He  might  reduce  to  pos- 
session her  choses  in  action,  and  had  the  right  to  use  all  of 
her  real  estate,  with  power  to  rent  it  out  for  not  more  than 
three  years  at  a  time,  and  receive  the  rent.  ...  It  would 
be  contrary  to  the  entire  spirit  of  our  laws  to  allow  limitation 
to  run  against  her  during  her  husband's  lifetime.    That  the 
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Legislature  did  not  intend  to  do  so  is  apparent  from  the 
particular  language  of  the  exception,  and  the  fact  that  it  was 
brought  over  into  both  the  Revised  and  General  Statutes 
after  the  adoption  of  the  Code,  which  empowered  the  wife 
to  sue  in  her  own  name  in  certain  actions."  It  was  held 
that  the  Legislature  did  not  have  in  mind  the  statute  of 
limitations  in  the  adoption  of  section  34  of  the  Civil  Code^ 
and  that  the  statute  did  not  run  against  the  married  woman 
until  the  death  of  her  husband.  The  act  of  March  15,  1894^ 
regulating  the  property  rights  of  husband  and  wife,  does 
not  refer  to  the  statute  of  limitations,  and  we  can  not  pre- 
sume an  intention  on  their  part  to  change  the  statutes  of  limi- 
tation in  so  far  as  married  women  are  concerned,  which  had 
been  a  part  of  this  State  since  1846.  We  therefore  con- 
clude that  section  2506  of  the  Kentucky  Statutes  of  1899  is 
still  in  full  force  and  effect,  in  so  far  as  married  women  are 
concerned,  unaffected  by  thp  enactment  of  the  act  of  March 
15,  1894,  regulating  the  property  rights  of  the  husband  and 
wife. 

For  reasons  indicated,  the  judgment  is  reversed,  with  di- 
rections  to  sustain  the  demurrer  to  the  third  paragraph  of 
defendant's  answer,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 
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Case  74— ='Action  by  De  Pauw  University  against  Henby  M.  John- 
son TO  Recoveb  Pbopebty  Claimed  by  Plaintiffs  Undeb  the 
Will  of  William  Holman,  Deceased. — Nov.  12. 

Johnson  y.  De  Pauw  University. 

appeal  fbom  jeffebson  cibcuit  coubt,  chancery  division. 

Judgment  fob  Plaintiff  and  Defendant  Appeals.    Affibmed. 

Trusts— iChabities — ^Validity — Judgments — iRes  J udioata — ^Pabties 
— ^Representation — Objections— Laches — Estoppel. 

Held:  1.  A  devise  of  all  of  testator's  remaining  estate  after  his 
wife's  death,  in  perpetuity,  for  the  purpose  of  educating  the  de- 
scendants of  two  persons  named,  was  not  valid  as  a  charitable 
use. 

2.  Where  certain,  descendants  of  a  testatrix  brought  suit  for  the  bene- 

fit of  themselves  and  all  the  other  heirs  and  descendants  of  the 
beneficiaries  of  a  trust  created  by  the  will,  aa  authorized  by 
Civil  Code,  section  25,  to  invalidate  the  trust  and  to  recover  the 
property  embraced  therein,  in  which  they  were  defeated,  and  no 
appeal  was  taken,  such  Judgment  was  res  judicata  as  to  the 
validity  of  the  trust. 

3.  Where  beneficiaries  of  a  testamentary  trust  brought  suit  to  invali- 

date the  same  on  behalf  of  themselves  and  all  other  beneficiaries, 
and  no  steps  were  taken  by  beneficiaries  so  represented,  disap- 
proving such  action,  for  nearly  thirteen  years,  they  were  estopped 
to  object  to  such  representation  on  the  ground  that  no  order  of 
court  was  made  allowing  the  plaintiffs  in  such  action  to  prose- 
cute, for  the  benefit  of  all  the  beneficiaries. 

C.  C.  HIEATT,  ATTORNEY  for  appellant. 

The  record  In  this  case  discloses  these  facts: 

William  Holman  died  in  1867,  testate,  leaving  seiveral  piece? 
of  real  estate  in  Louisville,  Ky.  The  lot  on  Jackson  street,  sold 
under  Judgment  herein,  was  devised  to  two  colored  people,  by 
name  of  Morgan,  for  life,  and  testator's  other  estate  was  devised 
to  his  wife  for  life.  The  will  then  reads:  "And  after  the  deatU 
of  my  beloved  wife,  Rachael  M.  Holman,  everything  given  into 
the  hands  of  the  trustees  of  the  Greiencastle  University  in  the 
State  of  Indiana,  in  trust,  the  proceeds  of  which  may  be  used 
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only  for  the  purposes  of  education  of  the  descendants  of  George 
Holman  and  Jacob  Meek." 

Greencastle  University  is  now  De  Pauw  University.  The  lot 
on  Broadway  was  deeded  to  Rachael  M.  iHolman  for  life,  re- 
mainder to  Asbury  University  (now  De  Pauw  University)  in. 
1869,  by  deed  of  .Willis  P^ancis  and  wife,  "to  be  held  in  trust  as 
required  by  the  provisions  of  the  will  of  'William  Holman,  de- 
ceased." It  appears  that  the  property  was  purchased  with  the 
proceeds  of  other  property  devised  by  the  will  of  William  Hol- 
man which  had  been  sold  by  the  devisees,  so  that  both  pieces  of 
property  bought  by  the  appellant,  Johnson,  are  held  by  -De  Pauw 
University  under  the  trust  set  out  in  William  Holman*s  will 
above  set  out. 

The  effect  of  this  devise  is  to  create  a  perpetuity,  and  the 
devise  is  void  unless  the  object  is  a  charity.  The  property  is 
to  be  held  in  trust  "for  the  purposes  of  education  of  the  descend- 
ants of  George  Holman  and  Jacob  Meek."  We  do  not  believe 
that  this  is  a  charitable  use,  it  being  for  the  benefit  of  a  particu- 
lar class  of  relatives  of  the  testator.  A  title  to  the  property  sold 
herein  can  not  be  supported  except  on  the  ground  that  this  de- 
vise is  valid.  If  the  devise  is  void  the  title  to  the  property  sold 
Is  vested  in  the  heirs  of  William  Holman,  deceased,  and  they 
are  not  before  the  oourt  so  as  to  be  divested  of  title. 

These  lots  were  sold  by  the  commissioner  of  the  Jefferson 
Circuit  Court  and  purchased  by  appellant,  Henry  M.  Johnson, 
and  he  has  fijed  exceptions  to  the  sale  in  order  ta  test  the  title 
to  the  property. 

It  further  appears  that  in  1890  suit  was  filed  by  three  of  the 
heirs-at-law  of  W^illiam  Holman,  attacking  the  will  on  the  ground 
that  the  trust  was  void  as  a  perpetuity  and  was  not  a  charity^ 
but  a  mere  private  trust,  to  which  a  gebieral  demurrer  was  sus- 
tained, the  court  holding  in  a  written  opinion  that  the  trust  was 
a  charitable  use  and  valid,  and  judgment  was  entered  dismiss- 
ing the  petition,  from  which  an  appeal  was  prayed  but  never 
taken. 

Wc  submit  that  the  Judgment  in  that  case  would  not  make  the 
matter  res  judicata  on  this  appeal,  as  the  three  plaintiffs  who 
brought  that  suit  for  the  benefit  of  all  were  not  by  any  order  of 
couH  allowed  to  so  prosecute  it  for  all.  It  is  on  account  of  this 
uncertainty  that  the  appellant  is  unwilling  to  take  title  to  the 
property  until  this  court  has  passed  upon  the  validity  of  this 
devise. 

HAHRIS  &  MARSHALL,  attorneys  for  appellee. 

The  objection  made  to  the  title  in  this  case  is  that  the  devise 
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to  Greencastle   (now  De  Pauw)   University  is  not  a  charitable 
use  and  hence  is  void  for  perpetuity.    To  this  we  reply: 

1.  Res  adjudicata.  In  the  case  of  Holman  v.  De  Pauw  Uni- 
versity, the  record  of  which  is  embraced  in  this  one,  two  of  the 
heirs  of  William  Holman,  the  deviaor  of  the  first  estate,  brought 
suit  against  De  Pauw  University  for  the  benefit  of  themselves 
and  all  the  heirs,  making  the  allegations  required  by  section  25 
of  the  code  and  seeking  to  recover  the  property  embraced  in  the 
trust  on  the  ground  that  the  will  was  void  for  perpetuity.  In 
this  case  Chancellor  Edwards  delivered  an  elaborate  opinion 
holding  the  will  valid  and  judgment  was  rendered  dismissing  the 
petition. 

The  only  objection  made  to  the  conclusiveness  of  this  Judgment 
is  that  there  was  no  order  authorizing  the  plaintiffs  to  sue  on 
behalf  of  all  the  heirs.  No  authority  was  necessary.  The  code 
provides  as  follows: 

"Section  25.'  If  the  question  involve  a  common  or  general  in- 
terest of  many  persons,  or  if  the  parties  be  numerous  and  It  is 
impracticable  to  bring  all  of  them  beforei  the  court  within  a 
reasonable  time,  one  or  more  may  sue  or  defend  for  the  benefit 
of  all." 

The  right  thus  given  is  absolute  and  does  not  require  any  per- 
mission of  court.  The  presumption  in  such  cases  is  that  the  ab- 
sent plaintiffs  approve  of  and  assent  to  the  bringing  of  the  suit 
Flint  V.  Sparr.  17  B.  M.,  499. 

2.  The  devise  is  a  charitable  use.  In  support  of  this  proposi- 
tion we  refer  to  the  able  opinion  of  Chancellor  Edwards  which 
is  copied  into  the  record. 

As  to  the  objection  that  the  trust  is  "for  the  benefit  of  a  par- 
ticular class  of  relatives  of  the  testator"  we  also  refer  to  the 
cases  of  Gass  v.  Wilhite,  2  Dana,  170,  and  Ford  v.  Ford,  91  Ky., 
572. 

In  the  first  case  a  trust  for  the  benefit  of  the  Society  of 
Shakers  was  held  to  be  a  charitable  use  eveni  though  the  creator 
of  it  was  himself  one  of  the  beneficiaries.  ^ 

In  the  Ford  case  it  was  held  that  a  devise  for  the  erection  of 
a  monument  over  the  graves  of  the  testator  and  his  wife  was  a 
charitable  devise. 

We  submit  that  the  Judgment  below  ought  to  be  afSrmed. 

OPINIOJf  OF  THE  COUBT  BY  JUDGE  NUNN — ^AmBMINff. 

In  the  year  1867,  one  William  Holman  died,  a  citizen  and 
resident  of  Jefferson  county,  Ky.,  and  left  a  will,  which  was 

Vol.  116-48 


Digitized  by  VjOOQIC 


674 KENTUCKY  REPORTS. [Vol.  116 

Johnson  v.   De  Pauw   University. 

admitted  to  probate,  and  was  recorded  in  the  Jefferson 
County  Court  on  the  12th  of  August,  1867.  By  his  will  he 
made  some  -special  devises,  and  then  willed  all  of  his  estate 
to  his  wife  during  her  life,  and  then  used  this  language: 
**And  after  the  death  of  my  wife,  everything  given  into  the 
hands  of  the  trustees  of  the  Greencastle  University  in  the 
State  of  Indiana  in  trust,  the  proceeds  of  which  may  be  used 
only  for  the  purposes  of  education  of  the  descendants  of 
George  Holman  and  Jacob  Meek."  It  is  proper  to  remark 
here  that  the  appellee,  De  Pauw  University,  is  the  legal  suc- 
cessor to  all  the  rights  and  privileges  of  the  Greencastle 
University,  named  in  this  will.  The  testator,  William  Hol- 
man, never  had  any  children.  George  Holman,  the  person 
referred  to  in  his  will,  was  his  father,  and  his  mother  was 
the  daughter  and  only  child  of  Jacob  Meek.  Testator's  wife 
died  in  the  year  1887,  and  in  the  year  1890  Nicholas  Hol- 
man, George  W.  Holman,  and  William  Y.  Holman,  who 
claimed  to  be  descendants  of  George  Holman  and  Jacob 
Meek,  brought  an  action  in  the  Jefferson  Circuit  Court 
against  this  appellee,  in  which  they  sought  to  have  that  part 
of  William  Holman's  will  above  quoted  declared  void,  in 
which  action  it  was  alleged  that  George  Holman  and  his 
wife,  a  daughter  of  Jacob  Meek',  left  elewn  children,  all  of 
whom  were  then  dead,  and  that  each  of  them  had  left  chil- 
dren, and  that  there  were  more  than  120  of  them,  who  w'ere 
the  descendants  and  heirs  of  George  Holman  and  Jacob 
Meek;  that  they  resided  in  many  States  and  territories  of  th? 
Union,  and  the  places  of  residence  of  most  of  them  were  un- 
known, and  that  the  question  sought  to  be  litigated  in  their 
action  involved  a  common  or  general  interest  of  many  per- 
sons; that  it  was  impracticable  to  bring  all  of  them  before 
the  court  within  a  reasonable  time,  and  therefore  the  plain- 
tiffs, the  three  persons  named,  sued  for  the  benefit  of  all  the 
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descendants  of  George  Holman  and  Jacob  Meek.  In  this 
action  they  described  the  property  of  William  Holman  left 
after  the  death  of  his  widow,  and  ask  that  they  be  allowed 
to  prosecute  the  action  for  the  benefit  of  all  the  heirs  of 
Holman  and  Meek,  and  that  the  court  declare  the  provision 
in  the  will  named  void,  and  that  the  property  be  distributed 
between  the  descendants  of  Holman  and  Meek.  A  general 
demurrer  was  filed  to  this  petition  and  the  court,  construing 
the  provision  of  the  will  copied  herein,  was  of  the  opinion 
that  thp  devise  was  for  a  charitable  use  or  purpose,  and  sus- 
tained the  demurrer.  The  plaintiffs  therein  objected  and  ex- 
cepted, and  prayed' an  appeal  to  the  Court  of  Appeals  which 
was  granted;  but  no  appeal  was  ever  taken  from  that  judg- 
ment, which  was  rendered  in  the  early  part  of  the  year  1891. 
On  the  6th  day  of  September,  1902,  the  appellee,  De  Pauw 
University,  filed  its  action  in  the  Jefferson  Circuit  Court, 
in  which  it  set  forth  the  will  of  William  Holman,  the  judg- 
ment of  the  court  in  the  above-described  case,  and  the  de- 
scription of  two  pieces  of  real  estate  which  were  devised 
under  the  will  of  William  Holman,  setting  forth  that  this 
property  was  out  of  repair  and  producing  but 'little  income, 
and  asked  the  court  to  sell  it  for  the  purpose  of  reinvesting 
it  in  other  property  more  remunerative.  In  this  action  ap- 
pellee made  Otway  C.  Sterling  and  Sidney  T.  Sterling,  who 
were  descendants  of  George  Holman  and  Jacob  Meek,  defend- 
ants, and  alleged  that  the  other  descendants  of  Holman  and 
Meek  were  numerous,  and  that  it  was  impracticable  to  bring 
them  all  before  the  court  within  a  reasonable  time,  and  that 
the  questions  involved  were  of  a  (omuion  and  general  inter- 
est to  all  of  them,  and  prayed  that  the  defendants  named  be 
allowed  to  defend  for  all  of  the  descendants  of  Holman  and 
Meek.  In  this  case  the  court  made  an  order  in  conformity 
with  such  request,  and  the  defendauts  answered,  admitting 


Digitized  by  VjOOQIC 


676 KENTUCKY  REPORTS. [Vol.  116 

Johnson   v.  De  Pauw  University. 

the  allegation  that  the  descendants  of  Ilolman  and  Meek 
were  numerous,  and  that  their  places  of  residence  were  to 
them  unknown,  and  that  they  had  no  objections  to  the  sale 
of  the  property  sought  to  be  sold  in  this  action,  and  prayed 
that  in  the  event  of  a  sale  the  court  would  suflSciently  pro- 
tect the  proceeds,  to  *the  end  that  they  be  devoted  to  the 
purposes,  named  in  the  will  of  William  Holman,  and  that 
their  answer  be  taken  ns  the  answer  of  all  the  descendants 
of  Holman  and  Meek.  Upon  proof  being  heard  as  to  the 
necessity  of  a  sale  of  the  property,  the  court  made  an  order 
directing  a  sale  of  it.  The  commissioners  sold  it,  and  appel- 
lant, Henry  M.  Johnson,  became  the  purchaser.  Appellant 
filed  exceptions  to  the  report  of  sale  because  the  title  to  the 
lots  sold  did  not  pass  to  the  purchaser  under  the  judgment 
and  sale  herein,  because  the  devise  in  the  will  of  William  Hol- 
man, deceased,  of  the  remainder  interest  in  his  estate  to  the 
trustees  of  Greencastle  University,  in  the  State  of  Indiana 
(now  De  Pauw  University,  appellee  herein),  was  void;  the 
effect  of  the  devise  being  to  create  a  perpetuity,  and  the  ob- 
ject not  being  a  charity.  The  court  overruled  the  exceptions 
and  confirmed  the^  report  of  sale,  from  which  action  of  the 
court  appellant  has  appealed. 

The  appellee,  by  counsel,  contends  that  the  devise  under 
consideration  is  valid,  it  being  for  a  charitable  use,  and  re- 
fers to  the  cases  of  Gass  v.  Wilhite,  2  Dana,  170,  26  Am. 
Dec.,  446,  and  Ford  v.  Ford's  Ex'rs..  91  Ky.,  572,  13  R.,  183, 
16  S.  W.,  451.  In  the  opinion  of  this  court  these  opinions 
do  not  sustain  the  position  of  counsel.  The  caseMn  2  Dana 
was  where  the  Society  of  Shakers  was  sued  by  one  of  its 
members  who  had  withdrawn  therefrom,  claiming  that  he 
had  given  the  society  property,  and  demanded  the  value  of  it. 
His  counsel  argued  that  the  gift  was  not  a  valid  one;  that 
it  was  prohibited  by  law,  not  being  for  a  charitable  use.    The 
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court  in  that  case  decided  that  the  gift  was  a  valid  one,  and 
in  the  opinion  used  this  language:  "So  long  kis  piety  is  rec- 
ognized, by  common  assent  and  by  the  Legislature,  as  a 
valuable  constituent  in  the  character  of  our  citizens,  the  gen- 
eral law  must  foster  and  encourage  what  tends  to  promote 
it.  In  legal  estimation,  it  must  be  viewed,  as  what  is  not 
only  estimable  in  itself,  but  as  an  appurtenance  to  the  char- 
acters of  individual  citizens,  of  great  value  to  society,  for 
its  tendency  to  promote  the  general  weal  of  the  whole  com- 
munity. ...  In  a  country  like  ours,  where  it  is  one  of 
the  fundamental  canons  of  the  political  law  that  there  shall 
be  no  established  religion,  and  that  government  shall  not 
actively  participate  in  the  support  or  dissemination  of  re- 
ligion of  any  sort,  all  such  societies — pious  institutions  of 
all  sorts — ^must  depend  upon  the  eleemosynarj-  contributions 
of  individuals.  This  would  seem  to  require  that  the  law 
should  esteem  such  contributions  as  in  a  peculiar  degree  chari- 
table. Whenever  the  end  is  truly  pious,  donations  to  promote 
it  the  law  must  esteem  as  really  charitable."  The  court  in 
this  case  unheld  the  gift  upon  the  principle  that  the  Society 
of  Shakers  was  a  religious  body — a  church — and  under  our 
statutes  such  a  gift  is  expressly  made  valid.  See  section 
317,  Kentucky  Statutes,  1899.  The  case  of  Ford  v.  Ford's 
Ex'rs.,  supra,  was  where  a  testator,  in  his  will,  directed  that 
a  monument  be  erected  over  his  and  his  wife's  graves.  The 
court  upheld  this  provision  of  the  will  upon  the  grounds  that 
it  did  not  create  a  perpetuity,  that  the  statute  expressly 
authorizes  it,  and  also  that  it  was  for  a  humane  purpose. 
In  this  case  the  court  used  this  language:  "Charity,  in  its 
most  general  legal  sense,  has  been  said  to  be  a  general  public 
use,  but  the  definition  given  by  the  eminent  counsel  in  the 
Girard  will  case  has  received  judicial  approval.  It  is :  *What- 
ever  is  given  for  the  love  of  God  or  for  the  love  of  our  neigh- 
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bor,  in  the  catholic  and  universal  sense — ^given  from  these 
motives  and  to  these  ends — free  from  the  stain  of  everything 
that  is  personal,  private,  or  selfish,  is  a  gift  for  charitable 
nses/"  In  the  will  nnder  consideration  the  testator,  Wil- 
liam Holman,  gave,  without  any  limitations,  and  in  per-  * 
petuity,  to  appellee,  all  his  estate  remaining  after  his  wife's 
death,  for  the  purpose  of  the  education  of  the  descendants 
of  George  Holman  and  Jacob  Meek.  This  devise  was  in  no 
sense  for  a  general  public  use,  nor  was  it  given  with  motives 
free  from  the  stain  of  everything  that  is  personal,  private, 
or  selfish.  It  is  confined  solely  to  the  education  of  the  de- 
scendants of  two  individuals  onlj-.  If  it  had  been  gfven  to 
the  appellee  for  the  general  purposes  of  education,  or  if 
it  had  been  given  into  the  hands  of  trustees  for  the  education 
of  poor  children,  or  the  children  of  a  State,  county,  or  a  des- 
ignated community,  it  would  have  been  valid  and  upheld  as 
a  devise  for  a  charitable  use.  See  Given's  Adm'r.  v.  Shouse, 
5  Ky.  Law  Rep.,  419;  Peynado's  Devisees  v.  Peynado's  Ex'r., 
82  Ky.,  5,  5  R.,  713;  Kinney  v.  Kinney's  Ex'r.,  86  Ky.,  610, 
9  R.,  753,  6  S.  W.,  593;  and  Cromie's  Heirs  v.  Louisville 
Orphans'  Home  Society,  3  Bush,  365. 

But  we  are  of  the  opinion  that  this  question  in  this  case 
is  res  adjudioata,  for  the  reason  that  three  of  the  heirs  of 
William  Holman,  the  devisor  of  the  first  estate,  brought 
suit  against  De  Pauw  University  for  the  benefit  of  them- 
selves and  all  the  heirs  and  descendants  of  Holman  and 
Meek,  making  the  allegations  required  by  section  25  of  the 
Civil  Code,  and  seeking  to  recover  the  property  embraced  in 
the  trust  on  the  ground  that  the  will  was  void  for  perpetuity, 
and  the  court  in  that  case  adjudged  that  the  will  was  valid, 
and  dismissed  the  petition.  The  only  objection  made  to  the 
conclusiveness  of  this  judgment  is  that  there  was  no  order 
of  court  in  that  case  authorizing  the  plaintiflPs  to  sue  on  be- 
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half  of  all  the  heirs.  The  provision  of  the  Code  with  refer- 
ence thereto  is  as  follows:  "Section  25.  If  the  question  in- 
volve a  common  or  general  interest  of  many  persons,  or  if 
the  parties  be  numerous  and  it  is  impracticable  to  bring  all 
of  them  before  the  court  within  a  reasonable  time,  one  or 
more  may  sue  or  defend  for  th^  benefit  of  all."  Even  if  an 
order  of  court  allowing  the  Holmans  to  prosecute  the  action 
for  the  benefit  of  all  was  necessary,  which  we  do  not  decide, 
it  is  not  shown  that  any  of  the  parties  in  whose  behalf  the 
action  was  brought  disapproved  of  it,  and  after  the  lapse  of 
time — ^nearly  thirteen  years — the  presumption  is  that  all  the 
descendants  of  Holman  and  Meek  concurred  in  its  object. 
See  Flint  v.  Spurr,  17  B.  Mon.,  513.  And  in  addition  to  this, 
it  does  appear  in  this  case  that  two  of  the  descendants  of 
Holman  and  Meek,  who  represented  themselves  and  all  the 
other  descendants,  acting  under  order  of  court,  appeared, 
and  consented  and  requested  that  the  proceeds  of  this  real 
estate  sold  be  by  the  court  protected,  to  the  end  that  the  same 
be  devoted  to  the  purpose  named  in  the  will  of  William  Hol- 
man. 

We  are  of  the  opinion  that  the  lower  court  was  right  in 
overruling  the  exceptions  filed  to  the  commissioner's  report, 
as  the  appellant,  by  his  purchase,  will  obtain  a  good  title 
to  this  property.    Wherefore  the  judgment  is  aflBlrmed. 
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Case  75— -Action  bt  Benjamin  Johnson  aoainst  Chables  BL  Flem- 
ing,   CSOMMIBSIONEB,    TO   ReCOVEB    PLAINTUTV^E    8HABB   OF  ilONET 

Paid  Into  CSoubt.^CAfbil  28,  1899.) 

Johnson  v.  Fleming,  Oonimissioner. 

APPEAL   FBOM   lUUUNO   CIBODIT   OOOBT. 
JUDOMSNT  FOB  DEFENDANT  AND   PLAINTIFP  APPEALS.     ATFIBMED. 

Defobits  in  Court— 'Failure  of  Coubt  to  -Select  Depositobt — ^Lia- 
bility OF  Receives. 

Held:  Under  Kentucky  Statutes,  section  411,  proYiding  that  each 
circuit  court  may  select  by  order  a  hank  as  a  place  of  deposit 
for  money  paid  into  oourt,  and  that  such  hank  shall  execute  bond, 
where  the  court  has  failed  to  select  a  depository  the  recelYer  or 
commissioner  Is  liable  only  for  negligence  in  the  selection  of  a 
bank  for  the  deposit  of  money  pai^  into  court,  or  in  leaving  the 
money  there,  and  is  not  an  insurer  of  the  solYency  of  the  bank 
selected  by  him. 

(This  case  was  decided  April  28,  1899,  and  marked  not  to  be 
reported,  but  is.  now  ordered  to  be  reported.  See  21  R.,  4;  50 
S.  W.,  855.) 

O.  A.  CASSIDY,  TO&EPH    PUMPHREY,     W.     G.     DEARING,     at- 

TOBNETE  FOB  APPELLANT. 

The  appellee  as  commissioner  and  receiver  of  the  Fleming  Cir- 
cuit Court,  received  $482.90  for  the  appellant  and  deposited  it 
in  the  Elzchange  Bank  of  David  Wilson  A  Co.  The  order  of  dis- 
tribution was  made  January  18,  1896.  The  Exchange  Bank 
broke  February  13.  1896.  Said  bank  was  a  private  bank  owned 
by  David  Wilson.  We  submit  that  the  appellee  was  not  diligent 
in  paying  out  this  money.  There  were  three  dally  mails  to  the 
appellant's  postoffice,  only  five  and  a  half  miles  from  where  ap- 
pellee resided,  and  he  could  have  sent  a  check  for  the  money 
any  day,  which  is  the  usual  way  to  pay  out  money.  The  appellee 
had  no  office  in  Flemingsburg,  no  place  of  business  where  ap- 
pellant could  find  him.  There  was  no  order  of  court  requiring 
or  directing  him  to  put  the  money  in  bank.  Section  411  of  the 
Code  says  that  the  court  may  designate,  by  order,  a  bank— State 
or  national — in  which  such  money  may  be  deposited,  which  shall 
give  bond  with  good  security,  &&     This  was  not  done,  but  the 
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money  was  deposited  in  a  private)  bank  without  any  bond  or 
security. 

We  claim  that  by  the  neglect  of  a  plain  duty  and  taking  the 
law  in  his  own  hands,  appellee  has  caused  this  loss  to  appellant. 
He  has  no  right  to  part  with  the  custody  of  the  money,  'save  at 
his  own  risk. 

AUTHORITIES    CITED. 

Ky.  Stats.,  sees.  414,  411;  Robinson  v.  Fleming,  90  D.,  713; 
Wilson  T.  Mayer,  43  D.,  719;  Fioener  v.  Botts,  20  R.,  633. 

JNO.  P.  McCartney,   attorney  for  appellee'. 

The  facts  are  as  follows: 

By  the  sale  of  some  land  in  a  suit  pending  in  the  Fleming  Cir- 
cuit Court,  the  sum  of  $3^670.56  was  realized  and  ordered  to  be 
distributed  by  the  master  commissioner  of  said  court  to  the 
parties  entitled  thereto,  the  plaintlfT  being  one  of  the  number,  his 
share  being  1482.90.  The  heirs  being  wlde](y  scattered,  this  money 
was,  by  the  commissioner,  on  February  6,  1896,  the  same  day 
It  was  received,  deposited  in  the  Exchange  Bank  of  David  Wil- 
son ft  Co.  Notice  was  sent  by  appellee  to  plaintiff  to  call  and 
get  his  money.  On  February  13,  1896,  said  bank  made  an  as; 
slgnment  for  the  benefit  of  its  creditors,  said  fund  being  to 
the  credit  of  appellee  as  commissioner.  Said  bank  was,  up  to 
the  time  of  its  assignment,  regarded  as  solvent  in  the  community  • 
and  as  a  safe  depository  for  money,  and  was  the  bank  in  whlc& 
appellee  deposited  his  individual  money. 

We  claim  that  appellee  used  reasonable  care  and  diligence  in 
the  performance  of  his  duty  as  commissioner,  the  same  that  he 
used  or  that  any  prudent  person  would  use  In  transacting  his 
own  busdness,  and  is  not  liable  for  the  loss  of  this  money.  The 
ease  was  tried  by  a  Jury  under  proper  instructions  of  the  court 
«s  to  appellee's  care  and  diligence  and  liability,  and)  the  Jury 
found  that  the  appellee  was  not  liable,  and  we  submit  that  this 
finding  should  be  affirmed. 

AUTHORITIES    CITE5D. 

Am.  ft  Eng.  Ency.  of  Law,  vol.  27,  pp.  166,  156;  "Lewis  on 
Trust,  vol.  1,  p.  412;  Gilmore  v.  Guenther,  4  Ky,  Law  Rep.  524. 

Opinion  of  the  court  by  JUDGE  HOBSON— Affibming. 

The  api)ellee,  Charles  M.  Fleming,  was  the  master  com- 
missioner and  receiver  of  the  Fleming  Circuit  Court,  and  as 
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such  received  in  January,  1896,  a  considerable  sum  of  money^ 
which  he  deposited  as  receiver  in  the  Exchange  Bank  of 
David  Wilson  &  Co.  This  bank,  at  the  time,  was  entirely 
solvent,  and  good,  but  before  the  money  was  paid  out  it 
failed.  It  is  contended  fop  the  appellant  that  the  appellee 
IS  responsible  for  the  money,  although  guilty  of  no  negligence 
in  selecting  the  bank,  or  in  leaving  the  money. there.  There 
are  many  cases  holding  that  the  obligation  of  public  officers 
like  appellee  to  keep  safely  the  money  committed  to  them 
is  absolute,  without  any  condition,  express  or  implied,  and 
nothing  but  its  payment  when  required  will  exonerate  the 
officer.  This  rule  seems  to  be  largely  based  on  the  case  of 
U.  S.  V.  Prescott,  3  How.,  578,  and  some  subsequent  cases 
in  the  Supreme  Court  of  the  United  States  following  it; 
but  in  U.  S.  V.  Thomas,  15  Wall.,  337,  the  authority  of 
these  cases  was  greatly  shaken,  so  that  .some  of  the  judges 
thought  it  would  have  been  better  to  have  overruled  them 
directly.  The  current  of  the  latter  cases  is  to  the  effect  that 
public  officers,  like  other  fiduciaries  having  the  custody  and 
management  of  the  property  of  others,  are  liable  only  for  the 
exercise  of  proper  diligence  and  care.  Thus,  in  the  case  last 
referred  to,  it  was  said:  "A  public  officer,  having  property 
in  his  custody  in  his  official  capacity,  is  a  bailee,  and  the  rules 
which  grow  out  of  that  relation  are  held  to  govern  the  case." 
**The  general  rule  of  official  obligation  as  imposed  by-law 
is  that  the  officer  shall  perform  the  duties  of  his  office  hon- 
estly, faithfully,  and  to  the  best  of  his  ability.  This  is  the 
substance  of  all  official  oaths.  In  ordinary  cases  to  expect 
more  than  this  would  deter  upright  and  responsible  men 
from  taking  o'ffice.  This  is  substantially  the  rule  by  which 
the  conunon  law  measures  the  responsibility  of  those  whose 
official  duties  require  them  to  have  the  custody  of  property, 
public  or  private.    If,  in  any  case,  a  more  stringent  obliga- 
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Hon  is  desirable,  it  must  be  prescribed  by  statute,  or  exacted 
by  express  stipulations."    In  York  Co.  v.  Watson,  15  S.  O^ 
1,  a  county  treasurer  depositing  the  public  funds  in  a  savings 
bank  of  good  standing,  was  held  not  liable  for  their  loss  by 
the  subsequent  failure  of  the  bank;  the  court  saying:    "If 
it  would  be  wrong  in  principle  to  hold  a  private  trustee  re- 
sponsible for  a  loss  which  no  care  of  his  could  have  prevented, 
would  it  not  be  equally  wrong  to  hold  a  public  officer  respon- 
sible under  like  circumstances?     The  liability  of  a  bonded 
oflScer    .    .    .    arising  from   official   duty    ...    is  gov- 
erned  by  the  principles  of  the  common  law."    This  case  is 
followed  and  approved  in  State  v.  Houston,  78  Ala.,  576. 
In  Wilson  v.  People,  19  Colo.,  199,  34  Pac,  944,  the  clerk 
of  a  court  who  in  that  State  discharges  duties  similar  to 
those  imposed  on  appellee  deposited  the  money  in  his  custody 
in  a  bank  of  reputed  solvency,  acting  as  a  prudent  man  would. 
The  bank  afterwards  failed,  and  the  money  was  lost.    Hold- 
ing that  the  clerk  was  not  resporisible,  the  court  said :    "We 
believe  the  true  rule  is  that  a  public  officer  who  receives 
money  by  virtue  of  his  office  is  a  bailee,  and  that  the  extent 
of  his  obligation  is  that  imposed  by  law;  that,  when  unaf- 
fected by  constitutional  or  legislative  provisions,  his  liabil- 
ity is  measured  by  the  law  of  bailment."     The  same  rule 
was  adopted  in  Tennessee,  where  a  county  trustee  had  de- 
posited the  money  in  a  bank  of  undoubted  standing,  which 
had  afterwards  failed,  so  that  the  money  was  lost  without 
fault  on  his  part.    See  State  v.  Copeland  (Tenn.  Sup.)  34 
S.  W.,  427.    The  case  of  People  v.  Faulkner,  107  N.  T.,  477, 
14  N.  E.,  415,  was  substantially  similar  to  this  case,  and 
in  a  well-considered  opinion  the  court  held  the  officer  not 
responsible. ,  See,  also,  Cumberland  Co.  v.  Pennell,  31  Am. 
Rep.,  284;  and  Healdsburg  v.  Mulligan  (Cal.)  45  Pac,  337. 
But  it  is  insisted  that  a  different  rule  prevails  in  this  State 
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as  to  receivers,  because  of  our  statutes.  The  provisions  re- 
lied on  are  as  follows: 

"Each  circuit  court  may  select  and  designate  by  order  a 
bank,  State  or  national,  as  a  place  of  deposit  for  moneys 
paid  into  court.  Such  bank  shall  before  receiving  the  de- 
posit, execute  bond,  with  good  sureties,  to  be  approved  by 
the  court,  in  a  penal  sum  to  be  fixed  by  the  court,  payable 
to  the  Commonwealth,  and  conditioned  to  pay  all  moneys  de- 
posited by  the  receiver  or  commissioner  upon  ,^tay  check 
drawn  by  him  under  order  of  court. 

"It  shall  be  the  duty  of  the  receiver,  or  commissioner,  act- 
ing as  such,  to  receive  into  his  custody  and  safely  keep  all 
moneys  paid  to  him  under  order  of  court,  and  if  any  depos- 
itory has  been  selected  by  the  court,  he  shall,  as  soon  as  prac- 
ticable deposit  such  moneys  therein.  Money  paid  into  the 
court  shall  be  paid  out  by  the  commissioner  or  receiver  on 
the  written  order  of  the  court,  attested  by  the  clerk  and  not 
otherwise/'. 

"The  court  shall,  when -practicable,  require  the  depository 
to  pay  interest  on  the  deposit,  and  such  interest  shall  be 
devoted,  under  proper  rules  or  orders  of  the  court,  to  the 
payment  of  costs  in  each  case.'' 

Kentucky  Statutes,  sections  411,  412,  416. 

The  purposes  of  these  provisions  was  not  to  add  to  the 
liabilities  of  the  receiver,  but  to  provide  for  the  greater  se- 
curity of  the  funds  and  to  make  them  interest-bearing.  It 
will  be  observed  that  the  receiver  is  charged  with  no  duty 
in  regard  to  the  appointment  of  the  depository.  This  ia 
left  entirely  to  the  circuit  court,  and  is  a  matter  of  discre- 
tion with  him;  he  may  or  may  not  make  a  selection,  as  he 
may  deem  best.  After  he  had  acted,  the  receiver  is  charged 
with  no  duty  until  the  depository  gives  bond.  Until  all  this 
is  done,  the  receiver  must  take  such  care  of  the  money  com- 
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ing  to  his  hands  as  good  judgment  and  diligence  require. 
He  is  not  responsible  for  the  non-action  of  his  superior  officer, 
over  whom  he  has  no  control.  He  would  not  be  heard  to  com- 
plain of  the  action  of  the  circuit  court,  and,  being  a  sub- 
ordinate officer,  would  not  be  expected  to  look  after  matters 
left  by  law  to  the  discretion  of  his  superior. 

Under  proper  instructions,  the  jury  found  In  favor  of  ap- 
pellee on  the  question  of  negligence.  We  think  the  evidence 
supports  their  finding.  The  appliances  of  a  bank  afford  ao 
much  better  security  for  money  against  fire  and  theft  that 
business  men  almost  universally  put  their  money  in  bank, 
rather  than  keep  it  themselves.  For  the  receiver  to  have 
kept  this  money  himself  would  have  been  much  greater  evi- 
dence of  negligence  than  the  putting  of  it  in  a  bank  univer- 
sally recognized  as  solvent.  Appellant  himself  had  in  the 
same  bank  to  his  own  credit  a  much  larger  sum  than  that  for 
whieh  he  proposes  to  hold  the  receiver  responsible,  and  the 
evidence  is  very  persuasive  that,  if  he  had  drawn  the  fund 
sued  for  from  the  receiver,  it  would  simply  have  been  placed 
to  his  credit  with  his  other  funds  in  the  same  bank,  and  he 
would  be  now  in  the  s:ame  situation,  substantially,  as  he 
is.    Judgment  affirmed. 
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Case  76 — 'Action  by  Lee  Baskett  and  Others  against  R.  C.  Abnou> 
lAND  the  Farmers'  Bank  and  Trust  Co.  as  Trustee  for 
iElANKiN  Eastin  to  Enforce  a  Mortgage  Ljen  on  Boat  and 
Barges. — Nov.  12. 

Arnold,  &c.,  v.  Eastin's  Trustee,  &c. 

appeal  from   HENDERSON   CIRCUIT  COURT. 

From  the  Judgment  Basket  and  Arnold  Appeal  and  Bastin's  Trus- 
tee Prosecutes  a  Cross-Appeal.  Reversed  as  to  the  Trustee 
AND  Affirmed  as  to  Others. 

Admiralty — ^Vessels — Barges — Mortgages  —  Record  —  Fraudulent 
Conveyances — Bankruptcy — Rights  of  Trustee— Ljens — De- 
livery OF  Chattels — State  Courts — ^Jurisdiction — ^What  Law 
Governs. 

Held  5^  1.  Where  the  home  port  of  a  vessel  was  BVansville,  Ind.,  the 
recording  of  a  mortgage  thereon  in  the  office  of  a  county  clerk  in 
Kentucky  was  ineffectual  to  impart  constructive  notice  thereof 
to  fcreditors  of  the  owner  of  thp  vessel,  under  Revised  Statutes 
of  United  States,  section  4141  [U.  S.  Comp.  St.,  1901,  p.  2808]. 
requiring  all  vessels  to  be  registered  at  the  nearest  port  to  which 
the  owner  resides,  and  section  4192  [U.  S.  Oomp.  St.,  1901,  p. 
2837],  providing  that  no  bill  of  sale  or  mortgage  thereon  shall  be 
valid  unless  recorded  in  the  office  of  the  collector  of  customs 
,  where  such  vessel  is  registered. 

2^Where  a  mortgage  on  a  vessel  was  invalid  as  to  creditors  for  fail- 
ure-to  record  the  same  in  the  surveyor's  office  of  the  home  port 
as  required  by  Revised  -Statutes  of  United  States,  sections  4141, 
4192  [U.  S.  Comp.  St.,  1901,  pp.  2808,  2837],  the  subsequent  re- 
cording of  the  mortgage  in  such  office  was  Ineffectual  as  to  an- 
-  tecedent  creditors. 

3.*  Under  Revised  Statutes  of  United  States,  section  8  [U.  S.  Comp. 
St.,  1901,  p.  4],  providing  that  the  word  "vessel"  includes  every 
.  description  of  water  craft  or  other  artificial  contrivance  used, 
or  capable  of  being  used,  as  a  means  of  transportation  on  water, 
barges  used  for  the  tmnsportation  of  coal  on  an  Inland  river 
were  "vessels,"  within  Revised  Statutes,  sections  4141,  4192 
[U.  -S.  Comp.  St,  1901,  pp.  2808,  2837],  providing  for  the  regis- 
tration thereof,  and  requiring  bills  of  .sale  and  mortgages  thereon 
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to  be  recorded  in  the  office  of  the  surveyor  at  the  home  port. 

4.  £^ridence  reviewed,  and  tield  to  support  a  finding  that  a  bill  of 

sale  of  a  vessel  and  barges  from  an  Insolvent  to  a  creditor  was 
made  with  intent  to  defraud  creditors. 

5.  Under  Bankruptcy  Act  July   1,   1898,  chapter  541,  sections  70a» 

67e,  30  Statutes,  565.  564  [U.  S.  Comp.  St.,  1901,  pp.  3451,  3.449], 
providing  that  the  property  of  a  bankrupt  shall,  be  vested  in  the 
trustee  by  operation  of  law  from  the  date  of  the  adjudication, 
and  authorizing  the  trustee  to  attack  conveyances  of  the  bank- 
rupt's property  made  within  four  months  prior  to  the  filing  of 
the  petition,  with  intent  on  the  part  of  the  bankrupt  to  defraud 
bis  creditors,  where  a  fraudulent  bill  of  sale  executed  by  a  bank- 
rupt  was  not  recorded  so  as  to  be  valid  against  his  creditors  until 
within  four  months  prior  to  his  adjudication  as  a  bankrupt,  the 
trustee  was  entitled  to  Invalidate  the  same,  though  the  bill  was 
executed  more  than  four  montbs  prior  to  the  filing  of  the  bank- 
ruptcy petition. 

6.  Where,  after  the  execution  of  a  fraudulent  bill  of  sale  of  certain 

vessels,  the  buyer  paid  various  claims  which  were  liens  thereon, 
and  after  the  sale  had  been  adjudged  void  at  the  instance  of 
th3  seller's  trustee  in  bankruptcy  the  buyer  voluntarily  sur- 
rendered the  vessel  to  the  trustee,  the  court  had  no  further 
jurisdiction  to  require  the  trustee  to  reimburse  the  buyer  to  the 
amount  of  the  liens  so  paid  as  a  condition  to  decreeing  a  delivery 
to  the  trustee. 

7.  A  contract  to  furnish  material  for  the  construction  of  a  dock,  re- 

serving a  lien  thereon  to  the  seller,  is  not  a  matter  of  maritime 
jurisdiction,  within  the  exclusive  cognizance  of  the  Federal  courts. 

8.  Whore  a  contract  to  furnish  materials  for  the  construction  of  a 

dock,  reserving  a  lien  thereon  to  the  seller,  was  made  in  Indiana, 
and  at  that  time  the  dock  was  a  mere  chattel  within  that  State, 
th3  right  of  the  seller  to  enforce  such  lien  on  the  dock,  which  was 
subsequently  placed  in  the  Ohio  river,  and  within)  the  jurisdic- 
tion of  the  Kentucky  courts,  must  be  determined  by  the  laws  of 
Indiana. 

9.  Under  Burns'  Revised  Statutes  of  Indiana,  1901,  section  6638,  pro- 
'     viding  that  no  mortgage  of  goods^  shall  be  valid  against  third 

persons  unless  recorded  In  the  recorder's  office  of  the  county 
where  the  mortgagor  resides  within  ten  days  after  execution 
thereof,  a  mortgage  made  In  Indiana,  not  so  filed  and  recorded, 
is  void  as  against  creditors  of  the  mortgagor. 

HROfWN  &  VANCE,  attobnets  fob  appellant,  lee  baskett. 
PROPOSITIONS  DISCUSSEa). 
JU  A  barge  is  not  such  a  vessel  as  is  required  to  be  registered 
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under  the  maritime  Iaw.s  of  the  United  States;  ia  simply  a  chat- 
tel, and  a  mortgage  given  thereon  should  be  recorded  in  the  office 
of  the  clerk  of  the  county  court  in  the  county  in  which  the  said 
barge  Is  kept     Rev.  Stats.  U.  S.,  :sec.  4132. 

2.  A  mortgage  recorded  In  the  proper  office  before  proceed- 
ings In  bankruptcy  are  instituted  and  before  a  creditor  has  ac- 
quired title  to  the  mortgaged  property  is  notice  to  the  world  and 
good  against  a  bankrupt,  his  trustee  or  creditor.  Com.  v.  Rob- 
inson, 96  Ky..  553. 

3.  An  unrecorded  mortgage  Is  valid  as  against  a  bankrupt,  his 
trustee  or  antecedent  creditors.  Rev.  Stats.  U.  3,,  sec.  4192; 
Ky.  Stats.,  sec.  4l»6;  Bridgford,  Trustee,  v.  Barbour,  etc.,  78 
Ky.,  535;  Todd  v.  Johnson,  90  Ky.,  548;  Bank  of  Commerce  v. 
Payne,  10  Ky.  Law  Rep.,  354;  Milburn  Wagon  Co.  v.  Edwards, 
7  Ky.  Law  Rep.,  835;  Tandy  v.  Robbins,  8  Ky.  Law  Rep.,  265 
Cyc.  of  Law  and  Procedure,  vol.  4,  p.  218;  In  re  Boazman,  2 
Am.  Bankr.  Rep.,  809;  Kelley  v.  49  N.  Y.,  595;  Cook  v.  Tullis, 
18  Wall.  (U.  S.),  332;  Ex  parte  Dalby,  1  Lowell  (U.  S.),  431; 
Cyc.  of  Law  and  Procedure,  vol.  5,  p.  342;  Exchange  and  Deposit 
IBank  of  Owlngsville  v.  Stone,  78  Ky.,  121;  Casey  v.  La  Societe 
D^  Credit  Mobilier,  2  Woods  (U.  S.),  77;  Donaldson  v.  Farwell, 
93  U.  S.,  631;  WInson  v.  MoLellan,  2  Story  (U.  S.),  492;  Potter 
V,  Coggeshall,  19  Fed.  Cas.  No.  11,  322;  Lorzeas  v.  Porter,  7 
Rep.  (Pa.),  216;  Baldwin  v.  Crow,  86  Ky.,  679;  Klein  v.  Bensent, 
16  R.,  349;  Jones  Stationery  Go.  v.  Jeffrey,  9  R..  148. 

4.  Where  a  creditor  has  endeavored  to  obtain  a  'fraudulent 
preference  by  joining  In  the  conveyance  of  the  insolvent  debtor's 
estate,  such  conveyances  being  void,  his  claim  should  be  post- 
poned to  claims  of  other  creditors.    Parker  v.  Wilcox,  3  R.,  386. 

MONTGOMERY  MERRITT,  attorney  for  appellant  arnold. 
POINTS  AND  AUTHORITIES. 

1.  Acts  of  bankruptcy  do  not  invalidate  sales,  mortgages  or  as- 
signments made  in  good  faith  and  for  a  valuable  consideration, 
though  recorded  within  four  months  of  the  adjudication  in  bank- 
ruptcy. Clark  V.  Hezakiah,  24  Fed.  Rep.,  663;  Goss  v.  Coffin, 
22  A  R..  585;  Stuart  v.  Piatt,  101  U.  S..  818,  U  C.  ed.;  Dudley 
V.  Eastin,  104  U.  S.,  669;  95  U.  S.,  590;  14  Wal.,  Book  20,  800; 
15  Wal.,  198;  Collier  on  Bankruptcy,  299,  312,  321,  375,  381.  40B, 
422;  In  re  Wright,  96  Fed.  Rep.,  187;  In  re  Adams,  97  Fed.  Rep., 
188;  SI  Ky.,  123;  86  Ky.,  679;  101  Fed.  Rep.,  413;  Bordes  v. 
First  National  Bank,  178  U.  S.,  1177,  L.  C.  Ed.;  Bankrupt  Act  of 
1898,  sees.  67,  70. 

2.  Fraud.    Notice.    Summers  v.  Taytor,  80  Ky.,  429;  Beckett 
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V.  Sawyer?,  91  Ky.,  106;  Ky.  Stats.,  sec.  1906;  Edwards  v.  Tandy, 
78  Ky.,  168- 

3.  Liens.  9  N.  E.,  707,  Winchester  Wagon  Works  v.  Carmen, 
107  Ind.;.  Short  v.  Tlnsley,  1  Met.,  397;  South  worth  v.  Casey, 
78  Ky„  395,  105. 

4.  Judgment  for  use  of  boat  and  barges.  Lillard  v.  Whittaker, 
3  Bibb.,  92;  Green  v.  Powell,  1  B.,  499;  14  Bush,  658;  78  Ky., 
42;   Sutherland  on  Damages,  vol.  3,  sec.  114. 

5.  Recording.  U.  S.  Rev.  Stats.,  sec.  4192;  74  U.  S.,  211,  L. 
C.  Ed.;  75  U.  S.,  473;  100  U.  S..  520;  53  A.  R..  436. 

WILLIAM  W.  WATTS,  aitobxey  fob  the  trustee. 

POINTS  AND  AUTHORITIES. 

1.  Where  the  vendor  and  vendee  of  certain  personal  property 
were  close  friends;  proposing  to  stick  to  each  other;  in  constant 
correspondence  with  each  other;  the  one  the  debtor,  the  other 
his  creditor;  the  debtor  insolvent;  and  an  instrument  of  writ- 
ing was  executed  purporting  to  be  a  bill  of  sale  of  a  boat  and 
barges  worth  $9,000  to  $14,000,  the  consideration  being  $2,500 
ca&h  and  $538  old  debt;  the  vendee  being  a  boat  builder,  skilled 
In  the  knowledge  of  the  values  thereof  and  having  built  some  of 
said  barges;  there  being  no  delivery  of  said  bill  of  sale  or  said 
boat  and  barges  to  the  vendee,  the  vendor  remaining  In  fjpsses^ 
sion,  and  there  being  no  visible  change  of  possession;  the  said 
bill  of  sale,  with  a  policy  of  insurance  payable  to  the  vendor, 
with  loss  clause  payable  to  the  vendee,  as  hi9  interest  might 
appear,  being  placed  in'  escrow  with  a  third  party,  deliverable 
only  on  the  joint  order  of  the  vendor  and  vendee;  the  said  bill 
of  sale  and  Insurance  policy,  with  the  consent  of  the  vendee  be- 
ing subsequently  withdrawn  from)  the  hand  of  the  escrowant; 
the  loss  clause  on  the  policy  which  had  been  made  payable  to 
the  vendee,  as  his  interest  might  appear,  being  then  canceled, 
the  vendee  having  na  further  Interest  therein;  the  continued 
I>ossession  of  said  bill  of  sale  and  boat  and  barges  by  said  vendor 
for  eight  months — ^until  after  his  failure;  his  then  delivery  of  thei 
boat  and  barges  to  a  receiver,  appointed  on.  the  ground  of  In- 
eolvency,  to  take  charge  of  certain  of  his  property,  with  a  state- 
ment under  oath  that  said  boat  and  barges  belonged  to  him,  the 
vendor;  his  subsequent  delivery  of  the  bill  of  sale  to  the  vendee; 
with  letters  from  the  vendor  to  tl\e  vendee  about  that  time,  say- 
ing the  vendor  would  "tie"  to  the  vendee  throughout  the  whole 
matter;  keeping  the  vendee  advised  In  all  details  of  the  attacks 
to  be  made  upon  the  bill  of  sale  by  creditors  and  all  details  of 
Vol.  116-44 
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the  business;  the  vendee  taking  possession  of  the  boat  and 
barges,  because  the  receiver  was  not  entitled  to  hold  them  under 
the  order  of  his  jeippointment;  the  vendee  buying  In  the  other 
property  of  the  vendor,  sold,  at  the  trustee'^  sale,  the  vendor 
then  appearing  in  the  role  of  manager  thereof  In  the  employ- 
ment of  the  vendee;  books  and  letters  of  the  vendor  disclosing 
a  loan,  if  anything,  instead  of  a  sale  of  the  boats;  both  vendor 
and  vendee  making  contradictory  statements  in  material  mat- 
ters,  dodging,  evading  and  not  remembering  important  matters 
and  details — with  other  incidental  f^^cts  concerning  the  transac- 
tion, the  allegations  that  a  transfer  was  made  under  that  bill  of 
sale  with  intent  to  hinder,  delay  and  defraud  the  creditors  of 
the  vendor,  and  that  the  facts  were  known  to  the  vendee,  and 
that  he  participated  in  the  fraud,  are  sustained. 

Whether  the  bankruptcy  act,  the  statutes  of  Indiana,  or  the 
statutes  of  Kentucky  are  applied  to  such  a  case,  the  facts  show 
such  fraud  as  will  avoid  the  transfer  of  the  vendor  to  the  vendee 
In  favor  of  the  trustee  in  bankruptcy  for  the  benefit  of  creditors, 
and  that  without  restitution  to  the  vendee.  8  Am.  ft  E2ng.  Bncy. 
of  Law  (1st  ed.),  title  ''Fraudulent  Debtors."  pp.  781-4;  Bump's 
Fraud.  Con.,  4th-  (Gray)  ed.,  sees.  612-614;  Bankruptcy  Act 
1898.  sees.  70a,  4,  67e,  6(>-a,  b,  57g,  1(25)  67a,  d,  1  (15)  3a,  3b,  1; 
Brandenburg  on  Bankruptcy,  3d  ed.  sec.  1104,  and  cases  cited; 
Collier  on  Bankruptcy,  3d  ed.,  32,  and  cases  cited;  Re  Nugent. 
1^4  U.  S.,  1;  Re  David  A.  Sachs,  Sup.  Ct,  advance  sheets  Law. 
Co-op.  Ed.,  June  15,  1903;  Rev.  Stats.  U.  S.,  sees.  4141,  4192; 
"White's  Bank  v.  Smith,  7  Wall.,  646;  Morgan  v.  Parham,  16 
Wall.,  476;  Burns'  Ind.  Statutes,  sees.  6638,  6636,  6649;  Granger 
V.  Adams,  90  Ind.,  87;  Seidner  v.  Bible,  43  Ind.,  230;  State  v. 
GrlfBn,  16  Ind.  App.  Rep.,  558;  Ames  v.  Warren,  76  Ind..  512; 
Geisendorff  v.  Eagles,  70  Ind.,  414;  Rose  v.  Collier,  76  'ind., 
591;  Powell  v.  Stickney,  80  Ind.,  310  (citing  Bump's  Fraud. 
Con.,  62;  Kane  v.  Drake,  27  Ind.,  29);  Seavey  v.  Walker,  108 
Ind.,  78;  St.  Joseph,  &c,.  v.  Wilson,  133  Ind.,  465;  Stinson  v. 
Alinor.  34  Ind.,  89;  Ky.  Stats.,  sec.  1906;  Wood  v.  Gotf's  Curator, 
7  Bush,  63;  Short  v.  Tinsley,  1  Met.  (Ky.),  397;  Whitaker  v. 
Gamett,  3  Bush,  402;  1  Johnson's  Chy.  Rep.,  478;  Huffman  v. 
'Leslie,  22  Ky.  Law  Rep.,  1982;  Violett  v.  Violett,  2  Dana,  323; 
Summers  v.  Taylor,  80  Ky.,  429;  White  v.  Graves,  7  J.  J.  Mar., 
527;  Ky.  ca?es  under  Act  of  1867:  Anderson's  Assignee  v.  An- 
derson, 80  Ky.,  63S;  Stark's  v.  Curd,  88  Ky.,  164;  Eversole  v. 
Adams,  10  Bush,  83;  LInthicum  v.  Fenley,  11  Bush,  131;  Boone 
V.  Hall,  7  Bush,  67;   Northern  Bank  v,  Cooke,  13  Bush,  340. 

2.  A  creditor  guilty  of  actual  fraud  in  receiving  a  preference 
Is  not  allowed  to  share  in  ihe  estate  till  the  other  creditors  are 
satisfied.    White  v.  Graves.  7  J.  J.  Mar.,  527. 
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3.  Indiana  statute  as  to  sale  of  "goods"  in  fraud  of  creditors 
included  horses,  cows,  buildings  and  steamboats.  St.  Joseph,  &c., 
V.  Wilson,   133  Ind.,  465;    Stinson  v.  Minor,  34   Ind.,  89. 

4..  Sales  in  fraud  of  creditors  under  Indiana  statutes  set  aside: 
iGelsendorfE  v.  Eagles,  70  Ind.,  414;  Rose  v.  Collier,  7€  Ind.,  591; 
Powell  V.  Stickney.  80  Ind.,  310;  Kane  v.  Drake,  27  Ind.,  29; 
Seavey  v.  Walker.  108  Ind.,  78. 

5.  Mortgage  under  Indiana  statutes  Is  void  as  to  creditors  un- 
less recorded  within  ten  days,  as  required  by  the  statute. 
Granger  v.  Adams,  90  Ind.,  87;  Seidner  v.  Bible,  43  Ind.,  230; 
State  V.  Griltin,  16  Ind.  App.  Rep.,  558;  Ames  v.  Warren,  76 
Ind..  512. 

6.  Sales  in  fraud  of  creditors  under  Kentucky  statutes,,  set 
aside.  Ky.  iStats.,  1906 ;  Wood  v.  GofTs  Curator,  7  Bush,  63 ;  Short 
V.  Tinsley,  1  Met.,  397;-  Whitaker  v.  Garnett,  3  Bush,  402;  1 
Johnson's.  Chy.  Rep.,  478;  Huffman  v.  Leslie,  Ky.  Law  Rep., 
1982;  Violett  v.  Violett.  2  Dana,  323;  Summers  v.  Taylor,  80 
Ky/-,  429. 

7.  The  date  of  the  record  of  the  instrument  is  the  date  from 
which  the  limitation  of  four  months  begins  to  run  as  to  prefer- 
ences and  fraudulent  conveyances  under  the  bankruptcy  act. 
But  transfers  void  under  State  lawd  as  in  fraud  of  creditors 
may  be  attacked  and  set  aside  under  those  laws.  Bankruptcy 
Act  1898,  sees.  67c,  60a.  b,  57g,  1  (25),  3b  (1),  67a,  67d;  Collier 
on  Bankruptcy  (3d  ed.),  44. 

8.  Statutes  as  to  recording  must  be  followed  to  the  letter  under 
section  67e,  Bankruptcy  Act.  Chesapeake,  &c..  Co.  v.  Seldnar,  122 
Fed..  592. 

9.  The  failure  to  record  a  mortgage,  executed  many  months 
before,  until  after  the  debtor  has  gone  into  the  hands  of  a  re- 
ceiver Qj\  the  ground  of  insolvency  when  the  effect  of  the  enforce- 
ment of  the  instrument  will  be  to  give  to  the  person  claiming 
thereunder  a  greater  percentage  of  his  indebtedness  than  other 
creditors  of  the  same  class,  la  fatal  to  the  Instrument  as  securi- 
ty for  the  »debt  under  the  provisions  of  the  bankrupt  act,  where 
the  State  laws  ''irequire"  or  "permit"  such  instruments  to  be 
recorded  in  order  to  Impart  notice,  and  it  must  be  deemed  a 
preference  thereunder  and  therefore  set  aside.  Bankrupt  Act. 
1898,  sees.  57g,  60a  and  b,  67a,  d,  e;  Pirie  v.  Chicago,  &c.,  Co., 
182  U.  S.,  438;  Chesapeake,  &c.,  Co.  v.  Seidner,  122  Fed.,  592. 

10. 'Tugs  and  barges  are  "ve-eels"  within  thei  provisions  of 
the  statutes  of  the  United  States.  Sec.  3,  R.  S.  U.  S.;  1  Am. 
and  Eng.  Ency.  of  Law  (2d  ed.),  655;  Disbrow  v.  Walsh,  36 
Fed.,   607. 

11.  Vessels  of  the  United  States  mu?t  be  enrolled  at  the  home 
port  of  the  owner.     Bills  of  sale,  mortgages,  etc.,  must  also  be 
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there  recorded.  That  port  is  the  one  nearest  the  residence  of 
the  owjier  or  managing  owner  oC  the  craft.  Evansville  is  the 
home  port  for  a  resident  of  Evansville,  while  LfOuisville  is  the 
home  port  for  a  resident  ot  Leavenworth,  Indiana.  Sec.  2568^ 
H.  S.  U.  S.;  sec.  4141,  R.  S.  U.  S.;  sec.  4192,  R^  S.  U.  S.; 
White's  Bank  v.  Smith,  7  Wall.,  646;  Morgan  v.  Parham,  IS 
Wall.,   476. 

12.  Courts  will  take  Judicial  cognizance  of  geographical  posi- 
tions and  ddstancea.  U.  S.  v.  La  Vengeaaioe,  Z  DalL,  297;  The  Ap- 
pollon,  9  Wheat..  374;  Peyroux  v.  Howard,*?  Pet.,  342;  Brown 
v.  Piper,  91  U.  S.,  37. 

13.  One  can  not  be  a  claimant  to  the  ownership  and  a  claim- 
ant to  lien  upon  the  same  property  at  the  same  time  in  the  same 
suit  unless  he  shall  plead  alternatively,  such  a  state  of  facts  as 
makes  his  relationship  to  the  property  doubtful,  and  thereb^r 
entitle  him  to  aid  from  the  court  to  determine  his  reHatlonship. 
In  the  absence  of  suCh  state  of  facts,  a  party  can  not  prosecute 
aii  appeal  from  a  judgment  dismissing  his  claim  to  title^  and  at 
the  same  time  by  amended  pleading  set  up  liens  against  the 
property,  and  the  objection  to  the  amended!  pleading  should  have 
beeK  sustained.  19  Am.  &  Eng.  Ency.  Law,  2d  ed.,  11;  Arnold 
V.  Delano,  4  Cush.  (Mass.),  38;  Lickborrow  v.  Mason^  6  East., 
21   (note). 

14.  To  recover  rentals,   demand  is  unnecessary  ta  a  suit  to 
•set  aside  a  fraudulent  conveyance.    A  lease  containing  a  clause 

preserving  all  rights  of  both  parties  as  to  ownership  of  the  prop- 
erty in  dispute  makes  demand  unnecessary,  as  such  clause  gives 
notice  and  constitutes  the  essential  element  of  demand.  But  even 
if  mecessary,  demand  was  waived  by  pleading  and  going  to  the 
proof  and  judgment  without  objection  that  demand  was  not  al- 
leged. Farmers'  &  Traders'  Bank  v.  F.  &  D.  Co.,  22  Ky.  Law 
Rep.,  22. 

15.  The  administration  of  a  bankrupt's  estate  Is  exclusively 
within  the  jurisdiction  of  the  bankruptcy  courts.  On  adjudication 
all  the  bankrupt's  property  vests  in  the  trustee,  except  that 
which  is  exempt  under  State  lawg.  (Re  Nugent,  184  U.  S.,  1; 
Re  David  A.  Sachs  (Sup.  (X.),  Advance  Sheets  Law  Co-op.,  Ed. 
June  15.  1903;  Boone  v.  Hall,  7  Bush,  67. 

16.  Where  a  court  can  not  have  jurisdiction  over  the  subject- 
matter  of  the  action,  consent  can  not  give  jurisdiction.  Brown 
V.  McKee,  1  J.  J.  Mar.,  472;  Barton  v.  Barton,  80  Ky.,  214;  New- 
man's PI.  ft  Pr.,  47-53. 

17-  The  State  court  has  no  Jurisdiction  to  enforce  maritime 
liens.  It  has  jurisdiction  to  try  the  question  of  title  under  fraud- 
ulent conveyances;    and  also   over  a  mortgage  upon  the   craft 
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which  is  a  mere  security  for  a  debt.  Taylor  v.  Carryl,  61  U. 
a,  583;  Moran  v.  Sturges,  154  U.  S.,  258;  The  Glide,  167  U.  S.. 
606;  2  Jones  on  Liens  (2d  ed.),  sees.  1729-30;  The  John  Jay, 
17  How.,  399;  Schuchardt  v.  Babbage,  19  How.,  239. 

18.  State  courts  have  Jurisaiction  of  suits  by  trustees!  in  bank- 
ruptcy to  recover  property  fraudulently  conveyed  and  preferences  in 
fraud  of  the  act.  Anderson's  Assignee  v.  Anderson,  80  Ky.,  638; 
Starks  v.  Curd,  88  Ky.,  164;  Eversole  &  McCarty  v.  Adams,  10  Bush. 
83;  Linthicum -V.  Fenley,  11  Bush,  131;  Boone  v.  Hall,  7  Bush, 
67;  Northern  Bank  v.  Cooke,  13  Bush,  340. 

19.  The  defense  of  a  bona  fide  purchaser  for  value  must  allege 
specifically  the  facts  constituting  the  bona  fides,  and  must  .make 
out  his  case  in  the  proof.    Boone  v.  Chiles,  10  Pet,  211. 

J.  E.  WIIJLIAMSON,  ATioB^'EY  fob  farmers'  bank  a^d  trust  CO., 

IBUSTEE. 

1.  The  transfer  of  the  property  involved  in  this  suit  was  con- 
trary to  subdlvisfayns  1  and  2,  section  3,  of  the  Bankruptcy  Act, 
which  are  as  follows: 

"Acts  of  bankruptcy  by  a  person  shall  consist  of  his  having 

(1)  conveyed,  transferred,  concealed  or  removed,  or  permitted 
to  be  concealed  or  removed,  any  part  of  his  property  with  intent 
to  hinder,  delay  or  defraud  his  creditors  or  any  of  them;   or, 

(2)  transferred  while  insolvent  any  portion  of  his  property  to 
one  or  more  of  his  creditors,  with  intent  to  prefer  such  creditors 
over  his  other  creditors." 

The  intent  of  the  debtor  is  conclusively  presumed  from  the 
result.    Sec.  60a. 

It  13  only  necessary  that  the  creditor  shallt  have  reasonable 
cause  to  believe  that  a  preference  was  intended.  Sec.  60b. 
"Claims  which  for  want  of  record  or  for  other  reasons  would 
not  have  been  valid  Hens  as  against  the  claims  of  the  creditors 
of  the  bankrupt  shall  not  be  lien?  against  his  estate."  Sec.  67a. 
.  Liens  in  good  faith  upon  a  present  consideration  are  not  good 
unless  recorded,  if  record  thereof  was  necessary  to  Impart  notice. 
Sec.  67c. 

Such  record  was  necessary.    Sec.  4192  U.  S.  Statutes. 

Property  transferred  in  violation  of  the  act  "remains  a  part 
of  the  assets,  etc.,  of  the  bankrupt,  and  passes  to  the  trustee." 
Sec.  67e. 

Section  57g:  "The  claims  of  creditors  who  have  received 
preferences  shall  not  be  allowed  unless  such  creditors  shall  sur- 
render their  preferences.  Carson.  Pirie  &  Co.  v.  Chicago  Title, 
^,  Co.,  182  U.  S.,  438;  45  1.  ed.,  1171,  21  Sup.  Ct.  Rep.,  906. 

In  section  60a,  Jt  is  provided:     "A  person  shall  be  deemed  to 
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hare  given  a  preference,  if.  being  solvent,  he  has  procured  or  suf- 
fered a  judgment  to  be  entered  against  him  in  favor  of  any  per- 
son, or  made  a  transfer  of  any  of  his  property,  and  the  effect 
of  the  enforcement  of  such  judgment  or  transfer  will  be  to  enable 
any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debts  than  any  other  of  such  creditors  of  the  same  class." 

Sub-division  b.  provides  that  if  the  person  receiving  such  pref- 
erence, or  to  be  benefited  thereby,  shall  have  had  reasonable 
cause  to  believe  that  it  was  intended  thereby  to  give  a  preference, 
it  shall  be  voidable  by  the  trustee,  and  he  may  recover  the  prop- 
erty or  its  value  from  such  person. 
'  2.  Insolvency.    Sec.  1,  subdiv.  15,  of  the  Bankruptcy  Act. 

3.  What  is  sufficient  notice  to  a  creditor.  Toof  v.  Martin,  13 
Wall.,   40;   Rice  v.  Melendy,  41  la.,  399;   iScammon  v.  Cole,   3 

,  Clic.  472,  Fed.  Cas.  No.  12,  432;  Grant  v.  Bank,  97  U.  S.,  80; 
.Stucky  V.  Bank,  108  U.  S.,  74;  May  v.  Le  Claire,  18  Fed«,  164; 
Otis  V.  Hadley.  112  Mass.,  100. 

Cases  cited  in  section  60  and  199  and  succeeding  pages  of 
•    Black  on  Bankruptcy. 

The  bill  of  sale  of  the  boat  should  have  beem  recorded  as  re- 
quired by  section  4192  of  the  U.  S.  Statutes. 

No  bill  of  sale  is  valid  under  the  foregoing  section  except  as 
to  the  grantor,  his  heir^  and  devisees,  and  persons  having  actual 
notice  unless  recorded. 

4.  The  Edgar  should  have  beetn  registered  at  Louisville  instead 
of  Evansville.  U.  S.  Revised  Statutes,  sec.  441;  White's  Bank  v. 
Smith.  7  Wall..  646;   Morgan  v.  Parham.  17  Wall.,  476. 

5.  Registration  at  Evansville  was  a  nullity  and  was  Insuffi- 
cient to  impart  notice.  20  Ency.  (1st  ed.),  548.  549;  Astor  v. 
Wells,  4  Wheat.  (U.  S.),  466;  Garrison  v.  Haydon,  1  J.  J.  Marsh. 
(Ky.),.222;  19  Am.  Dec,  70;  Stewart  v.  MoSweney,  14  Wis.,  468; 
Bell  V.  Fry,  5  Dana.  (Ky.),  344;  Bither  v.  Buswell.  51  Me.,  601; 
Cohen  v.  Barton  (Md.  1891),  21  Atl.  Rep.,  63;  London  v.  You- 
mans,  31  S.  Car.,  147;  Davis  v.  Lof tin  6  Tex.,  489;  Vaughn  v^  Bell, 
9  B.  Man.  (Ky.),  477;  Singleton  v.  Young,  3  Dana  (Ky.),  559; 
Reynolds  v.  Case,  60  Mich.,  76;  Powers  v.  Freeman,  2  Lans.  (N. 
Y.),  127. 

6.  The  transfer  to  Arnold  is  void  under  subdivision  2,  sec.  67 
of  the  Bankruptcy  Act. 

7.  Notice  of  fraudulent  Intent.  14  Elncy.  (2d  ed.).  289;  Bump 
on  Fraud.  Con.,  sec.  183;  see  collection  of  cases  on  page  210, 
Bump;   McFadden  v.  Ross,  126  Ind.,  341. 

8.  Knowledge  by  Arnold  of  lEastln's  intention  is  sufficient  with- 
out former's  participation.  Huffman  v,  Leslie,  66  9.  W.,  822, 
late  Ky.  case;  Bump.  sec.  184. 
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9.  Knowledge  of  facts  sufficient  to  excite  the  suspicions  of  a 
prudent  man,  and  to  put  him  on  'Inquiry.  Mills  v.  Howeth,  19 
Tex..  257,  70  Am.  Dec.,  331;  Green  v.  Tantum,  19  N.  J.  Eq.,,105, 
s.  c,  21  N.  J.  Eq.,  a64;  Jackson  v.  Mather  7  Cow.,  301;  Smith 
V.  Henry,  2  Bailey,  118,  s.  c,  1  Hill,  16;  Avery  v.  Johann,  27 
Wis.,  246;  Hathaway  v.  Brown,  18  Minn..  414;  Nichols  v.  Crit- 
tenden, 55  Geo.,  497;  Phillips  v.  Reitz,  10  Kans.,  396;  Burnham 
V.  Brennan,  42  N.  Y.  Sup.,  49;  Massie  v.  Engart,  32  Ark..  251; 
State  V.  Eertel,  6  Mo.  App.,  6;  Simms  v.  Mor-e,  2  Fed.  Rep.,  325; 
;Stix  V.  Keith,  85  Ala.,  465,  5  ^o.,  184;  Catchings  v.  Harcrow.  4^ 
Ark..  20,  3  S.  W.,  884;  Knower  v.  Cadden  Clothing  Co.,  57  Conn., 
202,  17  Atl.,  580;  Heaton  v.  Prather,  84  111..  330;  Redhead  v. 
Pratt,  72  la..  99,  33  N.  W.,  382;  Gollober  v.  Martin,  33  Kans.^ 
252,  6  Pac,  267;  Biddinger  v.  Wiland,  67  Md.,  259,  10  Atl.,  202; 
Shaw  V.  Spencer,  100  Mass.,  390;  Kitch  v.  St.  L.  K.  C.  &  N.^Ry. 
Co.,  69  Mo.,  224;  Holcombe  v.  Ehrmauntraut,  46  Minn.,  397,  4» 
N.  W.,  191;  McVeigh  v.  Baxter,  82  Mo.,  518;  Frederic  v.  All- 
gaier.  88  Mo.,  598;  Moore  v.  Williamson,  44  N-  J.  Eq.,  496;  1  L. 
R  A..  336,  15  Atl.,  587;  Beels  v.  Flynn,  28  Neb.,  575,  44  N.  W., 
732;  Bollman  v.  Lucas,  22  Neb.,  796,  36  N.  W.,  465;  Edwards  v. 
Ried.  39  Neb.,  645,  58  N.  Wh,  202;  Blum  v.  Simpson,  71  Tex., 
628,  9  S.  W.,  062;  Hickman  v.  Trout.  83  Va.,  478,  S.  E.,  131; 
Batchelder  v.  White,  80  Va.,  103;  Rindskppf  v.  Myers,  87  Wis.,. 
80.  57  N.  W>  967;  Bartles  v.  Gibson,  17  Fed.,  597;  Singer  v. 
Jacobs,   11  Fed..  361. 

10.  This  transaction  was  had  at  Leavenworth,  Indiana.  The 
law  of  that  State  as  to  means  of  knowledge  should  be  consulted. 
Wright  V.  Brandis,  1  Ind.,  336;  Pow  v.  Beckner,  3  Ind.,  476; 
Peck  V.  Hunter,  7  Ind.,  299;  see  specifications  following. 

11.  Badges  of  frauds.     Sees.  63-65,  Bump. 

(1)  Failure  to  pay  taxes.  Bulkley  v.  Buffington,  5  McLean,. 
457;  Judge  v.  Vogel,  38  Mich.,  569;  Greenback  v.  Ferguson,  58 
Fed..  18;  Shober    v.  Wheeler,  113  N.  C.  370,  18  S.  E.,  328. 

(2)  Inadequacy  of  conslderatiion.  Sec.  57,  Bump;  Yoder  v. 
Standiford,  7  Mon..  478;  Bowles  v.  Shoenberger,  2  B.  Mon.,  372; 
Trimble  v.  Ratcliffe,  9  B.  Mon..  511;  12  B.  Mon.,  32;  Twine's 
Case,  3  Rep.,  80b;  May  on  Fraud.  Con.,  p.  87;  14  Ency.  (2d  ed.), 
516,  517,  518;   Oppenheimer  v.  Guckenheimer,  39  Fla.,  617. 

(3)  Subsequent  employment  of  Eastin  byArnoM.  14  Ency.. 
p.  516  (2d  ed.). 

(4)  Retention  of  possession  by  Eastin.  Dale  v.  Arnold,  2  Bibb. 
(Ky.),  605;  Hughes  v.  Eastin,  4  J.  J.  Marsh.  (Ky.),  572,  20  Am. 
Dec.,  230;  Arnold  v.  Com.,  8  B.  Mon.  (Ky.),  Ill;  Neal  v.  Rob- 
ertson, 2  Dana  (Ky.),  87;  Meredith  v.  Sanders,  2  Bibb.  (Ky.), 
101;  Enders  v.  Williams.  1  Met.  (Ky.),  346;  Foster  v.  Qrlggsby,. 
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1  Bush.  (Ky.)..  86;  DaAiel  v.  Morrison.  6  Dana  (Ky.).  182; 
Kennedy  v.  Covington,  4  J.  J.  Marsh.  (Ky.>,  538;  Stephens  v. 
Barnett,  7  Dana  (Ky.),  257;  Vanmeter  v.  Estill,  78  Ky..  456; 
Morton  v.  Ragan.  5  Bush  (Ky.),  334;  Kenton  v.  Ratcliff  (Ky.. 
1899),  49  8.  W.  Rep.,  14;  Jarvis  v.  Davis,  14  B.  Mon.  Ky..  124; 
Waller  v.  Cralle,  8  B.  Mon.  (Ky.),  11;  Brummel  v.  Stockton,  3 
Dana  (Ky.).  135;  Robblns  v.  Oldham,  1  Duv.  (Ky.),  28;  Cum- 
mins V.  Griggs,  2  Duv.  (Ky.),  87,  87  Am.  Dec.,  482;  Anthony  v. 
Wade,  1  Bush.  (Ky.),  110;  Allen  v.  Johnson.  4  J.  J.  Marsh.  (Ky.), 
235;  Woodirow  V,  Davis,  2  B.  Mon.  (Ky.),  298;  Kendall  v. 
Hughes,  7  B.  Mon.  (Ky.),  368;  Wash  v.  Medley.  1  Dana  (Ky.), 
269;   Van  Meter  v.  Estill,  78  Ky.,  456. 

(5)  Buying  property  for  which  the  purchaser  has  no  apparent 
use.  14  Ency.,  p.  516  (2d  ed.);  Grubbs  v.  Greer.  5  Coldw. 
•(Tenn.).  160;  Mobile  Bank  v.  Harris,  6  La.,  811. 

12.  iSufflciency  of  evidence.  Lutkenhoff  v.  Lutkenhoff  (Ky., 
1891),  17  9.  W.  Rep.,  863;  Daniel  v.  Brandenby  (Ky.,  1891).  20 
S.  W.  Rep.,  255;  Carroll  v.  Ward  (Ky.,  1894).  25  S.  W.  Rep..  6; 
Burgroff  v.  Bagby  (Ky.,  1893),  32  S.  W.  Rep.,  940;  Brandenburg 
V.  Louisville,  &c.,  Co.  (Ky.,  1896),  36  S.  W.  Rep.,  7;  Hlrsch  v. 
Norton,  115  Ind..  541;   Long  v.' Stockwell,  55  N.  H.,  561. 

Opinion  of  the  court  by  JUDGE  O'REAR — Atfibming  as  to  trus- 
tee,  AND  reversing  as   TO  OTHERS. 

Eankin  Eastin  operated  a  coal  mine  near  Spottsville,  Ky. 
His  property  consisted  of  a  coal  mine  at  the  above  place, 
with  a  storehouse  and  mining  equipments,  with  an  office,  coal 
dock,  scales,  etc.,  at  Evansville,  Ind.,  and  a  steamer,  called 
the  "Edgar,"  formerly  the  "Russar,"  and  thirteen  coal  barges, 
plying  between  the  mines  and  Evansville  and  elsewhere. 
There  were  various  liens  upon  the  property,  some  on  the 
mines  and  other  property  at  Spottsville,  and  some  claimed 
on  the  boat  and  barges.  A  receiver  was  appointed  in  the 
Henderson  Circuit  Court  at  the  instance  of  a  lien  creditor, 
seeking  the  enforcement  of  a  mortgage  upon  the  mines  and 
mining  equipments.  Thereafter  certain  creditors  of  Eastin  filed 
petitions  in  involuntary  bankruptcy  against  him,  resulting  in 
his  being  adjudged  a  bankrupt  in  May  of  1901.  On  March 
28,  1900,  appellant,  Lee  Baskett,  had  become  the  surety  of 
Eastin  to  the  Planters'  State  Bank  of  Henderson  on  a  note 
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for  f  1,500.  Eastin  executed  a  mortgage  to  Baskett  as  in- 
demnity for  his  suretyship  upon  the  following  described  prop- 
erty :  "My  steamer  Russar  and  six  barges;  all  now  in  Green 
river,  at  Spottsville,  Ky.,  warranted  free  from  all  incum- 
brances." This  mortgage  was  acknowledged  and  recorded 
in  the  clerk's  oflSce  of  the  Henderson  Countj  Court  on  the 
day  of  its  execution  March  28,  1900.  Eastin  then  lived  at 
Evansville,  Ind.  Spottsville  is  in  Henderson  county.  The 
note  was  subsequently  part  paid,  and  the  balance  renewed  to 
the  amount  of  {1,000,  which  Baskett  was  compelled  to  pay. 
He  brought  this  suit  on  August  1,  1901,  to  enforce  his  mort- 
gage lien  upon  the  boat  and  barges.  By  amendments,  R.  C. 
Arnold  wa«  made  a  party  defendant,  and  the  Farmers'  Bank 
&  Trust  Company  the  trustee  in  bankruptcy  for  Rankin 
Eastin,  was-  also  made  a  party  defendant,  under  the  allega- 
tion that  they  were  claiming  some  interest  in  the  steamboat 
and  barges. 

4  Arnold  answered  that  he  had  sold  the  barges  to  Eastin  up- 
on the  express  condition  that  their  title  should  remain  in 
him  until  paid  for;  that  Eastin  had  not  paid  for  the  barges 
on  August  20,  1900,  when  he  re-sold  same  to  Arnold,  and 
also  sold  him  the  steamer  Edgar,  and  executed  a  bill  of  sale 
of  that  date  therefor.  Arnold's  bill  of  sale  was  not  lodged 
for  record  nor  recorded  in  the  customs  oflSce  at  Evansville  un- 
til the  13th  day  of  March,  1901.  It  was* executed  and  dated 
August  20,  1900. 

Baskett's  mortgage  was  recorded  in  the  same  oflSce  on  the 
1st  day  of  April,  1901.  The  bankruptcy  proceedings  were 
instituted  about  the  6th  day  of  April,  1901.  The  floating  dock 
at  Evansville,  which  Eastin  owned,  was  also  claimed  to  be 
in  the  lien  to  Arnold  for  some  |735,  because  Arnold  claimed 
that  he  had  furnished  some  of  the  lumber  and  means  with 
w-iich  to  build  the  dock. 
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Arnold.  ^                            v<v''*!:i..'^,  &c. 
— .yvf^'^.y"^ 

1  Bush.   (T  ,^,./ '^:>^"./,./rened,  and  claimed  that 

Kennedy  ^-       -^j^-^ „, -^ 

Barnett,  ^        -  ^^^^^  ^^  ^^^  *™^  <^^  ^^^^  ^^"^8^^ 

Morton  rnf-'^''^  Ir^f  ^''  tm  of  the  steamboat  and  barges 

"  *;'  ^,y  tf^'-'^^  ^y:^/''''^^^  5astin  was  then  otherwise  largely 

Da  ^^/'•'^^''^i^^^'^^'^I^^^^^  ^^^  that,  "with  the  design  to 

^  ,;y  .''^f],y ^' ^jriusion  of  his  other  creditors,  Eastin 

in'^^fpof^  ^f/ conveyed  the  property  in  question,  and 

/'^•' -//f^«^^YeJ  the  title  to  it  with  knowledge  of  Eastin's 

lif'^^     iirp^'    "^^^  trustee  claimed  that  on  account 

fjii0^^^^  ^  transactions,  as  well  as  of  other  acts  of  bank- 

of  tb^    emitted  within  four  months  of  the  filing  of  the 

roP^^^  ux  the  creditors,  Eastin  had  become  a  bankrupt,  had 

^     «  /iJju^o^d,  and  that  the  title  to  all  of  his  property  was 

^  A  in  the  trustee  for  the  benefit  of  his  creditors,  and  that 

mortgage  to  Baskett  and  the  bill  of  sale  to  Arnold,  not 

,^ying  been  lodged  for  record  nor  recorded  within  the  time 

^nd  the  place  prescribed  by  law,  were  void  as  to  creditors. 

fhis  suit,  therefore,  involves  the  title  to  the  steamer  Edgar 

and  her  barges,  as  well  as  the  effect  of  appellant  Baskett's 

mortgage  upon  the  steamer  and  six  of  her  barges,  and  of 

Arnold's  lien  upon  the  dock. 

The  circuit  court  adjudged  Baskett's  mortgage  invalid.  It 
also  adjudged  the  sale  to  Arnold  to  be  invalid,  and  decreed 
that  Arnold  deliver  the  boat  and  barges  to  the  trustee,  which 
was  done.  It  also  adjudged  rents  against  Arnold  for  the 
use  of  the  boat  during  the  time  that  he  had  the  possession  of 
her  after  the  appointment  of  the  trustee  in  bankruptcy.  But 
the  court  gave  to  Arnold  a  lien  upon  the  dock  at  Evansville 
for  the  f735,  and  permitted,  by  judgment  of  the  court,  an 
amended  pleading  to  be  filed  by  Arnold,  setting  up  the  fact 
he  had  discharged  liens  upon  the  boat  to  the  extent  of 
about  ?1,200,  for  which  she  had  b?en  libeled  in  the  United 
States  District  Court  at  Evansville  by  various  claimants,  as 
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well  as  to  set  up  certain  expanses  for  repairs  and  insurance 
upon  the  boat  while  she  was  in  his  possession.  Baskett  ap- 
peals from  the  judgment  disallowing  his  lien.  Arnold  appeals 
from  the  judgment  denying  his  title.  The  trustee  in  bank- 
ruptcy has  prosecuted  a  cross-appeal  from  so  much  of  the 
judgment  as  allowed  Arnold  a  lien  upon  the  dock  at  Evans- 
ville  as  well  as  because  it  allowed  him  anything  for  the  mari- 
time liens,  which  it  is  alleged  he  has  paid  to  procure  the 
release  of  the  boat. 

By  the  United  States  Constitution  exclusive  cognizance 
is  conferred  upon  the  courts  of  the  United  States  in  all 
cases  of  admiralty  and  maritime  jurisdiction.  U.  S.  Const.^ 
art.  3,  section  2;  The  Moses  Taylor  v.  Harmeas,  4  Wall., 
411,  18  L.  Ed.,  397;  The  Steamboat  Ad.  Hine  v.  Trevor,  4 
Wall.,  555,  18  L.  Ed.,  451;  The  Belfast,  7  Wall.,  624,  19 
L.  Ed.,  266;  Glass  v.  The  Sloop  Betsey,  3  Dall.  6,  1  L.  Ed., 
485.  This  jurisdiction,  though  formerly  questioned,  has  ever 
since  the  case  of  The  Genesee  Chief,  12  How.,  443,  13  L.  Ed., 
1058,  been  uniformly  held  to  include  not  only  tide  waters, 
but.  to  extend  to  all  waters  connecting  with  other  States  or 
countries,  navigable  by  vessels  used  in  commerce.  As  an  in- 
cident of  the  federal  control  and  jurisdiction,  Congress  has 
enacted  statutes  requiring  the  registration  of  United  States 
vessels,  as  follows  (see  Rev.  St.  U.  S.,  sections  4141,  4192 
[U.  S.  Comp.  St.  1901,  pp.  2808,  2837]) : 

"Sec.  4141.  Every  vessel,  except  as  hereinafter  pro- 
vided, shall  be  registered  by  the  collector  of  that  collec- 
tion district,,  which  includes  the  port  to  which  such  vessel 
ehall  belong  at  the  time  of  her  registry;  which  port  shall  be 
deemed  to  be  that  or  nearest  to  which  the  owner,  if  there 
be  but  bne,  or  if  more  than  one,  the  hu*and  or  acting  and 
managing  owner  of  such  vessel,  usually  resides." 

"Sec.  4192.    No  bill  of  sale,  mortgage,  hypothecation,  or 
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conveyance  of  any  vessel,  or  part  of  any  vessel,  of  the  United 
States,  shall  be  valid  against  any  person  other  than  the  grant- 
or or  mortgagor,  his  heirs  and  devisees,  and  persons  having 
actnal  notice  thereof,  unless  such  bill  of  sale,  mortgage,  hy- 
pothecation, or  conveyance  is  recorded  in  the  office  of  the 
collector  of  the  customs  where  such  vessel  is  registered  or  en- 
rolled. The  lien  by  bottomry  on  any  vessel,  created  during 
her  voyage  by  a  loan  of  money  or  materials  necessary  to  re- 
pair or  enable  her  to  prosecute  a  voyage,  sh'all  not,  however, 
•    lose  its  priority,  or  be  in  any  way  affected  by  the  provisiolis 

of  this  section." 
f     Under  the  facts  admitted  in  this  case,  at  the  time  of  the 
/  various  transfers  affected  by  the  decree  herein  the  home  port 
I  of  the  Edgar  was  at  Evansville,  Ind.    Consequently  any  bill 
'    of  sale  transferring  her  title,  or  any  mortgage  creating  a 
lien  upon  her,  save  by  way  of  bottomry,  was  of  necessity  re- 
cordable in  the  office  of  the  collector  of  customs  at  that  port 
before  it  could  affect  others  than  the  parties  to  such  trans- 
fers and  those  having  actual  notice  of  it.    The  recording  of 
I     the  mortgage  elsewhere  was  as  ineffectual  as  if  it  had  "not 
'    been  recorded  at  all,  so  far  as  constituting  it  constructive 
,   notice  to  creditors  or  purchasers  was  concerned.    Therefore 
;  the  recording  of  Baskett's  mortgage  in  Henderson  County 
'  Court  clerk's  office  of  Kentucky  did  not  create  a  lien  upon 
the  boat  as  against  the  creditors  of  her  owner,  Eastin ;  nor, 
for  obvious  reasons,  could  the  recording  of  the  mortgage  in 
the  surveyor's  office  on  April  1,  1901,  affect  antecedent  cred- 
itors.    It  is  claimed  for  Eastin,  however,  that  the  barges 
were  not  such  vessels  as  were  within  the  maritime  Jurisdic- 
tion of  the  United  States  courts,  and,  as  at  the  time  they 
were   mortgaged    to    appellant    Baskett,    they  were  within 
Henderson  county,  the  record  of  the  mortgage  in  that  county 
(the  owner  being  a  non-resident  of  this  State)  was  effectual 
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to  create  a  lien  thereon.  Section  495,  Kentucky  Statutes, 
1899.  It  was  decided  in  the  case  of  the  General  Cass,  Brown, 
Adm.,  334,  that  the  true  criterion  by  which  to  determine 
whether  any  water  craft  or  vessel  is  subject  to  admiralty 
jurisdiction  is  the  business  or  employment  for  which  it  is 
intended,  or  is  susceptible  of  being  used,  or  in  which  it  is 
actually  engaged,  rather  than  its  size,  form,  capacity,  op 
means  of  propulsion. 

Section  3  of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  St.,  1901,  p.  4),  in  defining  the  word  "vesseP* 
as  used  in  the  statutes,  says:  "The  word  ^vessel'  includes 
every  description  of  watercraft  or  other  artificial  contrivance  / 
nsed,  or  capable  of  being  used,  as  a  means  of  transportation 
on  water." 

In  the  following  cases  it  has  been  held  that  a  barge  was  I  I 
such  craft,  and  was  included  within  the  jurisdiction  of  the!  / 
admiralty  courts:  Disbrow  v.  The  Walsh  Bros.  (D.  C.)  36* 
Fed.,  607;  Wood  v.  The  Two  Barges  (C.  C.)  46  Fed.,  204; 
The  Dick  Keyes,  1  Biss.,  408,  Fed.  Cas.  Xo.  3,898 ;  The  City 
of  Pittsburg  (D.  C.)  45  Fed.,  699.  Statutes ,  requiring  the 
registration  of  conveyances  are  for  the  purpose  of  giving  no- 
tice to  intending  purchasers  and  creditors.  The  United 
States  statute  quoted  supra  has  that  purpose.  Of  such  ves- 
sel moving  from  place  to  place,  and  through  many  jurisdic- 
tions, purchasers  or  creditors  could  have  no  other  safe  means 
of  informing  themselves  upon  these  points.  It  could  not  be 
known  with  any  certainty  where  they  may  have  been  in  the 
course  of  their  voyage,  and,  if  it  were  competent  to  create 
a  lien  on  them  by  mortgage  at  every  point  where  they  may 
have  touched,  inextricable  confusion  and  opportninity  for 
fraud  would  result.  The  federal  statute  is  the  only  efficacious 
and  practical  method  of  dealing  with  the  subject.  The  State 
courts  can  and  will  enforce  liens  upon  property  and  rights 
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thereto  created  by  federal  statutes  as  they  could  if  created 
by  State  statutes,  unless  the  federal  statutes  confer  exclusive 
jurisdiction  therefor  upon  the  United  States  courts. 
-y^What  has  just  been  said  concerning  the  recording  of  Bas- 
kett's  mortgage  applies  with  equal  force  to  appellant  Ar- 
nold's bill  of  sale  and  to  his  contracts  for  liens  upon  the  barges 
built  by  him  for  Eastin  and  not  paid  for.  But  there  are 
other  questions  affecting  this  transaction  that  should  be  de- 
cided. The  record  does  not  state  the  grounds  upon  which 
the  circuit  court  based  its  judgment  in  denying  appellant 
Arnold's  title  to  the  boat  and  barges,  but  the  record  does 
show  the  following  facts :  The  debtor  Eastin  was  hopelessly 
Insolvent  on  August  20,  1900.  For  a  long  time  prior  thereto 
he  had  been  indebted  to  Arnold  for  balances  owing  and  past 
due  upon  barges  built  by  Arnold  and  sold  to  Eastin.  The 
steamer  and  the  barges  are  shown  to  have  been  worth  at  the 
time  of  their  transfer  as  much  as  |9,000  or  more.  Arnold 
bought  them,  it  is  claimed,  for  #3,038.22,  of  which  }2,500  was 
paid  in  cs^sh  when  the  bill  of  sale  was  executed,  and  the 
remainder  by  the  satisfaction  of  an  indebtedness  from  Arnold 
to  Eastin  of  |538.22.  Upon  the  whole  record  we  conclude 
that  this  sale  was  not  made  bona  fide;  that  Eastin  intended 
to  give  to  his  creditor  Arnold  a  preference  over  his  other 
creditors,  knowing  at  the  time  that  he  was  insolvent ;  that  at 
the  most  the  |2,500  was  regarded  by  the  partie's  as  an  ad- 
vancement or  loan,  which  was  to  be  paid  to  Arnold  if  Eastin 
should  weather  his  financial  storm,  or  otherwise  Arnold  wa^ 
to  have  the  boat  and  barges  at  the  inadequate  price  of 
$3,038.22.  The  badges  of  fraud  in  law  are  that  Arnold,  the 
creditor,  had  constructive  notice,  if  not  actual  knowledge, 
of  Eastin's  unlawfar  design  to  prefer  Arnold  to  his  other 
creditors  when  both  knew  that  Eastin  was  insolvent  and 
failing.    This  is  shown  both  by  the  grossly  inadequate  price 
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paid  for  the  boat  and  barges,  and  by  the  conduct  of  the 
parties  in  making  the  transfer,  as  well  as  by  their  subsequent 
conduct.  The  failure  of  the  transferee,  Arnold,  to  take  pos- 
i&ession  of  the  property,  but  leaving  it  in  the  possession  and 
control  of  his  vendor,  with  apparent  title  and  ownership; 
the  leaving  the  boats  and  bill  of  sale,  with  insurance  payable 
to  Eastin  as  owner,  indorsed  to  Arnold  as  his  interest  might 
appear,  all  in  the  possession  and  control  of  the  vendor — ^show 
no  delivery  of  the  property..  The  purchase  by  a  creditor 
from  a  failing  debtor  at  a  greatly  inadequate  price,  which 
property  the  creditor  did  not  need,  and  which  he  did  not  exer- 
cise any  control  over  by  way  of  using  or  hiring,  as  an  or- 
dinary business  man  would  have  done  with  his  own,  and  his 
apparent  indifference  to  the  fact  that  the  boats  were  for  a 
time  taken  charge  of  by  the  State  court  receiver  in  proceed- 
ings against  the  debtor;  that  the  putative  purchaser  failed 
to  list  the  property  for  taxation  when  he  gave  his  assess- 
ment list — all  argue  that  the  transaction  was  not  a  sale  in 
good  faith,  and  for  a  fair,  adequate,  consideration.  His  fail- 
ure to  testify  fully  and  candidly,  and  his  failure  to  remember 
most  important  facts  material  to  his  title,  and  of  very  recent 
occurrence,  create  a  suspicion  that  justifies  the  solution  of 
doubts  against  him.  If  we  have  been  led  into  error  in  these 
conclusions,  it  was  easily  within  the  power  of  the  parties 
most  concerned  to  have  prevented  it  by  candidly  stating  all 
the  facts  connected  with  the  transaction,  which  they  did  not 
do.  So  we  find  that  the  circuit  court  was  justified  in  ad- 
judging that  nothing  passed  by  the  bill  of  sale  to  Eastin, 
and  that  the  title  to  the  boat  and  barges  remained  in  him 
till  the  adjudication  in  bankruptcy;  whereupon  the  trustee 
was  vested  with  title  to  the  bankrupt's  property,  including 
that  transferred  by  him  in  fraud  of  his  creditors. 

Section  70a  of  the  bankcapt  law  (Act  July  1,  1898,  c. 
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541,  30  Stat,  565  [U.  S.  Comp.  St.,  1901,  p.  3451])  is  as 
follows:  "The  trustee  of  the  estate  of  a  bankrupt,  upon  his 
appointment  and  qualification,  and  his  successor  or  succes- 
sors, if  he  shall  have  one  or  more,  upon  his  pr  their  appoint- 
ment and  qualification,  shall  in  turn  be  vested  by  operation 
of  law  with  the  title  of  the  bankrupt,  as  of  the  date  he  was 
adjudged  a  bankrupt,  except  in  so  far  as  it  is  to  property 
which  is  exempt  from  all'  ...  (4)  Property  transferred 
by  him  in  fraud  of  his  creditors." 

Such  conveyances  may  be  attacked  within  four  months^ 
under  section  67e  of  the  bankrupt  law  (30  Stat.,  564  [U.  S» 
Comp.  St.,  1901,  p.  3449] ) :  "That  all  conveyances,  trans- 
fers, assignments,  or  incumbrances  of  his  property,  or  any 
part  thereof,  made  or  given  by  a  person  adjudged  a  bank- 
rupt under  the  provisions  of  this  act  subsequent  to  the  pass- 
age, of  this  act  and  within  four  months  prior  to  the  filing  of 
the  petition,  with  the  intent  and  purpose  on  his  part  to  hinder, 
delay,  or  defraud  his  creditors,  or  any  of  them,  shall  be  null 
and  void  as  against  the  creditors  of  such  debtor,  except  as  to 
purchasers  in  good  faith  and  for  a  present  fair  consideration; 
and  all  property  of  the  debtor  conveyed,  transferred,  as- 
signed or  incumbered  as  aforesaid  shall,  if  he  be  adjudged  a 
bankrupt,  and  the  same  is  not  exempt  from  execution  and 
liability  for  debts  by  the  law  of  his  domicile,  be  and  remain 
a  part  of  the  assets  and  estate  of  the  bankrupt  and  shall 
pass  to  his  said  trustee,  whose  duty  it  shall  be  to  recover 
and  reclaim  the  same  by  legal  proceedings  or  otherwise  for 
the  benefit  of  the  creditors.  And  all  conveyances,  transfers^ 
or  incumbrances  of  his  property  made  by  a  debtor  at  any 
time  within  four  months  prior  to  the  filing  of  the  petition 
against  him,  and  while  insolvent,  which  are  held  null  and 
void  as  against  the  creditors  of  such  debtor  by  the  laws  of  the 
State,  territory  or  district  in  which  such  property  is  situate^ 
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shall  be  deemed  null  and  void  under  this  act  against  the 
creditors  of  such  debtor,  if  he  be  adjudged  a  bankrupt,  and 
such  property  shall  pass  to  the  assignee  and  be  by  him  re- 
claimed and  recovered  for  the  benefit  of  the  creditors  of  the 
bankrupt.^ 

Section  67e  pertains  to  frandnlent  transfers,  without  ref- 
ence  to  a  preference  of  creditors. 

Section  60a,  30  Stat.,  562  (U.  S.  Comp.  St.,  1901,  p.  3445) 
defines  a  preference,  and  section  60b  gives  to  a  trustee  the 
right  to  recover  a  preference  when  the  person  receiving  it, 
or  to  be  benefited  thereby,  shall  have  had  reasodable  cause 
to  believe  the  transfer  was  intended  as  a  preference.  Those 
sections  read  as  follows: 

^'Sec.  60a.  A  person  shall  be  deemed  to  have  given  a  pref- 
erence if,  being  insolvent,  he  has  procured  or  suffered  a  Judg- 
ment to  be  entered  against  himself  in  favor  of  any  person,  or 
made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  judgment  or  transfer  will  be  to  enable 
any  one  of  his  creditors  to  obtain  a  greater  percentage  of 
his  debt  than  any  other  of  such  creditors  of  the  same  class. 

"(b)  If  a  bankrupt  shall  have  given  a  preference  within 
four  months  before  the  filing  of  a  petition,  or  after  the  filing 
of  the  petition  or  before  the  adjudication,  and  the  person  re- 
ceiving it,  or  to  be  benefited  thereby,  or  his  agent  acting 
therein,  shall  have  had  reasonable  cause  to  believe  that  it 
was  intended  thereby  to  give  a  preference,  it  shall  be  voidable 
by  the  trustee,  and  he  may  recover  the  property  or  its  value 
from  such  person." 

Section  57g,  30  Stat.,  560  (U.  S.  Comp.  St.,  1901,  p.  3448) 
provides  that  "the  claims  of  creditors  who  have  received  pref- 
erences, shall  not  be  allowed  unless  such  creditors  shall  sur- 
render their  preferences.'* 

Vol.  lie-45 
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Sections  67a,  67d,  30  Stat.,  564  (U.  S,  (Jomp.  St,  1901, 
p.  3449)  are  directed  to  liens  bad  for  want  of  record,  fraud, 
or  other  reasons,  and  are  as  follows: 

**(a)  Claims  which  for  want  of  record  or  for  other  rea- 
sons wonld  not  have  been  valid  liens  as  against  the  claims 
of  the  creditors  of  the  bankrupt  shall  not  be  liens  against 
his  estate/' 

'^(d)  Liens  given  or  accepted  in  good  faith  and  not  in  con- 
templation of  or  in  frand  upon  this  act,  and  for  a  present 
consideration,  which  have  been  recorded  according  to  law, 
if  record  thereof  was  necessary  in  order  to  impart  notice, 
shall  not  be  affected  by  this  act/' 

Although  the  bill  of  sale  was  executed  more  than  four 
months  before  the  filing  of  the  petitions  in  bankruptcy,  the 
facts  that  it  had  not  been  recorded  in  the  office  required  by 
statute  to  constitute  it  notice  as  against  creditors,  and  that 
the  vendor  continued  in  the  possession  of  the  property,  render 
the  sale  void  as  to  creditors;  and  the  registering  of  the  bill 
within  the  four  months  brings  the  whole  transaction  within 
the  purview  of  the  legislation  against  acts  of  bankruptcy. 

The  facts  show,  as  before  stated,  that  the  transfer  was  not 
only  not  in  good  faith,  but  that  the  consideration  was  so  inade- 
quate as  to  raise  the  presumption  that  the  purchaser  must 
have  known  of  Eastin's  purpose  to  defraud  his  creditors.  The 
trustee  in  bankruptcy  had  come  into  the  State  court,  and 
invoked  its  equitable  jurisdiction  to  enable  it  to  regain  the 
possession  of  the  bankrupt's  property  from  one  claimed  to 
be  not  entitled  to  the  possession.  In  our  opinion,  it  would 
have  been  competent  for  the  State  court  to  have  required 
the  trustee,  as  a  condition  to  its  granting  the  relief  sought, 
that  the  person  in  possession  should  be  restored  the  money 
which  he  had  paid  Qxxt  on  the  property  to  preserve  it,  or 
impose  such  other  equitable  terms  as  the  oonrt  might  have 
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required  from  any  other  suitor  under  similar  circumstances* 
And  the  court  might  have  done  this,  although  it  was  with* 
in  the  jurisdiotion  of  the  federal  court  to  have  allowed  such 
relief  in  finally  reckoning  the  liens  and  claims  of  creditors 
in  the  bankruptcy  proceedings.  For  a  court  of  chancery 
ought  to  do  complete  justice^  or  it  should  reqdire  it  to  be 
done  by  a  litigant  claiming  its  aid  before  acting  on  his  be- 
half. In  this  case  it  is  claimed  that  appellant  Arnold  paid 
about  $1^00  that  were  liens  against  the  boat,  for  which  she 
had  been  libeled.  These  liens  were  superior  to  those  of  Eas- 
tings general  creditors.  Their  discharge  by  Arnold  was  a 
benefit  to  the  bankrupt's  estate  to  that  extent.  They  must 
have  been  paid  by  the  creditors,  or  by  the  assets,  to-wit, 
the  boat,  before  general  creditors  would  have  been  entitled 
to  anything.  It  is  but  just  that  Arnold  should  be  reimbursed 
that  sum,  notwithstanding  that  he  may  not  have  acted  in 
good  faith  towards  the  creditors  in  other  particulars,  and,  as 
he  had  possession  of  the  boat,  the  circuit  court  might  have 
required  that  he  be  repaid  this  sum  before  it  would  compel 
him  to  deliver  the  boat  to  the  trustees  for  the  creditors. 
However,  Arnold,  upon  the  announcement  of  the  court's  judg- 
ment finding  that  he  had  not  title  to  the  boat,  voluntarily 
surrendered  her  to  the  trustee  in  bankruptcy.  It  was  not 
competent  thereafter  for  the  State  court  to  undertake  to 
audit  claims  against  the  bankrupt  estate  or  any  of  its  as- 
sets, and  to  adjudge  their  priorities.  What  it  might  have 
required  as  a  condition  to  granting  its  equitable  relief  upon 
the  petition  of  the  trustee  it  did  not  do,  nor  does  Arnold 
complain  on  this  appeal  of  such  failure.  These  claims  are 
furthermore  maritime  liens,  jurisdiction  to  enforce  which  is 
exclusively  given  to  the  federal  courts,  and  while,  as  we  have 
stated,  the  State  court  might  have  withheld  its  action  In 
favor  of  the  trustee  unless  he  should  make  Arnold  whole  !n 
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this  matter^  it  can  not,  after  it  has  acted  and  adjudged  tbc 
title  to  the  trnstee,  and  after  Arnold  has  delivered  the  pos- 
session  of  the  property  to  the  trustee,  and  he  has  received  it, 
proceed  to  adjudge  independently  npon  matters  that  are 
beyond  its  jurisdiction. 

As  to  the  lien  upon  the  dock  at  Evansville,  whether  or 
not  it  is  a  vessel,  within  the  contemplation  of  the  United 
States  Statutes  (The  Old  Natchez  [D.  C]  9  Fed.,  476;  Cope 
V.  Vallette  Dry  Dock  [D.  C-]  10  Fed.,  142)  the  alleged  con- 
tract for  building  material  and  means  furnished  to  construct 
the  dock  are  not  matters  within  the  maritime  jurisdiction. 
People's  Ferry  Co.  v.  Beers,  20  How.,  393,  15  L.  Ed.,  961; 
Edwards  v.  Elliott,  21  Wall.,  532,  22  L.  Ed.,  487;  Young  v. 
The  Ship  Orpheus  2  Cliflf.,  29,  Fed.  Gas.  No.  18,169.  At  that 
time  the  dock  was  but  a  chattel  within  the  State  of  Indiana 
(Stinson  v.  Minor,  34  Ind.,  89),  though  it  appears  now  to 
be  in  the  Ohio  river,  and  within  the  jurisdiction  of  the  courts 
of  this  State  upon  a  proper  case.  The  right  of  Arnold,  under 
the  alleged  agreement  for  a  lien  upon  the  dock,  must,  how- 
ever, be  based  upon  the  laws  of  Indiana,  and  not  of  this  State, 
as  his  contract  was  made  there  while  the  property  was 
within  that  jurisdiction.  Bums'  Rev.  St.  Ind.,  1901,  section 
6638,  provides:  ^'No  assignment  of  goods  by  way  of  mort- 
gage shall  be  valid  against  any  other  person  than  the  parties 
thereto,  where  such  goods  are  not  delivered  to  the  mortgagee 
or  assignee  and  retained  by  him,  unless  such  assignment  or 
mortgage  shall  be  acknowledged  as  provided  in  case  of  deeds 
of  conveyance  and  recorded  in  the  recorder's  office  of  the 
county  where  the  mortgagor  resides  within  ten  days  after 
the  execution  thereof." 

The  Indiana  Supreme  Court^  in  considering  similar  oon* 
tracts  as  affecting  the  rights  of  subsequent  creditors,  holds 
that,  unless  a  mortgage  is  executed  and  recorded  in  strict 
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accordance  with  tbe  statute,  it  is  not  valid  as  against  cred- 
itors. Granger  v.  Adams,  90  Ind.,  87;  Sidener  v.  Bible,  43 
Ind.,  230;  Ames  v.  Warren,  76  Ind.,  512,  40  Am.  Rep.,  258; 
Lockwood  V.  Slevin,  26  Ind.,  124.  In  State  v.  Griffin,  16 
Ind.  App.,  558,  45  N.  E.,  936,  the  court  said :  "The  Supreme 
Court  of  this  State  has  many  times  had  occasion  to  apply 
the  provisions  of  this  section,  and  has  uniformly  held  that 
a  chattel  mortgage,  to  be  invalid  as  to  persons  not  parties 
thereto,  must  be  recorded  in  the  county  in  which  the  mort- 
gagor resides,  and  within  ten  days  after  its  execution.''  In 
Seavey  v.  Walker,  108  Ind.,  78,  9  N.  E.,  347,  it  was  said: 
"The  controlling  question  made  at  the  trial  was  upon  the  na- 
ture, good  faith,  and  validity  of  the  alleged  sale  and  trans- 
fer of  the  mortgaged  property  to  Seavey  and  Morgan  & 
Beach.  .  •  .  If  the  bill  of  sale  in  evidence  in  this  case 
was  in  legal  effect  only  a  mortgage,  as  the  circuit  court  may 
have  concluded  it  was,  then  it  was  void  for  not  having  been 
recorded  within  ten  days  after  its  execution." 

The  trustee  in  bankruptcy  peculiarly  represents  the  cred- 
itors of  the  bankrupt,  the  alleged  mortgagor.  His  claim  is 
essentially  on  their  behalf,  and  is  an  tittack  for  them  upon 
the  claim  of  the  specific  creditor  that  he  has  a  mortgage  lien 
upon  the  property.  The  validity  of  the  alleged  mortgage 
as  to  such  creditors  does  not  depend  alone  upon  its  existence 
and  due  execution  and  a  fair  consideration.  By  the  express 
terms  of  the  statute,  doubtless  passed  out  of  consideration 
of  the  necessity  for  the  protection  of  commercial  transac- 
tions made  upon  the  faith  of  the  debtor's  apparent  state  of 
solvency,  it  must  be  recorded  in  the  proper  office  of  registry, 
where  such  creditors  may  be  apprised  of  all  claims  or  liens 
upon  the  debtor's  property,  so  that  they  may,  before  they 
part  with  their  goods,  protect  themselves,  or  advisedly  take 
the  risk  of  the  credit.    While,  as  between  the  debtor  Eastin 


Digitized  by  VjOOQIC 


710 KENTUCKY  REPORTS. [Vol.  116 

Arnold,  &c.,  v.  Eastin's  Trustee,  &c. 

and  the  creditor  Arnold,  the  transaction  regarding  the  dock 
at  Evansville  and  the  barges  sold  by  him  might  be  enforce- 
able, to  allow  the  lien  as  against  Eastings  other  creditors, 
especially  those  who  gave  him  credit  without  knowledge  or 
notice  of  its  existence,  would  be  at  war  not  only  with  the 
letter,  but  the  purpose,  of  the  statutes.  The  circuit  court 
should  not,  under  the  statutes  quoted,  and  under  the  de- 
cisions of  the  Supreme  Court  of  Indiana,  have  imposed  the 
condition  of 'the  payment  of  the  $735  alleged  lien  before  ad- 
judging the  possession  of  theniock  to  the  trustee.^ 

We  conclude  that  the  judgment  of  the  circuit  court  deny- 
ing the  lien  to  appellant  Baskett  must  be  affirmed,  and  the 
judgment  upon  the  cross-appeal  of  the  trustee,  in  so  far  a0 
barges  named  in  the  judgment  must  be  affirmed.  But  the 
judgment  denying  the  title  of  Arnold  to  the  steamer  and 
it  allows  or  directs  the  allowance  of  claims  to  Arnold,  must 
be  reversed.  To  the  extent  that  it  is  reversed  the  cause  ie 
remanded  for  proceedings  consistent  herewith. 

Petition  for  rehearing  by  appellant  Arnold  overruled. 
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Case  77 — 6epabate  ActioiNs  by  the  Commonwealth  and  bt  the  City 

OF  LOXnSVILLE  AGAINST  THE  ToUNG  MeN*S  CHRISTIAN  ASSOCIATION 

TO  Reooveb  Taxes  on  Pboperty  Owned  by  Said  Association. — 
Nov.  12. 


Oommonwealth  v.  Young  Men's  Christian 
Association. 

APPEAL    FBOM    DAVIESS    OIBCUIT    COUBT. 
APPEAL    FBOM    JEFFEBSON    CIBCUIT    O0X7BT,    CHANGEBY    DIVISION. 

Fbom  Judgments  fob  Defendants  m  Each  Case  Plaintiffs  Appeal. 

Taxation — Exemption — ^Placb  Used  fob  Religious  Wobship — Insti- 
tution OF  PuBELY  Public  Chabity. 

Held:  1.  A  Young  Men*s  Christian  Association,  organized  to  en- 
deavor to  bring  young  men  under  moral  and  religious  influences, 
and  holding  meetings  every  Sunday  afternoon  in  a  building  owned 
by  the  association,  where  a  service  ,was  had,  hymns  were  sung, 
and  the  Scriptures  were  read  and  expounded,  actually  used  its 
T3Ullding  for  religious  worship,  within  the  meaning  of  Constitu- 
tion, section  170.  exempting  property  so  used  from  taxation. 

2.  A  Young  Men's  Christian  Association,  organized,  to  endeavor  to 
bring  young  men  under  moral  and  religious  influences,  to  aid 
.  them  in  selecting  suitable  boarding  places  and  securing  employ- 
ment, ajid  by  other  means  to  surround  them  with  Christian  in- 
fluences, and  actually  engaging  in  such  work,  and  also  furnish- 
ing instruction,  keeping  open  libraries,  gymnasiums,  lists  of 
boarding  houses,  etc.,  and  membership  in  which  Is  nontransfer- 
able, giving  no  property  right— the  membership  fee  being  merely 
nominal— is  an  institution  of  purely  public  charity,  within  Con- 
stitution, section  170,  exempting  property  of  such  Institutions 
from  taxation. 

H.  L.  STONE  AND  J.  B.  CLARK,  attobneys  fob  appellants. 

The  only  question  which  the  pleadings  raise  for  the  determina- 
tion of  the  court  is  whether  appellee's  property,  or  either  parcel 
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thereof,  is  exempt  from)  taxation  under  the  provisiong  of  the 
€3nstitutioin»  anti  the  statute  enax;ted  in  pursuance  thereof. 

The  appellee's  contention  is  that  it  is  exempt  from  taxation 
on  three  separate  and  distinct  grounds:  (1)  Because  it  is  a 
place  actually  used  for  religious  worship;  (2)  because  it  is  an 
Institution  of  education  not  used  or  employed  for  gain,  &c.,  and 
(3)  because  it  is  an  institution  of  purely  public  charity. 

1.  I6  it  exempt  for  religious  uses?  The  language  of  the  Con- 
stitution is*: 

"There  shall  be  exempt  from  taxatios.  •  •  •  places  actually 
used  for  religious  worship,  with  the  grounds  attached  theceta 
and  used  and  appurtenant  tx)  the  house  of  worship,  not  exceed- 
ing one-half  acre  in  cities  and  towns.    .    .    • 

The  language  of  the  response  pertinent  is: 

"iSince  the  association  has  occupied  its  present  building  above 
mentioned,  said  services  (religious)  have  been  conducted  usually 
in  a  large  room  known  as  the  chapel  on  the  second  floor  .  .  . 
but  said  services  have  lately  been  held,  and  during  the  summer 
months  of  the  year  will  perhaps  generally  be  held,  in  the  room 
situated  in  the  basement  of  said  building,  and  occupying  the 
whole  of  the  northeast  part  of  the  building,  and  known  as  the 
"gymnasium." 

I  wish  to  draw  the  court's  attention  sharply  to  two  points: 
(1)  The  response  does  not  say  that  it  was  so  used  on  the  15th 
day  of  September  of  the  years  mentioned  in  the  statement  It 
does  not  claim  that  it  had  two  rooms  in  use  at  the  same  time 
for  religious  purposes,  and  the  15th  day  of  September  fixes  the 
liability  of  the  room  that  was  not  in  use;  and  (2)  it  does  not 
show  that  the  same  room,  for  instance  the  gymnasium,  is  not 
concurrently  used  for  other  than  religious  purposes,  and  constru- 
ing against  the  pleader  we  assume  that  other  uses  were  made  of 
the  rooms  in  which  religious  devotions  were  conducted.  "We  sub- 
mit, therefore,  that  the  response  does  not  bring  a  single  room 
within  the  exception. 

Certainly  no  other  room  than  that  used  for  religious  pur- 
poses would  be  exempt,  for  it  is  the  use  and  not  the  ownership 
that  determines.  , 

It  makes  no  difference  whether  business  rooms  or  business 
houses  are  built  on  the  same  half-acre  lot  under  different  roofs, 
or  under  the  same  roof.  Although  the  store  rooms  and  gym- 
nasium and  school  rooms  belong  toi  the  defendant,  and  are  even 
under  the  same  roof  as  the  room  in  which  they  hold  religious 
services,  yet  when  they  have  a  different  use  they  are  liable  for 
taxation.  We  think  that  the  exception  in  the  Constitution  re- 
fers to  churches  only,  certainly  not  to  sewing  machine  stores. 
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dry  goods  stores,  &c.»  which  can  not  be  said  to  be  appurtenant 
to  a  bouse  of  religious  worship.  At  most,  the  defendant  would 
have  to  value  the  room  in  which  the  religious  worship  was  con- 
'  ducted,  and  have  that  much  of  its  property,  exempted. 

2.  Is  the  appellee  an  Institution  of  purelly  public  charity? 

We  submit  that  the  evidence  shows  (1)  that  the  payroll  of  the 
officers  and  employes  of  appellee  approximate  $590  a  month; 
(2)  the  total  receipts  of  the  ins-titution  for  the  year  ending  June 
30,  1900,  were  $21,361.12;  (3)  the  lockers  in.  the  gymnasium  are 
rented  to  the  members,  for  which  they  pay  extra  $1  per  year; 
(4)  the  towels  are  charged  for  extra  also  to  the  members;  (5) 
none  of  the  privileges  of  the  gymnasium  are  open  gratuitously 
to  the  public  at  large;  (6)  the  privileges  of  tjie  barber  shop  are 
open  to  the  public  and  tho^e  who  patronize  it  must  pay  for  the 
service  rendered. 

From  this  statement  of  facts  it  is  impossible  to  reach  the  con- 
clusion that  the  appellee  is  an  institution  of  purely  or  wholly  pub* 
lie  chanty. 

AUTHORITIES   CITBiD. 

Trustees  of  Ky.  Female  Orphans'  School  v.  City  of  Louisville, 
100  Ky.,  470;  City  of  Newport  v.  Masonic  Temple  Assn..  21 
R.,  1785;  Young  Men's  Protestant  Temperance  and  Benevolent 
Assn.  V.  Fall  River,  160  Mass.,  409;  Young  Men's  Christian 
Assn.  V.  Paterson,  61  N.  J.  L.,  420;  Auburn  v.  Young  Men's 
Christian  Assn.,  86  Me.^  244;  Philadelphia  v.  Masonic  Home  of 
Philadelphia.  160  Pa.,  572;  Barbee  v.  City  of  Dallas,  64  S.  W.. 
1018;  Book  Agents  of  the  Methodist  Episcopal  Church  v.  Hln- 
ton,  21  S.  W.,  321;  Bosworth,  Sheriff,  v.  Chautauqua  Assembly, 
65  S.  W.,  602;  Broadway  Christian  Church  v.  Commonwealth, 
Trustees  of  Broadway  Christian  Church  v.  Gross,  66  S.  W..  32; 
"Widows'  and  Orphans'  Home  of  Odd  Fellows  of  Kentucky  v. 
Bosworth,  Sheriff,  70  S.  W.,  280. 

HELiM  &  BRUCE,  attobnets  fob  appellee. 

AUTHORITIES   CITED. 

1.  The  exemption  from  taxation  of  public  property  and  the 
property  of  churches,  schools  and  other*  institutions  devoted  ex- 
clusively to  the  public  good  is  not  the  exception  but  the  rule; 
«nd  statutes  to  this  effect  ought  to  receive  a  fair  and  reasonable 
construction.  Yale  University  v.  New  Haven,  71  Conn.,  316,  42 
Alt.  Rep.,  87,  92;   State  v.  Collector  of  Jersey  City,  24  N.  J.  iL., 
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108,  120;   Association  for  Colored  Orphans  v.  Mayor  of  N.  Y.. 
104  N.  Y.,  581,  586,  12  N.  E.  R..  279.  281. 

?.  The  Young  Men's  Christian  Association  is  an  "Institution  of 
purely  public  charity."  Trustees  of  Xy.  Female  Orphan  ^hool 
V.  City  of  Louisville,  100  Ky.,  470;  City  of  Louisville  v.  Board 
of  Nazareth,  &c.,  100  Ky.,  518;  Gerke  v.  Purcell,  25  Ohio  St., 
'  240;  Episcopal  Academy  v.  Philadelphia,  150  Pa.  St,  565;  Phila- 
delphia V.  Women's  Christian  Association.  125  Pa.  St.,  579. 

3.  Contemporaneous  construction.  Clark's  Run  Turnpike  Co. 
V.  Com.,  96  Ky.,  525. 

4.  Authorities  explained.  City  of  Newport  v.  Masonic  Tem- 
ple Assn.,  21  Ky.  Law  Rep.,  1785;  Odd  Fellows  v.  Bosworth,  23 
Ky.  Law^  Rep.,  1505;  Com.  v.  Lexington  Cemetery,  24  Ky.  Law 
Rep.,  924;  Gray  St.  Infirmary  v.  City  of  Louisville,  23  Ky.  Law 
Rep.,  1274;  Auhurn  v.  Y.  M.  C.  A.,  86  Me..  244,  29  Atl.  Rep., 
992;  State  v.  Patterson,  61  N.  J.  L.,  420,  39  Atl.  Rep.,  655; 

HAYES   &  WEU^,   ATTOENEYS   FOR  APPELLEE. 

SYNOPSIS  AND  LIST  OF  AUTHORITIES.       ' 

1.  The  building  of  appellee  is  "a  place  actually  used  for  re- 
ligious worship."  Const,  of  Ky.,  sec.  170;  Opinion  of  Judge 
Sterling  B.  Toney  in  City  of  Louisville  v.  Y.  M.  C.  A. 

2.  The  appellee  is  in  an  important  sense  an  inntitution  of 
education.  Bosworth,  Sheriff,  v.  Ky.  Chautauqua  Assembly,  23 
R..  1393. 

3.  Appellee  is  an  institution  of  purely  public  charity. 

(1)  Definitions  of  purely  public  charities,  frustees  of  Ky. 
Female  Orphan  School  v.  City  of  Louisville,  100  Ky.,  470;  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  vol.  5,  p.  894;  Ibid.,  p.  897;  Vidal 
V.  Girard,  2  How.  (U.  S.),  127;  Ford,  &c.,  v.  Ford's  Ex'r,  91 
Ky..  572. 

(2)  The  facts  of  this  case  show  clearly  that  appellee  comes 
within  the  approved  definitions  of  a  purely  public  charity. 

(3)  The  charges  made  by  appellee  do  not  deprive  it  of  this 
character.  Philadelphia  v.  Women's  Christian  Assn.,  125  Pa. 
St.,  572. 

(4)  Appellee's  membership  regulation  does  not  destroy  its 
character  as  a  purely  public  charity.  Donnahugh's  Appeal,  86 
Pa.  St..  306. 

(5)  Appellee  contrasted  with  mutual  benefit  associations.  City 
of  Newport  v.  Masonic  Temple  Assn.,  21  R.,  1785. 

(6)  Tho  property  of  appellee  does  not  belong  to  the  so-called 
members,  and  would  not  go  to  them  upon  a  dissolution  of  the 
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association,  and  the  public  has  the  right  (which  would  be  pro- 
tected by  the  courts)  to  have  the  charity  properly  applied.  Ky. 
etats.,  sec.  323;  Ency.  PI.  &  Ft.,  vol.  22,  pp.  204  and  205;  Cham- 
bers y.  Baptist  Educational  Society,  1  B.  Mon.,  215  r  Bap.  Church 
v.  Preabsrterian  Church,  18  B.  Mon.,  636;  Fitterer  v.  Crawford, 
50  L.  R,  A..  191. 

(7)  All  of  appellee's  property  is  exempt  Trustees  of  Ky.  Female 
Orphan  School  v.  City  of  Louisville,  supra;  Methodist  Episco- 
(pal  Church  iSouth  v.  Hinton  (Tenn.),  19  L.  R.  A.,  289. 

(8)  It  would  be  competent  to  support  by  taxation  auch  an 
institution  as  the  appellee. 

(9)  The  cases  following  the  leading  case  in  Kentucky  strength- 
en our  contention.  City  of  Louisville  v.  Nazareth  Literary  and 
Benevolent  Institution  and  other  cases  heard  with  it,  100  Ky., 
618. 

(10)  In  other  States  the  Toung  Men's  Christian  Association  is 
regarded  as  a  charitable  institution.  American  Sunday-school 
Union  v.  Taylor,  161  Pa..  307,  23  L.  R.  A.,  695;  Y.  M.  C.  A. 
of  Omaha  v.  Douglass  County,  60  Neb.,  642,  52  L.  R.  A.,  123; 
City  of  Auburn  v.  Y.  M.  C.  A.,  29  AtL.  992;  State  v.  Patterson, 

.  39  Atl.,  655.  distinguished. 

(11)  The  rule  that  exemptions  from  taxation  are  strictly  con- 
strued is  not  applicable  to  this  case.  Trustees  Female  Orphan 
School  V.  City  of  Louisville,  iupra;  12  Am.  &  Eng.  Ency.  of 
•Law,  2d  ed.,  306;  Yale  University  v.  New  Haven,  71  Conn.,  316, 
43  L.  R.  A.,  490. 

JNO.  C.  STROTHKR,  attobney  fob  appellee. 

POINTS    AND    AUTHORITIES. 

1.  The  preamble  to  the  act  incorporating  appellee  shows  the 
religious,  moral  and  Intellectual  purposes  and  gives  character  to 
the  entire  act  of  incorporation.  Sutherland  on  Statutory  Con- 
struction, sees.  212-213-247. 

2.  Contemporary  jconstruction  and  ofiBcial  usage  for  a  long 
period  by  the  persons  charged  with  the  administration  of  a  law 
are  among  the  legitimate  aids  in  the  interpretation  of  statutes. 
Sutherland   on    Statutory    Construction,    sec.   309.     Cases   criti- 

.  clzed  and  explained:  City  of  Newport  v.  Masonic  Temple  Co., 
21  R.,  1785;  Morningstar  v.  Hazelip,  23  Ohio  St.,  144;  Philadel- 
phia V.  Masonic  Home,  160  Pa.,  752;  Delaware  County  Institute 
v.  Delaware  County,  94  Pa.;  Bangor  v.  Masonic  Lodge,  73  Me., 
428;  Babb  v.  Reed,  28  Am.  Dec,  650;  Young  Men's  Pro.  Ben. 
Soc.  V.  Fall  River,  160  Mass.,  409;  State  v.  Patterson,  39  AtL, 
655;  Auburn  v.  Y.  M.  C.  A.,  29  AtL,  992. 
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3.  Appellee  Is  aa  Institution  of  purely  public  charity  and  is 
exempt  as  such  an  in^tution  from  tajcation  on  all  of  its  prop- 
e»*ty. 

4.  It  is  an  institution  of  education  not  used  or  employed  for 
gam  by  any  person  or  corporation. 

5.  Appellee's  property  and  ground  is  a  place  actually  used  for 
religious  worship  and  upon  any  and  all  of  these  grounds  is  ex- 
empt from  taxation.  Gerke  v.  Purcell,  25  Ohio  SU,  229,  120 
Mass.,  432;  Episcopal  Academy  v.  Philadelphia,  150  Pa.  St,  565; 
Donohugh's  Appeal,  &6  Pa.  St.,  312;  Boyd  v.  Fire  Ins.  Patrol, 
120  Pa.  St..  624;  Philadelphia  v.  Women's  Christion  Assn.,  12» 
Pa.  St,  572;  Bird  Orphaa  Asylum  v.  School  District,  90  Pa. 
iSt,  21;  Methodist  Episcopal  Church  South  y.  Hinton,  92.Tenn., 
188;  State  y.  Fisk  University,  3  Pick..  333;  Trustees  Ky.  Female 
Orphan  School  /v.  Louisville,  100  Ky.,  470;  LiouLsville  T.  Board 
of  Nazareth,  &c,  100  Ky.,  518. 

Opinion  of  the  court  by  JUDGE  O'REAR — ^Affibmino. 

These  two  appeals  involve  a  common  question,  namely,  the 
liability  of  the  property  of  appellee  to  taxation.  In  each  ease 
the  appellee  owns  a  large  and  valuable  building,  used  in 
part  for  other  purposes  than  directly  by  the  association. 
Rooms  in  the  buildings  are  rented  to  raise  revenue  to  help 
to  maintain  the  institutions.  A  considerable  part  of  the 
buildings  are  constantly  used  by  the  associations  for  their 
meetings  and  other  work.  In  each  case,  also,  the  appellee 
bwns  a  vacant  lot  and  other  property,  pending  its  sale.  The 
.  lots  were  taken  in  payment  of  donations  to  the  institutions. 
Appellee's  claim  of  non-liability  to  taxation  depends  upon 
the  character  of  the  institutions. 

All  property  must  share  in  bearing  the  burden  of  govern- 
ment, except  such  as  by  the  Constitution  is  expressly  exempt* 
Section '170  of  that  instrument  is  as  follows:  "There  shall 
be  exempt  from  taxation  public  property  used  for  piublie 
purposes,  places  actually  used  for  religious  worship,  with 
the  grounds  attached  thereto  and  used  and  appurtenant  to 
the  house  of  worship,  not  exceeding  one-half  acre  in  cities 
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or  towns,  and  not  exceeding  two  acres  in  the  country;  places 
of  burial  not  held  for  private  or  corporate  profit,  institutions 
of  purely  public  charity,  and  institutions  of  education  not 
used  or  employed  for  gain  by  any  person  or  corporation,  and 
the  incoipe  of  which  is.  devoted  solely  to  the  cause  of  educa- 
tion; public  libraries,  their  endowments,  and  the  income 
of  such  property  as  is  used  exclusively  for  their  maintenance ; 
all  parsonages  or  residences  owned  by  any  religious  society, 
and  occupied  as  a  home,  and  for  no  other  purpose,  by  the 
minister  of  any  religion,  with  not  exceeding  one-half  acre 
of  ground  in  towns  and  cities  and  two  acres  of  ground  in 
the  country  appurtenant  thereto."  Appellees  claim  to  come 
within  the  classes  of  exempted  objects  above  named,  on 
three  grounds:  (1)  That  their  buildings  are  places  actually 
used  for  religious  worship,  and  do  not  exceed  one-half  acre 
of  ground;  (2)  that  they  are  institutions  of  purely  public 
charity;  and  (3)  that  they  are  institutions  of  education,  not 
used  or  employed  for  gain  by  any  person  or  corporation,  and 
the  income  of  which  is  devoted  solely  to  the  cause  of  educa- 
tion. The  circuit  courts  of  Daviess  and  Jefferson  counties? 
each  sustained  the  claims  of  exemption. 

The  act  of  Legislature  granting  the  charter  to  appellee, 
the  Louisville  Association,  approved  April  3,  1878  (2  Acts 
1878,  p.  280,  c.  744)  states  the  purposes  of  the  association 
thus:  "Whereas,  certain  persons  have  associated  them- 
selves together  as  a  Young  Men's  Christian  Association,  for 
the  promotion  of  religion,  morality,  and  intellectual  and  so- 
cial improvement;  for  the  better  promotion  of  these  ends 
desire  a  charter  of  incorporation,  therefore,  be  it  enacted," 
etc. 

The  constitution  adopted  by  the  association,  in  which  is 
set  forth  its  purposes,  declares: 

"Section  1.  It  shall  be  the  object  of  the  association  to  seek 
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out  joimg  men  and  endeavor  to  bring  them  under  moral 
and  religious  influences;  to  secure  their  attendance  at  some 
place  of  worship;  to  intuoduce  them  to  the  members  and 
privileges  of  this  association;  to  aid  them  in  selecting  suit- 
able boarding  places  and  employment,  and  by  every  possible 
means  to  surround  them  with  Christian  influences. 

"Sec.  2.  Members  shall  -exert  themselves  to  interest  the 
churches  to  which  they  may  belong  in  the  object  and  welfare 
of  the  association,  and  use  all  proper  means  to  increase  its 
usefulness." 

The  objects  and  purposes  of  the  Owensboro  Association 
are  substantially  the  same. 

So  much  for  the  apparent  nature  of  the  association.  Act- 
ually, on  every  Sunday  afternoon  there  is  held  in  their  build- 
ings a  religious  service  for  the  worship  of  God.  As  a  witness 
describes  these,  they  are  "much  like  preaching  service,  though 
not  so  formal."  There  are  singing  of  hymns,  reading  of 
Scriptures,  and  expounding  of  the  same,  prayer,  and  gener- 
ally an  invitation  and  exhortation  to  lead  a  Chris- 
tian life.  In  addition  to  these  religious  Sunday  services, 
which  may  be  said  to  correspond  with  the  preaching  services 
of  the  churches,  there  are  regularly  taught  Bible  classes  in 
the  association  buildings,  which  classes  correspond  very 
nearly  tothe  Sunday  school  work  done  by  the  churches.  Oth- 
er religious  studies  are  also  conducted.  All  of  these  services 
are  strictly  religious  services,  and  are  actually  held  in  the 
association  buildings.  In  addition  to  these,  other  work  of  a 
religious  nature  is  done  by  the  association  outside  of  the 
building.  Its  religious  work  is  its  main  work.  Its  secretary 
receives  a  salary.  He  is  the  only  one  of  the  association  who 
receives  any  money  compensation  from  it.  His  duties  are 
quite  similar  to  those  of  a  pastor  of  a  church. 

There  was  nothing,  perhaps,  in  all  that  moved  the  settle- 
ment of  this  country  and  the  establishment  of  its  forms  of 
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government,  more  dominant  than  the  religious  idea.  From 
the  earliest  settlements,  through  every  form  of  social  com- 
pact, and  bj  universal  consent,  ingrafted  now  either  upon  the 
Constitutions  of  the  States  or  upon  their  statutes,  is  the 
idea  that  the  public  well-being  justifies  the  most  liberal  en* 
couragement  of  religious  teachings  and  practices;  and  to 
that  end,  always,  buildings  used  for  religious  worship  have 
been  exempted  from  taxation.  Religious  societies  are 
deemed  to  be  public  benefactors.  Their  teachings  and  moral 
discipline  among  their  members  are  probably  of  as.  much  value 
to  society,  in  keeping  the  peace  and  preserving  the  rights  of 
property,  as  the  most  elaborate  and  expensive  police  system 
without  such  influences.  Hence  they  are  regarded  with  favor. 
No  one  church  or  sect  is  regarded  by  the  law  as  above  any 
other.  Nor  does  the  manner  of  worship  or  the  method  of 
teaching  or  the  creed  affect  this  public  policy.  It  is  there- 
fore not  material  that  the  institution  claiming  the  benefit 
of  the  constitutional  exemption  is  without  an  ordained 
preacher,  or  that  its  methods  involve  a  departure  from  the 
customary  modes  of  worship.  If  the  worship  is  religious, 
commending  itself  to  the  consciences  of  its  votaries,  it  ia 
within  the  pale  of  the  law's  favor.  We  have  no  hesitancy  in 
declaring  that  appellees,  in  the  use  of  their  buildings  as  places 
actually  used  for  religious  worship,  are  exempted  from  taxa- 
tion thereon,  as  being  clearly  within  the  letter  and  intent  of 
section  170  of  our  Constitution.  But  if  the  society  owns 
other  property,  not  actually  used  as  a  place  for  religious  wor- 
ship, or  if  it  owns  property  so  used,  but  in  excess  of  the 
quantity  exempted  by  that  clause  of  the  Constitution  which 
has  been  quoted,  or  if  some  part  of  its  buildings  is  used 
distinctly  for  other  purposes,  such  excess  would  be  liable  to 
taxation  as  other  property,  without  regard  to  its  owner- 
ship, unless  by  some  other  provision  of  the  Constitution  it 
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was  exempt,  which  brings  us*  to  consider  appellees*  claim 
that  they  are  institutions  of  purely  public  charity. 

Charity,  in  its  broad  sense,  should  jibound  in  every  insti- 
tution; tempering  even  the  rigor  of  the  law,  and  meliorating 
the  harsh  conditions  of  life.  It  is  announced  by  Divine 
authority  and  regarded  by  the  common  consent  of  all  en- 
lightened people  as  being  the  chief  of  human  virtues.  When 
property  is  employed  in  its  unselfish  exercise  on  behalf  of 
the  public,  where  it  eases  the  burdens  of  society,  and  in  a 
measure  thereiby  discharges  a  duty  which  the  public,  on  its 
conscience,  owes  to  unfortunate  humanity,  and  is  unrestricted 
save  by  the  limitation  of  ability,  the  charity  may  be  said 
to  be  a  purely  public  one.  ^'Public  charities  are  public 
blessings,  and  the  Commonwealth  is  interested  in  giving 
force  and  eflfect  to  them,"  this  court  declared  in  Chambers 
V.  Baptist  Educational  Society,  1  B.  Mon.,  215.  Aside  from 
that  part  of  the  religious  work  done  by  appellees,  which  may 
be  denominated  devotional,  they  undertake  to  bring  within 
the  religious,  moral,  and  intellectual  influences  of  the  insti- 
tution all  young  men,  and,  for  that  matter,  old  men,  too, 
for  the  betterment,  improvement,  and  protection  from  evil 
influences  and  consequences.  It  is  not  so  much  the  giving 
of  alms,  or  in  aid  of  the  mendicant.  The  endeavor  is  to  reach 
the  boys  and  young  men  before  they  need  alms,  and  before 
they  are  reduced  to  beggary,  and,  by  training  the  minds,  and 
teaching  them  how  to  use  and  preserve  their  bodies,  and  how 
to  live  useful  and  honest  lives,  to  save  them  from  the  lower 
grades  of  misfortune,  so  familiar  in  the  utter  helplessness  of 
abject  poverty  and  disease  and  want.  This  is  accomplished 
iby  the  institution's  keeping  open  attractive  quarters,  where 
libraries  of  useful  books,  current  magazines,  and  newspapers, 
innocent  games  of  amusement,  a  gymnasium  for  the  exer- 
cise and  development  of  the  body,  and  night  schools,  iiffording 
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additional  opportunities  to  such  a&  have  not  had  sufficient 
advantages  in  education,  are  all  accessible  to  whomsoever 
will  avail  himself  of  them,  without  regard  to  creed  or  na- 
tionality. Lists  of  decent  boarding  houses  are  kept,  to  which 
strangers  are  directed.  Proper  acquaintances  and  associa- 
tions are  formed,  and  useful  and  moral  instruction  imparted. 
In  other  words,  they  help  the  helpless,  would  keep  the  inno- 
cent innocent,  and  endeavor  by  placing  clean  ideals  and  ex- 
periences before  the  youth  to  have  them  adopt  them  in  their 
lives.  They  aid  the  uneducated  to  a  limited  but  practical 
education.  This  is  all  done  '*for  the  love  of  God  and  for  the 
love  of  our  neighbor,  in  the  catholic  and  upiversal  sense, 
free  from  the  stain  of  anything  that  is  personal,  private,  or 
selfish;"  and  it  is,  therefore,  as  said  by  this  court  in  Ford 
V.  Ford's  Ex'r.,  91  Ky.,  576,  13  R.,  183,  16  S.  W.,  451,  a 
charity. 

But  it  is  argued  that  however  benevolent  the  purposes 
and  work  of  these  institutions,  they  are  limited  to  their  ovm 
members,  and  consequently  come  under  the  head  of  private, 
instead  of  public,  charities.  The  institutions  have  member- 
ships, for  which  a  nominal  fee  is  exacted.  Many,  if  not 
most,  of  their  privileges,  are  restricted  to  their  own  members. 
But  the  members  have  no  property  right,  or  at  most  but 
a  qualified  and  temporary  one,  in  the  buildings  or  funds  of 
the  associations.  They  receive  no  profits  or  dividends.  Cer- 
tificates of  membership  are  not  transferable,  and  have  no 
money  value.  The  relation  of  the  members  is  similar  to  that 
of  members  of  churches — a  membership  entailing  a  pecuniary 
obligation  and  probably  an  insignia  of  worthiness  and  good 
standing  for  the  time  being.  The  fund  by  which  the  lots 
were  acquired  and  the  buildings  erected  and  furnished  was, 
in  the  main,  contributed  by  charitably  disposed  persons,  who 
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have  absolutely  no  pecuniary  interest  in  or  control  of  the 
institutions.  They  are  donated  for  the  perpetual  enjoyment 
of  all  who  shall  avail  themselves  of  the  privileges.  The  part 
contributed  by  membership  fees  is  by  far  the  smaller  part 
of  the  means  necessary  to  maintain  the  association's  work. 
Any  man  or  youth  of  acceptable  moral  standing  is  eligible 
for  membership.  Many  of  the  privileges  of  the  institutions 
are,  however,  absolutely  free  to  all  the  public.  But  the  fact 
that  some  part  of  the  expense  in  maintaining  the  institu- 
tions is  required  to  be  paid  by  those  who  enjoy  all  its  privi- 
leges does  not  change  its  character  as  a  public  charity.  It 
was  held  by  this  court  in  Trustees  of  Kentucky  Female  Or- 
phan School  V.  City  of  Louisville,  100  Ky.,  470,  19  R.,  1916, 
36  S.  W.,  921,  40  L.  R.  A.,  119,  that  the  fact  that  a  'small 
stipend  was  exacted  from  some  of  those  who  were  benefited 
by  the  school  did  not  detract  from  its  character  as  an  in- 
stitution of  purely  public  charity.  That  regulation  merely 
made  the  charity  partly  self-sustaining.  It  was  also  held 
in  that  case,  and  the  cases  decided  at  the  same  time,  that 
the  fact  that  only  a  limited  number  of  the  public  were  bene- 
fited, on  their  selection  by  sectarian  trustees,  did  not  deprive 
it  of  its  characteristics  as  a  purely  public  charity.  It  is  plain 
that  the  framers  of  the  Constitution  could  not  have  meant 
that  only  those  institutions  should  be  included  in  their  ex- 
emption which  were  freely  open  to  all  the  public,  for  there 
are  none  such.  Discipline,  order,  regulation,  and  selection 
are  nocessary  in  dispensing  such  charities;  and  requirements 
not  unreasonable  in  these  particulars,  although  they  limit 
as  of  necessity  they  must,  the  number  to  be  benefited  to  the 
accommodation  of  the  means  at  hand,  are  not  at  all  incom- 
patible  with  the  general  character  of  such  institutions. 

As  the  institutions  are  ones  of  purely  public  charity — whicli 
includes  its  educational  features,  not  separately  considered 
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for  that  reason — all  their  property  is  exempt  from  taxation. 
For,  as  said  by  the  court  in  the  course  of  the  opinion  in 
Trustees  Kentucky  Female  Orphan  School  v.  City  of  Louis- 
ville, supra:  "Upon  the  whole,  it  would  seem  that  when  the 
statute  exempts  the  'institution'  from  taxation,  and  no  quali- 
fying words  are  used  showing  or  tending  to  show  that  only  the 
property'  'used'  by  the  institution,  or  'connected'  with  the 
institution,  is  to  be  exempt,  then  the  associated  entity — ^the 
corporate  being — ^with  its  estate  as  an  entirety,  is  embraced 
by  the  word  'institution.' "  The  cases  of  Newport  v.  Masonic 
Temple  Association,  108  Ky.,  333,  21  R.,  1785,  56  S.  W^ 
405,  49  L.  R.  A.,  252,  Widows'  and  Orphans'  Home  of  the 
Odd  Fellows  of  Kentucky  v.  Bosworth,  Sheriflf,  112  Ky.,  200, 
23  R.,  1505,  65  S.  W.,  591,  and  Commonwealth  v.  Lexing- 
ton Cemetery  Co.,  114  Ky.,  165,  24  R.,  924,  70  S.  W.,  280, 
are  cited  by  appellants  as  indicating  a  different  construction 
from  that  here  given  section  170  of  the  Constitution.  In 
addition  to  the  fact  that  those  cases  do  not  purport  to  over- 
rule the  comparatively  recent  and  thorouglhly  considered  case 
of  Trustees  of  Kentucky  Female  Orphan  School  v.  City  of 
Louisville,  supra,  and  were  therefore  not  considered  by  the 
court  as  being  in  conflict  therewith,  there  is  this  distinc- 
tion between  them,  on  the  one  side,  and  the  Orphan  School 
ease  and  these  cases,  on  the  other :  The  Masonic  Temple  ca^se 
and  the  Odd  Fellows  Widows,  and  Orphans'  Home  case 
were  each  private  charities,  pure  and  simple,  and  so  held  by 
the  court,  because  they  were  exclusively  for  the  benefit  of 
certain  designated  beneficiaries — those  dependent  upon  the 
creators  of  the  charities,  or  for  the  benefit  of  the  persons 
claiming  the  exemption,  as  in  the  case  of  the  Masons.  They 
were  held  to  have  certain  secret  rites,  ceremonies,  and  dis- 
tinctions, which  might  be  deemed  to  have  a  peculiar  value. 
At  least,  they  were  intended  to,  and  did,  exclude  all  the 


Digitized  by  VjOOQIC 


724  •  KENTUCKY  REPORTO.  CVol.  116 

Commonwealth  v.  Young  Men's  Christian  Association. 

public  but  themselves  from  their  enjoyment.  They  owned 
their  property,  and  used  it  exclusively  for  their  own  personal 
enjoyment  and  entertainment,  as  a  social  club  or  other  simi- 
lar association  might.  Their  charitable  contributions  were 
more  in  the  nature  of  a  mutual  insurance  or  protective  ar- 
rangement by  which  they  insured  themselves,  or  the  depend- 
ent members  of  their  families,  against  want  in  certain  con- 
tingencies. Their  charitable  work,  if  any,  outside  of  that 
bestowed  on  themselves  and  their  own  families,  was  inci- 
dental only,  and  not  the  objective  purpose  of  the  institutions. 
The  Cemetery  Company  case  was  decided  upon  the  express 
language  of  the  Constitution,  which  exempted  only  the  places 
of  burial  or  graveyards,  and  not  investments  devt)ted  to  the 
maintenance  of  burial  places.  Two  cases  from  other  courts 
denying  the  exemption  to  Young  Men's  Christian  Associa- 
tions have  been  cited  by  counsel  for  appellants,  viz.:  Auburn 
v.  Y.  M.  C.  A.,  29  Atl.,  992  (a  Maine  case) ;  and  the  other 
(a  New  Jersey  case)  State  v.  Paterson,  39  Atl.,  655.  The 
first  of  these  cases  was  made  to  turn  upon  the  peculiar 
phraseology  of  the  Maine  statute  (Laws  1889,  p.  242,  c.  274) 
to-wit:  "Except  that  so  much  of  the  real  estate  of  such 
corporations  as  is  not  occupied  by  them  for  their  own  pur- 
poses, shall  be  taxed  in  the  municipality  in  which  it  is  sit- 
uated.'* .AH  that  part  of  the  associations'  buildings  actu- 
ally occupied  by  them  was  held*  to  be  exempt.  The  New 
Jersey  case  discusses  only  the  "charitable  feature"  of  the 
question.  It  held  that  the  word  "charity,'*  in  their  statute 
(3  Gen.  St.,  p.  3320),  was  not  used  in  its  broad  sense,  but, 
on  the  contrary,  was  solely  in  the  sense  of  "aid  to  the  needy.'' 
This  construction  of  the  word  is  not  in  harmony  with  that 
uniformly  placed  upon  it  by  this  court. 

The  judgments  of  the  circuit  courts  are  each  affirmed. 

Chief  Justice  Bumam  dissents. 
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Cabb  78 — ^Action  bt  Hebman  J.  Hebzoo  agaii^st  the  City  of  Cov- 
ington TO  Peevkkt  it  Fbom  Requibino  Him  to  Pay  a  License 
Tax  as  Real  Estate  Agent  in  Said  City. — ^Nov.  12. 

Oity  of  Covington  v.  Herzog.  ,  i«  ^ 

apfeal   irom   kenton   circuit  coubt. 

Fbom  a  Judgment  Ovebbuling  its  Demubbeb  to  the  Petition  De- 
fendant Appeals.     RE^'EB8ED. 

License  Tax — Real  Estate  Agent — Obdi nance — Constitutionality 
— Pleading — Concll'sions  of  Law. 

Held:  1.  An  allegation  that  a  license  tax  of  $25  on  real  estate 
agents  is  unequal,  unjust,  and  disproportionate  to  that  on  other 
occupations,  without  the  recital  of -any  facts  to  support  It,  is  a 
mere  conclusion  of  law. 

2.  Constitution,  section  174,  provides  that  all  iproperty  shall  be  taxed 
in  .proportion  to  its  value,  and  that  nothing  in  the  Constitution 
shall  be  construed  to  prervent  the  General  Assembly  f!rom  provid- 
ing for  taxation  based  on  license.  Section  181  provides  that  the 
General  Assembly  may  delegate  the  power  to  cities  to  impose  li- 
cense fees  on  trades,  occupations,  and  professions.  Held,  That 
Kentucky  Statutes,  1899,  section  3058,  authorizing  cities  of  the 
second  class  to  a  levy  tax  on  "real  estate  agents  and  brokers,  ^ 

financial  agents  and  brokers,  house  agents,  rental  agents,  loan  and 
•brokerage  companies,"  and  a  city  ordinance  levying  a  license  tax 
of  $25  on  real  estate  agents,  so  defined  as  to  Include  all  these 
classes,  are  not  unconstitutional,  though  several  occupations  are 
grouped  under  one  head. 

F.  J.  HANLON.  attorney  for  appellant. 

The  constitutionality  of  the  following  ordinance  is  involved  in 
this  case: 

"Each  and  every  person  or  firm  engaged  in  the  capacity  of, 
or  following  the  business  of,  real  estate  shall  pay  a  license  an- 
nually of  |25.  By  a  real  estate  dealer  or  agent  (for  the  purpost 
of  this  section),  is  meant  each  and  every  person,  or  firm,  who 
buys  or  sells  real  estate,  either  at  auction  or  private  sale  fior  a 
commission,  or  who  loans  money  on  real  estate,  rents  houses  or 
collects  rents  therefrom,  or  sells  mortgage  or  lien  notes  for  com- 
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mission,  shall  be  considered  as  engaged  in  the  real  esute  busi- 
ness, and  a  such  must  pay  the  licenae  herein  prescribed." 

"Any  peron,  firm  or  corporation  violating  any  of  the  provi« 
sions  of  this  ordinance  shall,  upon  conviction  in  the  police  court 
in  the  city  of  Covington,  be  fined  in  any  sum  mot  less  than  $10 
or  more  tha  |50,  and  the  costs  of  prosecution." 

Section  181  of  the  present  Constitution  of  Kentucky  provides 
in  part  as  follows,  to-wit: 

"The  General  Assembly  may,  by  general  law  only,  provide  for 
the  payent  of  license  fees  on  franchises,  stock  used  tpr  tireeding 
purposes,  and  the  various  trades,  occupationsi  and  professions, 
or  a  special  or  excise  tax;  and  may  by  general  laws  delegate 
the  power  to  counties,  towns*  cities  and  other  municipal  oor- 
porations,  to  impose  and  collect  license  feesi  on  stock  used  for 
breeding  purposes,  on  franchises,  trades  occupations  and  profes^ 
sions." 

The  General  Assembly  pursuant  to  this  authority,  granted  by 
{he  Constitution  of  the  State,  did,  by  an  act  of  March  19,  1894, 
grant  an-d  empower  cities  of  the  scond  class  to  levy -a  license 
tax  upon  all  Teal  estate  agents;  as  will  be  found  under  section 
3058,  Revised  Statutes,  subsection  2,  which  provides,  in  part,  as 
follows: 

"The  general  council  shall  have  power  by  ordinance  to  license, 
tax  and  regulate  undertakers,  auctioneers,  real  estate  agents  and 
brokers,  financial  agents  ax^l  brokers,  commLdsion  merchants, 
house  agents,  lightning-rod  agents,  rental  agents,  etc." 

Subsection  23  of  section  3058  provides  as  follows: 

"The  general  council  shall  have  power  by  ordinance  to  im-- 
pose,  enforce  and  collect  fines,  forfeitures  and  penalties  for  the 
breach  of  any  provision  of  this  act  or  any  ordinance;  to  punish 
the  violation  of  any  provision  of  thi^  act  or  any  ordinance  of 
this  city  by  fine  or  imprisonment,  or  by  both  fine  and  imprison* 
ment;  and  no  ordinance  shall  fix  a  penalty  for  a  violation 
thereof  at  less  than  that  imposed  by  statute  fior  the  same  of- 
fense." 

The  court  will  observe  that  the  amended  ordinance  of  April 
25,  1901,  provides: 

"That  each  and  every  person  or  firm  engaged  in  the  ca- 
pacity of,  or  following  the  business  of,  real  e^ate  agents,  shall 
pay  a  license  annually  of  |25." 

It  is  respectfully  submitted  that  the  license  In  questton  re- 
quiring "each  and  every  person  or  firm  engaged  in  the  capacity 
of,  or  following  the  business  of  real  estate  agent  shall  pay  a 
license  annually  of  $25,"  i^  oonstitutlonal  and  valid,  and  is  a 
reasonable  exercise  of  the  power  granted  under  the  charter  to 
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cities  of  the  seoond  class.  The  license  is  upon  all  real  estate 
agents,  and  the  ordinance  defines  specifically  who  a  real  estate 
agent  is,  and  the  nature  of  his  businessi  The  license  is  not  op- 
pressive, but  on  the  contrary  is  reasonable  and  fair. 

AUTHORITIES    CITED. 

City  of  Covington  v.  Woods,  98  Ky.,  344;  Elliott  v.  City  of 
I^ulsville.  19  Ky.  Law  Rep.,  414;  Bullitt  v.  City  of  Paducah,  8 
Ky.  Law  Rep.,  870;  Levi  v.  City  of  Louisville,  97  Ky.,  394;  Hall 
V.  Commonwealth,  19  Ky.  Law  Rep.,  578;  Bowser,  &c.,  v.  Thomp- 
son, 20  Rep.,  31;  Wilson  &  Bro.  v.  City  of  Lexington,  20  Rep., 
1593;  Fidelity  Casualty  Co.  v.  City  of  Louisville,  20  Ky.  Law 
Rpp.,  1785;  Baker  v.  City  of  Lexington,  21  Ky.  Law  Rep.,  809; 
1  Dillon,  p.  410,  &c.;  see  338-341;  Ky.  Stats.,  sec.  3058,  subsec.  23; 
Const.,  sec.  161;   Ky.  Stats.,  sec.  3058,  subsec.  2. 

MYERS  &  30WARDS.  attorneys  for  appellee. 

The  amended  petition  recites  more  fully  and  clearly  the  basis 
of  the  action.  From  its  reading  it  will  b^  seen  that  appellee's 
contention  is  threefold: 

(1)  That  the  amount  of  the  tax  levied  is  oppressive,  unequal, 
unjust  and  diiproportlonate  to  those  borne  by  tradesmen  and« 
professional  men  generally  within  the  city  of  Covington,  and  is 
disproportionate  and  unequal  to  the  license  or  occupation  taxes 
levied  generally  in  said  ordinance  by  the  city  of  Covington,  and 
is  an  unauthorized  taking  of  private  property  for  public  use. 

(2)  That  the  license  ordinance  In  question  and  .s/ubsection .  2 
of  section  3058  of  the  Kentucky  Statutes,  the  same  being  a  pro- 
vision of  charters  of  cities  of  the  second  class,  are  invalid  and 
void  because  they  and  each  of  them  have  divided  and  ^aibdivlded 
appellee's  occupation  into  six  occupations,  spid  section  3058  au- 
thorizing said  divisions  and  subdivisions  and  sold  ordinance  levy- 
ing a  license  tax  for  each  of  said,  divisions  and  subdivisions'  or 
limiting  appellee  to  the  following  of  one-sixth  of  his  occupation  in 
consideration  of  the  payment  of  the  one  license  fee. 

(3)  Thai  the  city  has  no  right  to  fine  or  imprison  appellee  for 
a  fj^ilure  to  pay  a  license  or  occupation  tax. 

A  municipal  corporation  has  no  power  or  right  to  do  anything 
oiher  than  what  it  Is  expressly  given  the  right  to  do  under  its 
charter.  The  charter  of  a  municipal  corporation  is  a  delegation 
of  powers  to  its  governing  authority  by  the  legislative  branch  of 
the  government,  and  no  powers  will  be  pre^med  to  have  been 
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granted  that  are  not  nientiosLed  or  not  necessarily  included  in 
a  general  grant  of  power.  This  is  particularly  true  of  its  right 
to  tax. 

The  charter  of  appellant  very  fully  states  the  procedure  neces- 
sary to  assess,  levy  and  collect  ad  valorem  taxes,  but  is  silent 
as  to  the  manner  of  the  collection  of  license  or  occupation  taxes 
and  its  right  to  proceed  by  arrest  and  fine  is  an  implied  one. 
II  is  our  contention  that  least  the  same  degree  of  care  and  ex- 
actness is  required  of  the  governing  authority  in  levying,  assess- 
ing and  collecting  license  or  occupation  taxes  that  is  required  in 
assessing,  levying  and  collecting  ad  valorem  taxes.  One  Is  as 
much  a  tax  as  the  other. 


AUTHORITIES    CITED. 

Elliott  V.  City  of  Louisville,  19  R.,  415;  Simrall  v.  City  of 
Covington,  90  Ky..  444;  1  Dillon  on  Mun.  Corp.,  sec.  322;  Mayor 
of  Mobile  v.  Yuille,  3  Ala.,  137;  Robinson  v.  Mayor  of  Franklin, 
1  Hump.,  156;  Anderson  v.  City  of  Wellington,  40  Kan.,  173; 
Ex  parte  Frank.  52  Cal.,  606;  Mayor,  &c.,  of  Nashville  v.  Althrop, 
5  Cold.,  554;  Cooley  on  Taxation,  pp.  437,  570;  Am.  &  Eng. 
Ency.  of  Law,  vol.  25,  ,p.  311;  St.  Louis  v.  Green,  7  Mo.  App., 
y  468;  Marshall  v.  Wadsworth,  64  N.  H.,  386;  St.  Louis  v.  Stern- 
berg, 4  Mo.  App.,  453;   Shaw  v.  Pickett,  26  Vt,.  482. 

Opinion  of  the  court  bt  CHIEF  JUSTICE  BURNAM— Revebsixg. 

The  appellant,  the  city  of  Covington,  appeals  from  a  judg- 
ment of  the  Kenton  Circuit  Court  overruling  its  general  de- 
murrer to  the  petition  of  appellee,  and  the  entry  of  a  judg- 
ment prohibiting  the  city  from  prosecuting  appellee  for  con- 
ducting a  real  estate  business  without  license  as  required  by 
ordinance.  The  petition  of  appellee  alleges  "that  he  has  for 
many  years  been  employed  as  the  agent  of  other  perjsons  in 
buying,  selling,  and  renting  real  estate,  and  in  buying  and 
selling  mortgage  and  other  real  estate  lien  notes;''  that  the 
city  of  Covington  on  the  25th  of  April,  1901,  passed  an  or- 
dinance relating  to  the  licensing  of  various  lines  of  business; 
that  section  4  of  the  ordinance  provides :    "Real  Estate.  Each 
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and  every  person  or  firm,  engaged  in  the  capacity  of  op  fol- 
lowing tbe  business  of  real  estate  agents  shall  pay  a  license 
annually  of  |25.00.  By  real  estate  agent  for  the  purpose 
of  this  section  is  meant  each  and  every  person  or  firm,  who 
buys  or  sells  real  estate,  either  at  auction  or  private  sale, 
for  a  commission ;  or  who  loans  money  on  real  estate,  rents 
houses  and  collects  rents  therefrom,  or  sells  mortgage  or 
lien  notes  for  commission  shall  be  considered  as  engaged  in 
the  real  estate  business,  and  as  such  must  pay  the  license  as 
herein  prescribed."  That  this  ordinance  and  section  3058 
of  the  Kentucky  Statutes  of  1899,  which  is  a  provision  of 
charters  of  cities  of  the  second  class,  were  both  unconstitu- 
tional and  void  in  so  far  as  they  authorize  the  levy  of  a 
license  tax  on  real  estate  agents,  because  they  subdivide  the 
business  into  six  distinct  occupations,  namely,  "real  estatie 
agents  and  brokers,"  "financial  agents  and  brokers,"  "house 
rental  agents,"  "loan  and  brokerage  companies;"  that  under 
the  statute  and  ordinance  the  city  had  the  right  to  levy  a 
license  tax  on  persons  pursuing  any  one  of  these  various  occu- 
pations, which  were  in  reality  the  same  business;  and  that 
the  license  tax  of  |25.00  was  oppressive,  unequal,  unjust, 
and  dispropoi^ionate  to  those  borne  by  tradesmen  and  pro- 
fessional men  generally  within  the  city  pf  Covington  and 
disproportionate  and  unequal  to  the  license  or  occupation 
taxes  levied  generally  by  the  ordinance. 

Section  174  of  the  Constitution  provides  that  "all  property, 
whether  owned  by  natural  persons  or  corporations,  shall  be 
taxed  in  proportion  to  its  value,  unless  exempted  by  the 
Constitution;  and  all  corporate  property  shall  pay  the  same 
rate  of  taxation  paid  by  individual  property.  Nothing  in 
jtbis  Confirtitution  eftiall  be  construed  to  prevent  the  General 
Assembly  from  providing  for  taxation  based  on  income,  li- 
cense, or  franchises."     Section  181  of  the  Constitution  pro- 
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vides  that  "the  General  Assembly  may,  by  general  laws  only, 
provide  for  the  payment  of  license  fees  on  franchises,  stock 
used  for  breeding  purposes,  the  various  trades,  occupations, 
and  professions,  or  a  special  or  excise  tax ;  and  may,  by  general 
laws,  delegate  the  i)ower  to  counties,  towns,  cities  and  other 
municipal  corporations  to  impose  and  collect  license  fees  on 
stock  used  for  breeding  purposes,  on  franchises,  trades,  occu- 
pations and  professions."  In  pursuance  to  these  provisions 
of  the  Constitution,  the  General  Assembly,  in  the  charter  of 
cities  of  the  second  class,  provides  that  the  general  council 
of  such  a  city  shall  have  power  by  ordinance  to  tax  and 
regulate  every  known  kind  of  occupation  «ind  pursuit, 
including  auctioneers,  real  estate  agents  and  brokers, 
financial  agents  and  brokers,  rental  agents,  etc.,  and 
the  ordinance  in  this  case  conforms  substantially  to 
the  provisions  of  section  3058  of  the  Kentudky  Statutes  of 
1899.  \Miile  appellee  alleges  that  the  license  tax  of  |25.00 
is  unequal,  unjust,  and  disproportionate  to  that  levied  upon 
other  similar  occupations,  no  facts  are  cited  to  support  the 
averment,  and  the  allegation,  as  it  stands,  is  nothing  more 
than  a  conclusion  of  law.  While  there  is  a  general  similarity 
in  each  of  the  various  occupations  grouped  in  the  ordinance 
under  the  head  of  dealers  in  real  estate,  and  the  same  per- 
son might  well  engage  in  all  of  them  at  the  same  time,  yet 
they  are  ty  no  means  identical,  and  either  of  them  might 
furnish  sufficient  employment  to  occupy  the  entire  time  of 
a  person,  firm,  or  corporation.  We  see  no  ground  for  com- 
plaint on  the  part  of  appellee  because  the  ordinance  has 
grouped  all  of  these  separate  occupations  under  a  single 
head,  and  levied  a  single  tax,  as  though  they  only  constitute 
one  occupationL  If  the  city  had  seen  fit  to  separate  each 
of  these  occupations  into  separate  heads,  and  required  the  pay- 
ment of  a  license  tax  for  the  prosecution  of  each  one  of  them, 
appellant  would  have  had  better  grounds  for,complaint.    We 
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have  had  similar  contentions  before  us  as  to  the  constitu- 
tionality of  this  provision  of  appellant's  charter,  which  also 
appears  in  the  charters  of  cities  of  the  first,  third,  and  fourth 
classes,  in  the  cases  of  Commonwealth  v.  Laundry  Companies, 
105  Ky.,  259, -20  R.,  1172,  49  S.  W.,  26;  City  of  Covington 
V.  Woods,  98  Ky.,  344,  17  R.,  927,  33  S.  W.,  84;  and  Cros- 
dale  V.  City  of  Cynthiana,  21  R.,  36,  50  S.  W.,  977.  In  all  of 
these  cases  the  constitutionality  of  the  statute  and  the  ordi' 
nances  pursuant  thereto  were  upheld.  The  mere  averment  of 
the  petition  that  the  tax  is  oppressive  and  unequal  is  not  suf- 
ficient averment  of  facts  to*support  a  cause  of  action. 

For  reasons  indicated,  the  judgment  is  reversed,  and  the 
cause  remanded,  with  instructions  to  sustain  the  demurrer 
filed  by  the  city,  and  for  other  proceedings*  consistent  here- 
with. 

Petition  for  rehearing  by  appellee  ovemited. 


Case  79 — ^Action  by  M.  A.  Stembeidge's  Admr.  against  J.  B.  Mc- 
Donald AND   OtHEBS   to   EnFOBE  A   JUDGMENT. — NoV.    13. 

McDonald,  &c.,  v.  Stembridge's  Admr. 

appeal  fbom  henderson  circuit  court. 
Judgment  fob  Plaintiff  and  Defendants  Appeal.    Affirmed. 
Judgments — Execution — Suspending  Statute  of  Limitations. 

Held:  An  execution  Issued  in  the  name  of  a  foreign  administrator 
on  a  judgment  rendered  in  favor  of  the  decedent  suspends  tlie 
running  of  the  limitations  fixed .  by  Kentucky  Statutes,  1899, 
section  2514,  providing  that  an  action  on  a  judgment  shall  be 
commenced  within  fifteen  years  from  the  date  of  the  last  ez- 
ecution,  though  the  administrator  failed  to  give  the  bond  re- 
quired by  Civil  CJode  Practice.,  section  404,  requiring  a  foreign 
administrator  to  give  a  bond  conditioned  on  his  disposing  ac- 
cording to  law  of  any  property  received  on  the  execution. 
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MONTGOMERY  MERRITT.  attorney  for  appellant. 

1.  Does  Issuing  execution  by  the  clerk  without  requiring  the 
nonresident  administrator  to  execute  the  bond  mentioned  in  sec- 
tion 404  of  Civil  Code  stop  the  running  of  the  statute  of  limita* 
tions?  Williams  v.  Staton,  4  R.,  226;  Jones  v.  Martin,  5  R.,  227; 
MulhoUand  v.  Troutman's  Admr.,  10  R.,  264;  Morgan,  &c.,  t. 
Winn's  Admr.,  17  B.  M.,  241;  Marritt  v.  Babb,  Exr..  91  Ky.,  93; 
Haskins  v.  Helm,  4  Litt.,  309;  Adams  v.  Settle,  2  Duv.,  76;  Main- 
er  y.  Lindsay,  3  Bush,  94;  Chapman  v.  Dyatt,  25  A.  D.,  600;  Mil- 
ler V.  Anderson,  Litt.  S.  C.  170,  11  Bush,  48. 

M.  C.   ft  G.    D.   GiVENS,  ATTORNNETS  FOB  APPELLEE. 

•    POINTS   DISCUSSED   AND   AUTHORITIES  CITED. 

1.  Under  Civil  Code,  section  402,  upon  the  death  of  the  plain- 
tiff after  judgment,  execution  shall  issue  in  the  name  of  his  per- 
sonal representative,  and  the  clerk  shall  endorse  on  the  execution 
the  name  of  the  plaintiff,  his  death  and  the  name  of  the  per- 
sonal representative.  Section  404,  which  provides  that  the  clerk, 
before  making  such  endorsement  shall  require  the  personal  rep- 
resentative to  file  an  affidavit  manifesting  his  right,  and  a  copy 
of  his  appointment,  and  If  he  did  not  receive  his  appointment 
In  Kentucky  the  clerk  shall  require  of  him  a  bond  with  security, 
that  he  will  dispose  of  any  money  collected  under  the  execution 
as  required  by  law,  is  directory;  and  an  execution  properly  en- 
dorsed issued  on  such  judgment,  the  affidavit  and  copy  of  the 
appointment  being  filed,  but  without  the  bond  being  given  is 
not  void  but  valid.  Jones  v.  Martin,  5  L.  R.,  227.  Analagous 
cases:  Eddy  v.  Coldwell,  37  Am.  S.  R.,  672;  Cox  v.  Nelson.  T. 
B.  Monroe,  94;  Com.  v.  O'Call,  7  J.  J.  Marshall,  151;  Young  v. 
Smith,  10  B.  M.,  296;  U  &  N.  v.  Smith,  87  Ky.,  501. 

2.  An  execution  thus  Indorsed  and  issued  within  fifteen  years, 
though  perhaps  Irregular,  is  valid  and  will  stop  the  running  of 
the  statute  of  limitation  until  quashed. 

3.  An  execution  thus  issued  and  endorsed  and  returned  "No 
property  found"  will  not  be  quashed  on  motion,  because  the  ex- 
ecution is  not  then  in  force  and  in  no  way  imperils  the  execu- 
tion of  defendant's  rights  further  than  as  a  suspension  of  the 
statute  of  limitation. 

4.  The  cases  of  Williams  v.  Slaton,  4  L.  R.,  225,  and  Mulhol- 
land  V.  Troutman's  Admr.,  10  L.  R.,  263,  distinguished. 

5.  The  rule  to  quash  does  not  state  grounds  sufficient  for  a 
quashal  of  the  execution.  Sees.  406  and  subsec.  5.  sec.  402. 
Civil  Code. 
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6.  (a)  The  motion  to  quash  Is  an  action,  withioi  the  meaning 
of  the  statute.  Ky.  Stats.,  sec.  469;  Auditor  v.  Halbert,  78  Ky., 
577.  (b)  And  It  is  barred  by  the  statute  of  limitations.  Ky. 
Stats.,  sec.  2575.  ^ 

Opinion  of  tiie  court  by  JUDGE  PAYNTER — Affirming. 

•  The  only  question  involved  here  is  whether  appellee's  rights 
have  been  barred  by  the  statute  of  limitation.  Margaret  A. 
Stembridge,  on  October  25,  1880,  recovered  a  judgment 
against  appellant  J.  B.  McDonald.  On  November  4th  of  the 
«ame  year  an  execution  was  issued  on  the  judgment.  Mar- 
garet A.  Stembridge  died  Manh  2,  1891,  while  domiciled  in 
the  State  of  Indiana.  The  letters  of  administration  were 
duly  granted  in  Indiana.  On  November  2,  1895,  the  proper 
tiflSdavit  was  filed  with  the  clerk  of  the  Henderson  Circuit 
Court,  and  also  a  transcript  of  the  record  showing  the  ap- 
I)ointment  of  the  personal  representative  in  Indiana.  The 
clerk  made  the  proper  indorsement  on  the  execution,  and 
issued  same  on  the  date  last  named.  He  did  not  require  the 
non-resident  personal  representative  to  execute  the  bond 
required  by  section  40-1,  Civil  Code  Practice.  No  other  exe- 
cution was  issued  on  the  judgment  until  August  2,  1902, 
so,  if  the  execution  which  issued  November  2,  1895,  did  not 
stop  the  running  of  the  statute  of  limitation,  this  action  i« 
barred,  because  section  2514,  Kentucky  Statutes,  1899,  pro- 
vides that  an  action  upon  a  judgment  or  decree  of  any  court 
of  this  State,  or  of  the  United  States,  or  of  any  State  or 
territorv%  shall  be  commenced  within  fifteen  years  from  the 
date  of  the  last  execution.  If  the  judgment  was  not  alive 
when  the  execution  was  issued  in  1902,  the  issuance  of  it 
could  not  give  vitality  to  it.  At  common  law,  on  the  death 
of  the  plaintiff  in  the  judgment,  the  judgment  abated,  but 
it  could  be  revived  by  a  writ  of  scire  facias.  Morgan,  etc., 
V.  Winn's  Adm'r.,  17  B.  Mon.,  244 ;  Tenable  v.  Smith's  Ex'r., 
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1  Duv.,  196.  The  death  of  the  plaintiff  suspends  proceedings 
on  a  judgment  until  some  one  qualifies  as  personal  repre- 
sentative and  until  an  execution  is  issued  in  his  name.  The 
Civil  Code  of  Practice  points  out  particularly  as  to  the 
affidavit  and  the  record  that  shall  be  filed  with  the  clerk 
and  as  to  the  indorsemients  which  he  shall  make  upon  the 
execution*  In  the  case  at  bar  every  requirement  of  the 
Code  was  fully  complied  with,  except  the  execution  of  the 
bond  required  by  section  404.  Under  this  section,  as  the 
appointment  of  the  personal  representative  was  made  in 
Indiana,  it  was  the  duty  of  the  clerk  to  require  of  him  a 
covenant,  with  good  security,  that  he  would  dispose  according 
to»  law  of  any  property  which  he  might  receive  upon  the 
execution.  The  purpose  of  this  bond  is  to  protect  the  cred- 
itors of  the  decedent  in  this  State,  and  not  for  the  benefit  of 
the  defendant  in  the  execution.  From  our  view  it  is  not  nec- 
essary to  determine  whether  this  provision  of  the  Code  is 
directory  or  mandatory.  The  execution  was  issued  in  good 
faith,  and  placed  in  the  hands  of  the  sheriff.  It  evidenced 
a  purpose  on  the  part  of  the  personal  I'epresentative  of  the 
dec(.*dent  to  enforce  the  collection  of  the  judgment.  The  exe- 
cution which  was  issued  on  the  judgment  was  as  much  an 
execution  inf  the  contemplation  of  law  as  if  the  clerk  had 
fully  complied  with  the  Code  by  requiring  the  execution  of 
the  bond.  The  mere  fact  that  .an  execution  may  for  some 
reason  be  quashed  does  not  change  its  legal  designation  or 
name.  In  Louisville  &  Nashville  R.  R.  Co.  v.  Smith's  Ex'r., 
87  Ky.,  501,  10  R.,  514,  9  S.  W.,  493,  this  court  held  that  a 
summons  issued  which  was  illegal,  and  was  subsequently 
quashed,  suspended  the  statute  of  limitation.  In  that  case 
the  court  recognized  that  the  summons  was  illegal,  and  did 
not  require  the  defendant  to  answer  the  petition;  still  it  sus- 
pended the  running  of  the  statute  of  limitation.    By  the  stat- 
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§ 
ute  under  consideration^  in  the  computation  of  time  for  the 

purpose  of  determining  whether  it  is  a  bar  the  calculation 

id  made  from  the  date  of  the  last  execution.     We  are  of 

the  opinion  that  the  execution  in  question  was  such  as  would 

suspend  the  running  of  the  statute  of  limitation. 

The  judgment  is  affirmed. 


Case  80 — ^Action  by  J.  F.  Lanham.  and  Others  against  W.  J.  Mo- 

Ck>NATHY      AND      OTHEBS      TO      ENFORCE      A      WRITTEN      €k>NTRACT. 

—Nov.  12. 

McOonathy,  &c.,  v.  Lanham,  &c. 

appeal  from  crittenden  circuit  court. 

Judgment  for  Plaintiffs  and  Defendants  Appeal.    Reversed. 

Sale  of  Mineral  Rights  in  Land — ^Written  Contract — Parol  Ex- 
tension— ^Statute  of  Fhaitds. 

Held:  Kentucky  Statutes.  1899,  section  470,  subsection  6,  provides 
that  no  action  shall  be  brought  to  charge  any  person  on  any 
contract  for  the  sale  of  real  estate,  unless  in  writing.  A  writ- 
ten contract  for  the  sale  of  mineral  rights  in  land  provided  for 
the  payment  of  the  consideration  before  a  certain  time,  and 
that,  if  not  paid,  the  contract  should  be  void.  The  consideration 
not  being  paid  at  this  time,  the  parties  entered  into  a  parol 
agreement  extending  the  fiormer  contract.  Held.  That  as  the 
original  contract  was  terminated  by  a  failure  to  make  payment 
as  required,  the  parol  agreement  for  extension  of  time  was,  under 
the  statute,  void  because  not  in  writing. 

BINGHAM  &  DAVIS,  attorneys  for  appellants. 

In  November,  1899,  appellees  signed  a  writing  agreeing  to 
sell  appellants  a  mineral  lease  for  $600,  conditioned  that  if  the 
consideration  "Is  not  paid  on  before  the  31st  day  of  December, 
1899,  this  contract  of  sale  shall  be  null  and  void." 

This  writing  was  signed  by  appellees  but  not  signed  by  appel- 
lants. The  appellants  declined  to  take  the  lease  at  the  price 
stated  aBd  the  appellees  filed  suit  alleging  in  their  petition  as 
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amended  that  at  the  special  instance  and  request  of  the  'defend- 
ants another  understanding  was  had,  by  which  it  was  agreed  and 
understood  that  further  time  should  be  given  the  defendants 
within  which  to  make  said  payment  of  said  purchase  money,, 
the  deflmdants  agreeing  at  said  time  to  take  said  lease  at  said 
sum." 

Appellants*  demurrer  to  this  petition  as  amended  waa  oyenrnled 
and  upon  the  trial  judgment  was  recovered  for  appellee  for  $600. 

Our  contention  is  that  the  contract  sued  on  is  one  toi  which  the 
statute  of  frauds  applies,  and  that  a  contract  required  by  the, 
statute  of  frauds  to  be  in  writing  can  not  afterwards  be  orallj^ 
modified  or  varied^  except  in  writing. 

If  we  are  correct  in  this  view  of  the  law  the  demurrer  should 
have  been  sustained  and  all  subsequent  proceedings  in  the 
case  in  the  lower  court  are  void. 

AUTHORITIES   CITED. 

2  Boone  on  Real  Property,  sec.  373;  Litz  v.  Goosling,  14  Ka. 
Law  Rep.,  91;  Smith  v.  Causler,  83  Ky.,  367;  Bank  of  Louisville 
V.  Baumelster,  87  Ky.,  6;  Boucher  v.  Van  Buskirk,  2  A.  K. 
Marshall,  345;  Allen  v.  Roberts,  2  Bibb,  88;  Jones  v.  Noble,  Z 
Bush,  694;  Stembrldge  c.  Stembridge's  Admr.,  87  Ky.,  91;  Aus- 
tin &  Maine  Railroad  v.  Bartlett,  3  Gush,  224;  Ide  v.  Leiser,  10 
Mont,  5;  Weston  v.  Collins,  11  Jur.  N.  S.,  190;  Harding  v. 
Gibbs.  124  111..  85;  Weaver  v.  Burr,  31  W.  Va.,  736;  Schields  v. 
Harbach,  30  Neb.,  536;  Longfellow  v.  Moore,  102  III..  289;  Ma- 
son V.  Payne,  27  Mo.,  517;  Garter  v.  Phillips,  144  Mass.,  100; 
Kemp  V.  Humphreys,  13  111.,  573;  Potts  v.  Whitehead.  20  N.  J. 
Eq.,  55;  Vassault  v.  Edward,  23  Gal.,  458;  Longworth  v.  Mitchell,. 
26  Ohio  St.,  334;  Warehouse  v.  TerriU,  13  Bush,  463;  Smith  v. 
Theobold,  86  Ky..  141;  Mallory  v.  Mallory,  92  Ky.,  316- 

ADDITIONAL    AUTHORITIES    FI»LED    WITH    SUPPLEMENTAL. 
BRIEF   FOR   APPELLANT. 

Addison  on  Gontracts,  Abbott's  ed.,  p.  201;  ,1  Chitty  on  Con- 
tracts, 11  Am.  ed.,  154;  Bishop  on  Gontracts,  sec.  771;  Fry  on 
Sl)eciflc  Performance,  3  Am  ed.,  sec.  777;  Brown  on  the  Statute 
of  Frauds,  sece.  411  et  seq.;  2  Reed  on  the  Statoite  of  Frauds, 
sees.  454  et  seq. ;  Emerson  v.  Slater,  22  How.,  2845,  16  Lawyers' 
ed.,  360;  Marshall  v.  Lynn,  6  Mees  &  W.,  109;  Goss  v.  Nugent, 
5  Barn  ft  Ad..  58;  Harvey  v.  Graham,  5  Ad.  ft  El.  61;  Stowell 
V.  Robinson,  3  Bing.  N.  G.,  927;  Stead  v.  Dawber,  10  Ad.  ft  El... 
57;   Emmett  v.  Dewhirst,  8  Eng.  L.  ft  Bq.,  88;   Hasbrouck  v. 
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Tappen,  15  Johns.  Cb.,  429;  Clerk  v.  Russell,  DalL,  415;  Abell 
V.  Munoon,  18  Mich.,  306,  100  Am.  Dec,  167;  Harris  v.  Murphy, 
119  N.  C.  34,  56  Am.  St.  Rep.,  671;  Northup  v.  Jackson.  13 
•Wend.,  85;  Tarver  v.  McNulty,  29  Pa.  St.,  473;  Barton  v.  Gray, 
57  Mich.,  622,  634;  Wilkins  v.  Evans,  1  Bel.  Ch.,  156;  Hasbrouck 
v.  T«ippen,  15  Johns.,  200;  Martin  v.  Clark,. 8  R.  I.,  389,  395,  5 
Am.  Rep.,  586;  Gordon  v.  Niemann,  118  N.  Y.,  152;  Thompson 
V.  Poor,  N.  Y.  Sup.  »Ct..  Feb.,  1893;  Taylor  on  Evidence,  sees. 
1143,  1144;  2  Jones  on  Evidence,  sec.  449;  Atler  y.  Bartholomew, 
69  Wis.,  43,  2  Am.  St  Rep.,  103;  Klien  v.  Liverpool,  London  & 
Globe  Ins.  Co.,  22  R.,  301;  Warren  v.  Nash,  24  Ky.  Law  Rep., 
479,  No.  5. 

Lb  H.  JAMES  AND  OLLIE  JAMES,  attobneys  ix>B  apfeixxes. 

The  appellants  do  not  raise  the  question  of  the  sufficiency  of 
the  evidence  to  sustain  the  verdict,  but  they  say  that  the  court 
should  have  sustained  a  demurrer  to  our  amended  petition  in 
which  we  set  up  as  follows:  ' 

"That  the  defendants  after  their  purchase  of  the  mining  land 
specified  in  the  original  petition,  did  takd  possession  of  same 
'  '  under  and  In  pursuance  of  said  lease;  did  mine  and  take  there- 
from minerals  by  themselves,  agents  and  employes;  and  did  ship 
and  sell  same,  or  have  same  done,  and  received  the  price  for 
which  same  was  aold  upon  the  market,  and  also  did  receive 
thereon  the  royalty  for  which  sai^  minerals  were  leased  by 
others;  that  before  the  expiration  of  the  tizne  mentioned  in  the 
original  petition  the  plaintiffs  had  a  right  to  declare  their  option 
of  said  contract  off,  by  reason  of  defendants'  failure  to  comply 
with  their  contract  or  payment  of  said  agreed  price.  At  the  spe- 
cial instance  and  request  of  the  defendant  another  understand- 
ing was  had  by  which  it  was  agreed  and  understood  that  fKirther 
time  should  be  given  the  defendants  withifl  which  to  make  said 
payment  of  said  purchase  money  aforesaid,  the  defendant  agree- 
ing at  said  time  to  take  said  lease  at  said  suin,  and  did  so  take 
it  and  exercise  ownership  over  it,  operating  and  mining  it  as 
aforesaid,  and  that  this  closed  the  transaction  between  plain- 
tiffs and  the  defendants  after  the  purchase  and  sal^'  of  said  lease, 
except  payment  of  the  purchase  price  aforesaid  to  be  thereafter 
paid  within  a  period  of  sixty  days  from  the  31st  day  of  Decem- 
ber, 1899." 

We  submit  that  under  these  allegations  the  demurrer  to  the 
petition  was  properly  overruled;  that  the  instructions  of  the 
court  clearly  define  the  law;   that  the  evidence  shows  that  the 
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defendants  did  accept  the  lease,  mine  the  property  and  exercise 
ownership  therefor,  and  promised  to  pay  the  money  and  so  did 
not  decline  to  take  it;  and  we  contend  that  having  taken  posses- 
sion of  the  property  under  their  contract  and  promise  to  pay  for 
it,  they  are  bound  thereby. 

Opinion  of  the  court  by  CHIEF  JUSTICE  BURNAM — ^Rex'krsikg. 

In  November,  189)),  the  appellees,  J.  T.  Lanham,  E,  L. 
Lanbam,  and  H.  C.  Tniitt,  executed  and  delivered  to  the 
appellants,  W.  J.  McConath.v  and  W.  E.  Burke,  the  follow- 
ing writing:  "This  contract  witncsseth  that:  ^yhereas  J. 
T.  Lanham  holds  a  lease  of  mineral  rights  in  the  lands  owned 
by  the  Page  and  Krausee  Mining  and  Manufacturing  Com- 
pany of  Kt.  Ix)uis,  Missouri,  lying  in  Crittenden  county, 
Kentucky,  and,  whereas,  he  has  sold  one-fourth  undivided 
interest  in  said  mineral  lease  to  T.  J.  Carter,  and  one-fourth 
interest  to  E.  L.  Lanham,  and  onc-^-fourth  interest  to  H.  C. 
Truitt,  now  we,  the  said  J.  T.  Lanham,  E.  L.  ^.anham  and 
n.  C.  Truitt,  each  bargains  and  sells  to  W.  J.  -McConathy 
and  W.  E.  Burke,  both  of  Louisville,  Kentucky,  our  un- 
divided rights  in  said  lease  for  Jind  in  consideration  of  the 
sum  of  1200.00  each,  to  be  paid  on  or  before  the  31st  day  of 
December,  1899.  It  is  further  agreed  that  if  the  consideration 
herein  named  is  not  paid,  on  or  bofore  the  31st  of  December, 

1899,  this  contract  of  sale  shall  be  null  and  void.    This 

day  of  November,  1899,  in  Marion,  Crittenden  county,  Ken- 
tucky. J.  T.  Lanham.  E.  L.  Lanham.  H.  C.  Truitt."  On 
the  9th  of  July,  api)ellees  sued  the  appelhints  on  this  con- 
tract, and  alleged  that  while  they  had  a  right  to  cancel  the 
contract  because  the  ?600  was  not  paid,  as  stipulated,  on  the 
31st  day  of  December,  1899,  they  had  not  done  so,  because  at 
the  defendant's  request  that  their  o])tion  should  be  extend- 
ed until  the  following  April  they  had  agreed  thereto,  and  that 
subsequent  to  the  31st  day  of  December  the  defendants,  in 
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recognitron  of  their  liability  under  the  agreement,  had  prom- 
ised to  pay  the  f600.  A  general  demurrer  was  sustained  to 
the  petition.  Appellees  then  filed  an  amended  peti- 
tion, in  which  they  allege,  in  substance^  that  before 
the  3l8t  day  of  December,  1899,  at  the  special  instance  and 
request  of  the  defendant,  the  contract  of  lease  was  extended, 
and  they  were  given  sixty  days  longer  to  pay  the  consideration 
therefor;  that  the  defendants  thereafter  tooik:  possession  of 
the  leased  property,  and  operated  a  mine  thereon.  The  de- 
fendants demurred  to  the  petition  as  amended,  which  waa 
overruled.  They  then  filed  an  answer  in  which  they  pleaded 
that  the  writing  sued  on  was  a  mere  option,  which  became 
void,  under  its  express  terms,  by  failure  on  their  part  to  pay 
the  contract  price  of  J600  on  or  before  the  31st  of  December, 
1899.  They  also  deny  that  either  before  or  after  the  31st 
day  of  December,  1899,  they  made  a  new  verbal  contract  with 
the  pDaintiff  by  which  they  agreed  that  the  written  option 
Aould  be  extended,  and  that  they  should  have  sixty  days 
from  the  3l8t  of  December  to  pay  the  contract  price,  or  that 
they  had  ever  taiken  possession  of  the  premises  under  either 
contract,  or  operated  a  mine  thereon.  A  trial  before  a  jury 
resulted  in  a  verdict  for  the  |600  sued  for. 

Upon  this  appeal,  appellants  ask  a  reversal  on  two  grounds : 
First,  because  the  court  erred  in  overruling  tKeir  demurrer 
to  the  petition  as  amended;  and,  second,  because  the  circuit 
judge  refused,  upon  their  motion,  to  direct  the  jury  to  find 
a  verdict  in  their  favor.  The  contract  expressly  stipulates 
that  if  the  1600  is  not  paid  on  or  before  the  31st  day  of 
December,  1899,  it  should  thereafter  be  null  and  void.  It 
seems  clear  that  after  th*?  31st  of  December,  1899,  appellants 
eoulVI  not  have  required  the  api^ellees  to  have  accepted  a 
tender  of  the  |600,  ^or  the  reason  that  their  right  to  do 
so  und?r  the  contract  had  terminated.    We  think  there  cnn 
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be  no  doubt  that  the  writing  is  a  mere  option  which  the 
appellants  could  have  accepted  at  any  thne  before  the  Slst 
day  of  December  by  the  payment  of  the  f600,  but  that  by 
theii'  failure  to  comply  with  thi«  requirement  the  option 
terminated.  In  Litz  v.  Gossling,  93  Ky.,  185,  14  R.,  91,  19 
S.  W.,  527,  the  writing  was  very  similar  to  that  in  this 
case  and  it  was  adjudged  to  be  a  mere  option,  and  specific 
performance  was  refused.  In  Stembridge  v.  Stembridge's 
Adm^r.,  87  Ky.,  91,  9  R.,  948,  7  S.  W.,  611,  it  was  held  that 
"where  A.  agrees  to  convey  to  B.  upon  condition  that  B. 
exercises  his  opti'on  to  do  a  particular  thing  at  a  specified 
time,  but  the  contract  imposes  no  obligation  U]K)n  B.  to  do 
the  specified  thing,  no  interesit  passes  to  B.  unless  he  com- 
plies with  his  agreement." 

The  question  then  arises  whether  the  alleged  parol  agree* 
ment  by  which  appellants  were  given  sixty  days  from  the 
31st  of  December,  1899,  to  pay  for  and  take  ])Ossession  of  the 
leased  property,  con^ftutes  an  enforceable  obligation.  Ap- 
pellantis  claim  that,  as  the  original  option  was  in  writing, 
the  subsequent  verbal  agreement  substituting  a  different  day 
for  the  payment  of  the  consideration  continued  the  writing 
in  force,  or,  in  other  words,  it  was  competent  for  the  par- 
ties to  a  contract  required  by  statute  to  be  in  writing  to 
modify  ankJ  change  its  terms  of  payment  by  a  subsequent 
verbal  agreement  of  the  parties  thereto,  and  th^at  the  effect 
of  such  agreement  was  to  continue  in  force  such  contract. 
While  the  question  is  not  free  from  difficulty,  we  think  the 
great  weight  of  authority  is  to  the  effect  that  a  written  con- 
tract, witliin  the  statute  of  frauds,  can  not  be  modified  by  a 
subsequent  agreement  between  the  parties,  unless  such  new 
agreement  is  also  in  writing.  See  Emerson  v.  Slater,  22 
How.,  28,  16  L.  Ed.,  360;  Swain  v.'Seamens,  9  Wall.,  254, 
19  L.  Ed.,  554;  Chitty  on  Contracts   (11th  Am.  Ed.)   154; 
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Bishop  on  Contracts,  771;  Fry  on  Specific  Performance  (3d 
Am.  Ed.)  777.  But  fbe  contention  of  api)ellees  in  this  case 
goes  farther  tlian  the  mere  ehangimg  of  a  written  contract 
l)j  a  subsequent  vsfrha\  agreement.  If  we  understand  eor- 
rectlj  theiT  contention,  it  is  that  a  contract  which  the  statute 
requires  to  be  in  writing,  alid  which  by  its  terms  expires 
on  a  particular  day,  was  kept  alive  and  expended  by  a  verbal 
agpement  of  the  parties  theretlo  postponing  the  time  for  the 
payment  of  the  consSd^eration.  Subsection  6  of  section  470 
of  the  Kentucky  Statutes  of  1899  provides  ^'that  no  action 
shall  be  brou^t  tto  charge  any  jjerson  upon  any  contract  for 
Ihe  sale  of  real  estate  or  any  lease  thereof  for  a  longer  term 
than  one  year,"  unless  in  writing.  As  the  option  of  1899 
was  for  the  sale  of  an  interest  in  real  estate,  and  was  for 
a  longer  period  than  one  year,  it  was  necessary  that  it  sliouM 
be  ini  writing,  to  bind  the  parties  thereto.  That  contract 
died  on  the  3l8rt  of  December  by  the  failure  of  appellants 
to  perform  its  conditions.  The  alleged  verbal  agreement  &ub- 
sequentl;y  entered  into  between  the  parties  was  also  for  the 
sale  and  purchase  of  an  interest  in  real  estate,  and  was  also 
for  a  longer  period  than  one  year.  In  our  opinion,  the  stat- 
ute requires  that!  this  contract,  also,  should  have  been  in 
w^riting,  before  it  could  be  made  tlie  basi-s  of  a  claim  against 
tba  appellants;  and  the  trial  c-ourt  erred  in  overruling  ap- 
pellants' demurrer  to  the  amended  petition,  and  also  erred 
in  refusing  appellants'  motion  to  give  to  the  jury  a  peremp- 
tory instruction  to  find  in  their  favor  on  this  ground. 

For  reasons  indicated,  the  judgment  is  reversed,  and  the 
cause  remanded  for  proceedings  consistent  with  this  opinion. 

PetilMoD  for  rehearing  by  appellees  overruled. 
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Oasb  81— AcnoN  bt  F&a.ncis  M.  O'Neil  aivd  Othebs  AaAiNST  the 
iMuTUAii  Life  iNsusiiKCE  Company  of  Kentucky  fob  a  Paid-up 
PoucY. — Nov.  17. 

Mutual  Life  Ins.  Co.  of  Ky.  v.  O'Neil,  &c. 

APPEAL  FBOK   MABION   CIBCUIT  COURT. 
JUDQICENT  FOB  PLAINTIFFS  AND  DEFENDANT  APPEALS.     ReVEBSED. 
InSUBANCB— •FOBFEITUBE — PaID-UP      POLICY— iDeM  AND — ^TlME>— LACHES 

— ^Witnesses — Transaction  With  Deceased  Agent. 

Held:  1.  Under  Civil  Code,  sec.  606,  providing  that  no  person  can 
testify  for  himself  as  to  a  transactioiv  with  one  who  is  dead,  an 
Insured  who  was  a  party  to  an  action  to  compel  the  Insurance 
company  to  Issue  a  paid-up  policy  was  not  entitled  to  testify 
as  to  a  conversion  between  himself  and  an  agent  of  the  Insur- 
ance company  who  had  since  died. 

2.  Wher^  a  life  insurance  policy  provided  that  if  it  sftiould  be  forfeited 

the  insured  should  be  entitled  to  a  paid-up  policy  on  demand 
within  thirty  days  after  forfeiture  for  the  equitable  value  of  the 
original  liolicy,  time  was  not  of  the  essence  of  such  agreement, 
and  insured  was  entitled  to  a  paid-up  policy  if  demanded  within 
a  reasonable  time. 

3.  Where  an  insured  made  no  demand  for  the  issuance  of  a  paid-up 

policy  until  more  than  seven  years  had  elapsed  after  a  forfeiture 
of  his  original  policy,  and  no  suit  was  brought  to  compel  the 
issuance  of  such  paid-up  policy  until  nearly  seventeen  years  had 
elapsed  after  the  right  to  such'  policy  accrued,  such  right  was 
barred  by  laches.' 

PROCTOR  K.  Mcelroy,  henry  w.  price  and  jno.  j.  m. 

HENRY,  attorneys  for  appellant. 

C.  S.  HILL,  attorney  for  appellee. 

(No  briefs;  record  can  not  be  found.) 

Opinion  op  the  court  by  JUDGE  HOBSON — Reversing. 

On  April  27,  1870,  the  Southern  Mutual  Life  Insurance 
Cotnpdny  of  Kentucky,   appellant's!  predecesBor,   issued   to 
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Francis  M.  O'Neil  a  jiolicy  injuring  his  life  in  the  sum  of 
$2,500  for  the  benefit  of  his  wife,  Catherine  E.  O'Neil,  and 
his  children,  payable  at  his  death,  in  consideration  of  semi- 
annual premiums  of  f27.39  to  be  p^id  on  the  23d  of  April 
and  October  i'n  every  year  during  the  continuance  of  the 
policy,  which  contained,  among  others,  the  following  condi- 
tion: "In  case  the  said  assured  shall  not  pay  the  «aid  semi- 
annual premiums  on  or  before  'the  several  days  hereinbe- 
fore mentioned  for  the  payment  therc'of,  then,  and  in-  every 
such  case,  t!he  said  company  shall  not  be  liable  for  the  pay- 
ment of  the  sum  insured,  or  any  part  thereof,  and  this  pol- 
icy shall  cease  amd  determine.  Provided,  that  if  this  policy 
shall  become  mill  and  void  by  reason  of  the  violation  of 
any  of  the  fott*egaing  conditions,  all  payments  made  hereon 
shall  be  forfeited  to  said  company;  but  if  three  or  more  full 
years^  premiums  shall  have  been  paid  hei-eon,  a  new  and  paid- 
up  policy  will  be  isBued  by  said  company,  upon  demand  there- 
of, within  thirty  days  after  the  said  forfeiture,  for  the  equit- 
able value  of  the  original  i)olicy."  O'Neil  paid  the  semi- 
annual premiums  as  they  fell  due  until  October  23,  1883, 
but  was  unable  to  pay  the  semi-annual  premium  then  due, 
and  executed  ther?for  to  the  company  his  nibte  due  in  four 
months,  which  contained  this  8tiI>ulatioir:  "In  consideration 
hereof,  the  policy  is  extended  until  default  is  made  in  the 
payment  of  this  mote,  when  all  rights  and  benefits  secured 
thereby  shall  (^^ase  and  determine  without  notice,  and  this 
note  shall  be  void;  but  if  this  note  shall  be  paid  at  its  ma- 
turity, then'  the  said  policy  shall  continue  in  force  with  like 
effect  as  if  the  said  premium  were  this  day  paid.  The  re- 
ceipt of  this  date  given  by  said  company  is  subject  to  the 
provisionis  of  this  note.".  O'Neil  failed  to  pay  the  note,  and 
the  records  of  the  company  show  that  the  policy  was  termi- 
nated on  February  26,  1884,  by  reason  of  its  non-payment. 
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This  fe  shown  on  the  cancellation  blotter  of  the  company, 
giving  the  date  when  it  was  caniceled  and  the  reason  for  it. 
The  record  alfeo  shows  thait  notice  of  what  had  been  done 
was. sent  to  O'Nei)  un  June  25,  1884.  On  August  22,  1901, 
O'Neil  and  wife  filed  this  suit  against  the  company  for  a 
paid-up  policy  for  the  equitable  value  of  the  original  policy 
at  the  time  of  default  ini  the  payment  of  premiums.  He 
testified  tliat  he  received  no  notice  of  the  cancellation  of  the 
policy,  and  that  as  soon  as  he  found  that  he  could  not  pay 
the  note,  and  about  the  time  the  note  fell  due,  he  delivered 
his  policy  to  T.  L.  Chaplin,  tbe  agent  of  the  company  at 
Lebanon,  where  he  resided,  and  demanded  a  paid-up  policy; 
tbat  he  did  not  get  a  paid-up  policy;  that  he 
asked  Mr.  Chaplin  about  it  once  or  twice;  that  Chap- 
lin said  he  would  send  it  in  to  get  a  paid-up  policy.  After 
Ch^plin'si  dearth,  w'hieh  occurred  in  1892,  the  policy  was 
found  among  Chkplin's  papers,  and  was  then  returned  to 
0?Neil.  Chaplin  cea*d  to  be  agent  for  the  cwnpany  in 
the  year  1886.  He  was  the  agent  of  the  company  at  Leb- 
anon to  solicit  life  insurance  between  June,  1883,  and  Jan- 
uary, 1886.  He  had  no  other  powder  or  authority  except 
to  take  applications  for  life  insurance.  The  application  for 
the  policy,  wbich  wa^  made  in  1870,  was  taken  by  T.  W. 
Blandford,  who  was  then  the  agent  at  Lebanon.  The  de- 
fendant filed  written  exceptions  to  the  testimony  of  O'Neil 
in  so  far  as  he  stated  what  occurred  between  him  and  Chap- 
lin, on  the  ground  that,  Chaplin  being  dead,  O'Neil  could 
not  testify  fior  himself  as  to  these  matters.  The  court  over- 
ruled the  exceptions.  The  propriety  of  this  ruling  is  the  first 
question  to  be  determined. 

F.  M.  O'Neil  was  a  party  to  the  contract  and  one  of  the 
plaintiffs  in  the  action.  He  was  therefore  testifying  for 
himself.    Chaplin,  ^the  person  with  whom  the  transaction  oc- 
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curred,  died  in  the  year  18D2.  By  section  606  of  the  Civil 
Code  no  person  can  testify  for  himself  as  to  a  transaction 
with  one  wlio  is  dead,  and  it  haa  been  held  tihat  the  same  rea- 
son which  eiEcludes;  the  testimony  of  a  party  testifying  for 
himself  concerning  a  transaction  with  a  principal  who  is 
deady  when  the  testimony  is  offered  to  be  given,  applies 
equally  where  H|ie  transaction  was  with  an  agent  who  is 
dead.  Harpending's  Ex're.  v.  Daniel,  80  Ky.,  449,  4  R.,  330; 
Tarr  v.  Kimbrongh,  17  R.,  1284,  34  S.  W.,  528;  Breckinridge 
V.  McRoberts,  20  R.,  699,  47  S.  W.,  454;  Knight  v.  Wilson, 
22  R.,  545,  58  S.  W.,  439.  The  court  therefore  erred  in  over- 
rulilig  the  defendant's  exceptions  to  this  much  of  the  testi- 
mony of  O'Neil. 

It  remains,  therefore,  to  determine  whether,  without  this 
evidence,  there  is  sufficient  testimony  in  the  case  to  sustain  a 
judgment.  The  fact  that,  six  years  after  Chaplin  ceased  to 
be  agent  for  the  company,  the  policy  was  found  among  his 
papers  at  Lebanon  and  returned  to  O'Neil,  proves  nothing 
against  the  company.  In  answer  to  the  question  whether 
at  any  time  he  demanded  of  the  defendant  a  paid-up  i)olicy, 
O'Xeil  states  in  his  deposition  that  he  \iTote  the  company 
to  grant  him  a  paid-up  policy,  but  he  does  not  say  when 
this  was.  He  also  says  in  another  place  that  after  the  death 
of  Chaplfn  he  wrote  to  the  defendant  demanding  a  paid-up 
policy,  and  the  company  answered  that  the  policy  had  not 
been  presented  in  time,  and  that  just  before  he  instituted 
the  suit  he  again  made  this  demand  and  was  again  refused. 
The  proof  for  the  company  shows  that  it  kept  a  record  of  its 
correspondence,  an)d  the  only  demand  shown  by  this  record 
'  was  made  in  June,  1901,  The  policy  itself  provides  that  a 
paid-up  poMcy  will  be  issued  upon  demand  thereof  within 
thirty  days  after  the  forfeiture.  This  court  has  in  a  number 
of  cases  held  that  time  is  not  of  the  essence  of  the  contract 
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in  such  eases,  and  that  a  paid-up  policy  may  be  had  if  de- 
manded within  a  reasonable  time  after  the  default,  although 
not  demanded  within  the  time  fixed  by  the  contract;  and  it 
bae  laid  down  the  rule  that  five  years  is  a  reasonable  time 
for  making  the  demand.  Mutual  Life  Insurance  Company 
V.  Jarboe,  102  Ky.,  80,  19  R.,  1501,  42  S.  W.,  1097,  39  L. 
R.  A.,  504,  80  Am.  St.  Rep.,  343;  Manhattan  Life  Insurance 
Company  v.  Patter&on,  109  Ky.,  624,  22  R.,  1282,  60  S.  W., 
383,  53  L.  R.  A.,  378;  Washington  Life  Insurance  Oompaoy 
V.  Miles,  112  Ky.,  743,  23  R.,  1703,  66  S.  W.,  740;  New  York 
Life  Insurance  Company  v.  Warren  Deposit  Bank,  24  R., 
325,  75  S.  W.,  234.  In  the  last  case  it  was  held  that  the 
failure  to  make  si  demand  within  five  years  defeated  the 
right  to  a  paid-up  policy  where  the  company  simply  remained 
silent  without  attempting  to  collect  the  note.  In  this  case 
the  defendant  took  no  steps  to  collect  the  note,  and  did  noth- 
ing to  waive  its  right  to  insist  upon  the  forfeit.  Outside 
of  the  testimony  of  O'Neil  as  to  what  took  place  between 
him  and  Chaplin  which  can  not  be  considered,  there  is  noth- 
ing to  show  a  demand  on  tbe  company  for  a  paid-up  policy 
within  five  years  after  the  forfeiture  occurred.  The  only 
time  fixed  by  O'Neil  as  that  at  which  he  wrote  to  them  mak- 
ing ih'm  demand  is  after  the  death  of  Chaplin,  wbich  was  in 
1892,  or  more  than  seven  years  after  the  default.  No  expla- 
nation is  given  of  the  long  delay,  after  Chaplin  ceased  to  be 
agent  in  1886,  or  even  after  his  death,  in  1892,  to  file  this 
suit.  It  is  a  cardinal  principle  of  equity  to  refuse  relief  to 
those  who  have  unreasonably  slept  on  their  rights.  The  suit 
was  not  filed  for  something  like  seventeen  years  after  the 
right  accrued  to  demand  a  pafdl-up  policy,  and  under  the  rule 
heretofore  laid  down  there  can  be  no  recovery. 

The  insured  had  an  option  to  stiamd  upon  bis  original  policy 
and  his  ri^ts  thereunder,  or  to  take  a  ptid-np  policy  for 
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the  equitable  value  of  lii»  original  policT.     The  provisions 
of  the  contract  as  to  a  paid-up  policy  are  not  self -executing. 

^  He  was  to  demand  the  paid-up  policy  in  thirty  days  after 
default  in  the  payment  of  premiums  if  he  wanted  it.  Al- 
though the  court  refuses  to  enforce  strictly  the  limit  as  to 
time,  and  allows  a  demand  within  a  reasonable  time,  still 
it  must  follow  from  the  ccmtract,  on  well-settled,  legal  prin- 
ciples, that,  if  no  demand  is  made  within  the  proper  time 
for  a  paid-up  policy,  the  right  thereto  will  be  deemed  waived. 
For  the  policy  expressly  provides  that  on  default  in  the 
payment  of  premiums  it  shall  cease  and  determine,  and  un- 
less someithing  i^  done  to  arrest  the  operation  of  this,  pro- 
vision the  policy  is  no  longer  in  force.  The  insurance  com- 
pany mtwt  have  some  basis  for  carrying  on  its  business  with 
the  living  and  settling  the  claims  of  the  dead,  and,  as  in 
other  cajses  of  failure  to  make  an  election,  it  must  be  pre- 
sumed after  a  reasonable  time  that  the  insured  did  not  elect 
to  exercise  his  option  to  surrender  his  original  policy  and 

-  take  a  paid-up  policy  for  its  equitable  value. 

Judgment  reversed,  and  cause  remanded  for  a  judgment 
as  herein  indicated. 
Judges  Paynter  and  Nunn  dissent. 
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Case  82 — Indictment  against  W.  R.  Wood  fob  Mai.feasance  in  Of- 
fice AS  County  Clerk  for  Unlawfully  Issuing  Liquor  License. 
—Nov.  18. 

Commonwealth  v.  Wood, 

appeal  from  todd  circuit  court. 

Judgment  Sustaining  Demurrer  to  Indictment  and  Commonwealth 
Appeals.    Affirmed. 

County  Clerk — Misfeasance — Indictment— Sufficiency. 

Held:  An  Indictment  of  a  county  clerk  for  unlawfully  issuing  a  li- 
cense to  sell  liquor  in  a  local  option  precinct,  which  fails  to 
aver  that  his  action  was  from  a  corrupt  motive  or  fraudulent, 
or  that  he  knew  at  the  time  that  it  was  unlawful  for  him  to  issue 
the  license,  is  insuflicient. 

CLIFTON  J.  PRATT,  M.  R.  TODD,  JAS.  R  MALLORY,  attorneys 

FOR  APPELLANT. 

Appellee  was  indicted  as  clerk  of  the  Todd  County  Court  for 
unlawfully  issuing  a  license  to  Cyrus  Greenfield  to  retail  spiritu- 
ous liquors  in  the  town  of  Trenton  in  said  county  after  a  cer- 
tificate had  been  filed  in  his  oifice  by  the  can^sing  board  of 
said  town  certifying  that  the  local  option  law  had  been  adopted 
in  said  town.  We  contend  that  the  appellee  having  this  official 
information  in  his  oflflce,  and  knowingly  issued  a  license  to  an 
applicant  to  sell  liquors  in  a  town  where  the  sale  has  been  pro- 
hibited by  the  expressed  will  of  the  voters  therein  at  an  election 
held  for  that  purpose,  is  guilty  of  mi«feasance  in  office  ^n  falling 
to  obey  and  discharge  a  known  duty  by  refusing  to  issue  the 
license. 

We  contend  that  It  is  not  necessary  to  allege  that  he  was  ac- 
tuated by  a  corrupt  motive  in  doing  this  act,  but  that  the  failure 
to  discharge  a  known  duty  is  a  sufficient  allegation  to  render  him 
liable  for  misfeasance  in  office. 

We  further  contend  that  though  the  license  ma^  have  been 
granted  by  him  upon  the  order  or  by  the  direction  of  the  trus- 
tees of  the  town  of  Trenton  will  not  excuse  him,  for  the  reason 
that  he  had  before  him  a  record  in  his  office  saying  it  was  un- 
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lawful  to  sell  liquor  in  said  town  and  he  owed  it  to  the  public 
and  it  was  his  duty  to  recognize  said  record. 

We  further  contend  that  an  allegation  that  the  appellee  un- 
lawfully and  willfully  issued  such  license  without  legal  or  right- 
ful authority  so  to  do  is  sufficient  to  include  corrupt  motive  and 
criminal  intent. 

14  Bush,  161;  19  Am.  &  Eng.  Ency.  of  Law,  502;  2  Am.  Dec, 
629;  Ky.  Const.,  sees.  124,  227;  Ky.  Stats.,  sec.  3748;  Bishop's 
.Statutory  Crimes,  sec.  164,  p.  155;   23  Ky.  Iaw  Rep.,  1718. 

BETREE  &  STANDARD,  attorxeys  fob  appellee. 
POINTS  AND  AUTHORITIES. 

1.  It  is  necessfeiry  to  charge  in  the  indictment  that  appellee  is- 
sued the  license  corruptly,  or  with  a  knowledge  that  it  was  un* 
lawful  for  him  to  do  so.  The  indictment  does  not  charge  that 
appellee  acted  from  a  corrupt  or  improper  motive.  Scott  v. 
Cook,  1  Duvall,  p.  315;  Com.  v.  Arnold,  3  Litt.,  309;  Com.  v. 
Barney,  21  Ky.  Law  Rep.,  p.  2352;  Lynch  v.  Com.,  25  Ky.  Law 
Rep.,  p.  2180;  Com.  v.  McPeek,  14  Ky.  Law  Rep.,  215'. 

2.  The  indictment  having  attempted  to  set  forth  all  of  the  ma- 
terial stepa  required  hy  the  statute  in  order  to  make  a  valid  op- 
tion law,  and  having  failed  to  set  forth  certain  material  require- 
ments* of  the  statute,  is  bad. 

'  (a)  It  attempts  to  set  forth  not  only  every  order  taken  in 
regard  to  the  election,  but  all  the  acts  of  the  sheriff.  Having  at- 
tempted to  set  forth  the  acts  of  the  sheriff,  it  should  have  al- 
leged that  notice  of  the  holding  of  the  election  was  given  by  him 
as  required  by  statute,  and  the  failure  to  charge  this  is  fatal  to 
the  indictment.    Com.  v.  Cope,  21  Ky.  Law  Rep.,  845. 

(b)  The  local  option  law  requires  the  certificate  of  the  board 
of  canvassers  to  be  placed  on  the  order  book  at  the  next  regular 
term  of  the  ^ounty  court  after  it  is  completed;  the  indictment 
discloses  that  it  was  not  so  placed  on  record  until  nearly  two 
years  after  the  holding  of  said  election.  This  long  delay  is  fatal 
to  the  Indictment,  especially  when  unexplained. 

'  3.  The  allegations  of  the  indictment  do  not  charge  a  public 
offense.  Young  v.  Com.,  14  Bush,  161;  Payne  v.  Com.,  14  R., 
303;  Schweaman  v.  Com.,  99  Ky.,  296;  *Com.  v.  Helback,  19 
Rep.,  278^  Adams  v.  Stephens,  88  Ky.,  443. 

4.  Appellee  as  clerk  of  the  Todd  County  Court  is  not  subject 
to  indictment  for  malfeasance  in  office.  Const.,  sec.  227;  Broad- 
dug  v.  Broaddus,  10  Bush,  299;  Patterson  v.  Commonwealth,  86 
Ky.,  314;    Parrish,  &c.,  v.  Ferguson,   &c.,  83  Ky.,   18;    Com.  v. 


Digitized  by  VjOOQIC 


750  KENTUCKY  REPORTS.  [Vol.  116 


Commonwealth  v.  Wood. 


Chambers,  1  J.  J.  Marsh.,  108;    Ky.   Stats.,  sec.  3748;    Com.  v. 
Williams.  79  Ky.,  43;  Const!.,  sec.  124. 

Opinion  of  the  court  by  JUDGE  O'REAR — ^Affirming. 

Appellee'  was  indicted  by  the  grand  jury  of  Todd  county 
for  malfeafisance  in  office.  It  is  charged  that  he,  as  county 
court  clerk  of  Todd  county,  "willfully  and  unlawfully"  is- 
sued a  liquor  license  to  one  Greenfield  to  sell  liquor  by  retail 
tn  the  town  of  Trenton,  when  previously  that  town  had,  at  an 
election  regularly  held,  voted  in  fa\'X)r  of  the  local  option 
law,  and  that  the  result  of  the  vote,  duly  certified,  was  of 
record  in  his  office.  The  only  question  presented  that  we 
have  felt  oaJled  upon  to  decide  or  consider  is  the  sufficiency 
of  the  charge  as  made  in  the  indictment.  It  is  not  averr^ 
that  appeWee's  action  was  from  a  corrupt  motive  or  fraud- 
ulent, or  that  he  knew  at  the  time  that  it  was  unlawful  for 
him  to  i«sue  the  license.  While  malfeasance  in  office  is  de- 
fined generally  to  be  the  wrongful  or  unjust  doing  of  some 
official  act,  which  the  doer  bas  no  right  tlo  perform,  or  whioh 
he  has  stipulated  by  contract  not  to  do,  it  is  essential  that 
an  evil  intent  or  motive  must  accompany  the  act,  or  that 
it  must  have  been  done  with  such  gross  negligence  as  to 
be  equivalent  to  fraud.  As  said  in  Bishop's  New  Criminal 
Law,  section  972:  "The  court  requires  evidence  of  some- 
thing more  tham  a  mere  mistake  of  duty.  .  There  must  be 
corruption.  This  also  is  necessary  to  sustain  an  indict- 
ment." And  in  the  same  author's  work  on  ]S^ew  Criminal 
Procedure,  section  834,  it  is  said:  "Corruption,  in  some 
form  of  words,  must  generally  be  averred;  it  is  believed,  al- 
ways at  common  law."  An  honest  mistake  of  an  officer  con- 
cerning the  discharge  of  an  official  duty,  although  it  may 
be  the  result  of  ignorance,  ought  not  to,  and  can  not,  unless 
the  express  terms  of  the  statute  impel  to  such  construction. 
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make  bim  a  criiiiinal.  If  the  act  is  done  witJi  a  corrupt  pur- 
pose, or  from  a  corrupt  motive,  or  with  a  knowledge  by  the 
officer  at  the  time  that  his  official  act  is  a  violation  of  ihe 
law,  or  if  the  act  is  done  so  negligent  1J>'  or  cai-elessly  or 
recklessly  as  to  show  an  utter  want  of  care  or  of  concern, 
and  such  as  would  be  tantamount  to  a  fraud,  and  therefore 
could  be  said  to  be  fraudulently  done,  his  act  will  be  a  mal- 
feasance, but  not  otherwise.  Commonwealth  v.  Arnold,  3 
Litt,  309;  Commonwealth  v.  Barney,  24  R.,  2352,  74  S.  ^V., 
181;  Lynch  v.  CommonweaJth,  24  R.,  2180,  73  S.  W.,  745; 
Commonwealth  v.  McPeek,  14  R.,  215,  20  S.  W.,  220;  Com- 
monwealth V.  Rodesi,  6  B.  Mon.,  171;  Commonwealth  v. 
Chinn,  110  Ky.,  527,  22  R.,  1921,  62  S.  W.,  085. 

Wherefore  the  judgment  of  the  circuit:  court  sustaining 
the  demurrer  to  the  indictment  is  affirmed. 


Case  83 — ^Action  by  V9.  hi.  Gbubbs  against  S,  F.  McDowell, 
Sheriff^  fob  an  injunction  to  fbevent  the  sale  of  his  home- 
stead UNDER  AN  EXECUTION  LEVY. — NoV.  18. 


McDowell,  SheriflF,  v.  Grubbs. 

APPEAIi  FBOK  BOYLE  CIBCUIT  COUBT. 
JUDGinCNT  FOR   PLAINTIFF  AND   DEFENDANT  APPEAW.      Re\'ERSED. 

Exemptions — ^Homestead — Life    Estate — ^Value — How  Determined, 

Kentucky  Statutes,  1899,  section  170-2,  provides  that  there 
shall  be  exempt  from  sale  under  execution  land  not  to  exceed 
In  value  $1,000;  and  section  1703  declares  that,  beforei  a  sale  un- 
der execution  of  land  occupied  as  a  homestead,  the  officer  shall 
cause  such  part  thereof  as  shall  not  exceed  In  value  $1,000  to  be 
set  apart  to  the  debtor.  Held,  that  where  a  debtor  was  seised 
of  a  life  estate  only  in  land,  which  he  occupied  as  a  homestead 
he  was  entitled  to  a  homestead  exemption  in  such  part  of  tho 
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land  as  was  worth  $1,000*,  and  not  such  part  with  regard  to  which 
the  value  of  a  life  estate  therein  would  equal  $1,000. 

• 
EMMET  V.  PURYEAR,  W.  REED  EMBRY  and  JNO.  C.  VORIS,  at- 
torneys   FOB   APPELLANT. 

The  sole  question  arising  on  this  appeal  is:  In  allotting  bome- 
etead  in  land  to  an  execution  debtor,  who  owns  only  a  life  estate 
therein,  shall  the  fee  simple  value  of  the  land  be  estimated,  and 
he  ha,^e  set  apart  to  him  as  his  homestead  $1,000  worth  of  the 
land,  including  the  dwelling  house  and  appurtenances,  or  shall  the  _ 
value  of  the  life  estate  only  be  estimated,  and  he  be  allotted  as 
his  homestead,  not  $1,000  -worth  of  land,  but  such  a  quantity 
in  which  his  life  estate  or  life  interest  therein  is  worth  $1,000? 

In  jother  words  what  shall  be  the  basis  of  the  valuation  in 
setting  apart  his  honjestead? 

The  court  below  says,  the  life  estate. 

We  claim  that  this  is  error,  and  that  where  the  debtor  owns 
only  a  life  estate  in  land,  the  fee  simple  value  of  the  land  should 
be  estimated  in  setting  apart  his  homestead  therein. 
'  1.    Because,  in  the  statutes  exempting  homesteads  from  sale 

for  debt,  no  reference  is  made  to  the  estate  or  interest  of  the 
debtor  in  the  property,  but  the  amount  of  the  exemption  is  sim- 
ply limited  to  $1,000   worth  of  land. 

2.  Because  when  the  value  of  land  is  spoken  of,  without  any 
reference  to  the  interest,  title,  or  tenure  of  the  owner,  or  with- 
out any  worda  limiting,  restricting,  or  qualifying  the  meaning  of 
the  term,  the  value  in  fee  simple  is  always  meant. 

S.  It  was  intended  by  the  Legislature  in  the  enactment  of  our 
homestead  laws,  that  they  should  operate  uniformly  and  equally 
upon  all  persons  coming  within  the  operation  of  the  statute; 
that  homestead  debtors  should  have  equal  rights  and.  benefits 
thereunder;  that  there  should  be  a  uniform  rule  for  determining 
the  amount  of  the  exempted  property,  and  that  no  one  class  of 
•debtors  should!  have  an  advantage  over  any  other  class;  and  this 
result  can  only  be  reached  by  making^  the  vaiue  of  the  fee  the 
basis,  in  all  cases  regardless  of  the  interest  owned  by  the  debtor 
in  the  land. 

4.  Because,  these  laws  were  intended  to  provide  for  the  debtor 
o  home  where  he  may  shelter  and  support  his  family  and  not 
something  that  he  might  sell  and  barter  away  and  realize  $1,000 
therefor. 

5.  Because,  if  valuable  properties  can  be  held  as  homesteads 
under  the  pretense  that  the  claimants  had  less  than  titles  In  fee 
simple  therein,  schemes  oould  easily  be  contrived  with  relatives 
and  friends,  by  which  the  machinery  of  the  homestead  law,  de- 
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signed  for  beneficent  purposes,  could  be  used  as  means  of  dis- 
honesty and  fraud. 

AUTHORITIES  CITED. 

iKy.  Statutes,  sec.  1702,  1703;  Robinson  v.  Smithey,  80  Ky^, 
/636;  Waples  on  Homestead  and  Exemption,  pages  42,  116,  117 
and  166;  Brown  v.  Starr,  79  CaL,  608;  (21  Pac.  973);  Spencer" 
V.  Gueesman,  37  Cal.,  99;  Brooks  v.  Hyde,  37  €al.,  366;  Yates 
V.  MoKibben;  Sheriff,  etc.,  66  Iowa,  357;  (23  N.  W.,  752);  Arnold 
V.  Jones,  9  Lea,  (Tenn.)  545;  Franks  v.  Lucas,  14  Bush,  395; 
Crlgler,  etc.,  v.  Connor,  etc.,  11  S.  W.,  202  (10  R.  958);  Suter,  etc., 
V.  Quarles,  etc.,  22  R.,  1080. 

CHAS.  H.  RODES,  C.  C.  BAGBY  akd  R.  G.  McKEE,  attorneys  fob 

APPEXLEE. 

Appellant,  as  sheriff,  levied  an  execution  for  $300  on  a  por- 
tion of  appellee's  life  estate  In  thirty  acres  of  land  in  Boyle 
county,  on  which  there  is  a  dwelling  house,  although  it  is  agreed 
and  conceded  that  appellee's  entire  life  estate  in  said  thijrty 
acres  is  worth  less  than  $1,000. 

It  is  conceded  that  appellee  is  entitled  to'  a  homestead  in  the 
thirty  acres,  but  this  controversy  arises  over  the  extent  of  it. 
Appellee  in  his  petition  for  an  injunction,  alleged  that  he  was  a 
(housekeeper  with  a  family  and  that  his  life  estate  in  said  thirty 
acres  is  worth  less  than  $1,000,  and  this  averment  is  not  denied. 

1.  .We  contend  that  the  statute  estimates  and  measures  the 
homestead  right  by  value  and  nothing  else. 

2.  This  right  did  not  exist  at  common  law,  but  was  created 
by  statute,  and  the  extent  of  the  right  must  in  this  State  b^  de- 
termined by  the  statute  of  this  "State  and  not  by  the  statute 
of  some  other  State. 

3.  The  language    making    the    exemption    Is:        "So    much 
land  ovmed  by  the   debtor,"  not  so  much  land  owned  by  the" 
debtor's  wife,  or  the  debtor's  children;   but  ao  much  owned  by 
the  debtor  alone;    the  only  limitation  being  one  of  value  and 
"value  alone. 

4.  If  the  theory  of  appellant  be  adopted,  then  property  would 
l)e  considered,  in  estimating  the  homestead  exemption,  which  the 
appellee  did  not  own,  and  this  the  Legislature  coud  not  do  and 
did  not  intend  to  do. 

5.  The  interest  of  the  remainderman"  In  the  thirty  acres  can 
not  be  made  to  contribute  to  make  up  the  homestead  which  the 
statute  exempts  to  him  out  of  hi§  property. 

Tol.  116—48 
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6.  If  appellant's  theory  be  adopted  the  value  of  the  life  estate 
would  be  largely  diminished,  and  the  debtor's  power  to  sell  his 
homestead  and  acquire  a  new  one  would  be  greatly  impaired  and 
thus  one  of  the  beneficent  ends  of  the  benvolent  statute  would 
be  defeated. 

7.  We  submit  that  no  decision  of  any  court  in  any  other  State 
can  be  eveni  persuasive  authority  on  this  question,  unless  the 
statute  of  such  State  on  which  the  decision  is  based,  is  similar  in 
phraseology  to  the  Kentucky  statute. 

AUTHORITIES  CITED. 

Cin.  Tobacco  W.  Co.  v.  Mathews,  &c.,  24  Ky.  Law  Rep.,  2445; 
Johnson  v.  Kessler,  87  Ky.,  458;  Century  Dictionary,  vol.  3,  2010; 
Robinson  v.  Smithey,  80  Ky.,  637;  Huntington  v.  Barnes,  22  Ky. 
•Law  Rep.,  497;  McTaggart  v.  Smith,  14  Bush.  415;  Mundt  v. 
Hagedon,  68  N.  W.  Rep.,  610;  Mason  v.  Columbia  Finance  ft 
Trust  Co.,  99  Ky..  118;  Vaameter  v.  Vanmeter,  12  Ky.  Law  Rep., 
214;  ©quire  v.  Mudgett,  63  New  Hampshire,  71;  Donahue  v.  Mut- 
ual Life  Insurance  Co.,  21  Ky.  Law  Rep.,  357;  Crigler  v.  Connor, 
10  Ky.  Law  Rep.  958;  Suter  v.  Quarles,  22  Ky.  Law  Rep.  W80. 
Waples  on  Homestead  and  Exemption,  pages  116,  117  and  211. 
Iowa  Homestead  Exemption  Act,  Waples  on  Homestead  and  Ex- 
emption, page 

Tennessee  Homestead  Exemption  Act,  Waples  on  Homestead 
and  Exemption,  page 

Kentucky  Homestead  Exemption  Act,  Waples  on  Homestead 
and  Exemption,  page 

Opinion  of  the  coxjbt  by  JUDGE  NUNN — Revebsino.^ 

The  appellant  as  sheriff  of  Boyle  county,  having  had  placed 
in  his  hands  an  execution  against  the  estate  of  the  appellee, 
•  Griibbs,  issued  from  the  Boyle  circuit  court  upon  a  judg- 
ment rendered  in;  favor  of  Nanny  Pence  against  appellee, 
the  sheriff  levied  this  execution  upon  appellee's  life  estate  in 
a  tract  of  land  lying  in  Boyle  county,  containing  about  thirty 
acres,  subject  to  the  homestead  right  of  appellee  in  this  prop- 
erty. Appellant  caused  to  be  appraised  and  set  aside  to  ap- 
pellee, Gnibbs,  a  portion  of  thi^  land,  inclruding  the  dwelling 
house  and  appurtenancesi,  of  the  value  of  at  least  fl,000, 
as  his  homestead  therein,  and  advertised  for  sale  under  this 
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executiou  the  life  estate  of  appellee  in  the  residue  of  this 
land.  Appellee  filed  his  petition  in  equity  in  the  Boyle  cir- 
cuit court,  alleging  that  he  had  and  was  entitled  to  a  home- 
stead in  this  tract  of  land,  and  that  the  interest  owned  there- 
in by  him  was. a  life  interest  or  life  estate  only;  that  the 
value  of  his  life  interest  in  the  whole  of  this  land  was  worth 
less  than  the  sum  of  f  1,000,  and  that  he  was  entitted  to  hold 
the  whole  of  this  tract  of  land  as  a  homestead;  and  he  ob- 
tained an  injunction  against  the  appellant,  enjoining  and 
restraining  him  from  selling  this  property,  or  any  part  there- 
of, and  asked  that  the  whole  of  it  be  adjudged  to  him  as  a 
homestead.  AppelFant  filed  his  answer,  averring  that  he 
levied  this  execution  upon  appellee's  life  estate  in  this  land, 
subject  to  his  homestead  exemption  therein,  and  that,  before 
advertising  his  life  estate  for  sale  under  the  execution,  he 
selected  two  disinterested  housefkeepers  of  Boyle  county,  not 
related  to  either  party,  who,  being  duly  sworn,  valued  and 
set  apart  to  appellee,  as  his  homestead  in  this  land,  a  certain 
part  of  same,  including  the  dwelling  bouse  and  appurtenances 
— this  valuation  and  allotment  being  made  in  writing — and 
that  the  portion  of  this  property  so  valued  and  set  apart  to 
appellee  as  hi©  homestead  was  worth  more  in  fee  simple  than 
the  sum  of  |1,000,  and  that  he  was  seeking  to  sell  only  the 
life  estate  and  life  interest  ,of  appellee  in  the  remainder  of 
this  propertj',  and  denied  that  plaintiff  was  entitled  to  the 
whole  of  the  land  as  a  homestead.  Appellee  filed  a  general 
demurrer  to  this  answer,  which  was  sustained  by  the  court, 
and  the  court  granted  a  permanent  injunction  against  appel- 
lant, perpetually  enjoining  him  from  selling  this  land,  or  any 
part  thereof,  and  the  appellant  has  applealW  from  that  judg- 
ment. 

The  only  question  raised  on  this  demurrer,  as  shown  by 
the  judgment,  was  whether  the  homestead  right  of  the  ap- 
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pelleie  should  be  based  upon  the  value  of  the  fee,  or  upon 
the  value  of  the  life  estate.  The  court  below  took  the  view 
that  the  horaestead  right  of  appellee  should  be  based  upon 
the  value  of  the  life  estate,  and  for  that  reason  sustained  the 
demurrer.  The  sole  question  arising,  then,  on  this  appeal^ 
for  the  consideration  of  this  court,  is,  did  the  court  below 
err  in  sustaining  this  demurrer,  or,  in  other  words,  in  allot- 
ting homestead  to  a  debtor  who  owns  onlv  a  life  estate  there^ 
in,  shall  the  fee-simples^alue  of  the  land  be  estimated,  and  he 
have  set  apart  to  him  as  a  homestead  |1,000  worth  of  the 
land,  including  the  dwelling  house  and  appurtenances,  or 
shall  the  value  of  the  life  estate  only  be  'estimated,  and  he 
'be  allotted,  as  his  homestead,  not  f  1,000  worth  of  land,  but 
such  a  quantity  of  land,  his  life  estate  in  which  is  worth 
51,000?  This  question  must  be  determined  ui>on  the  con- 
struction of  the  sections  of  our  statute  applicable  thereto. 
We  quote  so  much  of  section  1702  of  tlie  Kentucky  Statutes 
of  1899  as  relates  to  the  question  involved :  "  .  .  .  There 
shall  ...  be  exempt  from  sale  under  execution  .  .  . 
so  much  fond  including  the  dwellrng  house  and  appurte- 
nances, owned  b}^  debtors  ...  as  shall  not  exceed  in 
value  one  thousand  dollars.  .  .  J'  Section  1703  says: 
"Before  a  sale  under  execution,  attachment  or  judgment  of 
land  occupied  a6  a  homestead,  the  officer  in  whose  hands 
tbe  writ  or  judgment  may  be  shall  cause  such  part  thereof 
...  as  shall  not  exceed  in  value  one  thousand  dollars  to 
be  vaJued  under  oath  and  set  apart  to  him,"  etc.  In  our 
opinion,  it  was  the  intention  and  purpose  of  the  Legislature, 
In  the  enactment  of  these  statutes,  to  exempt  to  the  debtor 
entitled  to  the  exemption  f  1,000  worth  of  land  in  which 
he  had  a  sufficient  estate  or  ownership  to  support  a  home- 
stead. It  is  the  settled  law  of  this  State  that  the  owner  of 
a  life  estate  in  land  may  be  entitled  to  a  homestead  therein; 
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that  his  title  is  sufficient  to  sapxK)rt  a  homestead.  Robin- 
son V.  Smithey,  80  Ky.,  636,  4  R.,  541.  It  seems  to  us  plain, 
from  the  foregoing  sections  of  the  statutes,  that  the  amount 
of  the  exemption  is  to  be  limited  to  11,000  worth  of  land, 
regardless  of  the  title  or  tenDPe  by  which  it  is  held.  No 
reference  is  made  to  the  estate  or  interest  of  the  debtor  in 
the  property,  Jbut  the  amount  of  tlie  exemption  is  simply 
limited  to  |1,000  worth  of  land.  The  statute  says  "so  much 
land  as  shall  not  exceed  in  value  one  thousand  dollars." 
Section  1703,  in  substance,  says  that  the  officer  shall  cause 
such  part  of  the  land  as  shall  not  exceed  in  Value  |1,000  to 
be  set  apart  to  the  debtor.  It  makes  no  reference  to  the 
character  of  title  held  by  the  owner  or  oicupier  of  the  home- 
stead. It  surely  was  intended  by  the  Legislature,  in  the 
enactment  of  our  homestead  laws,  that  they  should  operate 
uniformly  and  equally  upon  all  persons  coming  within  the 
operation;  olf  the  statutes;  that  homestead  debtors  should 
have  equal  rights  and  benefits  thereunder;  that  there  should 
be  a  uniform  rule  for  determining  the  amount  of  the  ex- 
empted i>roperty;  and  that  no  one  class  of  debtors  should 
have  an  advantage  over  any  other  class  or  classes.  This 
result  can  only  be  reached  by  making  the  value  of  the  fee 
the  basis  in  all  cases,  regardless  of  the  interest  owned  by 
the  debtor  in  the  land.  Such  wouM  certainly  not  result 
from  the  application  of  the  rule  contended  for  by  appellee 
in  this  case.  Should  the  view  contended  for  by  appellee  be 
sustained,  and  the  debtor  owning  only  a  Mfe  estate  in  land 
be  allowed  to  hold,  use,  and  occupy  as  a  homestead,  and 
enjoy  the  rents  and  profits  from,  the  land  in  which  the  life 
interest  is  worth  f  1,000,  then  this  class  of  debtors,  by  reason 
of  their  owning  a  lesser  estate  in  the  land,  would  have  an 
advantage  over,  and  receive  greater  benefits  from  the  home- 
stead right  than  debtors  owning  the  fee-simple  or  absolute 


Digitized  by  VjOOQIC 


758 KENTUCKY  REPORTS. [Vol.  116 

McDowell,  Sheriff,  t.  Orubbs- 

title  to  their  land.  To  illustrate,  suppose  a  like  execution 
debtor  owned  in  fee  thirty  acres  of  land  adjoinini^  appellee. 
Under  the  construction  of  the  statutes  as  contended  for  by 
appellee,  thie  appellee  would  be  given  a  home  and  the  use 
of  the  whole  thirty  acres  for  the  balance  of  his  IFfe,  free  from 
«^le  under  execution,  wiiile  his  neighbor,  owning  the  fee, 
would  be  compelled  to  take  as  his  home,  against  the  execu- 
tion, his  houtte  and  possibly  ten  acres  of  land — at  any  rate, 
less  than  the  thirty  acres.  The  purpose  arid  object  of  these 
laws  is  the  conservation  of  family  homes;  to  secure  to  the 
housekeeper  with  a  family  the  possession  of  his  home  where 
he  may  shelter,  support,  and  rear  his  family  without  being 
in  constant  danger  and  fear  of  judicial  writs  and  the  auc- 
tioneer's hammer.  They  were  intended  to  merely  protect 
the  possessiiOQ  and  right  of  occupancy,  and  not  to  provide 
for  the  debtor  something  that  he  might  sell  or  barter  away, 
and  realize  |1,000  therefrom.  The  value  of  the  possession 
and  right  of  occupancy  of  f  1,000  worth  of  land  in  which  a 
])erson  owns  only  a  life  estate  is  exactly  the  same  as  if  he 
owned  the  fee.  The  following  cases,  in  our  opinion,  supp<^t 
the  views  above  expressed:  Crigler  v.  Connor,  10  R.,  957, 
11  S.  W.,  202;  Franks  v.  Lucas,  14  Bush,  395;  and  Suter, 
etc.,  V.  Quarles,  etc.,  22  R.,  1080,  58  S.  W.,  990. 

Wherefore  the  judgment  is  Reversed,  and  the  cause  re- 
manded for  further  proeeedisigs  consistent  herewith. 

Judge  O'Rear  delivered  a  dissenting  opinion: 

T  have  always  been  of  the  opinion  that  the  Legislature 
intended  by  the  statute  quoted  to  exempt  to  a  debtor  not 
exceeding  f  1,000  worth  of  his  own  land,  which  may  be  occu- 
pied by  him  and  his  family  as  a  homestead.  I  do  not  see 
that  it  could  matter  to  the  creditor  whether  the  debtor's 
exempted  homestead  consisted  in  the  fee  or  the  life  estate. 


Digitized  by  VjOOQIC 


Vol.  lHli  BEPTEMBER  TERM,  1903.  759 

Gamewell  Fire  Alarm  Tel.  Oo..  v.  Fire  &  Police  Tel.  Co.  &c. 


The  queatkm  i«  not  how  much  enjoyment  the  debtor  may 
get  out  of  his  property,  but  what  value  of  property  shall 
be  exempted  to  him  from  liability  for  his  debts.  I  therefore 
respectfully  dissent  from  the  majority  opinion  in  this  case. 
Petition  for  rehearing  by  appellee  overruled. 


Case  84 — ^Action   by  the  Gamewell  Fire  Alarm   Telegraph  Co., 

AGAINST  THE  FiRE  &  POLICE  TELEGRAPH  Cq.,  AND  THE  NeW  GaYNOB 
SLECTRIC  Co.,  fob  the  A1*P0INTMENT  of  a  receiver  of  BOTH  COM- 
PANIES, AND  THE  PAYMENT  OF  PLAINTIFF'S  DEBT  OF  $8,000. — NoV.  18. 

Gamewell  Fire  Alarm  Telegraph  Co.,  v.  Fire         jfils  Is^ 
&  Police  Telegraph  Co.,  &c. 

*     appeal   from   jefferson   circuit  court.    chancery   division. 

From  the  Judgment  Plaintiff  Appeals.    Affirmed. 

Corporations —  Stockholders  — Doi^le  Liability  — ^Enforcement  — 
Sole  Stoc  k  holders —  Actions —  Counter  Claim—  Parties  — 
Rights  of  Creditors — ^Attorney's  Fees — Allowance — iEIight  to 
Object. 

Kentucky  Statutes,  1899,  section  547,  provides  that  stockholders 
of  oorporations  not  "organized"  for  educational  purposes,  or  for 
operating  of  water,  gas,  or  electric  plants,  shall  be  individually 
responsible  for  their  liabilities  to  the  extent  of  the  amount  of  their 
stock  at  par,  in  addition  to  the  amount  of  such  stock;  and  sec- 
tion 573  declares  that  after  September  28,  1897,  the  provisions,  of 
the  chapter  containing  the  previous  section  shall  apply  to  all 
corporations  organized  In  the  State,  if  such  provisions  would  be 
applicable  to  them  if  organized  under  such  chapter.  Held,  that 
where  a  corporation  previously  organized  flor  the  purpose  of  "ex- 
ploiting or  promoting'*  the  fire  and  police  telegraph  business, 
and  to  purchase  and  otherwise  acquire  stocks,  bonds,  and  other 
obligations  of  other  corporations,  etc.,  continued'  its  business  after 
section  573  went  Into  effect,  its  stockholders  were  subject  to  the 
double  liability  prescribed  by  section  547. 

2.  Under  Civil  Code,  section  28,  providing  that  the  oourt 
may  determine  any  controversy  between  parties  before  It,  If  it 
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can  do  ao  without  prejudice  to  others,  it  was  not  error  to  enforce 
a  statutory  double  liability  against  a  stockholder  of  an  Insol- 
vent corporation  without  the  otheq  stockholders  being  made 
parties;  the  obll^tlon  of  such  stockholder  being  several,  and  not 
joint 

3«  Where  a  corporation  purchased  all  the  stock  of  another 
corporation,  the  stockholders,  of  which  were  subject  to  the  double 
liability  prescribed  by  Kentucky  Statutes,  1899,  section  547,  the 
fact  that  the  purchasing  corporation  was  the  sole  stockholder, 
and  was  itself  a  corporation,  did  not  alter  its  double  liability  as 
such  under  the  statute. 

4.  Under  Civil  Code,  section  96,  defining  a  counterclaim,  where 
plaintiff  sued  to  have  the  affairs  of  certain  corporations  placed 
.in  the  hands  of  a  receiver,  and  part  of  the  assets  consisted  of 
claims  against  plaintiff  and  other  stockholders  to  enforce  a  statu- 
tory double  liability,  a  pleading  filed  by  such  defendant  corpor- 
ations to  enforce  plaintiff's  double  Habillty  constituted  a  proper 
counterclaim. 

5.  'Where  suit  was  brought  for  the  liquidation  of  certain 
insolvent  oorporations,  the  creditors  of  which  were  numerous, 
and  it  was  impraccicable  to  bring  them  all  before  the  court  within 
a  reasonable  time,  and  a/  plaintiff  procured  an  injunction  restrain- 
ing all  such  creditors  from  bringing  or  prosecuting  any  action  on 
their  claims  except  in  such  suit,  and  certain  other  creditors 
were  permitted  to  prosecute  and  defend  for  all  the  other  cred- 
itors, as  authorized  by  Civil  Code,  section  25,  it  was  proper  for 
the  court,  in  such  action,  to  render  judgment  establishing  all  the 
claims  of  other  creditors  filed  and  allowed  therein  as  against  such 
corporations. 

6.  Where  plaintiff  in  an  action  for  the  liquidation  of  certain 
oorporationsi  appeared  by  its  own  counsel,  it  could  not  object  to  an 
order  allowing  a  certain  per  cent,  of  the  amounts  recovered  by 
counsel  for  other  creditors  not  represented  by  special  counsel, 
as  attorney's  fees. 

DODD  ft  DODD,  attorneys  fob  appellant. 

POINTS  AND  AUTHORITIES. 

1.  The  pleadings  of  appellee,  the  E.  A.  Kinsey  Company 
and  Southern  Electric  Company,  representative  creditors,  re- 
spectively, of  the  New  Gaynor  Electric  Company  and  Fire  ft 
Police  Telegraph  Company,  do  not  state  facts.,  sulBclent  to  const!- 
stute  a  counter-claim,  and  being  by  a  defendant  and  against  a 
plaintiff  can  not  be  a  cross  petition.  Sfec.  96,  Civ. 
Code;      Grimes     v.     Grimes,     88     Ky.,     20;      Cummings     v. 
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Bradford's  Adm'r,  14  Ky.  Law  Rep.,  527;  Buckler  v.  Reese, 
14  Ky.,  Law  Rep.,  80;  Crabtree  v.  Banks  Adm'r.,  1  Met,  482; 
Forbes  &  Bro.  v.  Cooper  &  Co.,  88  Ky.,  285 

2.  Any  suit  having  for  its  purpose  an  enforcement  of  the 
double  liability  against  stockholders  of  corporations  under  section 
■547  of  Kentucky  Statutes  should  be  against  all  of  the  stockholders 
of  the  corporation  as  a  necessity  to  an  adjustment  of  the  equities 
and  rights  of  all  concerned.  Vol.  20  Ency.  of  Plead- 
ing and  Practice,  726;  sees.  219  and  222,  Cook  on 
Corporations;  sees.  3492,  3496  and  3515.  Thompson 
on  Corporations;  Pollard  v.  Baily,  20  Wall.,  520;  Cuykendall  v. 
Miles,  10  Fed.,  Rep.,  344;  Globe,  &c.,  Co.  v.  Bank,  41  Neb.,  171. 

3.  The  provisions  of  section  532  of  the  Civil  €ode  that  make 
all  creditors  appearing  before  the  commissioner  in  settlement 
suits  parties  to  the  action,  and  concluded  by  the  final  Judgment 
of  the  court  allowing  or  rejecting  their  claims,  do  not  authorize 
the  rendition  of  personal  Judgment  on  the  claims  of  creditors. 
Homer  v.  Harris'  Executor,  10  Bush,  356;  Harris  v.  Moberly, 
•5  Bush.,  556;  Francis  v.  Smith,  1  Duv.,  126;  sections  115  and  705 
Civ.  Code. 

4.  Proving  a  claim  before  a  commissioner  in  the  settlement  of 
an  insolvent's  or  decedent's  estate  is  not  a  suit,  and  will  not  stop 
the  running  of  th^  statute  ofi  limitations  on  any  unsatisfied  bal- 
ance of  the  claim.    Harris  v.  Moberly,  5  Bush,  556. 

5.  Under  our  system  of  civil  procedure  no  personal  Judgment 
can  be  rendered  in  favor  of  any  party  who  has  not  asserted  his 
right,  by  appropriate  pleading  and  service  of  process  upon  the 
party  from  whom  suoh  relief  is  sought.  Francis  v.  Smith,  1 
Duv.,   121  to  126. 

•6.  A  party  who  employs  counsel  of  his  own  selection  and  ap- 
pears by  such  counsel  before  a  commissioner  in  n  settlement 
suit  for  the  purpose  of  making  proof  of  and  having  his  claim 
allowed  can  ndt  be  required  to  contribute  to  the  payment  of  coun- 
sel employed  by  other  creditors  of  such  estate.  Thirlwell's  Admr. 
V.  Campbell,  11  Bush,  163. 

7.  It  appearing  from  the  charter  of  the  Fire  &  Police  Tele- 
graph Company  that  its  business  was  solely  and  exclusively  that 
of  selling  agent  of  appellant  in  the  construction  and  installation 
of  fire  alarm  telegraph  and  police  alarm  telegraph  plants  its 
stockholders  are  subject  to  no  double  llabiliiy  under  the  statute. 
Section  547,  Kentucky  Statutes. 

8.  The  double  liability  imposed  by  section  547  of  Kentucky 
Statutes  is  only  for  the  benefit  of  creditors,  and  can  only  extend 
to  the  stockholder  or  stockholders  of  the  debtor  corporation,  and 
where  a  corporation  owns  stock  in  another  corporation  the  estate 
of  the  stockholding  corporation  is  the  measure  of  its  liability. 
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RANDOLPH   H.   BLAIN«   Attorney   foe  Appellees,  New   Gaynob 
Electbio  Company,  akd  Fibe  ft  Police  Telegbaph  Ck>MPANY. 

r 

The  appellees,  the  New  Gaynor  Electric  Company,  hereafter 
called  the  New  Gaynor  Company,  and  the  Fire  ft  Police  Tele- 
graph Company,  hereafter  called,  .the  Fire  &  Police  Company, 
are  only)  interested  in  this  appeal  to  the  extent  of  having  the 
assets  of  each  company  properly  distributed  to  the  credicors  of 
each.  Occupying  that  attitude  they  must  confess  all  the  ob- 
'  Jections  made  by  appellants  to  the  judgment  below  as  too  man- 
ifestly well  taken  to  admit  of  question. 

The  court's  attention  is  called  to  one  matter  not  fully  dealt 
with  by  the  appellant  in  his  brief,  which  seems  to  counsel  an 
error  that  should  be  corrected.  The  Fire  &  Police  Company 
proved  a  debt  against  the  New  Gaynor  Company  in  the  sum  of 
113,325.54  which  the  commissioner  Ijound  to  be  a  proper  claim, 
but  under  the  order  of  the  court  he  was  compelled  to  postpone  its 
payment  until  all  the  other  creditors  of  the  New  Gaynor  Elec- 
trick  Company  had  been  fully  paid  out  of  the  assets  of  that  com- 
pany. It  is  contended  that  this  demand  in  favor  of  the  Fire  ft 
Police  Company  against  the  New  Gaynor  Company  was  a  part  of 
the  assets  of  the  Fire  ft  Police  Company,  and  that  the  dividend 
upon  it  was  subject  to  distribution  among  the  creditors  of  that 
company.      Was  it  a  proper  claim? 

The  record  shows  that  the  New  Gaynor  Company  was  regularly 
incorporated  under  the  Kentucky  Statutes,  and  a  going  concern 
up  to  the  date  of  the  liquidation  herein.  The  Fire  ft  Police 
Company  was  regularly  incorporated  under  the  Kentucky  Statr 
utes  after  the  New  Gaynor  Electric  Company,  but  with  extended 
powers,  and  was  a  going  concern  up  to  the  end.  The  Fire  ft 
Police  Company  acquired  all  the  stock  of  the  New  Gaynor  Com- 
pany, the  'Stockholders  in  the  two  companies  being  substantially 
the  same.  {Regular  accounts  were  kept  between  the  two  compan- 
ies, the  business  being  conducted  on  somewhat  different  lines. 
The  New  Gaynor  Company  became  Indebted  to  the  Fire  ft 
Police  Company  in  the  amount  above  set  forth.  The  officers  of 
the  companies,  to  reduce  this  indebtedness,  within  four  months 
of  the  liquidation,  transferred  on  the  books  to  the  Fire  ft  Police 
Company,  assets  of  the  New  Gaynor  Company  of  the  book  value  of 

$ .  The  transfer  does  not  appear  to  have  been  made  with 

fraudulent  Intent,  although  perhaps  a  legal  fraud,  and  was 
simply  a  misjudged  and  impotent  floundering  on  the  part  of  the 
officers  of  the  two  companies  in  the  face  of  pending  disaster. 
The  court  properly  set  aside  the  transfer.  This  should  have 
placed  the  two  corporation?  in  statu  quo,  the  Fire  ft  Police  Com- 
pany holding  its  claim  against  the  New  Gaynor  Company  unim- 
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paired,  and  tlie  New  Gaynor  Company  holding  the  property 
it  had  attempted  to  transfer.  The  claim  in  favor  of  the  Fire  ft 
fPollce  Company  ang^nst  the  New  Gaynor  Ctompany  was  found, 
by  the  commissioner,  to  be  a  proper  claim.  It  is  nowhere  shown 
to  be  invalid  or  fictitious.  It  arose  through  the  mutual  business 
transaction  between  the  two  corporations,  being  mostly,  for  bor- 
rowed money.  It  was  quite  ^  much  an  asset  of  the  Fire  ft 
Police  Company  as  was  the  personal  property  in  the  possession 
of  the  New  Gaynor  Company  one  of  its  assets.  The  creditors 
of  the  Fire  ft  Police  Company  had  the  same  right  to  look  to  the 
debt  against  the  New  Gaynor  Company  as  an  asset  subject  to 
their  -demands,  as  the  creditors  of  the  New  Gaynor  Company  had 
the  right  to  look  to  the  property  held  by  that  Company,  as  assets 
In  Its  hands  subject  to  their  debts.  The  crec^itors  of  each  com- 
pany had  a  right  to  look  to  all  the  property  of  each,  whether 
material  or  choses  in  action,  for  the  payment  of  their  respective 
debts.  The  court,  by  its  order  to  the  commissioner  and  by  its 
judgment,  in  effect  cancelled  the  claim  of  the  Fire  ft  Police 
Company  against  the  New  Gaynor  Company,  and  to  that  extent 
took  the  assets  of  the  Fire  ft  Police  Company  to  pay  the  debts 
of  the  New  Gaynor  Company.  Not  only  so,  but  it  held  that  the 
assets  of  the  Fire  ft  Police  Company  were  primarily  liable  to  the 
creditors  of  the  New  Gaynor  Company. 

It  is  respectfully  submitted  that  the  orders  of  the  court  afore- 
said, were  in  direct  conflict  with  the  rule  laid  <iown  by  this 
cour,t  in  Louisville  Gas  Co.  v.  Kaufman,  20  R.,  1069;  Louisville 
Banking  Co.  v.  E^senman,  94  Ky.,  83. 

Under  these  authorities  it  seems  plain  that  the  debt  of  the 
Fire  ft  Police  Company  against  the  New  Gaynor  Company  should 
have  been  allowed  to  pro  rate  with  all  the  other  creditors  of  the 
latter  oompany;  that  the  assets  of  the  Fire  ft  Police  Company 
were  in  no  maner  liable  for  the  debts  of  the  New  Gaynor  Com- 
pany. 

We  ask  that  this  contention  be  sustained. 

McDBRMOT  ft  RAY,  attorneys   for  appellees,   THE  E.  A.  KIN- 
SJEY    COMPANY,    and    THE    SOUTHERN    ELECTRIC    COM- 
PANY, BEPEESENTING   CREDITORS,  ETC. 

Answers  to  propositions  or  objections  presented  in  the  brief  of 
the  appellant,  the  Gamewell  Fire  Alarm  Telegraph  Company. 
Appellant)  did  not  come  into  this  court  of  equity  with  clean  hands 
and  has  no  standing  in  a  oourt  of  equity. 

1.    Answer  to  appellant's  first  objection: 

(a)  The  pleading  of  the  appellees,  the  E.  A.  KInsey  Company 
and  the  Southern  Electric  Company,  representative  creditors  re- 
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spectlvely  of  the  New  Gaynor  Electric  'Company,  and  the  Fire 
ft  Police  Telegraph  Company,  state  facts  suf&cient  to  constitute 
a  counterclaim.  Ky.  Stat.,  sec.  547;  Civ.  Code,  sec.  96,  sub- 
sec.  1;  Newman's  Pleading  and  Practice,  (Ky.),  615;  Peter  v. 
Farrell  Foundry  Machine  Co.,  53  Ohio  St.,  550;  'Story's  Equity 
Pleading,  sees., -389  and  392;  National,  ftc,  Bank  v.  St.  Antkony's 
Park,  ftc,  63  N.  W.  Rep.,  1068;  Hessler  v.  The  Cleveland  Punch, 
Ac,  Co.,  61  Ohio  St.,  621;  County  School  Board  v.  Farish,  92 
Va.,  156;  Tlnsley  v  Tinsley,  15  B.  Mon.,  459;  Morawetz  on  Cor- 
porations, sec,  884;   Monger  v.  Jacobson,  99  111.,  349;    Kincaid 

.  V.  Quinelle,  59  N.  Y.,  548;   Patterson  v.  Lynde,  112  111.,  196; 
Morgan  v.  Lewis,  46  Ohio  St.,  1. 

(b^  A  non-resident  creditor,  who  owns  stock  in  an  Insolvent, 
Kentucky  corporation  can  not  come  into  a  court  of  equiiy  in 
this  State  and  subject  to  the  payment  of  his  debt  the  assets 
of  the  Insolvent  domestic  corporation,  upon  which  other  creditors 
have  equal  claims,  and  escape  from  the  Jurisdiction  of  our  courts 
with  a  part  of  this  trust  fund  In  its  hands,  and  thereby  lessen 
the  pro  rata  of  other  creditors,  without  first  doing  equity  by 
paying  to  these  other  creditors  the  amount  of  his  statutory  lia- 

.  bility  to  them  upon  these  corporate  debts,  as  a  stockholder  In 
the  insolvent  corporation.  And  he  can  not  tie  the  hands  of 
the  other  creditors  by  making  them  defendants  to  his  action. 
They  can  enforce  their  rights  and  protect  themselves  by  a  coun- 
terclaim against  him.  (iSee  authorities  above  referred  to.) 
2.    Answer  to  appellant's  second  objection: 

(a)  It  is  neither  necessary  nor  feasible  to  make  all  of  the 
stockholders  of  the  Fire  &  Police  Company  parties  to  this  action. 
Ky.  Stats.,  sec.  547,  (Civ.  Code,  sec.  28);  Castleman  v.  Holmes, 
4  J.  J.  Mar.,  1;  Civ.  Code,  sec,  28;  Ency.  of  PI.  and  Pr.,  vol.  20, 
p.  724;  Obermeyer  v.  Cannon,  82  Ind.,  457;  Thompson  on  Cor- 
porations, 3494,  and  sec.  3502,  vol.  3;  Grund  v.  Tucker,  5  Kans., 
70;  Norris  v.  Johnson,  34  Me.,  458;  Culliver  v.  Third  National 
Bank,  64  111.,  528;  Bullard  v.  Bell,  1  Maaon,  243. 

(b)  The  rule  requiring  all  parties  having  an  interest  in  the 
subject  of  the  action  to  b©  made  parties  is  merely  a  rule  of  con- 
venience, and  will  not  be  enforced  when  it  will  work  an  injury 
or  great  inconvenience.      Ency.  of  PI.  and  Pr.,  vol.  15,  p.  651. 

(c)  The  court  may  determine  any  controversy  between  the 
parties  before  it  if  it  can  do  so  without  prejudice  to  others,  dv. 
Code,  sec  28;  Castleman  v.  Holmes,  4  J.  J.  Mar.,  1. 

(d)  The  double  liability  statute  (sec.  547,  Ky.  Stet.)  fixes 
the  measure  of  the  stockholders'  liability.  That  liability  is 
not  Joint  nor  does  the  amount  thereof  depend  upon  that  of  any 
other  EtockhoMer.     The  liability  of  each  stockholder  is  several, 
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and  not  one  for  the  other.  Ky.  Stat.,  sec.  547;  Castleman  v. 
Holmes,  4  J.  J.  Mar.,  1;  (see  ^also  authorities  under  "a",  this 
heading) . 

(e)  Where  there  are  no  equities  to  be  adjusted  between  a 
party  to  a  suit  and  a  third  person,  the  party  can  not  complain  of 
a  Judgment  against  him  on  the  grounds  that  such  third  person 
Is  also  indebted  to  the  one  in  whose  favor  the  Judgment  is  ren- 
dered. 

(f)  If  there  were  any  eQuities  to  be  adjusted  between  appellant 
and  other  stockholders  of  the  Fire  &  Police  Company,  it  was 
the  duty  of  appellant  to  have  brought  them  before  the  court, 
if  it  des.red  the  adjustnie.t.      Thompson  on  Corporations,  sec. — 

(g)  The  court  did  not  prejudice  any  of  the  substantial  Vights 
of  appellants  by  determining  this  action  between  the  parties  be- 
fore it.  The  judgment  should  therefore,  be  affirmed.  Civ.  Code, 
sec.  7&6. 

3.  Answer  to  appellant's  third,  fourth  and  fifth  objections: 
The  personal  judgment  complained  of  herein  was  rendered  upon 

appropriate  pleadings  filed  by  the  representative  creditors  respec- 
tively of  the  Fire  &  Police  Company-  and  New  Gaynor  Company  in 
behalf  of  themselves  and  all  other  creditors  of  said  respective  cor- 
porations,  together  with  the  proper  proof  of  all  of  said  claims  and 
f       depositions  and  exhibits  properly  filed  herein.       (See  Order  of 

<;jourt.  Record,  page  ;  Civ.  Code,  sec.  25;    Whaley  v.  Com., 

23  Ky.  iLaw  Rep.,  12&5;  Gorley  v.  City  of  Louisville,  23  Ky. 
Law  Rep.,  1782;  Flint  v.  Spurr,  17  B.  Mon.,  500;  Shannon  v. 
Frost  3  B.  Mon.,  253;  Civ.  Code,  sec.  756;  Williams  v.  Rogers, 
14  Bush.  776. 

4.  Answer  to  appellant's  sixth  proposition  or  objection: 

(a)  Appellant  was  adjudged  to  pay  no  part  of  the  attorney's 
fee  complained  of  nor  is  said  fee  to  be  paid  out  of  any  fund  to 
which  it  has  any  claim.  It  was  adjudged  to  be  paid  out  of  the 
amount  recovered  by  certain  creditors  for  whom  the  Southern 
Electric  Company  and  the  E.  A.  Klnsey  Coifapany  respectively 
defended  herein  under  the  order  of  the  court.  The  parties  out 
of  whose  funds  it  was  ordered  to  be  paid  are  not  objecting,  And 
appellant  has  absolutely  no  interest  in  the  matter  and  will  not 
be  heard  to  complain  about  matters  that  do  not  concern  it. 
IRussell  V.  Hart  &  Co.,  Sneed,  308;  Johnson  v.  Rankin,  3  Bibb, 
87;  Oldham  v.  Rowan.  4  Bibb,  546. 

(b)  The  court  properly  allowed  the  attorneys  of  said  repre- 
sentative creditors  said  fee  for  their  services  in  behalf  of  the 
creditors  out  of  whose  funds  it  was  adjudged  to  be  paid.  Ky., 
Stat,,  sec.  489;  Davis  v.  The  H.  Fellman  Co.,  23  Ky.  Law  Rep., 
p.  1513. 
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5.  Answer  to  appellant's  seventh  proposition  or  objection: 

(a)  The  charter  of  the  Fire  &  Police  Company  clearly  shows 
that  it  was  not  organized  for  such  purposes  as  would  bring  it 
within  the  exception,  in  the  double  liability  statute  (sec.  547),  and 
the  proof  shows*  that  it  was  not  engaged  in  such  business  as  comes 
within  the  exception.  Therefore,  its  stockholders  are  liable 
under  said  statute.  (See  Charter  Fire  &  Police  Co.,*  Reoord  p. 
).      Ky.  Stat.,  sec.  547;  Arthus  v.  Willis,  44  Minn.,  409. 

(b)  In  order  to  come  within  the  exception  of  the  statute  a 
corporation  must  be  organized  for  the  purpose,  as  stated  in  its 
charter,  ol  carrying  on  exclusively  the  kind  of  business  men- 
tioned  In  said  exception.    Arthur  v.  Willis,  44  Minn.,  409. 

6.  Ainswer  to  appellant's  eighth  propoeition  or  objection: 

(a)  The  double  liability  enforced  against  the  stockholders 
in  this  action  was  enforced  for  the  benefit  of  all  of  the  respect- 
ive creditors  of  the  conporation  in  which  the  respective  parties 
held  liable  were  stockholders-     (See  Judgment  Record,  page 

(b)  Where  a  corporation  under  authority  of  its  charter  be- 
comes a  stockholder  in  another  corporation  it  assumes  all  of  the 
responsibility  that  an  individuat  assumes  by  becoming  a  stock- 
holder and  its  liability  is  exactly  like  that  of  any  other  stock- 
holder, and  is  limited  in  no  way,  not  applicable  to  every  other 
stockholder.  And  when  the  stockholder's  liability  is  fixed,  it  Is 
like  any  other  liability  or  indebtedness.  Kentuckv  Statutes,  547; 
Minor^s  Institutes,  vol.  2,  part  1,  pp.  146  and  147. 

(c)  The  property  or  estate  of  the  corporation  is  the  measure 
or  limit  of  the  satisfaction  of  its  liability  that  may  be  obtained 
from  the  corporation,  but  if  the  debt  is  not  satisfied  in  full  the 
inability  for  the  balan<!e  is  not  cancelled  by  the  exhaustion  of 
the  corporate  assets.  It  remains  a  liability  and  the  stockholders 
beoome  responsible  therefor  under  section  547  of  the  Kentucky 
(Statutes. 

Answers  to  the  proposition  or  objections  of  the  appellees,  the 
Fire  &  Police  and  new  Gaynor  Companies: 

1.  (Where  one  corporation  controls  and  operates  another 
corporation  for  illegal  purpose,  and  for  the  purpose  of  committing 
gross  frauds  upon  other  persons  and  the  public  generally,  a 
court  of  equity  will  not  assist  it  In  collecting  from  the  corporation 
80  contrqlled  and  operated,  money  advanced  or  expended  by  the 
controlling  corporation,  in  the  operation  of  said  corporation,  or 
in  furtherance  of  said  unlawful  or  fraudulent  purpose.  And 
this  is  especially  true  as  between  said  controlling  corporation, 
(and  those  claiming  through  it),  and  the  innocent  creditors  of  the 
corporation  so  controlled  and  operated,  when  those  creditors  have 
been  deceived  and  defrauded  by  the  fra^iJu'ent  manipulations  of 
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the  two  corporations.  Beach  on  Modera  Equity  Jurisprudence, 
sec.  78. 

Those  claiming  through  said  defrauding  parties  have  no  better 
standing  in  a  court  of  equity,  as  against  these  defrauded  cred- 
itors than  have  the  defrauding  parties  through  whom  they  claim. 
However,  no  one  is  making  any  objection  in  this  court,  except 
those  defrauding  parties  themselves,  and  the  appellant,  who  was 
the  chief  beneficiary  of,  and  a  party  to  said  fraud. 

2.  (a)  There  is  no  judgment  or  order  in  this  record '  holding 
the  Fire  it  Police  Company  primarily  liable  for  the  debts  of 
the  New  Gaynor  Company.  The  judgment  simply  holds  it  lia- 
ble as  stockholder  in  the  New  Gaynor  Company  to  the  creditors 
of  that  company  for  its  proportion,  of  the  unpaid  balance  of 
their  debts  as  provided  by  section  547  of  the  Kentucky  Statutes. 

(b)  The  cross-appeals  of  the  Fire  '&  Police  and  New  Gaynor 
Companies,  like  everything  else  done  by  them  in  this  case,  and  in 
fact  since  the  unlawful  and  fraudulent  combination  of  said  cor- 
*  poration  in  1894,  is  solely  in  the  interest  of  the  appellants. 

Other  questions  Involved  in  the  record  but  not  raised  In  this 
court  by  any  of  the  objecting  parties  to  this  appeal: 

1.  The  New  Gaynor  Electric  Company  did  not  by  reason  of 
the  Fire  &  Police  Company  owning  all  of  its  stock  become  merged 
into  that  oompany,  nor  did  it  become  a  part  or  parcel  of  that 
company,  nor  did  the  Fire  &  Police  Company,  as  between  it  and 
the  creditors  of  the  New  Gaynor  Company,  ever  become  the  owner 
of  the  New  Gaynor  Company  or  its  assets.  Louisville  Gas  Co., 
V.  Kaufman-Straus  Co.,  20  Ky.  Law  Rep.,  1069;  Hasselman  v. 
tTapanese  Bev.  Co.,  27  N.  E.,  31S,  102  Ind.,  1&3;  Cook  on  Stock- 
holders, (3rd  Ed.)  sees.  6  and  709;  Thompson,  on  Corporations, 
vol.  5,  sees.  6653  and  6655;  Exchange  Bank  v.  Mason,  &c.,  25  S. 
E.  R.,  326,  (97  Ga.  1.);  Newton  Mfg.  Co.,  v.  White,  42  fJa.,  148; 
Winone  &  St.  P.  R.  R.  Co.,  v.  St.  P.  &  S.  R.  R.,  23  Minn.,  359; 
(Humphrey  v.  McKissick,  140  U.  S.,  304;  Button  v.  Hoffman, 
60  Am.  Rep.,  161,  (61  Wis.,  20);  Briscoe  v.  Bank  of  Com.  of 
Ky.,  11  Peters,  (U.  S.)  323. 

2.  It  being  properly  shown  that  the  New  Gaynor  Company  was 
properly  organized  as  a'  corporation,  its  legal  existence  at  the  time 
it  contracted  the  debts  herein  sued  on,  or  at  the  time  of  the 
transaction  mentioned  in  this  record  can  not  be  questioned  in 
this  suit.  Walton  v.  Reilly,  85  Ky..  413;  Wright  v.  Shelby ville 
R.  Co.,  17  B.  Mon.,  5;  Gill  v.  K.  &  C.  Mining  Co.,  7  Bush,  635; 
Mjorawetz  on  Corporations,  vol.  2,  sec.  1015;  Haselman  v.  Japan- 
ese Bev.  Co.,  27  N.  E.  R.,  318. 

3.  The  sole  owner  of  said  stock  of  the  New  Gaynor  Company 
placed  shares  thereof  in  the  names  of  certain  parties  who  were 
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thus  qualified  to  be  and  did  continue  to  be  officers  of  said  cor- 
poration, and  said  corporation  remained  and  continued  to  be  un- 
til the  appointment  of  a  receiver  herein  a  separate  and  distinct 
corporation  with  full  power  to  contract  and  transact  business 
through  its  officers  and  agents  as  empowered  by  its  charter  and 
to  incur  all  the  liabilities  of  a  corporation.  It  was,  therefore,  < 
not  liable  on  any  contract  to  which  it  was  not  a  party  and  its 
assets  can  not  be  taken  for  the  payment  of  debts  contracted  by 
the  Fire  &  Police  Company  with  appellant  herein  or  any  one  else, 
Louisville  Gas  Co.,  v.  Kaufman-Straus  Oo.,  20  Ky.  Law  Rep., 
1069.  See  other  authorities  herein  above  cited  under  Ko.  I 
this  heading. 

4.  The  secret  transfer  of  the  machinery,  fixtures  and  assets 
of  the  New  Gaynor  Company  to  the  Fire  &  Police  Company, 
Just  prior  to  the  appointment  of  the  receiver  herein  was  void. 
Sec.    1908,   Kentucky   Statutes. 

5.  The  Fire  &  Police  Company  as  stockholder  in  the  New 
Gaynor  Company  was  liable  to  the  creditors  of  the  New  Gaynor 
Company  upon  the  unpaid  balance  of  their  debts,  aficr  the  dis- 
tribution of  assets  of  the  New  Gaynor  Company.  Kentucky 
Statutes,  sees.  547,  573;  Williams  v.  Nail,  21  Ky.  Law  Rep.,  1526. 

6.  The  ownership  of  all  the  stock  by  a  single  stockholder 
does  not  impose  additional  or  different  liabilliy  upon  the  single 
stockholder  than  the  law  imposes  on  stockholders  generally  when 

■  the  stock  is  held  by  a  number  of  persons.  No  reason  has  been 
suggested  why  the  rule  should  not  be  the  same.  Louisville 
Gas  Company  v.  Kaufman-Straus  Co.,  20  Ky.  Law  Rep..  1069. 

7.  Both  the  Fire  &  Police  and  the  New  Gaynor  Companies 
being  Insolvent  and  their  assets  being  in  the  hands  of  the  court 
and  about  to  be  distributed  the  liability  of  the  Fire  A  Police 
Companyi  as  stockholder  should  be  ascertained  In  this  suit,  iii 
order  to  give  those  to  whom  it  was  liable  as  stockliolder  a  chance 
to  participate  In  the  distribution  of  Its  assets. 

QUESTION  OF  POOL  OR  TRUSTS. 

Where  two  or  more  corporations  or  Individuals  enter  into  an 
arrangement  for  the  purpose  of  regulating,  controlling  or  fixing 
the  price  of  any  merchandise  or  manufactured  article  or  tor  de- 
feating by  unlawful  aaid  fraudulent  and  deceptive  methods  the 
provisions  of  the  charters  and  ordinances  of  cities  in  this  State, 
created  for  the  purpose  of  keeping  up  a  healthy  competition  on 
all  utilities  purchased  by  such  cities,  the  said  eomblnation  or 
arrangement  between  said  parties  Is  Illegal  and  fraudulent.  It 
does  not  matter  that  said  parties  were  unable  to  carry  out  corn- 
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pletely  their  fraudulent  purposes.  The  oourt  looks  merely 
to  the  intention  of  said  parties.  Ky.  Stats.,  sec.  3915;  Eddy 
on  Combinations,  sees.  297,  589,  590. 

Any  contract  or  agreement  made  for  the  purpose  or  intention 
of  carrying  out  or  in  furcl^rance  of  the  unlawful  scheme  above 
mentioned  becomes  part  of  the  original  unlawful  scheme  and  is 
void.  Ky.  iStat.,  sec.  3918;  Columbia  Carriage  Co.  v.  Hatch,  19 
Tex.  Civ.  App.,  120;  47  S.  W.,  288;  DeLaon  v.  Travlno,  49  Tex., 
88;  PfeufPer  v.  Mallby,  54  Tex.,  454;  Brooks  v.  Martin,  2  Wall., 
70;    Wergner  v.  Diering,  65  Tex.,  506. 

Opinion  op  the  court  by  JUDGE  NUNN— Affiemino. 

The  record  in  this  case  is  voluminous,  and  we  will  state 
only  such  facts  as  are  necessary  for  a  proper  understanding 
of  the  questions  involved.  It  appears  that  the  appellant,  the 
Gamewell  Fire  Alarm  Company,  is  a  foreign  corporation  or- 
gani:ied  under  the  laws  of  the  State  of  New  York.  The  New 
Gaynor  Electric  Company  is  a  corporation  organized  un- 
der the  laws  of  this  State,  and  likewise  the  Fire  and  Police 
Telegraph  Company.  It  appears  that  the  New  Gaynor  Com- 
pany was  organized  in  June,  1892,  and  that  the  Fire  and 
Police  Company  was  organized  in  July,  1894.  That,  prior 
to  this  last  date,  the  New  Gaynor  Company  was  a  competi- 
tor of  the  appellant,  Gamewell  Company,  in  thi«  territory; 
they  being  engaged  in  the  same  line  of  business.  The  Game- 
well  Company  had  three  or  four  agents  representing  it  in 
Louisville,  and  they,  with  the  president  and  other  oflScials 
of  the  appellant,  conceived  the  plan  and  purpose  of  organiz- 
ing the  Fire  and  Police  Company,  and  preventing  further 
campetition  by  the  New  Gaynor  Company  by  purchasing  its 
stock.  That  since  the  organization  of  the  Fire  and  Police 
Company  it  has  owned  all  the  stock  of  the  New  Gaynor 
Company,  and  there  has  not  been  held,  or  pretended  to  be 
held,  any  stockholders'  meeting  of  the  New  Ga^-nor  Company, 
or  the  election  of  any  offlcere    thereof.      That    since    that 
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date  the  New  Gaynor  Company  has  only  had  nominal  exist- 
ence, at  the  dictation  of  the  Fire  and  Police  Company,  for 
the  purpose  of  acting  as  a  pretended  competitor  in  obtaining 
business,  and  that  it  had  no  independence  whatever.  That 
this  absorption  of  the  New  Gaynor  Company  by  the  Fire 
and  Police  Company,  and  holding  it  out  as  a  pretended  com- 
petitor for  business,  was  at  the  instance,  dictation,  and  for 
the  benefit  of  the  appellant.  There  was  placed  in  the  hands 
of  agents  of  appellant,  after  the  absorption  of  the  Fire  and 
Police  Company,  enough  of  the  New  Gaynor  Company  stocik 
for  the  purpose  of  oflScering  it.  These  persous  continued 
to  hold  themselves  out  as  the  officers  of  the  New^  Gaynor 
Company  until  the  institution  of  tiliis  action.  The  public  had 
no  notice  or  information  whatever  that  it  only  had  nominal 
existence,  and  was  in  fact  owned  by  the  Fire  and  Police 
Compan<^',  and  during  this  time  it  contracted  d^bts  to  the 
amount  of  many  thousand  dollars;  and  they  also  transferred 
to  the  Fire  and  Police  Company  all  the  personal  proi)erty 
belonging  to  them,  by  a  simple  entry  on  the  books  of  both 
companies,  without  notice  to  any  one,  and  without  visible 
change  of  ov^Tiership  of  the  property.  During  the  existence 
of  the  Fite  and  Police  Company,  it  contracted  debts  to  the 
extent  of  many  thousand  dollars. 

The  appellant  claimed  to  be  one  of  the  creditors  of  the 
Fire  and  Police  Company,  and  in  the  year  1900  brought 
this  action  against  it  for  about  f8,000,  and  also  made  the 
New  Gaynor  Company  a  defendant,  claiming  that,  by  reason 
of  the  matters  hereinbefore  stated,  its  property  and  effects 
were  also  liable  to  the  payment  of  the  claims  of  the  Fire 
and  Police  Company's  creditors^  and  made  the  neceasarj^ 
allegations  for  the  appointment  of  a  re .eiver  to  take  charge 
of  the  property  and  assets  of  both  defendant  corporations. 
Appellant  also  alleged  in  its  petition  that  the  property  of 


Digitized  by  VjOOQIC 


Vol.  116]  SEPTEMBER  TERM,  1903.  771 

Gamewell  Fire  Alarm  Tel.  Oo.  v.  Fire  k  Police  Tel.  Co..  &c. 

the  defendant  corporal ioms  was  in  danger  of  being  lost,  wast- 
ed, and  largely  consumed  unnecessarily  in  costs  and  in  en- 
forced sales  under  executions  of  their  property  in  behalf  of 
their  divers  and  sundry  creditors,  and  that  its  interest  as  a 
stockholder  and  creditor,  and  the  interests  of  all  Oither  cred- 
itors and  stockholders  in  theJse  defendant  companies,  wouM 
be  materially  injured  unless  the  court  appointed  a  receiver 
to  take  charge  of  this  property,  and  convert  the  proceeds 
thereof,  anid  pay  the  same  into  court  for  equal'  distribution 
among  their  creditors,  and  that  all  the  creditors  of  these 
defendant  corporations  be  enjoined  and  restrained  from  in- 
stituting or  prosecuting  any  suit  against  either  the  Fire  and 
Police  Company  or  the  New  Gaynor  Company.  The  court, 
on  the  application  of  the  appellant,  appointed  a  receiver 
as  requested,  and  granted  the  injunction  enjoining  and  re- 
straining the  creditors  of  these  corporations  from  instituting 
or  prosecuting  suits  except  in  this  action.  The  New  Gaynor 
Company  and  the  Fire  and  Police  Company  filed  their  an- 
swers, admitting  and  stating  that  the  allegations  of  appel- 
hint's  petition  were  true,  and  joined  appellant  in  its  prayer 
for  relief. 

The  real  appellees  in  this  case  are  the  creditors  of  the 
New  Gaynor  Company  and  of  the  Fire  and  Police  Company. 
The  E.  A.  Kinsey  Company,  as  a  creditor  of  the  New  Gaynor 
Company,  filed  its  petition,  asking  that  it  be  made  its  an- 
swer and  counterclaim  to  appellant's  petition  and  cross- 
petition  against  the  Fire  and  Police  Company.  Im  these  pe- 
titions and  amended  petitions,  the  Kinsey  Company  alleges 
that  the  creditors  of  the  New  Gaynor  Company  were  numer- 
ous, and  that  its  interests  and  the  interests  of 
all  the  other  creditors  of  -the  New  Gaynor  Com- 
pany were  identical,  and  that  the  questions  involved 
a  common  and  general  interest  of  many  persons;  that   t!::> 
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parties  were  numerous;  that  it  was  impracticable  to  bring 
all  of  them  before  the  court  within  a  reasonable  time,  and 
that  the  expense  wx)uld  be  gi'eat  if  each  and  all  of  the  cred- 
itors were  required  to  file  independent  and  separate  pleas 
in  presenting  their  claims;  and  that  it  (the  Kinser  Com- 
pany) be  allowed  to  sue  and  defend  for  the  benefit  of  all 
the  creditors  of  the  New  Gaynor  Company.  The  appellee, 
Southern  Electric  Company,  a  creditor  of  the  Fire 
and  Police  Company,  filed  a  similar  pleadin;g,  with  like  alle- 
gations for  the  benefit  of  all  the  creditors  of  the  Fire  and 
Police  Company;  and  the  court  made  an  order  allowing 
the  Kinsey  Company  to  sue  and  defend  for  the  New  Gaynor 
Company  creditors,  and  the  Southern  Company  for  the  Fire 
and  Police  Company  creditors. 

These  appellees,  the  creditors  of  the  two  d'efendant  cor- 
porations, admitted  the  attempted  transfer  of  the  property 
of  the  New  Gaynor  Company  to  the  Fire  and  Police  Com- 
pany, and  of  the  purchase  by  the  Fire  and  Police  Company 
of  the  New  Gaynor  Company  stock,  but  say  that  it  was  done 
witliout  any  notice  to  them,  or  their  having  any  knowledge 
or  information  thereof,  and  for  a  fraudulent  purpose,  and 
with  the  intent  to  cheat  the  creditors  of  tlie  two  companies, 
and  with  intent  to  benefit  the  appellant.  They  further  al- 
lege that  the  appellant,  Gamewell  Company,  the  Fire  and 
Police  Company,  and  the  Gamewell  Fire  Alarm  Auxiliary 
Company  (which  was  a  Maine  corporation)  were,  at  and  dur- 
ing the  times  mentioned  in  the  petition,  organized,  and  had 
become  a  pool,  trust,  combine,  and  confederation,  for  the 
purpose  of  regulating,  controlling,  increasing,  and  fixing  the 
price  of  electrical  apparatus  and  appliances  and  fire  alarms 
in  the  city  of  Louisville  and  community,  and  for  the  purpose 
of  fixing,  establishing,  and  limiting  the  amount  and  quantity 
of  such  articles  to  be  produced  and  manufactured,  bought 
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or  sold,  and  that  the  notes  sued  on  in  appellant's  petition 
and  transactilons  and  contracts  of  which  they  were  evidence 
were  made  and  executed  for  the  purpose  of  carrying  out  such 
illegal  combination,  pool,  or  trust,  and  that  the  money  loaned, 
pretended  to  have  been  loaned,  or  furnished  by  the  appellant, 
Gamewell  Company,  to  the  Fire  and  Police  Company,  as 
claimed  in  the  petition,  was  loaned  or  furnished  for  such 
illegal  purpose,  and  in  furfeerance  of  such  unlawful  scheme; 
that  these  transactions  were  in  violation  of  provisions  of  the 
statutes  of  this  State,  and  that  the  notes  and  contracts  al- 
leged and  set  forth  in  appellant's  petition,  by  reason  of  these 
facts,  were  each  and  all  null  and  void;  and  that  the  appellant 
had  no  claim  against  the  assets  of  the  Fire  and  Police  Com- 
pany by  rea&on  of  such  pretended  notes  and  contracts.  Tliey 
further  alleged  that  the  assets  of  the  New  Garaor  Company 
and  the  Fire  and  Police  Company  were  not  suflScient  to  pay 
their  indebtedness,  and  would  only  pay  a  small  pro  rata 
thereon  (naming  the  amount  which  was  also  reported  by  the 
commissioner*  of  the  c^urt),  and  that  the  Fire  and  Police 
Company  owned  all  the  stock  of  the  New  Gaynor  Company ; 
that  the  New  Gaynor  Company  was  not  organized  for  any 
of  the  purposes  mentioned  in  section  5-17  of  the  Kentucky 
Statutes,  and  that  by  reason  thereof  the  Fire  and  Police 
Company  was  liable  to  all  the  creditors  of  the  New  Gay- 
nor Company  to  the  extent  of  the  amount  of  stock  held  by 
it  in  the  New  Gaynor  Company  at  par  value,  in  addition 
to  the  amount  of  its  stock,  not  exceeding  the  total  amount 
of  the  respective  debts  of  such  creditors  after  the  assets 
of  the  New  Gaynor  Company  had  been  exhausted;  that  the 
settlement  of  the  affairs  of  the  New  Gaynor  Company  and 
the  Fire  and  Police  Company  was  then  in  the  hands  of  the 
receiver  appointed  by  the  court  in  that  action,  and  they  were 
about  to  be  wound  up,  and  the  assets  of  each  company  about 
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to  be  distributed,  and  unless  the  liability  of  the  Pire  and 
Police  Company  as  stockholder  in  the  New  Gaynor  Company 
be  determined  in  that  action,  and  its  liability  be  enforced, 
great  and  irreparable  injury  would  be  done  to  the  creditors 
of  the  New  Gaynor  Company,  and  they  would  be  powerless 
to  enforce  their  respective  rights  and  claims  against  the 
Fire  and  Police  Company  as  such  stockholder.  They  asked 
the  court  not  to  allow  the  Fire  and  Police  Company  its 
pro  rata  on  the  claim  it  had  filed  against  the  New  Gaynor 
Company,  but  to  distribute  its  part  among  the  otber  creditors, 
and  give  the  Fire  and  Police  Company  credit  on  its  liability 
therefor.  The  appellees  also  allege  in  their  pleadings  that 
the  appellant,  Gamewell  Company,  was  a  foreign  corporation ; 
that  its  chief  office  and  place  of  business  was  in  the  city  of 
New  York,  and  that  appellant  was  claiming  in  its  action 
to  be  one  of  the  creditors  of  the  Fire  and  Police  Company 
to  the  extent  of  about  f 6,000  and  interest,  and  was  seeking 
to  subject  the  assets  of  the  Fire  and  Police  Company  and 
the  New  Gaynor  Company  to  the  payment*  of  its  claims,  and 
that  the  appellant  was  the  owner  in  its  own  right  of  seventy 
shares  of  stock,  of  the  par  value  of  ?100  each,  in  the  Fire 
and  Police  Company,  and  that  the  Fire  and  Police  Company 
continued  to  contract  and  be  contracted  with  until  the  com- 
mencement of  this  action;  that  the  assets  of  the  Fire  and 
Police  Company  will  only  pay  a  very  small  pro  rata  part 
of  the  claims  of  its  creditors,  and  that  the  larger  part  of 
the  respective  claims  can  not  be  satisfied  from  the  assets 
of  the  company  then  in  the  hands  of  the  receiver  of  the 
court;  that  the  Fire  and  Police  Company  was  not  organized 
for  any  of  the  purposed  mentioned  in  section  547  of  the 
Kentucky  Statutes  of  1899,  and  that  by  reason  thereof  the 
stockholders  of  the  Fire  and  Police  Company,  including  the 
appellant,  the  Gamewell   Company,  were  each  individually 
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liable,  and  responsible  equally  and  ratably,  and  not  one  for 
the  other,  for  all  contracts  and  liabilities  of  the  Fire  and 
Police  Company,  to  the  extent  of  the  amount  of  their  stock 
at  par  value,  in  addition  to  the  amount  of  their  stock,  and 
that  the  Fire  and  Police  Company  was  organized  with  a 
capital  stock  of  $50,000,  divided  into  500  shares,  of  tbe  par 
value  of  ?100  per  share,  and  that  450  shares  of  this  stock 
was  issued  to  and  then  owned  by  various  persons,  all  of 
whom  were  unknown  to  the  petitioners,  except  the  appellant, 
who  then  held  seventy  shares  of  the  stock ;  that,  of  the  stock 
issued  by  the  Fire  and  Police  Company,  the  appellant  owned 
seven  forty-fifths  thereof,  and  that  it  was  liable  for  its  pro- 
portional part  to  tihe  creditors  of  the  Fire  and  Police  Com- 
pany, after  deducting  therefrom  the  assets  in  the  hands  of 
the  receiver,  not  to  exceed  the  par  value  of  the  stock  held  by 
it  in  the  Fire  and  Police  Company;  that  t!he  appellant  is 
seeking  to  withdraw  from  this  State  whatever  sum  it  re- 
covered, if  any,  against  the  Fire  and  Police  Company  on  its 
claim,  and  remove  it  from  the  State  of  Kentucky,  and  out  of 
the  jurisdiction  of  this  court;  and  asked  the  court  not  to 
permit  it  to  do  so,  and  also  that  it  be  required  to  account 
to  the  creditors  on  its  stock  liability,  by  virtue  of  section 
547  of  the  Kentucky  Statutes  of  1800. 

The  issues  were  made  up,  the  proof  was  heard,  and  the 
court  adjudged,  in  substance,  as  follows:  Among  other 
things,  it  gives  judgment  to  the  creditors  of  the  New  Gay- 
nor  Company  for  the  amount  of  their  respective  claims,  by 
confirming  the  commissioner's  report  allowing  their  claims. 
It  gives  judgment  to  the  creditors  of  the  New  Gaynor  Com- 
pany against  the  Fire  and  Police  Company  as  stockholder 
In  the  New  Gaynor  Company  upon  the  balance  of  these  claims 
of  the  creditors  of  the  New  Gaynor  Company  remaining  un- 
paid after  its  assets  had  been  distributed.     It  gives  judg- 
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ment  to  the  ordinary  creditors  of  the  Fire  and  Police  Com- 
pany, including  the  appellant,  upon  their  respective  claims. 
It  distributes  the  assets  of  the  Fire  and  Police  Company  pro 
rata  among  all  of  its  creditors,  including  those  to  whom  it 
was  liable  as  stockholder  in  the  New  Qaynor  Company,  as 
well  as  those  to  whom  it  was  liable  by  reason  of  its  ordinary 
transactions.  It  gives  judgment  over  against  the  appellant^ 
the  Gamewell  Company,  a  foreign  corporation,  for  the 
amount  of  its  statutory  fixed  proportional  liability  as  stock- 
holder in  the  Fire  and  Police  Company  to  all  of  the  creditors 
of  this  company.  It  subjects  to  the  payment  of  this  last- 
mentioned  judgment  against  the  appellant,  so  far  as  they 
would  go,  the  funds  of  this  non-resident  appellant  in  the 
hands  of  the  court,  to-wit,  the  pro  rata  allowed  it  upon  its 
claim  against  the  Fire  and  Police  Company,  and  in  a  subse- 
quent judgment  fixed  the  fee  of  the  attorneys  representing 
the  creditors  of  the  two  defendant  corporations,  and  al- 
lowed them  a  certain  per  cent,  out  of  the  amounts  recovered, 
but  only  made  those  of  the  creditors  responsible  who  were 
not  represented  by  other  counsel  in  the  preparation  and  trial 
of  the  case. 

The  appellant  asks  for  a  reversal  of  this  case  for  several 
reasons.  It  contends  that  the  court  erred  in  adjudging  that 
the  stockholders  in  the  Fire  and  Police  Company  were  sub- 
ject to  the  double  liability  imposed  by  section  517  of  the  Ken- 
tucky Statutes  of  1899,  claiming  that  it  appeared  from  the 
charter  of  the  Fire*  and  Police  Company  that  its  business 
was  solely  and  exclusively  that  of  selling  agent  of  appellant, 
Gamewell  Company,  in  the  construction  and  installation  of 
fire  alarm,  telegraph,  and  police  alarm  telegraph  plants, 
and  that  by  thisusection  of  the  statutes  the  stockholders  there- 
in were  expressly  exempt  from  this  double  liability.  The 
tatatute,  in  so  far  as  is  necessary  for  the  determination  of 
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this  question,  reads  as  follows:  "The  stockholders  of  each 
corporatioii  shall  be  liable  to  creditors  for  the  full  amount 
of  the  unpaid  part  of  the  stock  subscribed  for  by  them,  and 
stockholders  of  corporations,  not  organized  for  educational, 
religious,  charitable  or  benevolent  purposes,  or  for  the  pur- 
pose of  building,  constructing  or  grading  turnpikes  or 
bridges,  lines  of  railroad,  telegraph  or  telephone,  or  develop- 
ing  or  improving  lands,  mines  or  water-ways,  or  constructing 
or  operating  water,  gas  or  electric  plants,  or  operating  for 
petroleum,  natural  gas  or  salt  water,  shall  be  individually 
responsible,  equally  and  ratably,  and  not  one  for  the  other, 
for  all  contracts  anid  liabilities  of  such  corporations  to  the 
extent  of  the  amount  of  their  stock  at  par  value,  in  addition 
to  the  amount  of  such  stock."  The  latter  portion  of  section 
373  of  the  Kentucky  Statutes  of  1899  reads  as  follows: 
**After  the  28th  day  of  September,  1897,  the  provisions  of 
this  chapter  shall  apply  to  all  corporations  created  or  or- 
ganized under  the  laws  of  this  State,  if  said  provisions  would 
be  applicable  to  them  if  organized  under  this  chapter." 

The  Fire  and  Police  Company,  having  been  organized  in 
1894,  before  these  acts  became  laws,  the  stockholders  therein 
were  nevertheless  liable,  because  it  continued  to  do  business 
after  the  law  went  into  effect,  and  up  to  the  time  of  the  in- 
stitution of  this  action,  in  1900,  provided  they  are  not  relieved 
by  the  exceptions  contained  in  the  statutes,  which  is  the 
contention  of  the  appellant.  We  quote  so  much  of  the  char- 
ter of  the  Fire  and  Police  Company  as  will  aid  in  determining 
the  question  under  consideration :  "The  business  which  said 
Corporation  proposes  to  carry  on  shall  be  the  manufacturing 
and  dealing  in  electric  machinery,  apparatus  and  supplies; 
conducting  a  general  electric  business,  and  exploiting  or  pro- 
moting the  fire  and  police  telegraph  business ;  the  purchasing 
or  otherwise  acquiring  stock,  bonds  or  other  obligations  of 
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other  corporations,  and  selling,  transferring  and  disposing 
of  the  same,  and  the  doing  and  performing  of  all  things  in- 
cident to  or  connected  with  or  necessary  or  proper  to  be 
done  in  carrying  on  the  general  business  herein  stated  as 
fully,  and  to  the  same  extent,  as  a  private  person  may  do." 
It  appears  that  the  statute  only  exempts  stockholders  in 
corporations!  from  double  liability  when  1±ie  corporation  is 
organized  for  educational  or  other  like  purposes,  or  for  the 
purpose  of  building,  conatructing,  oi*  operating  telegraph, 
or  other  lines,  or  cons:tructing  or  operating  electric  or  other 
plants.  It  appears  that  the  Fire  and  Police  Company  was  or- 
ganized for  otiher  purposes  than  those  exempted  in  the  stat- 
utes. It  was  permitted  to  manufacture  and  deal  in  electric 
Machinery  and  supplies,  and  to  exploit  or  promote  the  fire 
and  police  telegraph  business,  to  purchase  or  otherwise  ac- 
quire stock,  bonds,  or  other  obligations  of  other  corporations, 
and  sell,  transfer,  and  dispose  of  the  same,  and  to  do  and 
perform  all'  things  incident  to  or  necessaiy  or  proper  to  be 
done  in  the  conduct  of  the  general  bus^iness  herein  stated 
to  the  same  extent  that  a  private  person  might  do.  Even 
admitting  that  the  proof  of  appellant  shows  that  the  Fire 
and  Police  Company  only  acted  as  its  agent  in  disposing 
of  its  electric  supplies  this  would  not  relieve  its  stockholders 
from  the  double  liability  under  the  statutes.  Their  liability 
must  be  determined  fi*om  the  language  of  th^  statutes  and 
its  charter,  showing  the  purposes  for  which  it  was  organized. 
Any  other  construction  would  place  a  burden  upon  those 
dealing  with  corporations  that  would  be  onerous  and  un- 
just. Persons  dealing  with  corporation®  have  the  right,  and 
it  is  their  duty,  to  look  to  their  charters  for  their  i)Owers 
and  responsibilities.  The  statute  says,  if  the  corporation  was 
organized  for  the  purpose.  It  does  not  say  that,  if  they  were 
engaged  in  such  business,  they  would  be  exempt.    The  case 
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of  Arthur  v.  Willius,  44  Minn.,  409,  46  N.  W.,  851,  is  in 
point.  The  Constitution  of  that  State  provided  that  corpora- 
tions organized  for  manufacturing  purposes  should  be  ex- 
cepted from  the  general  provisions  of  the  Constitution  mak- 
ing stockholders  of  corporations  doubly  liable.  In  the  opin- 
ion, the  court  said :  "And  if  the  eorporation  is  organized  for 
the  purpose,  as  declared  in  the  articles  of  association,  of  car- 
rying on  both  a  manufacturing  business  and  also  some  other 
kinds  of  business  not  properly  incidental  to  or  necessarily 
connected  with  a  manufacturing  business,  the  mere  fact  that 
the  corporation  never  exercised  all  iits  corporate  poi^^rs,  and 
never  in  fact  engaged  in  or  carried  on  anything  but  a  manu- 
facturing business,  will  not  bring  the  case  within  the  con- 
stitutional exception."  The  statute  excepts  such  companies 
as  are  organized  for  the  construction  or. operation  of  electric 
plants.  It  does  not  except  all  corporations  dealing  in  elec- 
tric machinery,  and  buying  and  selling  electric  supplies.  The 
field  covered  by  electric  machinery  and  electric  supplies  is 
entirely  too  broad  to  come  \\it!hin  the  meaning  of  the  statute. 
The  statute  does  not  except  corporations  organized  for  tjie 
purpose  of  conducting  a  "general  electric  business."  A  gen- 
eral electric  business  would  include  the  manufacture  of, 
the  buying  and  selling  of,  every  electric  contrivance  or  appa- 
ratus known  to  modem  science;  and  there  are  no  exceptions 
i!n  the  statutes  in  favor  of  corporations  organized  for  the 
pupose  "of  acquiring  stocks  and  bonds  or  other  obligations 
of  other  cx)rporati!ons,  and  selling  and  transferring  the  same." 
There  is  not  an  intimation  in  the  charter  of  the  Pire  and 
Police  Company  that  its  only  business  was  to  be  that  of  act- 
ing as  selling  agent  of  appellant,  Gamewell  Company,  in 
selling  and  disposing  of  its  appliances.  Even  if  the  proof 
sustained  this  contention,  .the  petition  of  plaintiff  states  that 
it  did  engage  in  other  business,  by  buying  and  dealing  ini 
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stocks  of  other  corporations,  to-\vit,  the  New  Qaynor  Com- 
pany. 

The  appellant,  the  Gamewell  Company,  contends  that  even 
admitting  its  double  liability,  under  the  statutes,  as  a  stock- 
holder in  the  Fire  and  Police  Company,  it  was  error  of  the 
court  in  so  adjudging  in  this  action,  for  the  reasons  that  the 
other  stockholders  in  the  Fire  and  Police  Company  were 
not  made  parties  to  this  action,  and  that  it,  the  sole  stock- 
holder before  the  court  in  this  action,  was  made  responsible 
upon  its  statutory  liability.  From  the  record  it  appears 
that  the  stockholders  in  this  corporation  were  unknown  to 
appellees,  and  the  presumption  is  that  the  appellant  knew 
the  stockholders  in  the  Fire  and  Police  Company,  it  being 
one  of  them;  and,  if  it  deemed  it  necessary  that  the  other 
stockholders  should  be  made  parties  to  the  action,  it  could 
have,  by  appropriate  pleadings  and  proceedings,  made  them 
parties,  but  it  made  no  effort  in  this  direction.  Even  if  this 
was  error,  it  was  not  prejudicial  to  the  substantial  rights  of 
the  appellants.  All  the  stockholders  of  the  Fire  and  Police 
Company  were  resiionsible  for  the  double  liability  under  the 
statute  quoted,  but  the  liability  of  eai*h  stoiikholder  therein 
was  several  and  individual,  equally  and  ratably,  but  not 
one  for  the  other.  The  only  thing  necessary  to  be  done  was 
to  ascertain  the  indebtedness  of  the  corporation,  and  deduct 
its  assets  therefrom,  and  then  ascertain  the  amount  of  lia- 
bility of  appellant  under  the  statute  quoted.  The  case  of 
Castleman  v.  Holmes,  4  J.  J.  Marsh.,  5,  was  where  stock- 
holders in  a  corporation  had  been  sued.  In  that  case  the 
court  said:  "The  liabilitv'  of  the  defendants  is  several,  and 
not  joint.  They  were  properly  united  in  the  same  action, 
as  we  have  already  seen;  but  when  the  rule  of  apportion- 
ment was  ascertained,  and  the  cause  prepared  as  to  any  one, 
we  can  not  see  any  suflScient  reason  why  he  should  not  be 
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directed  to  do  justice,  without  delaying  until  others  can  be 
reached."  Section  28  of  the  Civil  Code  is  as  follows :  "The 
court  may  determine  any  conti'ovorsy  between  parties  before 
it,  if  it  can  do  so  without  prejudice  to  others.  •  .  ."  The 
presence  and  appearance  of  the  other  stockholders  of  the 
Fire  and  Police  Company  in  this  action  could  not  have,  under 
any  possibility,  increased  or  diminished  the  amount  of  ap- 
pellant's liability  under  the  statute  quoted. 

There  can  be  no  question  as  to  the  double  liability  of 
tbe  Fire  and  Police  Company  to  tbe  creditors  of  the  New 
Gaynor  Company.  It  being  the  sole  stockholder  and  a  cor- 
poration does  not  alter  the  case.  The  statute  says  that  all 
stockholders,  unless  within  the  excepted  class,  shall  be 
liable.  It  does  not  make  any  distinction  between  the  stock- 
holding corporation  and  an  individual.  Their  responsibil- 
ity under  the  statutes  is  the  same.  Nor  does  it  relieve  it 
of  liability  because  it  was  the  sole  stockholder  of  the  New 
Gaynor  Company.  It  placed  stock  in  the  hands  of  three 
persons,  who  were  thus  qualified  to  be,  and  did  continue  to 
be,  oflficers  of  the  New  Gaynor  Company,  until  a  receiver 
was  appointed  in  this  action.  This  was  a  fraudulent  trans- 
action entered  into  by  the  appellant,  the  Fire  and  Police 
Company,  and  the  New  Gaynor  Company,  for  the  purpose 
of  holding  the  New  Gaynor  Company  out  as  a  real  cor- 
poration and  as  a  pretended  competitor,  when  it  was  in 
fact  only  a  dummy  for  the  appellant  and  the  Fire  and 
Police  Company,  wnth  a  view  to  beat  the  public.  This 
fraud  might  have  been  taken  advantage  of  by  parties  in 
interest  not  implicated,  but  it  can  not  relieve  the  parties 
who  caused  or  induced  the  wrong  from  liability  imposed  by 
their  own  acts.  See  Louisville  Gas  Co.  v.  Kaufman,  20 
R.,  569,  105  Ky.,  131,  48  S.  W.,  434,  and  Louisville  Banking 
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Co.  V.  Eisenman,  94  Ky.,  83,  14  R.,  705,  21  S.  W.,  531.  1049, 
19  L.  R.  A.,  684,  42  Am.  St.  Rep.,  335. 

The  appellant  contends  that  appellees'  pleadin«i;s  by 
which  they  sought  to  enforce  appellant's  liability  as  a 
stockholder  under  section  547  of  the  Kentucky  Statutes  of 
1899  did  not  constitute  a  counterclaim,  and,  being  by  a 
defendant  against  the  plaintiff,  could  not  be  a  cross-peti- 
tion. We  are  of  the  opinion  that  the  facts  stated  consti- 
tuted a  counterclaim.  A  counterclaim  is  defined  by  section 
96  of  the  Civil  Code  to  be  a  cause  of  action  in  favor  of  a 
defendant  against  a  plaintiff,  or  against  him  and  another, 
which  arises  out  of  the  contract  or  transaction  stated  in 
the  petition  as  the  foundation  of  the  plaintiff*s  claim,  or 
which  is  connected  with  tbe  subject  of  the  action.  Ttie 
purpose  of  this  action,  as  stated  by  appellant  in  the  prayer 
of  its  petition,  was  to  have  the  affairs  of  the  insolvent 
resident  corporations  placed  in  the  hands  of  a  receiver  of 
the  court,  and  their  assets  collected,  and  the  same  paid  to 
the  creditors  of  the  two  corporations.  The  assets  of  the  two 
corporations  consisted,  in  addition  to  visible  personal  proper- 
ty, in  debts  due  them  by  contract,  as  well  as  sums  due  from 
stockholders  under  their  liability  created  by  the  statutes. 
It  was  certainly  connected  with  the  subject  of  this  action 
and  the  settlement  <rf  these  insolvent  corporations  for  tbe 
appellees  to  ask  the  court  to  require  the  appellant,  a  non- 
resident corporation,  to  pay  and  settle  the  amount  it  owed 
under  its  statutory  liability.  This  would  not  have  been  im- 
proper even  if  it  had  been  a  resident  corporation;.  Tbe 
court  was  right  in  not  permitting  appellant,  a  foreign  cor- 
poration, to  receive  its  pro  rata  on  its  claim,  and  then  leave 
the  State  and  compel  its  creditors  to  seek  a  foreign  juris- 
diction for  their  relief.     See  Forbes  &  Bro.  v.  Cooper  & 
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Co.,  >^b  Kv.,  288,  9  R.,  716,  11  S.  W.,  24;  Tinsley  v.  Tinsley, 
15  B.  Mon.,  459.  A  nonresident  creditor  who  owns  stock 
in  an  insolvent  Kentucky  corporation  can  not  come  into  a 
court  of  equity  in  this  State  and  subject  to  the  payment  of 
its  debts  the  assets  of  the  insolvent  domestic  corporation, 
upon  which  other  creditors  have  equal  claims,  and  escape 
from  the  jurisdiction  of  our  courts  with  a  part  of  this  trust 
fund  in  its  hands,  and  thereby  lessen  the  pro  rata  of  other 
creditors,  without  first  doing  equity  by  paying  to  the  other 
creditors  the  amount  of  its  statutory  liability  to  them  upon 
these  corporate  debts  as  a  stockholder  in  the  insolvent  cor- 
poration. The  other  creditors  can  protect  themselves  and 
enforce  their  rights  by  a  counterclainr 

The  appellant  also  objects  to  the  relief  granted  by  the 
lower  court  to  all  the  creditors  of  the  insolvent  resident 
corporation  other  than  the  appellees  Kinsey  Company  and 
Southern  Company,  they  being  the  only  creditors  to  file 
written  pleadings  setting  forth  their  claims.  The  appel- 
lant contends  that  the  judgments  rendered  in  behalf  of 
the  other  creditors  are  erroneous  and  should  be  reversed. 
All  these  creditors  had  a  common  or  general  interest  in 
requiring  the  appellant  to  account  for  its  statutory  liabil- 
ity as  a  stockholder  of  the  Fire  and  Police  Company,  and 
the  creditors  were  numerous,  and  it  would  have  been  im- 
practicable to  bring  them  all  before  the  court  within  a 
reasonable  time.  For  them  to  appear  in  the  circuit  court 
by  writtf^n  pleadings  would  have  been  unnecessary  and  ex- 
ceedingly expensive,  and  the  court  had,  at  the  beginning  of 
the  action,  on  the  application  of  appellant,  enjoined  and 
restrtiino'.l  all  these  creditors  from  bringing  or  prosecuting 
any  action  or  actions  on  their  claims,  except  in  this  action. 
The  Kinsey  Company  and  the  Southern  Company  were  au- 
thorized by  an  order  of  court  to  prosecute  and  defend  for 
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all  of  these  creditors  under  section  25  of  tbe  Civil  Code. 
Under  section  432  of  the  Civil  Code,  it  is  provided:  "A 
creditor  api)earing  before  tbe  commissioner  and  present- 
ing his  claim  becomes  thereby  a  party  to  the  action,  and  is 
concluded  by  the  final  judgment  of  the  court  in  allowing  or 
rejecting  his  claim.'-  In  view  of  the  fact  that  these  credi- 
tors had  filed  their  claims  before  the  master  commissioner 
as  required  by  Statute,  and  that  the  Kinsey  Company  and 
the  Southern  Company  had  prepared  and  filed  pleadings 
for  the  benefit  of  themselves  and  all  the  creditors  having 
a  common  or  general  interest  with  them,  and  had  been  per- 
mitted by  an  order  of  court  to  sue  and  defend  for  all*,  and 
in  view  of  the  provisions  of  the  Code  last  quoted,  and  the 
further  fact  that  these  creditors  had  been  enjoined  and 
restrained,  at  the  instance  of  appellant,  from  prosecuting 
actions  for  their  relief  except  in  this  action,  and  the  enor- 
mous additional  expense  herein  if  they  had  been  required 
to  file  separate  written  pleadings  in  behalf  of  each  of  the 
hundred  or  more  creditors  setting  forth  their  claims,  it 
would  be  a  travesty  on  justice  to  say  that  they  were  not 
entitled  to  the  relief  granted  them  herein  by  the  lower 
court. 

The  appellant  further  complains  of  the  action  of  the 
lower  court  in  allowing  a  certain  per  cent,  of  the  amounts 
recovered  to  be  charged  against  all  the  creditors  who  were 
not  represented  by  special  counsel.  Admitting  this  to  be 
true,  it  is  not  a  cause  for  reversal  of  the  judgment,  for  the 
reason  that  the  creditors  who  were  required  to  pay  it  have 
not  appealed,  and  the  appellant  has  no  interest  in  the  mat- 
ter, as  it  does  not  have  to  pay  any  part  of  it. 

Perceiving  no  error  prejudicial  to  the  substantial  rights 
of  the  appellant,  the  judgment  of  the  lower  court  is  af- 
firmed. 
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Case  85— Action   bt  V.   H.   BRANB  against  G.   C.   BRAND,   and 

OTHEBS  ON  A  PROMISSOBY  NOTE. — NOV.  18. 

Brand   v.  Brand,  &c. 

APPEAL  raOM  PAYETTE  CIBCUIT  COUBT. 

JHOM  AN  OBDEB  DISMISSING  PLAINTIFF*S  PETITION,  HE  APPEALS  AND  FBOIC 
AN  OBDEB  OVEBBULING  A  DEMUBREB  TO  THE  PETITION  DEFENDANTS 
APPEAL.  KeVEBSED  ON  PLAINTIFF*S  APPEAL  AND  AFFIBMED  ON  DE- 
fendant's appeal. 

Bills  and  Notes — Actions — Non-Residents — Jubisdiction — Attach- 
ment— Objections — ^Appeabance — (Wai\'er —  Fobeign     Judgments 

— CONCLUSIVEN  ess — DeTEBM  IN  ATION — Ll  M ITATION. 

1.  Civil  Code,  section  194,  provides  that  a  plaintiff  may  at  or 
after  the  commencement  of  an  action,  have  an  attachment 
against  the  property  of  the  defendant  as  a  security  for  the  sat- 
isfaction of  any  judgment  he  may  reoover  against  a  defendant 
who  is  a  non-resident  of  the  State.  Held,  that  where  a  non-res- 
ident defendant  had  property  within  the  State,  a  circuit  court  of 
a  county  where  such  property  was  located  acquired  jurisdiction 
of  the  defendant  to  the  extent  of  the  value  of  such  property  hy 
the  levy  of  an  attachment  thereon. 

2.  Where  a  non-resident  sued  hy  attachment  appeared  and  de- 
murred to  the  petition  for  alleged  want  of  jurisdiction  of  the 
court,  and,  after  his  demurrer  was  overruled,  he  appeared  and 
pleaded  to  the  merits,  the  court  therehy  acquired  jurisdiction  of 
Ills  person. 

3.  Constitution  United  States,  article  4,  section  1,  re- 
iiulres  full  faith  and  credit  to  be  given  in  each 
State  to  the  judicial  proceedings  of  every  other  State, 
and  Rev.  St.  U.  S.  sec.  905  (U.  S.  Comp.  St.,  1901,  p.  677), 
provides  that  the  judgment  of  any  court  of  any  State  shall  have 
the  same  force  and  effect  in  any  other  State  as  in  the  State  where 
rendered.  Held,  that  whether  a  judgment  dismissing  an  action 
on  a  note  in  New  York  on  the  ground  that  it  was  barred  by  lim- 
itations of  that  State  was  a  determination  on  the  merits  of  the 
case,  and  therefore  barred  another  action  on  the  note  in  Ken- 
tucky, depended  on  the  effect  which  would  be  given  to  such  judg- 
ment by  the  courts  of  New  York. 
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4.  Plaintiff  held  a  note  against  defendant,  who  was  a  resident 
of  New  York,  and  for  the  purpose  of  collection  only  assigned  it 
to  G.,  who  brought  suit  thereon  in  New  York,  in  which  the  court 
directed  judgment  for  defendant  on  the  ground  that  the  action 
was  barred  by  the  New  York  statute  of  limitations.  Thereafter 
plaintiff  brought  suit  on  the  note  in  Kentucky,  and  defendant 
pleaded  the  New  York  Judgment  as  a  bar.  Held,  that  since,, 
under  the  decisions  of  New  York,  a  judgment  based  aolely  on  the 
statute  of  limitations  is  held  to  affect  the  remedy  only,  and  not 
the  cause  of  action,  such,  judgment  was  no  bar  to  plaintiff's 
action  in  Kentucky,  where  a  different  statute  of  limitatfcona  pre- 
vailed. 

GEO.  L.  ED-WARDS  axd  MORTON,  WEBB  &  WILSON  fob  plain- 
TIFF.     BRBOKENRIDGE  &  SHELBY  and  H.  A.  HEHtOLD,  fob 

DEFENDANT.        (NO     BRIEFS,     BECOBD     MISPLACED.) 

Opinion  of  the  covrt  by  CHIEF  JUSTICE  BURNAM. 

Thp  appellant,  Virginia  Brand,  brought  this  suit  against 
the  appellees  in  the  Fayette  circuit  court  to  collect  the 
following  promissorj  note: 

"14,999.91. 

**Kirkwood,  Mo.,  March  1,  18SG. 

"Twelve  months  after  date  we  promise  to  pay  to  the 
order  of  \'irginia  H.  Brand,  forty-nine  hundred  and  ninety- 
nine  dollars  and  ninety-one  cents  for  value  received.  Ne- 
gotiable and  payable  without  defalcation  or  discount,  and 
with  interest  from  date  at  the  rate  of  eight  per  cent,  per 
annum.  Payable  at  the  St.  Louis  National  Bank,  St.  Louis, 
Mo.  BRAND  &  HOLTZMAN." 

The  following  indorsements  appear  on  the  back  of  the 
note: 

"Sept.  13,  1S8G. 

"Allowed  on  this  note  against  the  estate  of  Brand  & 
Holtzman  ?5,123.19.  Y.  PITMAN, 

"Ass'nee  of  Brand  &  Holtzman.'^ 

"Paid  on  this  note,  the  first  dividend  of  twenty  per  cent., 
being  $1,042,  Sept.  30,  188G.  Y.  PITMAN,  Assignee.'^ 
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.'Taid  Jan.  7, 1SS7,  |196.48.  Y.  PITMAN,  Assignee." 

She  alleged  in  her  original  and  amended  petition  that  the 
defendant.  George  G.  Brand,  H.  H.  Herold,  and  Ella 
Fletcher  Brand  were  nonresidents  of  the  State  of  Kentucky, 
and  citizens  of  the  State  of  New  York;  that  the  defendant 
George  C.  Brand  was  a  son  of  W.  M.  and  H.  W.  Brand,  de- 
ceased, and  that  he  owned  an  undivided  interest  in  certain 
specifically  described  tracts  of  real  estate  in  Fayette  county, 
Ky.,  in  the  city  of  Chicago,  111.,  and  lands  in  the  State  of 
Texas,  and  also  in  a  trust  fund — all  of  which  was  in  the 
possession  of  and  controlled  by  the  defendant  Shropshire; 
that  after  the  creation  of  her  debt,  on  the  15th  of  Decem- 
ber, 1900,  George  C.  Brand  had,  in  fraud  of  her  rights  as 
creditor,  conveyed  to  the  defendant  Herold,  without  valu- 
able consideration,  all  of  his  interest  in  the  trust  estate  for 
the  use  and  benefit  of  Ella  Fletcher  Brand.  A  warning 
order  was  issued  against  all  of  the  nonresidents,  and  a 
corresponding  attorney  appointed  to  notify  them  of  the 
pendency  of  the  suit  and  the  objects  thereof.  She  prayed 
for  a  personal  judgment  against  the  defendant  George  C. 
Brand  for  a  cancellation  of  the  conveyance  made  by  him 
to  Herold,  and  sued  out  a  general  attachment,  which  was 
levied  upon  the  real  and  personal  estate  located  in  Fayette 
county;  and  she  had  a  garnishee  served  on  Shropshire  as 
testamentary  trustee,  and  called  on  him  to  answer,  and 
state  the  amount  and  aggregate  of  the  trust  funds  in  his 
hands;  and  that  the  interest  of  George  C.  Brand  should  be 
applied  to  the  payment  of  her  debts.  She  also  set  out  the 
provisions  of  the  will  of  W.  M.  Brand  creating  the  trust, 
which  are  as  follows:  "It  is  my  will  and  I  do  hereby  direct 
that  my  executrix  and  executors  shall  have  the  right,  and 
I  do  hereby  empower  them,  or  those  of  them  who  qualify 
as  such,  to  sell  and  dispose  of,  and  convey  any  part  of  my 
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real  or  personal  estate,  and  to  invest  the  same  as  a  produc- 
tive fund  in  an}-  other  estate;  and  I  do  direct  that  the 
profits  of  my  estate  shall  be  left  in  the  hands  of  my  execu- 
trix and  executors  to  rear  and  educate  my  children,  or  bo 
much  thereof  as  shall  be  sufficient  and  necessary  for  the 
support  of  my  wife  for  life,  or  during  her  widowhood;  and 
that  in  distributing  it  to  my  nine  children  to  each  a  ninth 
part,  a  due  proportion  of  each  part  shall  be  retained  out 
of  each  ninth  to  support  my  wife  for  life,  or  during  her 
widowhood.  ...  At  the  death  of  my  wife,  the  estate 
devised  to  her  for  life  is  to  be  equally  distributed  as  the 
residue  of  my  estate  devised  to  my  children."  She  asked  a  set- 
tlement of  the  trust,  and  an  ascertainment  of  the  interest 
of  George  C.  Brand,  and  that  it  be  applied  to  the  payment 
of  her  debt. 

The  deendant  George  C.  Brand  filed  a  special  demurrer 
to  the  petition  as  amended  on  the  ground  that  the  Fayette 
Circuit  Court  had  no  jurisdiction  of  the  defendants,  or  to 
grant  the  relief  sought  by  the  petition.  The  special  de- 
murrer was  overruled,  and  he  then  filed  an  answer,  in  which, 
after  denying  the  jurisdiction  of  the  court,  he  alleges  that 
the  plaintiff  assigned  and  transferred  and  delivered  the 
note  sued  on  to  one  Mordecai  L.  Gotthelf ;  and  that  in  Octo- 
ber, JSOi),  Gotthelf  instituted  an  action  thereon  in  the  Su- 
preme Court  of  the  State  of  New  York,  alleging  that  he 
was  the  owner  thereof,  and  that  it  had  been  Indorsed, 
transferred  and  delivered  to  him  for  value, 
and  prayed  for  judgment  thereon  against  the 
defendant  George  C.  Brand,  for  the  amount  thereof; 
that  in  answer  to  this  petition  George  C.  Brand  stated  that 
the  note  had  been  paid,  and  also  pleaded  and  relied  upon 
the  New  York  statute  of  limitations;  and  that  in  this  pro- 
ceeding a  judgment  upon  the  merits  of  the  controversv  had 
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been  rendered  upon  the  verdict  of  a  jury  in  his  favor,  which 
had  never  been  appealed  from,  and  was  in  full  force  and 
effect,  and  pleaded  this  judgment  as-  a  conclusive  bar  to 
the  prosecution  of  this  suit.  Plaintiff,  in  her  reply,  ad- 
mits that  in  October,  1899,  the  note  sued  on  had  been  in- 
dorsed and  delivered  to  Gotthelf,  but  alleges  that  this 
transfer  was  solely  for  the  purpose  of  enabling  Gotthelf 
to  collect  it;  admits  that  a  trial  was  had  in  the  New  York 
court,  before  a  jury,  on  the  20th  of  February,  1900,  and 
that  the  judgment  was  rendered  solely  upon  the  plea  of  the 
statute  of  limitations,  and  denies  that  the  judgment  in  that 
action  was  rendered  upon  the  merits  of  the  petition;  "that 
under  the  laws  of  the  State  of  New  York  the  statute  of 
limitations  relied  upon  by  the  defendant  in  his  answer  and 
filed  in  said  action  instituted  in  the  State  of  New  York  was 
not  a  defense  to  said  action  upon  the  merits  thereof;  .  .  . 
that  under  the  laws  of  the  State  of  New  York  the  judg- 
ment rendered  in  said  action  in  the  State  of  New  York 
upon  the  aforesaid  plea  of  limitation  neither  impaired  nor 
extinguished  the  right  or  cause  of  action  set  up  or  alleged 
in  said  suit.  The  only  effect  of  said  judgment  in  said  suit 
under  the  laws  of  the  State  of  New  York  was  to  deny  the 
plaintiff  in  said  action  the  remedy  sought  for  the  enforce- 
ment of  the  cause  of  action  set  up  by  the  plaintiff  in  said 
suit,  and  that  said  judgment  under  the  laws  of  the  State  of 
New  York  was  no  bar  to  another  suit  in  said  State  upon  the 
same  cause  of  action;  that  the  effect  of  such  a  judgment 
under  the  laws  of  the  State  of  New  York  was  to  deny  to 
the  plaintiff  in  a  second  suit  in  the  same  State  the  remedy 
denied  him  in  the  first  suit.''  A  copy  of  the  record  in  the 
New  York  suit  was  filed  as  an  exhibit  with  the  reply. 
Whereupon  the  defendant  George  C.  Brand  filed  a  general 
demurrer  to  the  reply  as  amended,  which  w:as  sustained  by 
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the  court,  and,  the  plaintiff  declining  to  plead  further, 
judgment  was  entered  dismissing  her  petition,  and  discharg- 
ing her  attachment;  to  which  action  of  the  court  the  plain- 
tiff excepted,  and  prayed  an  appeal  to  this  court.  The  de- 
fendant George  C.  Brand  also  prosecutes  a  cross-appeal 
from  the  judgment  of  the  circuit  court  overruling  his  spe- 
cial demurrer  to  the  jurisdiction  of  the  court. 

The  first  question  to  be  determined  is  whether  the  Pay- 
ette circuit  court  had  jurisdiction  by  attachment  and  con- 
structive service  of  process  upon  the  defendant  to  subject 
the  property  levied  on  by  the  attachmeirt  to  the  payment 
of  the  claim  of  plaintiff.  At  least  a  part  of  the  property 
sought  to  be  subjected  is  located  in  Fayette  county.  Sec- 
tion 194  of  the  Civil  Code  provides  that:  "The  plaintiff 
may,  at  or  after  the  commencement  of  an  action,  have  an 
attachment  against  the  property  of  the  defendant,  includ- 
ing garnishees  as  is  provided  in  section  227,  as  a  security 
for  the  satisfaction  of  such  judgment  as  may  be  recovered, 
against  a  defendant  who  is  a  nonresident  of  this  State." 
The  right  of  a  State  through  its  tribunals  to  subject  prop- 
erty situated  within  its  limits  owned  by  nonresidents  to 
the  payment  of  demands  against  them,  and  that  this  juris- 
diction in  no  respect  infringes  upon  the  sovereignty  of  the 
State  where  the  owners  are  domiciled,  is  i%o  well  estab- 
lished to  admit  of  argument.  Thus,  in  Picquet  v.  Swan, 
5  Mason,  35,  Fed.  Cas.  No.  11,134,  Mr.  Justice  Story  said: 
''Where  the  party  is  within  the  territory,  he  may  justly  be 
subjected  to  its  process,  and  bound  personally  by  the  judg- 
ment pronounced-'  against  him.  **Where  he  is  not  within 
such  territory,  and  is  not  personally  subject  to  its  laws,  if 
on  account  of  his  supposed  or  actual  property  being  within 
the  territory  process  by  the  local  laws  may  by  attachment 
go  to  compel  his  appearance,  and  for  his  default  to  appear 
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jiidgmeot  may  be  pronounced  against  him,  such  judgment 
must  upon  general  principles  be  deemed  only  to  bind  him 
to  the  extent  of  such  property,  for  the  reason  that,  except 
so  far  as  the  property  is  concerned,  it  is  a  judgment  coram 
non  judkey  In  BoswelFs  Lessee  v.  Otis,  9  How.,  336,  13  L. 
Ed.,  164,  the  court  said:  ** Jurisdiction  is  acquired  in  one  of 
two  modes:  First,  as  against  the  person  of  the  defendant, 
by  a  service  of  process;  or,  secondly,  by  a  procedure  against 
the  property  of  the  defendant  within  the  jurisdiction  of 
the  court.  In  the  latter  case  the  defendant  is  not  person- 
ally bound  by  the  judgment  beyond  the  prop- 
erty in  question.  And  it  is  immaterial  whether 
the  proceeding  against  the  property  be  by 
an  attachment  or  bill  in  chancery.  It  must  'be  substantially 
a  proceeding  in  rem,"-  In  Cooper  \.  Reynolds,  10  Wall.,  308, 
19  L.  Ed.,  931,  and  Pennoyer  v.  KefP,  95  U.  S.,  714,  24  L. 
Ed.,  565,  this  question  was  fully  considered,  and  the  con- 
clusion reached  that  a  State  having  within  her  territory 
property  of  a  nonresident  might  appropriate  it  to  the  sat- 
isfaction of  claims  against  him.  Numerous  authorities 
could  be  advanced  in  support  of  this  view,  but  we  deem  the 
above  suflBcient.  Besides,  in  this  case  the  defendant 
George  C.  Brand  did  not  elect  to  stand  by  his  demurrer, 
but  entered  his  appearance,  and  plead  to  the  merits  of  the 
controversy.  We  think,  therefore,  that  the  court  neces- 
sarily had  jurisdiction  of  him. 

It  is  conclusively  shown  by  the  testimony  that  the  as- 
signment of  the  note  by  the  plaintiff  to  Mordecai  L.  Gott- 
helf  was  solely  for  the  purpose  of  collection,  and  was  done 
upon  the  advice  of  her  attorney  in  New  York  City,  and 
that  it  still  remains  the  property  of  the  plaintiff.  It  is 
also  conclusively  shown  by  the  copy  of  the  record  of  the 
pleadings,   instructions,  and   testimony  in  the   New  York 
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suit  That  the  verdict  of  the  jury  waa  rendered  pursuant  to 
a  peremptory  instruction  of  the  court  to  find  for  the  defend- 
ant upon  the  sole  ground  that  it  had  been  shown  that  the 
defendant  Brand  at  the  time  of  the  commencement  of  the 
action  was  and  had  for  more  than  six  years  prior  thereto 
been  a  resident  and  inhabitant  of  the  State  of  New  York, 
and  that  under  the  statute  of  limitations  in  that  State  the 
action  could  not  be  maintained.  Besides,  it  appears  that 
the  defendant  George  C.  Brand  upon  the  trial  admitted  the 
execution  of  the  note,  and  that  he  was  entitled  to  no  credits 
other  than  for  the  payments  made  by  his  assignee.  The 
question  is  squarely  presented  as  to  whether  the  judgment 
rendered  for  the  defendant  by  the  Supreme  Court  of  New 
York  upon  the  plea  of  the  statute  of  limitations  in  that 
State  extinguishes  the  causes  of  action  and  is  a  bar  to  an- 
other suit  upon  the  same  cause  of  action  in  another  juris- 
diction which  does  not  have  the  same  statutory  limit  in 
which  such  action  may  be  commenced.  This  contention 
is  mainly  based  upon  section  1  of  article  4  of  the  Consti- 
tution of  the  United  States,  which  provides;  "Full  faith 
and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  State,  and 
Congress  may  by  general  laws  prescribe  the  manner  in 
which  such  acts,  records  and  proceedings  shall  be  proved 
and  the  effect  thereof;''  and  upon  section  005  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Comp.  St.,  1901,  p. 
677),  wherein  it  is  provided  that  the  judgment  of  any  court 
of  any  State  in  the  Union  shall  have  the  same  force  and 
effect  in  any  other  State  as  in  the  State  where  rendered. 
The  effect  of  this  provision  of  the  Federal  Constitu- 
tion and  the  statute  rendered  pursuant  thereto  was 
fully  considered  by  this  court  in  Williams  v,  Preston,  26 
Ky.,  600.  20  Am.  Dec,  179,  and  more  recently  in  Calloway 
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V.  GlenD,  Trustee,  105  Ky.,  G51,  20  R.,  1447,  49  S.  W.,  440, 
in  which  the  conclusion  was  reached  that  the  judgments 
and  decrees  of  a  sister  State  were  entitled  to  precisely  the 
same  effect  in  this  State  as  they  would  have  had  by  the 
laws  of  the  State  wherein  they  were  rendered.  It  follows 
that  if  the  judgment  relied  on  in  this  case  would  be  conclu- 
sive of  the  plaintiff's  cause  of  action  on  its  merits  in  the 
State  of  New  York  it  must  be  conclusive  here. 

Counsel  for  appellant  contends  that  the  courts  of  New 
York  hold  that  the  statutes  of  limitation  of  that  State 
operate  exclusively  upon  the  remedy,  and  do  not  in  any  re- 
spect affect  the  cause  of  action,  and  that  a  judgment  for 
defendant  rendered  upon  the  plea  of  the  statute  of  limita- 
tions in  one  jurisdiction  is  not  a  bar  to  another  suit  upon 
the  sanae  cause  of  action  elsewhere,  and  that  this  holding 
of  the  New  York  courts  is  the  generally  accepted  construc- 
tion of  the  statute  of  limitation  both  in  England  and  in  the 
various  States  of  the  United  States;  and  in  support  of 
this  contention  he  has  collated  in  his  brief  numerous  author- 
ities, to  which  our  attention  has  been  directed.  First  is 
the  case  of  Wbittemore  v.  Adams,  2  Cow.,  626,  a  case  de- 
cided by  the  Supreme  Court  of  New  York.  The  action  was 
upon  divers  promissory  notes,  the  pleadings  admitting  the 
indebtedness.  Under  the  laws  of  New  York  the  person  of 
the  debtor  might  be  taken  under  execution,  and  imprisoned, 
etc.  To  avoid  the  imprisonment  in  consequence  of  a  judg- 
ment, the  defendant  pleaded  an  act  of  the  District  of  Col- 
umbia for  the  relief  of  insolvent  debtors,  by  complying 
with  the  provisions  of  which  the  person  of  said  debtors  were 
exempt  from  imprisonment.  The  defendant  alleged  prior 
imprisonment  and  discharge  under  said  act.  And  the  court, 
in  passing  upon  the  issues  thus  joined,  said:  "The  defend- 
ant relies  upon  an  insolvent  discharge  granted  pursuant  to 
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an  act  of  Congress  of  the  United  States  for  the  relief  of  in- 
solvent debtors  within  the  District  of  Columbia.  6  U.  S. 
Laws  (Old  Ed.),  p.  294.  The  tenth  section  of  that  act  (Id., 
p.  300),  declares  the  effect.  If  a  debtor  is  arrested  for  any 
debt  contracted  before  the  discharge,  the  court  issuing  the 
process,  or  a  judge,  are  to  release  him  on  common  bail. 
.  .  .  Giving  to  this  discharge  all  the  effect  which  can 
possibly  be  claimed  under  the  act  of  Congress,  it  does  not 
operate  upon  the  contract,  but  merely  upon  the  mode  of 
enforcing  it.  It  is  a  personal  discharge  of  the  defendant, 
nothing  more,  and  must,  from  its  very  nature,  be  confined 
in  operation  to  the  District  of  Columbia.  The  lex  loci 
contractus  does  not  apply.  Imprisonment  is  not  a  part  of 
the  remedy,  not  of  thei/  contract.  .  .  .  The  defendant 
can  not  be  imprisoned  there,  but  it  does  not  follow  that  he 
is  exempt  from  imprisonment  in  this  State.  The  same 
principle  has  been  repeatedly  acted  upon  by  this  court  in 
relation  to  the  statutes  of  limitation  of  adjoining  States 
(Nash  V.  Tupper,  1  Caines,  402,  2  Am.  Dec,  197),  even  where 
the  contract  arose  and  both  parties  reside  there.  And  a 
long  and  unbroken  series  of  decisions  has  denied  any  effect 
to  these  pergonal  discharges  beyond  the  boundaries  of  the 
State  where  they  are  granted,  upon  the  principle  that  the 
statutes  upon  which  they  are  granted  are  inapplicable,  as 
part  of  the  lex  loci  contractus,  but  constitute  a  part  of  the 
lex  fori  merely.  The  case  principally  relied  upon  by  the  de- 
fendant's counsel  is  Hick's  v.  Brown,  12  Johns.,  142.  That 
case  gave  effect  to  a  New  Orleans  discharge,  which  extend- 
ed both  to  the  person  and  the  contract  of  the  debtor;  and 
the  principle  of  that  case  was  again  recognized  by  this  court 
in  Shcrrill  v.  Hopkins,  1  Cow.,  103.  Both  cases  are  plainly 
distinguishable  in  this  particular  from  the  present.  They 
go  beyond  imprisonment,  the  mere  remedy  to  the  contract 
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itself.  .  .  .  Nor  is  this  discharge  operative  within  the 
clause  of  the  Constitution  which  declares  that  full  faith, 
credit  and  effect  shall  be  given  to  the  judicial  proceedings 
of  another  State."  This  case  was  approved  in  Stern,  &c., 
V.  Schlesinger  (City  Ct.  N.  Y.),  5  N.  Y.  Supp.  1,  and  the 
following  is  taken  from  the  statement  of  facts  in  the  lat- 
ter case:  "An  order  of  arrest  was  granted  herein,  and  de- 
fendant's motion  to  vacate  on  the  grounds  that  having  been 
arrested  in  Michigan  on  the  same  cfause  of  action,  he  could 
not  be  again  arrested  on  it  in  New  York,  and  that  the  ac- 
tion being  on  a  foreign  judgment,  the  cause  of  action  was 
merged,  and  there  could  be  no  arrest,  was  denied.  De- 
fendant now  moves  to  vacate  the  order  on  aflBdavits  show- 
ing that  the  defendant  took  the  *poor  debtor's  oath'  in 
Michigan,  and  was  there  discharged  from  imprisonment, 
after  opposition  offered  by  the  creditor,  and  that  the  ef- 
fect of  such  discharge  under  the  laws  of  Michigan  is  to  for- 
ever exempt  the  defendant  from  imprisonment  on  the  same 
cause  of  action."  In  the  course  of  the  opinion  the  court 
said:  "The  poor  debtor's  act  of  Michigan  (3  How.  Ann. 
St.,  c  309)  is  a  beneficent  statute,  under  which  impecuni- 
ous debtors  may  be  relieved  from  imprisonment.  The  dis- 
charge does  not  affect  the  debt,  which  remains  unimpaired, 
but  terminates  the  imprisonment,  and  provides  that  the 
debtor,  after  being  so  discfharged,  shall  be  forever  exempted 
from  arrest  or  imprisonment  for  the  same  debt.'  The  ef- 
fect of  the  discharge  under  the  enactment  was  to  prevent 
a  second  arrest  in  that  State  for  the  same  debt.  The  act  ' 
can  have  no  greater  effect,  for  it  has  no  extraterritorial 
force,  and  can  not  be  invoked  here.  True,  the  creditor 
opposed  the  discharge,  but  this  circumstance  adds  noth- 
ing to  the  extraterritorial  operation  of  the  statute.  If  the 
proceedings  under  the  act  in  question  had  discharged  the 
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debt  or  obligation,  and  the  creditor  had  entered  the  for- 
eign jurisdiction  aqd  there  contested  the  discharge,  a  dif- 
ferent question  would  have  been  presented;  for  a  debt 
once  lawfully  extinguished  in  Michigan  by  payment  or 
operation  of  law  is,  as  a  rule,  discharged  everywhere.  A 
discharge  from  debts  granted  under  the  laws  of  one  State 
may  be  inoperative  on  the  citizens  of  other  States,  unless 
the  obligations  are  to  be  performed  in  the  place  where  the 
discharge  was  granted.'  Yet  where  such  citizens  submit 
themselves  to  the  jurisdiction  of  the  foreign  law  by  volun- 
tarily becoming  parties  to  the  proceedings  there  pending, 
they  may  be  concluded  by  the  adjudication  made.  Soule  v. 
Chase,  30  ^\  Y.,  IU2.  But  the  application  made  in  Michi- 
gan did  not  aflfect  the  debt.  It  merely  affected  the  remedy 
provided  for  its  enforcement  in  that  State,  and  the 
discharge  from  imprisonment  granted  therein  merely  put 
an  end  to  the  right  to  imprison  the  debtor  within  that  ju- 
risdiction. Imprisonment  is  no  part  of  the  contract,  and, 
notwithstanding  the  discharge  in  Michigan,  the  debt  re- 
mained unimpaired,  and  the  rights  to  enforce  it  in  other 
jurisdictions,  according  to  the  laws  thereof,  followed  the 
obligation  as  a  legal  incident,  for  the  lex  fori  governs  the 
remedy.  .  •  .  In  other  words,  the  remedial  statutes  of 
other  States  in  no  manner  alTect  or  concern  us  in  the  man- 
ner of  executing  our  laws.  Each  State  enforces  its  provi- 
sional remedies  according  to  its  own  peculiar  methods.  Ob- 
ligations are  determined  and  contracts  construed  with  ref- 
erence to  the  law  of  the  place  where  they  were  made  or 
are  to  be  performed.  But  when  we  come  to  remedies  it  is 
another  thing.  ...  A  discharge  from  imprisonment  re- 
lates only  to  the  remedy,  and  not  to  the  contract  or  obli- 
gation. It  is  limited  in  its  object  and  local  In  its  eflfect, 
having  no  force  beyond  the  boundary  of  the  State  where  it 
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was  granted,  and  the  creditor  is  entitled  to  all  the  reme- 
dies provided  by  the  kx  fori.^' 

These  cases  announce  the  rule  that  the  lex  fori  always 
governs  the  remedy,  and  that  judgment  based  upon  stat- 
utes which  operate  simply  upon  the  remedy  do  not  affect 
the  cause  of  action.  In  the  case  of  the  Bank  of  the  United 
States  V.  Donnally,  33  U.  S.  3G1,  8  L.  Ed.,  974,  the  suit  was 
upon  a  promissory  note  executed  in  Kentucky,  and  payable 
there,  on  which  suit  was  commenced  in  the  District  Court 
for  the  Western  District  of  Virginia.  Among  other  de- 
fenses, the  defendant  pleaded  the  statute  of  Virginia  in 
bar  of  the  action.  In  consideration  of  this  defense  the 
counsel  for  the  plaintiff  urged  the  following  for  the  consider- 
ation of  the  Supreme  Court  of  the  United  States:  "Mr. 
Sergeant,  in  reply,  urged  upon  the  court  the  propriety  of 
leaving  to  the  plaintiffs  in  error  their  remedy  on  the  note 
should  a  suit  be  brought  upon  it  in  the  State  of  Kentucky 
or  elsewhere.  If  the  court  should  consider  the  limitation 
law  of  Virginia  as  governing  the  case,  they  would  apply 
that  law,  by  their  judgment,  to  the  remedy  which  had  been 
Bought  in  this  suit  in  Virginia,  and  not  give  such  a  judg- 
ment as  would  impair  the  plaintiff's  right  elsewhere.  He 
contended  that  the  sole  ground  of  the  cases  cited  for  the 
defendant  was  the  effect  of  the  statutes  of  limitation  upon 
the  remedy.  They  do  not  decide  that  the  right  to  the  debt 
is  destroyed  by  the  lapse  of  time."  In  response  to  this 
question  so  urged  upon  the  consideration  of  the  court. 
Justice  Story  (on  page  370)  said:  "As  the  contract  upon 
which  the  original  suit  was  brought  was  made  in  Ken- 
tucky, and  is  sought  to  be  enforced  in  the  State  of  Vir- 
ginia, the  decision  of  the  case  in  favor  of  the  defendant 
upon  the  plea  of  the  statute  of  limitations  will  operate  as 
SL  bar  to  a  subsequent  suit  in  the  same  State;  but  not  nec- 
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essarily  as  an  exlinguisbment  of  the  contract  elsewhere, 
and  especially  iu  Kentucky.  But  a  general  judgment  in 
favor  of  the  defendant  upon  his  demurrer  to  the  declaration 
(it  is  supposed)  may,  as  a  judgment  upon  the  merits  of  the 
claim.,  have  a  very  different  operation  as  res  adjudicata  or 
final  judgment.  Hence  there  arises  a  very  important  con^ 
sideration  as  to  the  correctness  of  the  judgment  upon  that 
demurrer.  It  has  accordingly  been  argued  at  large  by 
counsel  for  the  bank  as  vital  to  the  rights  as  well  as  the 
remedies  of  the  bank  in  other  States.  We  are  of  the  opin- 
ion that  the  fourth  and  fifth  counts  are  upon  the  general 
demurrer  good,  and  that  the  judgment  of  the  court  below 
was  as  to  them  erroneous.  .  .  .  Upon  the  whole  onr 
opinion  is  that  the  judgment  upon  the  demurrer  by  the  de- 
fendant to  the  fourth  and  fifth  counts  ought  to  be  reversed; 
in  all  other  respects  it  ought  to  be  affirmed.  But,  as  the 
plea  of  the  statute  of  limitations  is  a  good  bar  to  all  the 
counts,  the  judgment  of  the  court  below  that  the  plaintiff's 
take  nothing  by  their  writ  is  right,  and  ought  to  be  affirm- 
ed with  costs."  On  the  same  page  then  (loc.  cit.,  374)  is 
found  the  form  of  the  judgment  directed  to  be  entered  by 
the  court,  which  reversed  the  judgment  entered  "on  the 
merits,*'  or  professedly  on  the  merits,  and  the  judgment  is 
made  to  show  upon  what  ground  it  is  based,  to-wit,  that  it 
went  upon  the  plea  of  the  statutes  of  limitations.  In  the 
case  of  Brent  v.  Washington  Bank,  1  Pet.,  596,  9  T-^  Ed., 
547,  in  discussing  this  question,  Judge  Baldwin,  speaking 
for  the  court,  said:  **But  they  allege  that  the  debt  is  ex- 
tinguished by  the  verdict  in  their  favor  rendered  on  the 
plea  of  the  statutes  of  limitations.  In  Bank  of  the  United 
States  V.  Donnally,  8  Pet.,  3G1,  8  L.  Ed.,  974,  this  court  laid 
it  down  as  an  established  principle  that  the  act  of  limit*i- 
tions  operated  only  to  bar  the  remedy,  not  to  extinguish 
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the  right  or  cause  of  action;  and  that  a  judgment  on  a  plea 
of  the  statute  was  only  to  bar  the  remedy  on  a  contract 
when  sued  for  in  Virginia,  as  the  limitation  act  of  that 
State  embraced  the  one  declared  on;  but  did  not  operate 
to  extinguish  the  contract  when  gued  on  elsewhere,  or  in 
Kentucky,  where  by  the  lex  loci  it  was  not  affected  by  any 
limitation.  We  can  not  take  this  case  out  of  the  establish- 
ed rule.  The  legal  remedy  is  barred,  but  the  debt  remains 
Sis  an  unextinguished  right;  and  the  bank,  when  called  in 
a  court  of  equity,  may  hold  any  equitable  lien  or  other 
means  in  their  hands  till  it  is  discharged."  In  Jacobs  v. 
Marks,  182  U.  S.,  503,  21  Sup.  Ct.,  SG5,  45  L.  Ed.,  1241,  the 
court  had  before  it  the  question  whether  a  judgment  ren- 
dered in  the  court  of  Michi^-an  had  received  full  faith  and 
credit  in  the  courts  of  Illinois,  and  the  court  said:  "It 
is  a  general  rule  that  a  plea  of  former  recovery,  whether 
it  be  by  default,  verdict,  or  demurrer,  is  a  bar  to  any  new 
action  of  the  same  or  the  like  nature  for  the  same  cause. 
This  rule  conforms  to  the  policy  of  the  law  which  requires 
an  end  to  the  litigation  after  its  merits  have  been  deter- 
mined. But  there  must  be  at  least  one  decision  on  the 
right  between  the  parties  before  there  can  be  a  termina- 
tion of  the  controversy,  and  before  a  judgment  can  avail 
as  a  bar  to  a  subsequent  suit."  In  Minor  on  Conilict  of 
Laws,  sec.  210,  the  author  says:  '*It  may  be  observed  in 
passing  that  a  judgment  for  the  defendant  upon  the  plea 
of  the  statutes  of  limitation  will  not  prevent  another  suit 
upon  the  same  transaction  elsewhere."  Mr.  Foote,  in  his 
work  on  Private  International  Jurisprudence  (page  512),  in 
speaking  of  laws  which  limit  the  time  for  the  enforcement 
of  a  civil  remedy,  says:  **So  exclusively  is  such  a  law  a 
matter  of  procedure  that  a  foreign  judgment  declaring  that 
a  claim  is  barred  by  a  local  statute  of  limitation  is  no  bar 
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to  an  action  in  the  tribunal  of  another  State  the  laws  of 
which  fix  a  longer  term  of  limitation  of  suit  in  the  origi- 
nal cause  of  action.  In  such  a  case  the  maxim,  ^Nemo  bis 
debit  vexari  pro  eadem  causa,^  does  not  apply,  the  plea  upoa 
which  the  foreign  judgment  has  been  given  not  going  to 
the  merits  of  the  cause  of  action."  Mr.  Dicey,  in  his  work 
on  Conflict  of  Laws  (page  422),  says:  "A  foreign  judgment 
in  favor  of  the  defendant  in  the  foreign,  action  is  a  com- 
plete answer  to  any  proceedings  here  for  the  same  matter 
by  the  plaintiff  in  such  action,  provided  th^  judgment  be 
final  and  conclusive  on  the  merits;  but  it  is  not  an  answer 
to  an  action  in  England,  if  it  be  merely  an  interlocutory 
judgment,  or  a  judgment  which,  though  it  decides  the  cause 
finally  in  the  country  where  it  is  brought,  does  not  pur- 
port to  decide  it  upon  the  merits,  if  it  is  given  in  favor  of 
the  defendant  on  the  ground  that  the  action  is  barred  by 
the  statutes  of  limitations.'' 

Whilst  the  adjudication  of  courts  of  last  resort  in  the 
United  States  on  this  question  are  not  entirely  uniform, 
we  think  it  can  not  be  denied  that  the  overwhelming  weight 
of  authority  is  to  the  effect  that  a  judgment  rendered  on 
the  plea  of  the  statute  of  limitations  in  one  jurisdiction 
does  not  bar  another  jurisdiction  having  a  different  stat- 
ute of  limitation,  and  this  is  undoubtedly  the  rule  in  New 
York.  It  follow!^,  tijorefore,  that  the  only  effect  which  we 
can  give  the  New  York  judgment  is  that  it  conclusively 
establishes  that  the  phiintiff  had  under  the  laws  of  that 
State  no  remedy  for  the  enforcement  of  her  claim,  but  that 
that  judgment  did  not  extinguish  her  "cause  of  action''  in 
the  courts  of  Kentucky,  where  a  different  statute  of  limi- 
tation prevails. 

For  reasons  indicated,  the  judgment  is  reversed  on  ap- 
peal of  the  plaintiff,  and  affirmed  on  cross-appeal  of  de- 
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fendant,  and  cause  remanded,  with  direction  to  overrule 
defendant's  demurrer  to  plaintiff's  reply  and  for  other  pro- 
ceedings consistent  with  this  opinion. 


Case  86 — ^Applioation  of  Anse  Warner  to  Madisox  CbUNTT  Court 
HOB  a  ferry  license  and  also  proceeding  in  the  Clark  County 

COURT  BY   OTHER   PARTIES   FOR   UCENSE  FOR   SAME   FERRY. — 'NOV.    6. 

Clark  County  Court,  &c.,  v.  Warner.  ^M^ 


appeal  FROM  MADISON  CIRCUIT  COURT. 
PROHIBITION   GRANTED  ON   THE  PETITION   OF   AnSE  WaRNER  TO  RESTRAIN 

IClark  County  Court  from  granting  the  ferry  license,  and 
Clark  County  Court  and  others  appeal.    Affirmed. 

Ferries — '!»  cense —  Courts — Concurrent     Jurisdiction —  Writ     op 
Prohibition. 

1.  Notice  of  an  Intended  application  for  a  grant  of  a  ferry 
privilege  la  equivalent  to  service  of  process  on  all  persons  in- 
terested. 

2.  On  an  application  to  a  county  court  for  a  ferry  privilege 
the  statutory  notice  was  given,  and  another  who  sought  the  priv- 
ilege claimed  under  a  transfer  from  a  corporation  which  claimed 
the  land  on  the  other  side  of  the  river  where  the  ferry  would 
land.  After  appeal  to  the  circuit  court  the  corporation  appeared 
and  presented  a  written  transfer,  and  it  was  made  a  party.  The 
court  continued  the  cause  for  certain  evidence.  Held,  that  pend- 
ing such  cause  the  county  court  of  the  county  In  which  the  ferry 
would  land  on  the  other  side  of  the  river  had  no  jurisdiction  to 
entertain  an  application  by  the  corporation  for  a  ferry  privilege 
identical  with  the  one  already  sought. 

3.  By  virtue  of  Civil  Code,  section  479,  defining  prohibition  to 
be  an  order  of  a  circuit  court  to  an  inferior  court,  prohibiting 
it  from  proceeding  in  a  matter  without  Its  Jurisdiction,  the  cir- 
cuit court,  in  which  the  application  for  a  ferry  privilege  was  pend- 
ing, had  authority  to  issue  prohibition  to  the  court  entertaining 
the  application  of  the  corporation. 

Vol.  116-61 
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PENDI>ETON  &  BUSH,  for  appellants. 

QUBSTIONS  DISCUSSED  AND  AUTHORITIES. 

1.  The  Clark  county  court  bad  jurisdiction,  and  the  writ  of 
prohibition  was,  therefore,  improperly  granted.  If  error  was 
committed,  the  remedy  was  by  appeal,  and  not  by  writ  of  pro- 
hibition. Arnold  and  Parrish  v.  Shields,  5  Dana,  18;  Scott 
V.  Tully,  20  Ky.  Law  Rep.,  1734;  Bank  Lick  Turnpike  Co..  v. 
Phelps,  81  Ky.,  613;  Goldsmith  v.  Owen,  95  Ky..  420;  Walcott 
V.  Wells,  37  Amer.  St.  Rep.,  480,  and  9  L.  R.  A.,  69;  City  of 
Owenboro  v.  Sparks.  18  Ky.  Law  Rep.,  269;  Schobarg  v.  ^fan- 
son,  22  Ky.  Law  Rep.,  1892;  23  Amer.  &  Eng.  Ency.,  (2  Ed.), 
200,  210.  222;  16  £ncy.  PI.  &  Pr.,  11^5.  1126;  Stahl  v.  Brown. 
84  Ky.,  325. 

2.  The  appellant  could  not  be  denied  jurisdiction  on  a  plea 
entered  by  appellee  of  a  former  suit  pending;  or,  by  reason  of 
a  special  demurrer  to  its  jurisdiction,  under  sub-section  3,  sec- 
tion 79,  of  the  Civil  Code,  because  the  parties  were  not  the  same. 
Sub-sec.  3,  sec.  92,  Civ.  Code;  Moore's  Adm'r.,  v.  Sheppard,  1 
Met.,  100;  Gist  v.  Shean,  8  Ky.  Law  Rep.,  509;  Adams  v.  Gard- 
iner, 13  B.  Mon.,  198;  Mary  Bashee,  etc.,  v.  James  Boyce,  7 
L.  R.  A.,  272;  1  Ency.  PI.  &  Pr.,  23. 

3.  The  Madison  circuit  court  had  no  jurisdiction  over  appel- 
lant     Stahl  V.  Brown,  84  Ky.,  325, 

4.  The  temporary  preventive  order  was  made  by  the  court 
before  any  notice  of  the  motion  for  the  writ  had  been  given 
and  before  any  motion  was  pending,  and  was,  therefore,  void. 
Code,  sees.,  476,  445,  474;  City  of  Cynthiana  v.  Board  of  Edu- 
cation of  Cynthiana,  etc.,  21  Ky.  Law  Rep.,  731, 

BEX)(KN^ER  &  JOUETT.  attorneys  fob  appellee. 
QUBSTIONS  DISCUSSED. 

1.  iHas  a  circuit  court  which  has  first  acquired  jurisdiction 
of  an  application  for  a  ferry  privilege  by  appeal  from  the  county 
court,  power  to  pnohlbit  the  county  court  of  another  county  from 
hearing  and  determining  a  motion  to  grant  the  same  privil- 
ege to  the  privy  of  aj  party  before  It,  said  privy  having  full  notice 
of  the  application  still  pending  in  the  first  named  court? 

2.  When  the  jurisdiction  of  two  courts  Is  concurred  or  co- 
ordinate, is  not  the  Jurisdiction  of  the  one  before  which  it  first 
comes  exclusive  to  the  extent  that  the  other  court  can  have 
no  jurisdiction  so  long  as  the  matter  Is  pending  in  the  court  that 
first  acquired  control? 
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AUTHORITIES  CITED. 

Sasseen  v.  Hammond,  18  B.  Mon.,  673;  ConBtitution,  (state). 
110;  Hindman  v.  Toney,  97  Ky.,  413;  h  Bacon's  Abridgement, 
647;  3  Blackstone,  112;  2  BouYier's  Law  Diict,  title.  Prohibition; 
fWhfitton's  \Law  Diet,  title  Prohibition;  Havemeyer  v.  Superior 
Court,  10  L.  R.  A.,  646;  State  v.  Aloe,  47  U  R.  A.,  399;  N. 
&  W.  Ry.  Co.  V.  Pin  Coal  Co.,  41  L.  R.  A.,  415;  Bullard  v. 
Thorpe,  26  L.  R.  A.,  606;  Hughes  v.  Recorder's  Qourt,  4  L.  R. 
A.,  864;  Weaver  v.  Toney,  21  Ky.  Law  Jlep.,  1157;  MoCann 
V.  City  of  Liouisville!,  23  Ky.  Law  Rep.,  558;  State  v.  Com.  of 
Roads,  12  Am.  Dec.,  602;  Civil  Oode,  479;  Kentucky  Statutes, 
sees.  ISOd,  1805,  1806;  Am.  A  E>ng.  Ejxcy,  Law,  (1st.  ed.),  vols. 
12  292;  Wells  on  Jurisdiction  of .  Courts,  156;  Ober  v.  Galla- 
Gher,  93  U.  S.,  199;  Brooks  v.  Delaplaine,  1  Md.  Cb.  I^c,  351; 
Stahl  V.  Brown,  84  Ky.,  328;  CJombs  v.  Sewell,  23  Ky.  Law  Rep., 
172;  Taylor  v.  Tain  tor,  83  U.  S.,  370;  Hawes  v.  Orr,  10  Bush, 
439;  Mason  v.  iCbambers,  4  J.  J.  M.,  410;  Massie  ▼.  Com., 
90  Ky.,  486. 

OpmroN  OP  THE  couBT  BY  JUDGE  SBTTLiE — Affibmii76. 

The  appellee,  Anse  Warner,  on  May  6,  1901,  entered  mo- 
tion in  the  Madison  county  court  for  a  license  to  operate 
a  ferry  across  the  Kentucky  river  between  the  town  of 
Ford,  in  Clark  county,  and  a  point  where  the  Stony  Run 
and  Ford  turnpike  ends,  on  the  opposite  side  of  the  river, 
and  on  his  land  in  Madison  county.  The  motion  was  based 
upon  the  statutory  notice,  a  copy  of  which  was  duly  filed 
at  the  time.  On  the  same  day,  and  in  the  same  court,  a 
like  motion  was  made  for  the  ferry  privilege,  at  the  same 
place,  by  one  J.  C.  Richards,  who  claimed  to  be  the  grantee 
of  the  Ford  Lumber  &  Manufacturing  Company,  which  own- 
ed the  land  on  the  Clark  county  side  of  the  ferry,  and  this 
claim  was  confirmed  by  J.  M.  Thomas,  the  president 
of  the  company,  by  written  grant,  which  he  filed  in  open 
court.  The  county  court  upon  the  trial  of  the  two  motions 
rejected  the  application  of  appellee,  and  granted  the  ferry 
license  to  Richards.     Appellee  thereupon  took  an  appeal 
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from  the  judgment  of  the  Madison  County  Court  to  the 
circuit  court  of  that  county,  and  the  latter  court,  on  June 
29,  1901,  upon  the  hearing  of  the  appeal,  rendered  judg- 
ment reversing  the  county  court,  and  deciding  that  the 
appellee  was  entitled  to  the  ferry  privilege  instead  of  J. 
0.  Richards.  So  much  of  the  judgment  as  it  is  necessary 
to  make  a  part  of  this  opinion  is  as  follows:  "The  court 
being  advised,  is  of  the  opinion  that  the  Madison  County 
Court  had  no  power,  under  the  evidence  in  this  case,  to 
gran.t  a  ferry  privilege  to  J.  C.  Richards,  but  that  Anse 
Warner  was  and  is  entitled  to  the  grant  of  such  privilege 
absolutely,  if  it  should  turn  out  that  there  is  a  public  high- 
way at  the  point  of  landing  upon  the  Clark  county  side; 
but,  if  there  is  no  such  public  highway  upon  the  Clark 
county  side,  the  said  Warnor  is  entitled  to  said  grant  only 
after  the  right  of  way  from  the  point  of  landing  on  the 
Clark  county  side  to  a  public  highway  shall  have  been  prop- 
erly condemned  and  paid  for  a*  required  by  law."  The 
same  judgment  continued  the  cause  until  the  next  term  of 
the  court  for  the  introduction  of  evidence  on  the  question 
as  to  whether  or  not  the  landing  on  the  Clark  county  side 
of  the  river  is  an  established  highway,  and  for  such  other 
proceedings  as  might  to  the  court  be  deem- 
ed proper  after  the  determination  of  that 
question.  At  a  subsequent  term  of  the  cir- 
cuit court  the  appellee  filed  an  amended  statement,  in  which 
it  is  averred  that  the  ferry  sought  to  be  established  lands 
upon  the  Clark  county  side  of  the  Kentucky  river  at  and 
upon  one  of  the  streets  of  the  town  of  Ford,  but  that  the 
Ford  Lumber  &  Manufacturing  Company  is  claiming  to 
own  the  ground  upon  which  the  ferry  landing  will  be  locat- 
ed  in  Clark  county,  for  which  reason  it  was  made  a  party 
to  the  proceedings,  though  it  is  doubtful  whether  such  a 
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step  was  necessary,  as  the  company  had  practically  made 
itself  a  party  by  appearing  in  court  as  the  grantor  of  Rich- 
ards, and  filing  the  writing  confirming  his  right  to  the 
ferry  landing  on  the  Clark  county  side  of  the  river.  But 
a  little  over  a  month  after  the  reversal  of  the  judgment  of 
the  Madison  county  court  by  the  circuit  court  of  that 
county,  with  full  knowledge  of  the  fact  that  the  appellee, 
instead  of  Richards,  had  been  granted  a  license  by  the  cir- 
cuit court  to  operate  the  ferry  at  Ford,  and  that  the  pro- 
ceeding was  still  pending  in  the  circuit  court,  to  the  end 
that  appellee's  right  to  the  ferry  landing  on  the  Clark 
county  side  of  the  river  might  be  adjudicated,  the  Ford 
Lumber  &  Manufacturing  Company  filed  notice  and  moved 
the  Clark  County  Court  to  grant  it  a  license  to  establish  a 
ferry  at  the  same  point  on  the  Kentucky  river.  The  mo- 
tion in  the  Clark  County  Court  was  resisted  by  appellee 
only  for  the  purpose  of  objecting  to  the  jurisdiction  of  that 
court,  and  to  the  extent  of  setting  up  the  pendency  of  the 
proceedings  in  the  Madison  Circuit  Court,  the  fact  that  the 
ferry  sought  to  be  established  by  the  Ford  Lumber  &  Man- 
ufacturing Company  in  Clark  county  was  the  same  that  had 
been  granted  appellee  by  the  Madison  Circuit  Court,  the 
further  fact  that  the  Ford  Lumber  &  Manufacturing  Com- 
pany had  been  made  a  party  to  the  proceedings  in  the  Mad- 
ison Circuit  Court,  and  in  addition  that  appellee  had  filed 
in  the  Madison  Circuit  Court  a  petition  for  a  writ  of  pro- 
hibition to  be  directed  to  the  judge  of  the  Clark  County 
Court  forbidding  him  to  proceed  further  in  the  hearing  of 
the  application  for  a  ferry  privilege  made  by  the  Ford  Lum- 
ber &  Manufacturing  Company.  These  objections  were  all 
overruled,  and  a  continuance  of  the  case  refused  by  the 
Clark  County  Court.  On  the  same  day  a  temporary  writ  of 
prohibition  was  granted  by  the  judge  of  the  Madison  Cir- 
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cuit  Court,  which  was  duly  served  on  the  judge  of  the 
Clark  County  Court  upon  the  morning  of  the  following 
day,  after  he  had  resumed  the  hearing  of  the  motion 
of  the  Ford  Lumber  &  Manufacturing  Company  in  his 
court.  Subsequently  the  appellants  Clark  County  Court 
and  J.  H.  Evans,  county  judge  of  Clark  county,  waived 
notice,  and  entered  their  appearance  to  the  petition  and 
motion  for  the  writ  of  prohibition,  moved  to  set  aside  the 
order  granting  the  writ,  and  filed  special  and  general  de- 
murrers to  the  petition,  which  motion  and  demurrere  were 
overruled,  and  judgment  duly  entered  making  the  writ  of  pro- 
hibition absolute,  and  from  that  judgment  thid  appeal  is 
prosecuted. 

It  is  conceded  by  the  appellants  that  the  ferry  privilege 
sought  at  the  hands  of  the  Clark  County  Court  by  the  Ford 
Lumber  &  Manufacturing  Comi>any  is  for  operating  the  same 
ferry  the  right  to  which  was  granted  to  appellee  by  the  Madi- 
son Circuit  Court  on  the  appeal  from  the  Madison  Coun^ 
Court  in  the  controversy  between  him  and  J.  C.  Richards,  and 
that  the  Ford  Lumber  &  Manufacturing  Company,  applicant 
in  the  Clark  County  Court  for  the  ferry  privilege,  had  granted 
to  J.  C.  Richard^  the  right  to  occupy  and  use  its  land  on  the 
Clark  county  side  of  the  river  for  a  landing  and  passway  to  the 
ferry.  Appellants  do  not  deny  that  if  the  Clark  County 
Court  had  no  jurisdiction  of  the  motion  pending  there  for 
the  ferry  privilege  to  the  Ford  Lumber  &  Manufacturing 
Company,  then  the  judgment  appealed  from  was  correct. 
For  the  appellee  it  is  insisted  that  as  the  Madison  County 
Court  on  the  original  motion,  and  the  Madison  Circuit 
Court  on  appeal,  first  acquired  jurisdiction  of  the  matter  of 
the  ferry  right,  no  other  court  could  consider  the  question  of 
granting  a  ferry  privilege  at  the  same  place  until  the  proceed^ 
i-ng  then  pending  in  the  Madison  Circuit  Court  had  been  deter^ 
mined,  and  especially  that  this  is  true  in  view  of  the  fact  that 
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a  judgment  had  been  rendered  bj  the  Madison  Circuit  Court 
granting  the  ferry  privilege  in  controversy  to  the  appellee. 
In  other  words,  it  is  contended  that  as  the  Kentucky  river 
at  the  point  where  it  is  sought  to  establish  the  ferry  is 
the  dividing  line  between  the  counties  of  <  Clark  and  Madi- 
soa,  the  jurisdiction  of  their  respective  county  courts  is 
concurrent;  that  is,  the  county  court  of  either  county  may 
grant  a  ferry  license  at  the  point  in  controversy,  but  that 
where  one  of  these  courts  assumes  jurisdiction  for  that 
purpose  the  other  can  not  thereafter  do  so,  for  the  reason 
that  the  court  first  acquiring  jurisdiction  will  retain  it, 
to  the  exclusion  of  all  other  tribunals,  until  a  final  adjudi- 
cation in  reference  to  the  subject  of  the  action  results. 

We  mq^t  sustain  this  contention  of  the  appellee,  as  it 
seems  to  us  to  be  sound  in  principle  and  consonant  with 
reason.  Indeed,  no  doctrine  is  better  settled  than  that, 
"where  two  courts  have  concurrent  jurisdiction,  whichever 
court  first  acquires  jurisdiction  of  a  case  will  retain  it 
throughout."  Am.  &  Eng.  Enc.  of  Law  (1st  Ed.),  vol.  12, 
p.  292;  Wells  on  Jurisdiction  of  Courts,  156;  Ober  v.  Gal- 
lagher, 93  U.  S.,  199,  23  L.  Ed.,  829. 

In  Hawes,  &c.,  v.  Orr,  &c.,  10  Bush,  439,  this  court  said: 
"We  recognize  the  doctrine  that  the  court  first  acquiring 
jurisdiction  has  a  right  to  go  on  until  it  has  performed  its 
ofifice  in  reference  to  the  subject-matter  in  litigation,  and 
will  not  allow  itself  to  be  ousted  of  its  jurisdiction,  or  per- 
mit  the  thing  in  lite  to  be  wrested  from  it  so  that  it  can 
not  execute  its  judgment."  Manifestly,  this  doctrine  should 
be  applied  to  the  case  at  bar.  The  subject-matter  of  the 
proceedings  in  each  of  the  two  courts  is  the  same;  the 
parties  or  privies  the  same.  At  any  rate,  if  the  Ford  Lum- 
ber &  Manufacturing  Company  was  not  actually  made  a 
party  to  the  proceedings  in  the  Madison  County  Court,  it 
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is  well  settled  that  "notice  of  an  intended  application  for  a 
grant  of  a  ferry  privilege  is  equivalent  to  service  of  pro- 
cess on  all  persons  interested/'  Stahl  v.  Brown,  84  Ky., 
328,  8  R.,  279,  1  S.  W.,  540;  Combs  v.  Sewall,  23  R.,  169, 
60  S.  W.,  169. 

Tfiie  statutory  notice  was  given  by  the  appellee  in  this 
case,  and  its  publication  duly  proven.  In  addition,  the 
Ford  Lumber  &  Manufacturing  Company,  by  its  president, 
voluntarily  went  into  the  Madison  County  Court,  and  pre- 
sented a  written  transfer  to  Richards  of  the  use  of  its  lands 
on  the  Clark  county  side  of  the  river,  where  the  proposed 
ferry  will  be  established,  by  which  it  became  the  latter's 
privy.  Furthermore,  it  was  formally  made  a  party  to  the 
proceedings  in  the  Madison  Circuit  Court,  of  which  it  had 
notice  before  the  issaal  of  the  writ  of  prohibition. 

It  is  contended  by  counsel  for  appellant  that  if  the  Clark 
County  Court  was  in  error  in  holding  that  its  statutory 
power  to  grant  a  ferry  license  was  stayed  by  the  pendency 
of  the  previous  motion  of  appellee  for  a  ferry  privilege  in  the 
Madison  County  Court  at  the  same  point,  the  only  remedy  is 
by  appeal ;  and  in  support  of  this  contention  the  decisions  of 
this  court  in  Arnold  v.  Shields,  5  Dana,  18,  30  Am.  Dec, 
669,  and  Sasseen  v.  Hammond,  18  B.  Mon.,  673,  are  relied 
on.  These  decisions  indicate  the  caution  exercised  by  the 
courts  in  resorting  to  a  remedy  which  in  that  developing 
period  of  our  jurisprudence  was  so  rarely  needed;  but  lat- 
terly this  court  has  found  that  cases  sometimes  arise  where 
the  right  of  appeal  does  not  afford  a  plain,  speedy,  and  ade- 
quate remedy,  hence  the  aid  of  the  writ  of  prohibition  is 
more  frequently  invoked  and  allowed  than  was  formerly 
the  case.  Indeed,  this  fact  seems  to  have  been  recognized 
by  the  makers  of  our  present  Constitution,  for  section  110 
of  that  instrument  confers  upon  the  Court  of  Appeals  the 
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power  "to  issue  such  writs  as  may  be  necessary  to  give  it 
general  control  of  inferior  jurisdictions/' 

In  Hindman  v.  Toney,  97  Ky.,  413,  17  R.,  286,  30  S.  W., 
1006,  this  court,  in  construing  the  provision  of  the  Consti- 
tution, supra,  held  that  it  gave  the  court  plenary  power  to 
issue  the  writ  of  prohibition  in  every  case  when  necessary 
to  give  it  general  control  of  inferior  jurisdictions,  but  said 
that  it  would  not  be  exercised  when  adequate  relief  could 
be  obtained  by  appeal. 

In  Weaver  v.  Toney,  107  Ky.,  419,  21  R.,  1157,  54  S.  W., 
732,  50  L.  R.  A.,  105,  it  was  said:  "In  view  of  these  cases, 
it  must  be  recognized  as  settled  law  that  in  proper  cases, 
where  the  inferior  tribunal  is  proceeding  out  of  its  jurisdic- 
tion, the  power  of  this  court  may  be  iuvoked  to  stay  the  exer- 
cise of  such  jurisdiction;  and  it  would  also  seem  in  certain 
classes  of  cases  that  even  where  the  inferior  tribunal  has 
jurisdiction,  this  court  may  likewise  interfere,  if  the  rem- 
edy by  appeal  is  not  entirely  adequate,  or  if  the  court,  in 
the  exercise  of  its  discretionary  power,  shall  deem  it  nec- 
essary to  so  interfere." 

In  McCann  v.  City  of  Louisville,  23  R.,  558,  63  S.  W., 
446,  the  magistrate  courts,  against  which  the  writs  of  pro- 
hibition issued,  undeniably  had  jurisdiction-  of  the  suits 
which  they  were  forbidden  to  try.  The  circuit  court,  which 
issued  the  writs,  had  first  acquired  jurisdiction,  and  if  the 
inferior  courts  had  been  allowed  to  proceed  the  result 
would  have  been  tedious  litigation,  unnecessary  costs,  and 
in  other  respects  confusion  and  conflict,  which  would  have 
been  highly  prejudicial  to  the  party  in  the  right,  and  to 
the  Slate  as  well.  The  parties  in  the  Jefferson  Circuit 
Court  were  not  the  same  as  those  in  the  various  actions 
brought  in  the  courts  of  Magistrates  McCann  and  Adams, 
against  whom  the  writs  of  prohibition  were  issued,  but 
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all  could  have  been  heard  in  the  circuit  court  which  granted 
the  writs  of  prohibition;  therefore  the  action  of  the  cir- 
cuit court  in  granting  the  writs  of  prohibition  was  sus- 
tained by  thia  court,  which  held  that  prohibition  furnished 
the  only  adequate  remedy  in  that  case. 

The  same  doctrine  has  been  followed  by  the  courts  of 
last  resort  in  many  of  the  States.  Havemeyer  v.  Sup.  Court 
(Cal.),  25  Pac,  433,  10  L.  R.  A.,  646;  State  v.  Aloe  (Mo.), 
54  S.  W.,  494,  47  L.  R.  A.,  399;  Bullard  v.  Thorpe  (Vt.),  30 
AtL,  36,  25  L.  R.  A.,  606,  44  Am.  St.  Rep.,  867. 

By  section  479,  Civil  Code,  the  writ  of  prohibition  is  de- 
fined to  be  "an  order  of  a  circuit  court  to  an  inferior  court 
of  limited  jurisdiction  prohibiting  it  from  proceeding  in  a 
matter  out  of  its  jurisdiction.''  We  do  not  understand  from 
this  definition  that  the  writ  will  lie  only  in.  a  matter  which 
was  never  or  could  not  ever  have  been  within  the  juris- 
diction of  tha  court  prohibited,  but  includes  also  **a  matter" 
which  may  have  been  but  at  the  time  the  writ  was  issued 
had  passed  out  of  its  jurisdiction.  For  instance,  when  an 
appeal  has  been  taken,  the  jurisdiction  once  possessed  by 
the  lower  court  has  passed  from  it,  and  it  can  be  prohibited 
from  considering  it  further.  So  when  the  jurisdiction  is 
concurrent  or  co-ordinate,  and  one  court  acquires  it,  the 
matter  has  passed  "out  of  the  jurisdiction"  of  the  other 
court,  which  might  have  entertained  it  had  its  powers 
been  first  invoked. 

In  the  case  at  bar  the  necessity  for  a  ferry  at  Ford  had 
been  established  by  the  judgment  of  the  Madison  Circuit 
Court,  and  appellee  granted  the  right  to  operate  it,  and 
the  case  had  been  continued  only  for  the  purpose  of  de- 
termining his  right  to  the  landing  on  the  Clark  county  side 
of  the  river,  which  that  court  had  jurisdiction  to  determine, 
even  by  awarding  a  writ  of  ad  qmd  danuium,  if  necessary. 
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which  judgment,  and  bteps  taken  and  contemplated,  were 
fully  known  to  the  Ford  Lumber  &  Manufacturing  Com- 
pany. It  is  manifest  that  the  urgency  of  that  company  in 
pushing  a  trial  of  its  application  for  the  same  ferry  in 
the  Clark  County  Court  was  for  the  purpose  of  trying  to 
forestall  the  action  of  the  Madison  Circuit  Court,  thinking 
that  pending  the  delay  in  ascertaining  whether  or  not  there 
was  a  public  way  to  the  street  in  Ford  from  the  ferry  on 
the  Clark  aide,  or  in  condemning  one,  it  could  get  a  judg- 
ment in  Clark  which  might  be  pleaded  in  the  Madison  Cir- 
cuit Court  in  bar  of  the  proceedings  in  that  court.  To 
allow  such  a  conflict  between  courts  of  concurrent  juris- 
diction would  beget  confusion  and  cause  delay  that  might, 
and  doubtless  would,  result  in  great  injustice  to  the  party 
in  the  right  and  also  to  the  general  public. 

Being  of  the  opinion  that  the  writ  of  prohibition'  will 
afford  appellee  the  only  "plain,  speedy,  and  adequate  rem- 
edy," and  that  the  facts  of  this  case  justified  the  oirouit 
court  in  granting  it,  the  judgment  is  hereby  affirmed. 

Petition  for  rehearing  by  appellants,  overruled. 
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Case  87 — Proceedings  by  Warrant  in  the  Name  of  the  City 
OF  Louisville,  and  in  the  Police  Coltit  of  the  City  of  Louis- 
ville AGAINST  Henry  Wehmhoff,  Ed.  Alvey,  James  S.  Pirtle 
AND  Charles  Smith,  for  the  Violation  of  a  City  Obdinancb 
BY  Operating  Poolrooms. — ^Nov.  18. 


City  of  Louisville  v.  Wehmhoff  &c. 

Same  v.  Alvey  &c. 

Same  v.  Pirtle. 

Same  v.  Smith. 


APPEAL  from   JEFFERSON    CIRCUIT  COURT,   CRIMINAL  DIVISION. 

From  an  Order  Dismissing  the  City's  Appeal  to  the  Circuit  Court 
FROM  Judgments  Sustaining  Demurrers  to  the  Warrants,  the 
City  Appeals.    Reversed. 

Municipal  Corporations— Ordinances — 'Local  Laws — ICommon  Law 
Offenses — Title  Embr.\cing  Several  Subjects —  Prosecution 
in  Name  of  City — Warrants — Sufficiency — Amendment — ^Ap- 
peal—  GAMiNii —  Municipal  Regulation —  Validity  of  Ordi- 
nances— Interstate  Commerce —  Interference — -Inconsistent 
Contention. 

Held:  1.  Where  an  appeal  is  dismissed  because  of  a  clerical  mis- 
prision in  the  style  of  the  cause.  €uid»  on-  "being  corrected  as  in- 
dicated by  the  dismissal,  an  appeal  is  a^ain  taken,  the  subsequent 
appeal  will  not  be  dismissed,  as  being  the  same  appeal  pre- 
viously dismissed. 

2.  Kentucky   Statutes,    1899,    section    2922,    providing   that   the   le- 

gality of  an  ordinance  of  a  city  lof  the  first  class  may  be  tested 
by  the  city  by  an  appeal  to  the  Jefferson  circuit  court,  and  then 
to  the  Court  of  Appeals,  as  other  cases  in  the  circuit  court  are 
appealed,  and  referring  to  Louisville,  in  Jefferson  county — ^the 
only  city  of  the  first  class — is  not  repugnant  to  Const,  sec- 
tion 59,  forbidding  local  laws  regulating  the  jurisdiction  of 
courts, 

3.  Const,  section  123,  providing  that  all  prosecutions  shall  be  In 

the  name  and  by  the  authority  of  the  Commonwealth  of  Ken 
tucky,  does  not  preclude  a  prosecution  In  a  municipal  court,  in 
the  name  of  the  city,  for  the  violation  wf  an  ordinance,  author- 
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Ized  by  Kentucky  Statutes,  1899,  section  2917,  providing  that 
all  fines  realized  in  such  court,  whether  the  prosecution  be  in 
the  name  of  the  city  or  the  Commonwealth,  shall  be  paid  into 
the  city  treasury. 

4.  Under   Kentucky    Statutes,    1899,     sections   2742,    2783,     confer- 

ring on  cities  of  the  first  cJaas  power  to  pass  such  ordinances 
for  municipal  purposes  as  they  may  deem  proper,  not  in  con- 
flict with  the  Constitutions  of  the  United  States  and  Kentucky, 
and  section  2782,  pnoviding  that  the  council  shaU  have  power 
to  pass  ordinances  imposing  fines  not  exceeding  $100  for  any 
designated  misdemeanor  provided  for  by  the  general  laws  of 
the  Commonwealth,  but,  where  the  general  statutes  impose  a 
fine  not  exceeding  $100,  such  fine  may  be  imposed  by  ordinance, 
the  council  may  by  ordinance  punish  acts  which  are  ofFenses 
at  common  law,  as  section  2782  was  not  intended  to  restrict 
the  councirs  powers  In  defining  what  should  be  offenses  within 
the  city,  but  defined  its  authority  in  prescribing  the  limits  of 
punishment 

5.  Louisville  City  Ordinance,  entitled  "An  ordinance  to  prevent  the 

operation  of  poolrooms  In  the  city  of  Louisville,"  and  provid- 
ing lior  the  punishment  of  the  operator  of  the  poolroom,  his 
servants  or  employes  engaged  in  operating  it.  the  owner  or  con- 
trolling Oigent  of  t&e  building,  who  knowilDgly  lets  it  for  the  pur- 
pose, the  telegraph,  telephone,  or  messenger  oompany  know- 
ingly transmitting  messages  to  enable  the  selling  of  pools,  and 
the  person  who  buys  or  has  possession  of  the  tickets,  la  not  re- 
pugnant to  Kentucky  Statute,  1899,  section  2777,  providing  that 
no  ordinance  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  In  Its  title. 

6.  Louisville  City  OrSlnance.  section  4,  making  It  unlawful  for  any 

telegraph  company  to  furnish  to  any  owner,  agent,  or  employe 
of  any  poolroom  maintained  In  the  city  any  communication 
con<;emlng  any  horse  races  in  or  out  of  the  city  is  not  invalid 
as  an  unauthorized  interference  with  the  le2:itlmate  business  of 
a  common  carrier  to  contract  to  deliver  messages. 

7.  A  warrant  charging  a  violation  of  an  ordinance  to  prevent  the 

operation  of  poolrooms  should  not  be  dismissed  because  the  or- 
dinance specifies  several  offenses,  as  it  may  be  amended  so  as 
to  apprise  the  accused  of  the  provision  he  Is  charged  with  vio- 
lating. 

ON   PETITION  FOB  BEHEABING. 

8.  A  contention  on  the  hearing  of  an  appeal  that  the  offense 
created  by  a  certain  ordinance  was  not  an  offense  at  all  did 
not  estop  the  one  making  It  from  arguing  on  the  rehearing  that 
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the  ordioance  was  void  because  Yiolatiye  of  Const.,  sectioa 
168,  Dorbldding  the  passBse  of  ordinances  flxing  less  penalties 
than  those  fixed  by  the  statute  for  the  same  offense. 

9.  Conceding  that  an  ordinance  prohibiting  and  punishing  the 
operation  of  poolrooms  was  broad  enough  to  include  French 
pools^  which  has  been  construed  as  a  contrivance  used  In  bet- 
ting, within  Kentucky  {Statutes,  1903,  sections  1960-1961,  which 
fix  a  greater  penalty  than  that  fixed  by  the  ordinance  for  set- 
ting up  and  operating  such  conitrivanceB,  a>nd  hence  is,  as  to 
French  pools,  void,  because  violative  of  Const.,  section  168, 
forbidding  the  enactment  of  ordinances  prescribing  less  pen- 
alties thanj  fixed  by  statute  for  the  same  offense,  yet  it  is  void 
only  as  tx>  that  class  of  pool  selling,  and  is  valid  in  other  par- 
ticulars prescribed  therein,  such  as  the  penalties  affixed  to  the 
acts  of  having  pool  tickets  in  possession,  and  furnishing  tele- 
graphic messages  to  operators.  Icnowing  that  they  are  to  be 
used  to  further*  the  business  of  pool  selling,  which  are  not 
wItEin  the  statutory  prohibition. 

10.  The  act  of  pool  selling  or  betting  by  buyers  on  pools  is  not  a 
game,  within  Kentucky  Statutes,  1903,  section  1978,  prescrib- 
ing a  penalty  for  those  suffering  any  game  in  which  any  prop- 
erty or  money  is  bet.  won,  or  lost  In  any  house  or  in  premises 
in  their  occupation. 

11.  A  city  ordinance  forbidding  the  transmission  to  a  poolroom 
operator  of  messages/  intended  to  be  used  in  business  of  pool 
selling  in  the  city  is  a  valid  exercise  of  the  police  power  of  the 
State. 

12.  An  ordinance  forbidding  transmission  of  telegraphic  messages 
to  poolrooms  is  not  an  unconstitutional  regrulatlon  of  inter- 
state commerce,  though  the  telegrams  come  from  another  State. 

HBJNRY  L.  STONE,  crrY  attoeney,  for  appeliant. 

AUTHOaaiTIES  CITED. 

Statement  1.  Sec  2782»  Kentucky  Statutes;  sec.  2922,  Ken- 
tucky Statutes;  City  of  Louisville  v.  Wehmhoff,  &c.,  24  R.,  438- 
443,  68  S.  W.,  650-653. 

2.  These  prosecutions  are  properly  conducted  In  the  name 
of  the  city  of  Louisville.  Sees.  2917,  2922,  2936,  2939,  Kentucky 
Statutes;  Williamson  v.  Commonwealth,  4  B.  Mon.,  446;  Dil- 
lon on  Municipal  Corporations,  vol.  1,  sec.  433,  p.  602;  sees.  11, 
10,  Criminal  Code. 

3.  The  offense  against  the  appellees  is  sufficiently  stated  in 
the  ordinance  warrants.  tSecs.  10,  27.  Criminal  Code;  FV)urth 
CompilatiOB  of  the  Ordinances  of  the  City  of  Louisville,  pp. 
309-312;   Ex  parte  Lacy   (Va.),  31  L.  R.  A.,  822;   3  Rob.  Pr., 
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old  ed.,  p.  10;  Bishop,  Crim.  Proc,  sec.  714;  sees.  2795,  2751, 
2761,  2775,  2922,  Kentucky  Statutes;  Barret  v.  Godshaw,  12 
Bush,  592;  WooUey  v.  City  of  Louisville,  24  R.,  1362. 

4.  The  ordinance  in  controversy  does  not  violate  the  act  for 
the  government  of  cities  of  the  first  class  in  regard  to  the 
title  and  the  subject  matter  thereof.  Ex  parte  Lacy  (Va.),  31 
L.  R.  A.,  822;  Ingles  T.  Straus,  91  Va.,  209;  Commonwealth 
V.  Brown,  91  Va.,  762. 

5.  The  statutory  right  of  the  appellant,  city  of  Louisville, 
to  appeal  from  Judgment  of  the  police  court  to  the  circuit  court, 
and  thence  to  the  court  of  appeals.  Sees.  2922,  3063,  3367, 
3619,  2912,  2993,  Kentucky  Statutes,  sec.  59  of  the  Constitu- 
tion; Burnett's  €!ty  Code  (1884),  sec.  27,  p.  189;  City  of 
Louisville  V.  Kuntz,  20  R.,  805;  Shoemaker  v.  Hodge,  judge, 
23  R.,  736;  63  l9.  W.,  979;  Winston,  commissioner,  v.  Stone, 
auditor,  102  Ky.,  423;  Stone,  auditor,  v.  Wilson,  19  R.,  126; 
Commonwealth  v.  B.  H.  Taylor,  Jr.,  Co.,  101  Ky.,  325;  City 
of  Lextngtoo  v.  Home  Construction  Company,  23  R.,  1387;  sees. 
362,  363,  Criminal  Code. 

6.  The  city  of  Louisville,  under  sections  2782  and  2783,  Ken- 
tucky Statutes,  is  authorized  to  legislate  agafnst  offenses  at 
common  law.  Sees.  27'82,  2783,  2913,  Kentucky  Statutes;  Bur- 
nett's City  Code.  sec.  20,  p.  361;  Respass  v.  Commonwealth, 
21  R.,  789;  fSlmms  v.  Owensbono,  99  Ky.,  49;  Cons.  Debates, 
vol.  2,  pp.  2992-3;  Kemper  v.  Commonwealth,  85  Ky.,  219; 
Kyle  V.  Malln,  8  Indiana,  34;  City  of  CrawforJsville  v.  Braden, 
130  Ind.,  214;  Leesburg  v.  Putnam,  103  Ga.,  110;  Jackson- 
ville, Electric  Cb.  v.  Jacksonville,  30  L.  R.  A.,  340;  Cooley  on 
Constitutional  Limltatiofos,  231;  1  Dlllloa  on  Municipal  Corp., 
sees.  173,  508. 

7.  The  offenses  defined  by  the  ordinance  to  prevent  the  op- 
eration of  pool  rooms  in  the  city  of  Louisville  are  not  offenses 
punishable  at  common  law.  Commonwealth  v.  Respass,  21 
Ky.  Law  Rep.,  140.  lb.,  789;  Knefller  v.  Commonwealth.  94 
Ky.,  359;  Bollinger  v.  Commonwealth,  Sharp  v.  Same,  98  Ky., 
574;  Commonwealth  v.  Enright,  lb..  635;  Cheek  v.  Common- 
wealth, 100  Ky.,  1,  79  Ky.,  359;  Harlow  v.  Commonwealth,  11 
Bush,  610;  Russell  on  Crimes,  title  "Nuisances,"  vol.  1,  p. 
745;  Clark  on  Criminal  Law,  viol.  2,  p.  1126;  Bishop  on  Crim- 
inal Procedure,  vol.  2,  sees.  117  and  278;  Burton  v.  State,  16 
Texas  Court  of  Appeals,  156;  King  v.  State,  17  Pla.,  191;  State 
V.  Bell,  5  Porter,  Ala..  375;  Commonwealth  v.  Churchill,  136 
Mass.,  150;  Commonwealth  v.  Bessler,  97  Ky.,  498;  Cawein  v. 
Commonwealth,  22  R.,  1734;  61  S.  W.,  275;  Sfec.  1977,  Ken- 
tucky Statutes. 
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S,  Telegraph  oompanles,  their  managers,  agents,  and  emr 
ployes  may  be  punished  for  their  unlawful  acts  as  defined  In  the 
ordinance  to  prevent  the  operation  of  pool  rooms  in  the  city 
of  Louisville.  Smith  v.  Western  Union  Telegraph  Company, 
84  Ky.,  664;  Commonwealth  v.  Western  Union  Telegraph  Co., 
23  R.,  1633,  57  L.  R.  A.,  614,  67  S.  W.,  59;  Kneffler  v.  Com- 
monwealth, 94  Ky.,  359;  Sec.  1346,  Kentucky  Statutes;  Wat- 
son v.  Fletcher,  7  Gratt,  1;  Gray  on  Communication  by  Tele- 
,  graph,  sec.  15;  Bryant  v.  Western  Union-  Telegraph  Oo.,  17 
Fed.,  825;  Cothran  v.  Same,  83  Ga.,  25;  Gray  v.  Same,  87  Ga., 
360;  Melchert  v.  American  Union  Tel.  Co.,  11  Fed.  Rep.,  194; 
Ex  parte  Lacy,  31  L.  R.  A.,  822;  State  of  Alabama  v.  Strip- 
ling, 36  L.  R.  A..  81;  C.  &  O.  Ry.  Co.  v.  City  of  Maysville,  24 
R.,  part  1,  p.  617. 

KOHN,  BAIRD  &  SPINDLE,  FRED  FORCHT  and  RICHARDS  ft 

RONALD,  FOR  APPELLEES. 

GEO.  H.  FBARONS,  of  counsel. 

1.  Penal  actions  are  regulated  by  the  Civil  Code,  but  "pros- 
ecutions shall  be  carried  on  in  the  «iame  and  by  the  authority 
of  the  Commonwealth." 

2.  A  warrant  must  state  the  offense.  It  Is  not  sufficient  to 
refer  alone  to  the  title  of  the  act  or  ordinance  creating  the  of- 
fense. 

3.  A  statute  conferring  special  Jurisdiction-  on  the  "Jefferson 
circuit  court"  is  local  legislation  within  the  inhibition  of  sec- 
tion 59  of  the  present  Constitution. 

4.  A  city  council  can  not  enact  an  ordinance  creating  of- 
fenses without  special  legislative  authority. 

6.  An  ordinance  which  makes  it  criminal  for  the  agent  of  a 
telegraph  company  to  deliver  a  message  "concerning  any  horse 
race"  to  "any  owner,  proprietor,  agent  or  employe  of  any  pool- 
room" is  an  attempted  exercise  of  "arbitrary  power,"  and 
void. 

AUTHORITIES  CITED. 

Sees  59,  123,  233,  168,  Kentucky  Constitution;  Sees.,  10.  11, 
311,  Criminal  Code  of  Ky.;  Sees.  29922,  2777,  2742,2782,  2783, 
Kentucky  Statutes;  Commonwealth  v.  L.  &  N.  R.  R.  Co.,  80 
Ky.,  292;  Williamson  v.  Commonwealth,  4  B.  Mon.,  146;  Wal- 
lenweber  v.  Commonwealth,  3  Bush,  69;  McGowan  v.  Common- 
-wealth,  2  Metcalfe,  4;  Wade  v.  Commonwealth,  3  Ky.  Law  Rep., 
443;  Horr  &  Bemis  on  Municipal  Ordinances,  sec.  173;  Hunting- 
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ton  V.  Peas,  56  Ind.,  305;  Hughes*  Crim.  Law  A  Procedure  (Ed., 
1901),  sec.  2779;  Piper  v.  Gunther,  d5  Ky.,  119;  .City  of  Louis- 
ville V.  Kuntz,  20  Ky.  Law  Rep.,  805;  132  Pa.  State,  275;  Gor- 
ley  V.  City,  20  Ky.  Law  Rep.,  602;  Shumaker  v.  Hodge,  23  Ky. 
Law  Rep.,  736;  Winston  v.  Stone,  Auditor,  102  Ky.,  423; 
Kneifter  v.  'City  of  Louisville,  7  Bush,  599;  Eftidlich  on  Stat., 
sees.  330,  350,  216,  223,  399;  Curtis  v.  Commonwealth,  23  Ky. 
Law  Rep.,  267;  Dillon  on  Municipal  Corporations,  sees.  315, 
316;  Ray  v.  Sweeney,  14  Bush,  11;  Commonwealth  v.  Duff, 
87  Ky.,  586;  Bollinger  v.  Commonwealth,  98  Ky.,  574;  Com- 
monwealth v.  Enright,  98  Ky.,  535;  Cheek  v.  Commonwealth, 
79  Ky.,  359;  Cheek  v.  Commonwealth,  100  Ky.,  2;  Common- 
wealth V.  Respass,  21  Ky.  Law  Rep.,  140;  R-espass  v.  Common- 
wealth, 21  Ky.  Law  Rep.,  789;  Caweln  v.  Commonwealth,  22 
Ky.  Law  Rep.,  1734;  Harp  v.  Commonwealth,  22  Ky.  Law  Rep., 
1792;  City  of  Owensboro  v.  Sparks,  99  Ky.,  356. 

RICHARDS   &  RONALD,  attorneys   foe  appellee,   The  Westebk 
Union  Teleobapu  Company. 

GEO.  H.  FEARONS,  of  counsel. 

1.  The  Western  Union  is  a  common  carrier  and  "occupies  the 
same  relation  to  commerce  as  a  carrier  of  messages,  that  a 
railroad  company  does  as  a  carrier  of  goods."  Its  "business 
Is  commerce  itself."    105  U.  S.,  464. 

2.  The  Federal  'Constitution  vests  in  Congress  alone  the  power 
to  regulate  this  interstate  commerce,  and  a  city  council  can  not 
enforce  an  ordinance  prohibiting  the  delivery  of  such  messages. 

AUTHORITIES  CITED. 

Kentucky  Statutes,  sec.  1346;  City  of  Campbellsville  v.  Ode- 
wait,  24  Ky.  Law  Rep.,  1717  and  1739;  Commonwealth  v.  W. 
U.,  23  Ky.  Law  Rep.,  1633;  Gray  on  Communication  by  Tel- 
egraph, see  16;  Joyce  on  Electricity,  sec.  862;  Western  Union 
V.  Ferguson,  57  Ind..  495;  Telegraph  tCo.  v.  Texas,  105  U.  S., 
464;  Commonwealth  v.  Smith,  92  Ky.,  44;  Western  Union  v. 
Pendleton,  122  U.  S.,  356;  Joyce  on  Electricity,  sec.  215;  The 
Lottery  Cases,  188  U.  S.,  321  (see  pp.  252-3);  Kentucky 
Statutes,  sec.  1328;  Wabash,  Ac.  v.  Illinois,  118  U.  S.,  557; 
teisy  v.  Hardin,  135  U.  S.,  100;  Bowman  v.  Chilcago  Ry.  Co., 
125  U.  !S.,  465;  Constitution  of  Kentucky,  sec.  199;  Rhodes  v. 
Iowa,  170  U.  S.,  412;  Vance  v.  Van-dercook,  170  U.  S.,  444. 

Vol.  116-62 
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iReplt  or  HENRY  L.  STONE,  citt  atiqsnet,  vom  apfeliai^t^ 

TO   AFFELLEE'8    PETITIOrVS    FOB   BEHHABDIG. 

AUTHORITIES  CITED, 

Statement  City  of  Louisville  y.  Wehmhoff,  et  oL,  25  R,, 
995.  76  S,  W.,  876. 

1.  The  poolroom  ordinance  is  a  valid  exercise  of  the  police 
power  of  the  State  through  the  city  of  Louisville,  one  of  its 
municipalities.  City  of  Campbellsville  v.  Odewalt.  24  R,,  1739; 
Western  Union  Telegraph  Co.  v.  Texas,  105  U.  S.,  464;  West- 
em  Union  Telegraph  Co.  v.  Pendleton,  122  U.  S..  356;  Wa- 
bash, St.  Louis  &  Pacific  R.  R.  Co.  v.  Illinois,  118  U.  S.,  557- 
596;  Bowman  v.  Chicago  &  Northwestern  Railway  Co.,  125  U. 
S.,  465-524;  Lelsy  v.  Hardin,  135  U.  9.,  100-160;  Vance  v. 
Vandercook,  170  U.  S.,  444;  Rhodes  v.  Iowa,  170  U.  S.,  412; 
Champion  v.  Ames,  188  U.  S.,  321375;  Douglas  v.  Kentucky, 
168  U.  S.,  488;  Phalen  v.  Virginia.  8  How.,  163-168;  Stone  v. 
Mississippi,  101  U.  S..  814-821;;  Beer  Co.  v.  Massachusetts,  97 
U.  S.,  25;  Patterson  v.  Kentucky,  97  U.  S.,  501;  Western  Un- 
ion Telegraph  Co.  v.  James,  162  U.  S.,  650-663;  Covington  ft 
C.  Bridge  Co.  v.  Kentucky,  154  U.  S.,  204;  Sees.  5266  and  5269, 
U.  S.  Compiled  Statutes,  1901,  vol.  3,  pp.  3580-3582;  Austin  v. 
Tennessee,  179  U.  S..  343-349;  State  v.  Bixman.  102  Mo.,  1. 
62  S.  W.,  828;  State  v.  Stripling,  113  Ala..  120;  Lacy  v.  Palm- 
er. 93  Va..  159;  State  v.  Harbourne.  70  Oonn.,  484;  40  L.  R, 
A.,  607;  Fortenbury  v.  State,  47  Ark.,  188:  Alexander  v.  State, 
86  Ga.,  246.  10  L.  R.  A.,  859;  Irwin  v.  Willlar,  110  U.  S.,  499; 
Embry  v.  Jemison,  131  U.  S.,  136;  8  Am.  &  Eng.  Ency.  of 
Law,  p.  1005. 

2.  The  grounds  urged  in  the  petition  for  rehearing  in  behalf 
of  the  other  appellees  are  also  unavailing.  Sec  2782,  Ken- 
tucky Statutes;  Commonwealth  v.  SImonds,  79  Ky.,  618;  Cheek 
V.  Commonwealth.  79  Ky..  359;  Sees.  1955-1980,  Kentucky  Stat- 
utes; Cheek  v.  Commonwealth,  100  Ky.,  1;  Neumeyer,  Audi- 
tor, V.  Krakel,  23  R.,  190,  62  S.  W.,  518. 

Opinow  op  the  court  by  judge  0*RBAR — Reversing. 

These  actions  orijjinated  in  the  police  court  of  Lonia- 
ville  on  four  sinnimonses  or  warrants  taken  out  in  the  name 
of  the  appellant,  citv  of  Louisville,  ajjainst  the  appellees, 
respectively,  for  the  violation  of  an  ordinance  entitled  "An 
ordinance  to  prevent  the  operation  of  poolrooms  in  the 


Digitized  by  VjOOQIC 


Vol.  116]  SEPTEMBER  TERM,  1903> 819 

City  of  'Louiflville  v.  Webmhoff,  &c. 

city  of  Louisville."  The  appellees  in  that  court  demurred 
to  the  warrants  against  them,  respectively.  The  demurrers 
being  each  sustained,  the  city  prosecuted  an  appeal  to  the 
Jefferson  Circuit  Court,  Criminal  Division.  That  court,  on 
motion  of  the  appellees,  dismissed  the  appeals  on  the  ground 
that  the  statute  attempting  to  confer  jurisdiction  on  it  was 
unconstitutional.  From  the  judgments  of  dismissal,  ap- 
peals were  prosecuted  to  this  court.  Here  the  appeals  were 
dismissed  because  it  appeared  that  the  cases  in  which  the 
judgments  appealed  from  had  been  rendered  were  styled 
in  the  circuit  court,  "Commonwealth  of  Kentucky,  Appel- 
lant, V.  Henry  Wehmhoff,  &c..  Appellees.^*  It  was  said  that, 
for  aught  the  record  showed,  the  prosecutions  begun  in 
the  police  court,  styled,  "City  of  Louisville,  Plaintiff,'' 
were  yet  pending  on  the  appeals  in  the  circuit  court.  See 
City  of  Louisville  v.  Wehmhoff,  &c.,  24  R.,  438,  68  8.  W., 
650.  In  the  course  of  the  majority  opinion  on  that  appeal, 
it  was  said:  "If  a  clerical  misprision  in  regard  to  the  pros- 
ecutions of  the  appellant  against  apx>ellees  has  occurred 
in  the  city  court,  the  appellant  has  a  right  to  have  such 
misprisions  corrected,  upon  proper  proceedings,  and  the  dis- 
missal of  this  appeal  in  no  wise  affects  that  right.  There 
is  nothing  in  this  judgment  or  the  record,  as  now  before 
us  for  coTieideration,  which  would  preclude  the  appellant 
from  obtaining  a  trial  of  the  appeals  which  it  took  from 
the  police  court  to  the  circuit  court;  and  we  expressly  hold 
that  this  judgment  of  dismissal  is  no  bar  to  the  right  of 
appellant  to  have  a  trial  of  the  appeals  prosecuted  by  it  as 
aforesaid,  or  from  obtaining  a  correction  of  the  records  of 
the  Jefferson  circuit  court,  if  it  is  otherwise  entitled  to 
such  correction."  Upon  the  filing  of  the  mandate  in  the 
circuit  court,  appellant  city  took  appropriate  steps  to  cor- 
rect the  clerical  misprision  indicated,  and  it  was  corrected 
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by  a  judgment  of  that  court  as  follows  (after  reciting  the 
fact  of  the  misprision  and  its  nature):  "It  is  now  further 
adjudged  by  the  court  that  said  errors  and  misprisions  of 
the  clerk  be,  and  the  same  are  hereby,  corrected  by  the 
entry  of  the  foregoing  orders  and  judgments  in  the  above- 
styled  appeals  in  the  name  of  the  city  of  Louisville  as  ap- 
pellant, instead  of  the  Commonwealth  as  appellant,  as  of 
the  dates  aforesaid,  including  the  final  judgment  therein  on 
November  25,  1901,  ifiunc  pro  tunc,"  Among  the  orders  re- 
ferred to  in  the  foregoing  quotation  was  this  one  (correctly 
styled):  "This  day  the  court,  being  advised,  sustained  the 
motion  to  dismiss  the  four  above-styled  appeals.  Therefore 
ordered  by  the  court  that  the  four  above-styled  appeals  be, 
and  the  same  are,  dismissed,  to  which  the  plaintiff  objects 
and  excepts,  and  prays  an  appeal  to  the  Court  of  Appeals 
of  Kentucky,  which  is  granted."  Thereupon  this  appeal 
was  perfected  by  filing  in  the  clerk's  oflSce  of  this  court 
the  transcript  of  the  record. 

The  first  question  made  by  appellees  is  that  there  is  no 
appeal  pending,  because  they  say  that  the  appeal  being 
prosecuted  is  the  one  heretofore  actually  dismissed,  and 
that  none  other  has  ever  been  granted  either  by  the  clerk 
of  this  court,  or  by  the  trial  court.  We  regard  the  judg- 
menit  as  entered  in  October,  1902,  on  the  return  of  this 
case  from  this  court,  as  the  only  judgment  in  this  case  in 
that  court.  Until  it  was  entered  as  corrected,  there  could 
be  no  appeal  from  it  by  the  appellant,  city  of  Louisville. 
That  is  the  precise  point  decided  on  the  former  appeal.  The 
appeal  therein  granted  could  not  be  exhausted  till  it  was 
taken,  or  until  it  was  barred  by  limitation.  It  could  not 
be  legally  prosecuted  before  a  final  judgment  was  rendered 
in  the  proceedings.  Such  judgment,  under  the  rulings  of 
the  former  opinion,  was  not  entered  in  the  old  record,  and 
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hence  was  not  entered  till  the  correction  of  the  clerk's 
misprision.  The  motion  to  dismisa  the  appeals  must  be 
overruled. 

The  very  careful  preparation!  of  the  case  presents  a  num- 
ber of  other  questions,  the  importance  of  which  is  earnestly 
pressed  in  the  argument.  We  have  given  them  all  close 
consideration,  and  will  dispose  of  them  in  their  proper  or- 
der. 

2.  It  is  claimed  by  appellees  that  the  Jefferson  Circuit 
Court  had  not  the  jurisdiction  of  the  appeals  from  the 
police  court.  If  this  be  so,  the  decision  of  that  question 
terminates  our  authority  to  pass  upon  the  merits,  and  other 
questions  in  these  cases.  The  city  of  Louisville,  in  Jeffer- 
son county,  is  a  city  of  the  first  class,  and  the  only  city  of 
that  class,  or  that  has  ever  been  in  that  class,  in  this  State, 
under  the  classification  required  by  the  present  Constitu- 
tion. In  the  act  providing  for  the  organization  and  gov- 
ernment of  cities  of  the  first  class,  among  its  other  govern- 
mental agencies,  it  was  provided  with  a  police  court  and 
a  general  council.  The  power  of  the  council  to  i)ass  ordi- 
nances, and  the  jurisdiction  of  the  courts  to  construe  and 
enforce  them,  were  necessarily  provided  for.  In  allowing 
appeals  from  the  judgments  of  the  police  court  of  cities  of 
the  first  class,  as  well  as  in  providing  a  method  for  testing 
the  validity  of  the  ordinances  passed  by  the  general  council, 
it  was  enacted  (section  20:il\  Ky.  St.,  1899):  ** Appeals  shall 
be  from  the  decisions  of  said  court  to  the  circuit  court  in 
all  cases  where  the  amount  of  the  fine  imposed  is  as  much 
as  twenty  dollars.  In  cases  where  a  fine  of  twenty  dollars 
or  less  is  imposed  under  an  ordinance,  the  legality  of  said 
ordinanie  may  be  tested  by  the  city  by  an  appeal  to  the 
Jeffeison  Circuit  Court  or  by  the  defendant  by  a  writ  of 
prohibition   to   the   Jeft'erson    Circuit   Court,   and   after   a 
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decision  has  been  rendered  in  the  circuit  court,  as  provided 
for  in  this  section,  either  the  city  or  the  accused  may  ap- 
peal to  the  court  of  appeals  as  other  cases  in  the  circuit 
court  are  appealed."  Appellees'  contention  is  that  this 
section  of  the  statutes  violates  section  59  of  the  Constitu- 
tion, which  limits  the  power  of  the  Legislature  in  passing 
local  acts,  and  rorbids  those  regulating  the  jurisdiction  of 
courts.  The  importance  of  this  question  is  emphasized 
when  it  is  reflected  that  there  is  no  other  provision  of  law 
than  section  2922  for  the  city's  prosecuting!  appeals  from 
the  judgments  of  the  police  court  of  Louisville,  or  for  test- 
ing the  validity  of  the  ordinances  of  that  city,  as  well  as 
that  almost  the  same  provision  alone  is  made  for  appeals 
an^  testing  the  validity  of  the  ordinances  of  the  cities  of 
the  fourth  class.  Section  3519,  Ky.  St.,  1899.  The  appel- 
late jurisdiction  of  the  circuit  courts  of  this  Commonwealth, 
as  fixed  by  section  978,  Ky.  St.,  1899,  is  made  to  include 
certain  named  appeals,  "and  in  all  other  cases  allowed  by 
law.''  Prior  to  the  passage  of  the  act  governing  cities  of 
the  first  class,  the  city  of  Louisville  was  governed  under  a 
charter  granted  by  the  Legislature  before  the  present  Con- 
stitution. In  that  charter  there  was  substantially  the  same 
provision  for  appeals  from  the  police  court,  and  especially 
for  testing  the  validity  of  ordinances  passed  by  the  gen- 
eral council,  as  is  contained  in  section  2922.  It  is  found  in 
Burnett's  City  Code,  1884,  sec  27,  p.  189.  Although  the 
Constitution  does  not  require  the  jurisdiction  of  the  cir- 
cuit courts  to  be  uniform  throughout  the  Commonwealth 
(section  126),  and  although  by  statute  they  are  not,  as,  for 
example,  the  Franklin  circuit  court  is  made  the  fiscal 
court  of  the  Commonwealth,  with  jurisdiction  concurrent 
or  exclusive  in  such  matters,  as  well  as  in  certain  other 
penal  matters,  we  are  of  opinion  that  this  statute  does  not 
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affect  that  question.  The  jurisdiction  of  the  circuit  courts 
is  already  (section  978,  Ky.  St.,  1899)  made  to  include  "all 
cases  allowed  by  law,"  and,  by  general  laws  applicable  to 
all  the  cities  of  a  particular  class,  provision  is  made  for 
testing  the  validity  of  ordinances,  and  for  appeals  from 
the  police  courts.  The  statutes  affecting  the  jurisdiction 
of  the  circuit  court  need  not  all  be  embraced  by  one  act 
The  thing  required  is  that  they  shall  be  general  laws 
only.  It  would  hardly  be  claimed  that  an  act  creating  an 
offense,  fixing  a  penalty,  and  naming  the  court  which  should 
have  jurisdiction  of  the  prosecution,  is  violative  of  section 
59  of  the  Constitution,  as  being  a  local  act  regulating  the 
jurisdiction  of  the  courts.  The  Constitution  allows  the 
establishment  of  police  courts  in  the  cities  and  towns  of 
this  Commonwealth  (section  143),  with  jurisdiction  in  cases 
of  violation  of  municipal  ordinances  and  by-laws  occurring 
within  the  corporate  limits  of  the  town,  and  criminal  juris- 
diction within  the  limits  of  the  town  as  justices  of  the  peace 
have.  In  providing  these  courts,  it  is  competent  for  the 
Legislature  to  provide  for  appeals  from  their  judgments, 
and  to  provide  in  what  instances  and  to  what  courts  the 
appeals  will  lie.  It  must  be  manifest  that  the  final  juris- 
dictions of  these  minor  courts  might  well  be  differentiated 
for  the  same  reasons  that  the  cities  are  classified  different- 
ly, so  that,  in  providing  a  government  for  a  city  of  any  class, 
it  is  competent  to  provide  for  it  a  police  court  from  whose 
judgments  appeals  in  given  instances  will  lie  to  the  circuit 
court  of  the  county.  Nor  is  it  at  all  necessary  that  all 
police  courts  in  the  State  should  have  the  same  regulation 
in  this  respect.  This  section  allowing  appeals  or  prohibi- 
tion to  test  the  validity  of  municipal  ordinances  is  really 
more  of  an  incident  in  providing  a  city  government,  al- 
though it  incidentally  affects  the  jurisdiction  of  the  courts 
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in  the  counties  where  such  cities  may  be  located.  We  re- 
gard the  use  of  the  words  '^Jefferson  Circuit  Court/'  in  the 
section,  as  an  inadvertence,  growing  out  of  drafting  the 
bill  from  the  old  city  charter.  The  same  immaterial  lapse 
is  noticed  in  other  places  in  the  act.  It  should  be  ignored, 
as  surplusage,  rather  than  be  suffered  to  defeat  the  dear 
purpose  of  the  Legislature,  as  well  as  to  invalidate  an  im- 
portant right  of  the  city  and  of  its  inhabitants*  We  con- 
strue this  section  to  mean  that  either  party — ^the  city  or 
the  defendant — ^may  prosecute  an  appeal  to  the  circuit  court 
of  the  county,  where  the  penalty  fixed  by  the  ordinance  is 
as  much  as  (20.  Upon  such  an  appeal  the  case  would  be 
tried  upon  its  merits  de  novo.  But  if  the  penalty  be  less 
than  |20,  either  party,  for  the  purpose  of  testing  the 
validity  of  the  ordinance,  may  go  to  the  circuit  court  of  the 
county — the  defendant  by  prohibition,  and  the  city  by  ap- 
peal. If,  in  a  reclassification  of  the  cities  of  the  Common- 
wealth, another  or  others  are  added  to  the  first  class,  this 
section  would  apply  to  them;  the  words  "Jefferson  Circuit 
Court"  being  read  "circuit  court  of  the  county."  We  are 
of  the  opinion  that  the  Jefferson  Circuit  Court,  Criminal 
Division,  had  jurisdiction  of  these  appeals. 

3.  The  next  proposition  is:  It  is  argued  that  the  prose- 
cution was  improperly  in  the  name  of  the  city  of  Louisville. 
Appellees  contend  that,  under  the  Constitution,  the  prose- 
cutions must  have  been  in  the  name  of  the  Commonwealth 
of  Kentucky.  Section  123  of  the  Constitution  is,  in  part: 
".  .  .  All  prosecutions  shall  be  carried  on  in  the  name 
and  by  the  authority  of  the  'Commonwealth  of  Kentucky,' 
and  conclude  against  the  peace  and  dignity  of  the  same." 
This  identical  language  was  used  in  all  the  previous  Con- 
stitutions of  this  State.  The  word  "prosecutions,"  as  used 
in  this  section  and  in  other  sections,  has  been  construed  to 
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embrace  only  such  transgressions  as  were  at  common  law 
indictable  offenses,  or  were  punishable  by  imprisonment  or 
other  infamous  mode.  In  Commonwealth  v.  Avery,  14 
Bush,  625,  29  Am.  Rep.,  429,  it  was  held  that  a  statute  im- 
posing a  fine  for  betting  on  an  election  was  neither  an  in- 
dictable offense  at  the  common  law,  nor  was  it  yisited  with 
any  infamous  punishment  by  statute.  It  was  then  held 
that  a  penal  action  would  lie  to  recover  the  fine,  without 
an  indictment  having  been  found,  and  that  it  was  not  a 
"criminal  prosecution,"  as  contemplated  by  the  use  of  the 
term  in  the  Constitution.  In  Lowry  v.  Commonwealth  (18 
R.,  481),  36  S.  W.,  1117,  the  appellant  was  arrested  on  a 
warrant,  without  indictment,  and  tried  before  a  minor  ju- 
dicial officer,  and  convicted  of  a  violation  of  the  local  op- 
tion law.  Answering  his  objection  that  he  was  being  de- 
prived of  a  constitutional  right,  in  that  he  was  being  tried 
for  an  indictable  offense  upon  information  merely,  the 
court  said:  "Misdemeanors  created  by  statute,  for  which 
no  infamous  punishment  is  provided,  may  be  tried  in  such 
manner  as  the  Legislature  shall  provide."  The  Legislature, 
in  granting  the  charter  of  the  City  of  Lexington  in  1842, 
authorized  it  to  prosecute  and  recover  in  the  name  of  the 
city,  for  all  infractions  of  its  ordinances.  The  city  council 
passed  an  ordinance  providing  a  punishment  for  breaches 
of  the  peace.  In  Williamson  v.  Commonwealth,  4  B.  Mon., 
146,  the  appellant  had  been  convicted  under  the  ordinance 
in  a  proceeding  upon  a  warrant  issued  in  the  name  of  the 
city  of  Lexington.  He  contended  that  the  act  of  the  Legis- 
lature in  attempting  to  confer  authority  upon  the  city  to 
prosecute  for  offenses  in  the  name  of  the  city,  as  well  as 
allowing  the  proceeding  upon  information  without  indict- 
ment, was  violative  of  the  Constitution.  This  court  held 
that  proceedings  for  offenses  punishable  by  fine  only  are  of 
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a  quasi  civil  nature,  and  did  not  violate  either  of  the  pro- 
visions of  the  Constitution.  This  case  has  since  been  ap- 
proved, and  its  doctrines  applied,  in  allowing  penal  actions, 
without  indictment,  to  recover  for  offenses  where  the  only 
penalty  was  a  fine.  Commonwealth  v.  L.  &  N.  R.  Co.  (18 
R.,  610),  37  S.  W.,  389:  Harp  v.  Commonwealth  (22  R.,  1792), 
61  S.  W.,  467;  Commonwealth  v.  L.  &  N.  R.  Co.,  80  Ky., 
291,  3  R.,  788,  44  Am.  Rep.,  475;  Commonwealth  v.  Sher- 
man,  85  Ky.,  686,  9  R.,  218,  4  S.  W.,  790;  L.  &  N.  R.  Co. 
V.  Commonwealth  (23  R.,  1900),  66  S.  W.,  505.  These  and 
similar  constitutional  guaranties  of  the  citizen,  like  that 
of  trial  by  jury,  have  been  variously  and  frequently  con- 
sidered by  the  courts  of  last  resort  of  many  of  the  States, 
The  weight  of  authority  seems  to  be  that  such  summary 
proceedings  by  municipal  courts  for  the  violations  of  mu- 
nicipal by-laws  are  not  repugnant  to  these  constitutional 
provisions.  Dillon  on  Munic.  Corp.,  sees.  433,  368;  Smith, 
Modern  Law  of  Munic.  Corp.,  sec.  1353  et  seq,,  and  cases 
there  collected.  The  only  question  left  under  this  head  is, 
has  the  Legislature  authorized  the  proceeding  to  be  in  the 
name  of  the  city?  Section  2917,  Kentucky  Statutes,  1899, 
being  a  part  of  the  law  governing  cities  of  the  first  class, 
reads:  "All  fines  and  recoveries  realized  in  said  court, 
whether  the  prosecution  be  in  the  name  of  the  city  or  com- 
monwealth, shall  be  paid  to  the  city  treasurer  as  a  con- 
tribution toward  the  expenses  of  said  court."  By  section 
2922,  already  quoted,  appeals  are  allowed  to  either  the  city 
or  the  accused;  clearly  indicating  that  the  city  was  to  be 
one  of  the  parties  to  the  proceeding.  Strictly,  violations  of 
municipal  ordinances  are  not  violations  of  laws  of  the  Com- 
monwealth. The  municipality  alone  is  concerned,  and  it 
properly  ought  to  be,  and  has  always  been  regarded  in  this 
State,  by  universal  practice,  so  far  as  our  attention  has 
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beeii  directed,  as  being  the  prosecutor.  We  conclude,  there- 
fore, that  the  correct  practice  is  to  style  the  prosecutions 
in  the  name  of  the  city. 

4.  Probably  the  most  important  question  is  as  to  the 
power  of  the  general  council  to  pass  ordinances  to  punish 
those  acts  which  are  oflfenses  at  the  common  law.  Of 
course,  the  municipality  has  only  such  power  in  this  respect 
as  has  been  granted  to  it  by  the  Legislature.  The  only 
grant  to  cities  of  the  first  class  to  pass  such  ordinances  is 
contained  in  the  following  sections  of  the  Kentucky  Stat- 
utes of  1899: 

"Sec.  2742.  That  the  inhabitants  of  cities  of  the  first  class 
are  hereby  continued  corporate  by  the  name  and  style  which 
they  now  bear,  with  power  to  govern  themselves  by  such 
ordinances  and  resolutions  for  municipal  purposes  as  they 
may  deem  proper,  not  to  conflict  with  this  act,  nor  the  Con- 
stitution and  laws  of  this  State,  nor  of  the  United  States." 

"Sec.  2782.  Ordinance  Imposing  Fine  for  Misdemeanor. 
The  general  council  shall  have  power  to  pass  ordinances 
imposing  fines,  not  exceeding  one  hundred  dollars,  for  any 
designated  misdemeanor  not  provided  for  by  the  general 
laws  of  the  Commonwealth;  but  in  case  where  the  General 
Statutes  of  the  Commonwealth  impose  a  fine  not  exceeding 
one  hundred  dollars  such  fine  may  be  increased  by  ordi- 
nance. 

"Sec.  2783.  Power  to  Pass  Ordinances  not  in  Conflict  with 
the  Constitution  and  Statutes.  The  general  council  shall 
have  power  to  pass,  for  the  government  of  the  city,  any 
ordinance  not  in  conflict  with  the  Constitution  of  the 
United  States,  the  Constitution  of  Kentucky,  and  the  stat- 
utes thereof." 

Appellee  insists  that  the  proper  construction  of  these  sec- 
tions is  that  the  general  council  is  restricted  by  the  par- 
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ticular  language  of  section  2782  to  passing  ordinances  mak- 
ing unlawful  within  the  city  only  those  things  which  at 
common  law  were  not  offenses,  or  which  haye  been  made 
such  by  statute;  that  the  operation  of  a  poolroom  (that  is, 
a  place  where  betting  on  horse  races  was  habitually  in- 
dulged) was  at  common  law  a  nuisance,  and,  being  unprovided 
for  by  any  statute  of  this  State,  it  was  beyond  the  power 
of  the  general  council  to  legislate  with  reference  thereto. 
We  think  there  has  been  a  total  misconception  of  the  pur- 
pose and  scope  of  this  section  of  the  statute.  In  the  first 
place,  the  cardinal  test  must  be  the  legislative  intention 
in  enacting  the  sections.  We  must  presume  that  that  body 
intended  to  vest  in  the  local  legislative  board  of  the  largest 
city  in  the  State  at  least  as  much  power  with  respect  to 
passing  by-laws  for  the  police  regulation  of  its  inhabitants, 
and  for  the  conservation  of  the  morals  and  welfare  of  that 
population,  as  was  given  to  the  lesser  towns  and  cities.  In 
all  the  others,  specific  authority  is  granted  to  them  to  pass 
by-laws  to  suppress  and  punish  nuisances.  In  defining  the 
powers  of  the  legislative  bodies  of  all  the  other  municipali- 
ties, they  are  minutely  given,  with  reference  to  enumerated 
specific  subjects.  In  the  grant  to  cities  of  the  first  class 
there  is  an  entire  absence  of  such  careful  restriction.  This 
alone,  in  view  of  the  ample  general  terms  employed,  would 
seem  to  indicate  that  the  powers  granted  the  first-class 
cities  over  such  subjects  were  broader  and  more  compre- 
hensive than  those  granted  the  others.  But  however  that 
may  be,  we  think  that  section  2782  was  not  enacted  to  re- 
strict the  general  councirs  powers  in  defining  what  should 
be  offenses  within  the  city,  but  was  intended  solely  to  de- 
fine its  authority  in  prescribing  the  limits  of  punishment 
for  such  matters  as  were  made  offenses  by  ordinance.  Sec- 
tion 168  of  the  recent  Constitution  had  for  the  first  time 
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in  this  State  placed  a  constitutional  restriction  upon  the 
power  of  all  municipalities  as  to  the  extent  of  punishment 
to  be  inflicted  by  the  city  where  the  same  act  was  an  offense 
against  the  Commonwealth,  punishment  for  which  was  fixed 
by  statute.  That  section  is  as  follows:  **No  municipal  or- 
dinance shall  fix  a  penalty  for  a  violation  thereof  at  less 
than  that  imposed  by  statute  for  the  same  offense.  A  con- 
viction or  acquittal  under  either  shall  constitute  a  bar  to 
another  prosecution  for  the  same  offense."  The  purposa  of 
this  J*tatute  (section  27S2)  was  to  apply  section  168  of  the 
Constitution.  It  allowed  the  city  to  punish  the  same  act 
that  was  by  statute  a  misdemeanor  by  the  penal  laws  of 
the  State.  But  it  required  the  council  to  fix  the  same  penal- 
ty as  the  statute  did,  where  the  penalty  was  $100  fine.  Where 
the  statutory  penalty  was  less  than  ?100  fine,  the  munici- 
pality might  impose  a  higher  penalty  up  to  $100,  for  an  in- 
fraction of  its  ordinance.  Where  no  penalty  was  fixed  by  stat- 
ute, the  municipality  was  at  liberty  to  fix  such  penalty  as  it 
deemed  proper,  not  exceeding  $100.  The  only  other  limitation 
on  this  power  was  that  found  in  the  succeeding  section  (Ky. 
St.,  1899,  sec.  2783),  which  was  that  the  ordinance  should  not 
be  in  conflict  with  the  Constitution  or  statutes  of  the  United 
States  or  of  this  State.  That  such  is  the  correct  meaning 
of  these  sections,  we  think,  is  made  plain  by  opinions  of 
this  court  in  City  of  Owensboro  v.  Simms,  99  Ky.,  49,  17  R., 
1393,  34  S.  W.,  1085,  and  Respass  v.  Commonwealth,  107 
Ky.,  139,  21  R.,  789,  53  S.  W.,  24.  In  the  Respass  case  the 
city  of  Covington  had  by  ordinance  fixed  a  penalty  for  op- 
erating poolrooms  within  the  city.  A  conviction  in  the 
police  court  was  interposed  as  a  bar  to  an  indictment  for 
the  same  offense  in  the  circuit  court.  It  was  denied.  This 
court  held  that  section  1G8  of  the  Constitution  limited  the 
power  of  the  municipalities  as  to  fixing  penalties  to  those 
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cases  only  where  a  penalty  for  the  same  act  was  fixed  by 
statute,  and  that  as  operating  poolrooms  was  not  a  statu- 
tory offense  in  this  State,  but  one  punishable  at  common 
law  only,  the  section  of  the  Constitution  did  not  apply,  and 
the  punishment  by  the  ordinance  was  held  not  to  be  a  bar 
to  a  prosecution  for  the  same  offense  by  the  State.  The 
exercise  of  police  power  by  the  State,  or  as  delegated  by 
it  to  its  municipalities,  is  an  essential  and  inalienable  attri- 
bute of  soTcreignty  and  government.  It  is  at  the  very  bot- 
tom of  all  social  government,  and,  while  jealously  scruti- 
nized In  its  application,  lest  the  rights  of  the  citizen  be  ar- 
bitrarily encroached  upon  under  its  guise,  yet  its  existence 
never  has  been  and  never  can  be  denied.  The  rights  of  per- 
sons in  conducting  their  business  or  using  their  property 
are  subordinate  to  this  power.  The  regulation  of  com- 
merce between  the  States  by  the  Federal  government  like- 
wise yields  to  its  legitimate  application.  Cooley,  Const. 
Law,  709;  Patterson  v.  Commonwealth,  11  Bush,  312,  21 
Am.  Rep.,  220,  affirmed  on  appeal  to  the  Supreme  Court, 
97  U.  S.,  501,  24  L.  Ed.,  1115;  Moore  v.  Illinois,  U  How., 
13,  14  L.  Ed.,  306;  Chicago,  &c.,  R.  Co.  v.  Fuller,  17  Wall., 
560,  21  L.  Ed.,  710;  Passenger  Cases,  7  How.,  283,  12  L,  Ed., 
702;  Morgan  Steamship  Co.  v.  Louisiana  Board  of  Health, 
118  U.  S.,  455,  6  Sup.  Ct.,  1114,  30  L.  Ed.,  237.  Of  its  gen- 
eral nature,  a  comprehensive  definition  is  given  by  Jeremy 
Bentham,  in  his  General  View  of  Public  Offenses  (Edinbor- 
ough  Ed.  of  Works),  pt.  9,  p.  157,  in  part,  thus:  'Tolice  is 
in  general  a  system  of  precaution,  either  for  the  prevention 
of  crimes  or  of  calamities.-'  *'Laws  and  regulations  neces- 
sary for  the  protection  of  the  health,  morals,  and  safety  of 
feocicty  are  strictly  within  the  legitimate  esjercise  of  the 
police  powers."  Smith,  Munic,  Corp.,  1319.  "Municipal 
corporations  have  exercised  the  police  power  eo  nomme  for 
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time  out  of  mind,  by  making  regulations  to  preserve  order, 
etc.,  .  .  .  and  this  power  of  local  legislation  may  be 
conferred  upon  the  smallest  village  that  the  Legislature 
sees  fit  to  incorporate,  as  well  as  upon  the  largest  city  in 
the  State."  Id.,  1320, 1321.  The  strife  generally  is  over  the 
question  whether  the  particular  business  or  use  of  property 
prohibited  by  the  act  or  ordinance  is  within  the  proper  ex- 
ercise of  that  power.  We  will  not  go  further  into  the  sub- 
ject than  its  application  to  the  particular  matter  embraced 
by  the  ordinance  under  examination.  Tiedman  on  Limita- 
tions of  Police  Power  (a  very  conservative  treatise  upon 
the  subject)  declares  that  (sections  99-102)  when  parties 
^'pursue  gambling  as  a  business,  and  set  up  a  gambling  house, 
like  all  others  who  make  a  trade  of  vice,  they  may  be  pro 
hibited  and  subjected  to  severe  penalties.'^  In  California, 
under  the  police  power  delegated  generally  by  the  Constitu 
tion  to  the  cities  and  counties,  it  was  held  in  Ex  parte  TuttlCj 
91  Cal.,  589,  27  Pac,  933,  that  the  municipality  of  San  Fran 
Cisco  could  lawfully  provide  a  penalty  against  pool-selling 
on  horse  races  committed  within  the  city,  although  there 
was  no  statute  of  the  State  on  the  subject.  The  same  was 
held  in  Georgia  in  Odell  v.  City  of  Atlanta,  97  Ga.,  670,  25 
S.  E.,  173.  In  that  case  it  was  said:  "We  are  not  aware  of 
any  statute  of  this  State  which  makes  the  carrying  on  of  this 
so-called  business  penal,  and  it  is  therefore  strictly  within 
the  purview  of  municipal  legislation.  Under  the  general 
welfare  clause  of  the  charter  of  the  city  of  Atlanta,  the 
mayor  and  council  had  authority  to  pass  the  ordinance  of 
which  the  plaintiff  in  error  complains.  That  ordinance  for* 
bade,  under  a  penalty,  the  keeping  or  maintenance  of  any 
oflSce  or  place  of  business  in  the  city  in  which  any  persons 
were  allowed  to  bet  on  horse  races  or  any  other  kind  of 
races,  whether  run  within  the  city  or  outside  of  its  limits. 
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We  think  it  was  perfectly  lawful  and  proper  both  to  adopt 
and  enforce  an  ordinance  of  this  kind."  Indeed,  it  would 
seem  that  citation  of  authority  that  the  State  or  a  munic- 
ipality may  lawfully  prohibit  gambling  as  a  proper  exer- 
cise of  police  power,  is  unnecessary  in  this  day  and  time. 

5.  This  brings  us  to  the  consideration  of  appellees'  next 
contention,  which  is,  does  the  title  of  the  ordinance  suffi- 
ciently indicate  the  subjects  treated  therein,  and  does  the 
ordinance  embrace  more  than  one  subject?  Section  2777, 
Kentucky  Statutes,  1899,  on  this  subject,  reads:  '*No  or- 
dinance shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  its  title." 

The  ordinance  in  question  is  as  follows: 
"An  Ordinance  to  Prevent  the  Operation  of  Poolrooms  in 
the  City  of  Louisville. 

**Be  it  ordained  by  the  general  council  of  the  City  of 
Louisville: 

**Section  1.  That  it  shall  be  unlawful  for  any  person, 
firm  or  corporation  to  establish,  set  up,  maintain,  keep  or 
operate,  or  conduct  in  the  city  of  Louisville  a  poolroom,  or 
what  is  commonly  called  ^poolroom,'  wherein  or  whereat 
any  money  or  other  thing  of  value  shall  be  or  can  be  bet, 
won,  or  lost  on  the  result  of  any  horse  race  or  races,  run 
or  to  be  run  in  or  our  of  the  city  of  Louisville,  or  wherein 
or  whereat  any  money  or  other  thing  of  value  shall  be  re- 
ceived or  paid  for  any  ticket,  lot,  pool,  or  chance  on  the 
result  of  any  such  horse  race  or  races  run  or  to  be  run  in 
or  out  of  the  city  of  Louisville;  and  any  person,  firm,  or  cor- 
poration that  shall  violate  any  provision  of  this  section 
shall,  on  conviction,  be  fined  one  hundred  dollars  for  each 
offense;  and  each  day  such  poolroom  is  thus  maintained, 
kept,  operated,  or  conducted  shall  constitute  a  separate  of- 
fense. 
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"Sec.  2.  That  it  shall  be  unlawful  for  any  person  to  aid, 
abet,  or  assist  any  other  person  or  corporation,  or  to  act  as 
the  agent  or  employe  of  any  other  person  or  corporation  in 
establishing,  setting  up,  maintaining,  keeping,  operating, 
or  conducting  any  such  poolroom  as  is  defined  in  section  1 
of  this  ordinance;  and  any  person  who  shall  violate  any 
provision  of  this  section  shall,  on  conviction,  be  fined  in 
any  sum  not  less  than  twenty-five  nor  more  than  one  hun- 
dred dollars  for  each  offense;  and  each  day  any  person  shall 
thus  aid,  abet,  or  assist  in  maintaining,  keeping,  operating, 
or  conducting  such  a  poolroom,  or  shall  act  as  agent  or 
employe  of  any  person  or  corporation  in  maintaining,  keep- 
ing, operating,  or  conducting  such  a  poolroom,  shall  consti- 
tute a  separate  offense. 

"Sec.  3,  That  it  shall  be  unlawful  for  any  person,  firm, 
or  corporation,  either  as  owner  or  agent,  to  let,  lease,  or 
rent  to  any  other  person,  firm,  or  corporation  any  room, 
house,  or  building  to  be  used  or  occupied  as  a  poolroom,  or 
for  any  of  the  purposes  defined  in  section  1  of  this  ordi- 
nance; or  as  owner  or  agent,  to  permit  any  room,  house,  or 
building  to  be  so  used  or  occupied,  after  receiving  notice 
thereof;  and  any  person,  firm,  or  corporation  that  shall 
violate  any  provision  of  this  section  shall,  on  conviction, 
be  fined  in  any  sum  not  less  than  fifty  dollars  nor  more 
than  one  hundred  dollars  for  each  offense,  and  each  day 
such  room,  house,  or  buildinig  shall  be  so  used  or  occupied 
shall  constitute  a  separate  offense. 

"Sec.  4.  That  it  shall  bo  unlawful  for  any  telegraph, 
telephone,  or  messenger  company,  or  any  officer,  agent,  mes- 
senger, or  employe  thereof,  to  furnish,  deliver,  or  communi- 
cate to  any  owner,  proprietor,  agent,  or  employe  of  any 
poolroom  maintained,  kept,  operated,  or  oonducted  in  the 
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city  of  Louisville  for  any  of  the  purposes  defined  in  section 
1  of  this  ordinance,  any  message,  communication,  or  infor- 
mation, to  be  used  at  such  a  poolroom  as  is  defined  in  sec- 
tion 1  of  this  ordinance,  concerning  any  horse  race  or  races 
in  or  out  of  the  city  of  Louisville;  and  any  company,  per- 
son, firm,  or  corporation  that  shall  violate  any  provision  of 
this  section  shall,  on  conviction,  be  fined  in  any  sum  not 
less  than  twenty-five  dollars  nor  more  than  one  hundred 
dollars  for  each  offense,  and  each  message  or  communica- 
tion so  furnished,  or  delivered,  or  communicated,  shall  con- 
stitute a  separate  offense. 

"Sec.  5.  That  it  shall  be  unlawful  for  any  person  to  buy 
or  to  have  in  his  possession  any  ticket,  lot,  pool,  or  chance 
in  or  of  any  such  poolroom  as  is  defined  in  section  1  of  this 
ordinance,  on  any  horse  race  or  races  ran  or  to  be  run  in 
or  out  of  the  city  of  Louisville;  and  any  person  who  shall 
violate  any  provision  of  this  section  shall,  on  conviction, 
be  fined  in  any  sum  not  less  than  five  dollars  nor  more  than 
fifty  dollars  for  each  offense. 

"Sec.  6.  That  it  shall  be  the  duty  of  the  board  of  public 
safety,  and  each  member  of  said  board,  to  suppress  all  such 
poolrooms  as  are  defined  in  section  1  of  this  ordinance,  and 
by  and  through  the  police  force  to  faithfully  execute  all 
the  provisions  of  this  ordinance;  and  it  shall  be  the  duty  of 
the  chief  of  police  and  each  member  of  the  police  force  of 
the  city  of  Louisville  to  detect  and  arrest  all  violators  of 
any  provision  of  this  ordinance,  and  any  wilful  failure  or 
refusal  to  do  so  by  any  oflicer,  patrolman,  or  detective  on 
the  police  force  shall  subject  him  to  a  fine  of  not  less  than 
fifty  dollars  nor  more  than  one  hundred  dollars  for  each  of- 
fense, and  on  conviction  for  such  offense  in  the  police  court 
of  the  city  of  Louisville,  it  shall  be  the  duty  of  said  board, 
after  notice  to  and  trial  of  such  convicted  member  of  the 
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police  department,  to  dismiss  him  from  further  service 
therein,  and  to  not  thereafter  appoint  him  to  any  position 
in  said  department,  or  place  him  on  the  pay  rolls  thereof. 

"Sec.  7.  That  any  member  of  the  board  of  public  safety 
who  shall  wilfully  fail  or  refuse  to  execute  any  proTisions  of 
this  ordinance,  or  to  join  with  any  other  member  of  said 
board  in  executing  the  same,  or  who  shall  wilfully  fail  or 
refuse  to  dismiss  or  to  join  with  any  other  member  of  said 
board  in  dismissing  from  further  service  in  the  police  de- 
partment any  member  thereof  who  shall  have  been  con- 
victed in  the  police  court  of  the  city  of  Louisville  of  violat- 
ing any  provision  of  this  ordinance,  or  any  member  of  said 
board  who  shall  appoint  or  join  any  other  member  of  said 
board  in  appointing  any  such  convicted  member  of  the  police 
department  to  any  position  therein,  or  who  shall  place,  or 
join  with  any  other  member  of  said  board  in  placing,  any 
such  convicted  member  of  the  police  department  on  the 
pay  rolls  thereof,  shall,  on  conviction,  be  fined  one  hundred 
dollars  for  each  offense 

^*Sec.  8.  That  all  other  ordinances  or  parts  of  ordinances 
in  conflict  or  inconsistent  with  this  ordinance  are  hereby 
repealed. 

**Sec.  9.  That  this  ordinance  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

'^Approved  February  14,  1901." 

Appellees'  criticism  of  this  act  is  that  it  embraces  a  num- 
ber of  different  offenses.  We  fail  to  see  that  that  puts  the 
ordinance  in  conllict  with  the  section  of  the  statute.  The 
statute  is  that  the  ordinance  shall  embrace  but  one  sub- 
ject. In  order  to  effectuate  the  object  of  this  ordinance, 
which  is  covered  by  the  one  subject,  viz.,  "to  prevent  the 
operation  of  poolrooms  in  Louisville,''  it  may  be  necessary 
to  deal  with  more  than  one  feature  of  the  subject.    This  is 
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frequently  so.  In  construing  a  similar  constitutional  pro- 
rision  (section  51),  this  court  has  bad  occasion  to  pass  upon 
the  subject  of  the  sufficiency  of  the  title.  It  has  always 
been  held  that  if  the  various  provisions  of  the  act  all  re- 
late to,  and  are'  germane  to,  the  subject  expressed  in  the 
title,  the  requirement  is  satisfied.  Collins  v.  Henderson, 
11  Bush,  74;  Commonwealth  v.  Bailey,  81  Ky.,  395,  3  R., 
110;  Burnside  v.  Lincoln  Co.,  86  Ky.,  423,  9  R.,  635,  6  S. 
W.,  276.  The  latest  utterance  of  this  court  on  that  subject 
is  the  case  of  Weber  v.  Commonwealth,  24  R.,  1726,  72 
S.  W.,  30.  The  title  of  the  act  involved  in  that  case  was, 
in  substance,  the  better  preservation  of  the  peace,  and  the 
suppression  of  mobs  and  other  unlawful  confederations. 
The  first  section  of  the  act  (Acts  1897,  p.  29,  c.  20)  provided 
against  persons  banding  themselves  together  for  the  pur- 
pose of  injuring  or  disturbing  another;  the  second,  against 
those  banding  themselves  together  for  the  purpose  of  injur- 
ing property;  the  sixth,  against  those  who  send  out  intim- 
idating or  threatening  letters.  It  was  held  that  all  the 
parts  of  the  act  related  to  the  one  subject  named.  A  very 
similar  question  to  the  one  under  discussion  came  before 
the  Supreme  Court  of  Appeals  of  Virginia  in  the  case  of 
Ej?  parte  Lacy,  24  S.  E.,  930,  31  L.  R.  A.,  825,  57  Am.  St. 
Rep.,  795.  The  same  point  was  made  as  to  the  title  of  the 
act  of  the  Virginia  Legislature,  which  was  as  follows:  "An 
act  to  prevent  pool  selling,  and  so  forth,  upon  the  results 
of  any  trials  of  speed  of  any  animals  or  beasts  taking  place 
without  the  limits  of  the  Commonwealth.-'  Acts  1895-96, 
p.  570,  c.  539.  The  Virginia  Constitution  (art.  5,  sec.  15) 
declared  "that  no  law  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  in  its  title."  The  court,  on  this 
point,  observed:  "We  do  not  consider  the  act  as  obnoxious 
to  that  part  of  the  clause  or  the  Constitution  just  quoted. 
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which  sajd  that  'no  law  shall  embrace  more  than  one  sub- 
ject.' The  object  of  this  law  is  the  suppression  of  gambling, 
or  that  form  of  gambling  where  the  bet  or  wager  is  made 
upon  the  speed  or  endurance  or  skill  of  animals  or  beasts, 
for,  as  was  said  in  Ingles  y.  Straus,  91  Va.,  209,  21  S.  E., 
490,  *if  the  subjects  embraced  by  the  act,  but  not  specified 
in  the  title,  have  congruity  or  natural  connection  with  the 
subject  stated  in  the  title  or  are  cognate  or  germane  there- 
to, the  requirement  of  the  Constitution  is  satisfied.  •  •  / 
The  Constitution,  moreover,  is  to  be  construed  so  as  to 
npbold  the  law,  if  practicable.  All  that  is  required  by  the 
constitutional  provision  is  that  the  subjects  embraced  in 
the  statute,  but  not  specified  in  the  title,  shall  be  congru- 
ous, and  have  natural  connection  with,  or  be  germane  to, 
the  subject  expressed  in  the  title.  Commonwealth  v. 
Brown,  91  Va.,  7G2,  21  S.  E.,  357,  28  L.  R.  A.,  110."  Every 
provision  of  this  ordinance  looks  to  the  prevention  of  the 
operation  of  poolrooms  in  the  city  of  Louisville.  The  great 
purpose  of  the  act  is  to  suppress  that  form  of  gambling 
known  as  "pool-selling."  To  do  this  the  general  council  has 
struck  at  the  operation  of  the  poolrooms,  as  the  most  cer- 
tain remedy.  To  prevent  their  operation,  five  classes  of 
persons  who  are  known  to  contribute  thereto  are  brought 
within  the  terms  of  the  ordinance,  viz.:  (1)  The  operator  of 
the  poolroom;  (2)  his  servants  or  employes  engaged  in  op- 
erating it;  (3)  the  owner  or  controlling  agent  of  the  build- 
ing or  lot,  who* knowingly  lets  it  or  knowingly  suffers  it 
to  be  used  for  that  purpose;  (4)  the  telegraph,  telephone, 
or  messenger  company,  who,  as  carrier  of  messages,  know- 
ingly, and  for  the  purpose  of  enabling  the  selling  of  pools, 
transmits  or  delivers  messages  to  such  operator,  to  be  used 
at  the  poolroom,  and  (5)  the  person  who  buys  or  has  the  pos- 
session of  the  ticket  of  any  pool,  issued  or  to  be  redeemed 


Digitized  by  VjOOQIC 


838 KENTUCKY  REPORTS. [VoL  116 

City  of  Louisville  v.  Wehmhoff,  Ac, 

by  any  poolroom  operator  in  the  city  of  Louisville.  To 
peach  any  one  of  these  classes,  tends  to  "prevent  the  opera- 
tion of  poolrooms  in  the  city  of  Louisville."  To  reach  and 
restrain  them  all,  effectually  accomplishes  the  object  of  the 
ordinance.  The  title  of  the  ordinance  fairly  and  compre- 
hensively embraces  every  phase  of  the  subject  treated  of 
in  its  several  sections,  and  is  not  repugnant  to  the  stat- 
utes. 

6,  For  appellee  Smith,  manager  of  the  Western  Union 
Telegraph  Company,  it  is  insisted  that  this  ordinance  is 
invalid  because  it  is — so  it  is  argued — an  arbitrary  and  un- 
authorized interference  with  a  legitimate  business,  to-wit, 
the  contract  and  duty  of  a  common  carrier  of  messages  to 
deliver  the  messages  according  to  its  contract.  Counsel 
insist  that  an  enforcement  of  section  4  of  the  ordinance  is 
invalid,  because:  "(1)  The  prohibition  is  not  limited  to 
messages  to  be  used  in  the  business  or  operation  of  the 
poolroom.  They  may  be  entirely  foreign  to  such  business 
and  operation,  and  still  be  a  violation  of  the  ordinance. 
(2)  The  message  may  be  addressed  to  and  delivered  at  a 
place  separate  from,  and  having  no  connection  with,  the 
poolroom.  (3)  The  defendant  may  be  guilty,  under  the  or- 
dinance, although  he  may  not  know  the  contents  of  the 
message.  He  may  not  know  that  it  is  to  be  used  at  a  pool- 
room. He  may  not  even  know  that  the  addressee  is  the 
owner  or  proprietor  or  agent  or  employe  of  a  poohroom.** 
No  such  construction  of  the  ordinance  is  contended  for  by 
the  city,  nor  do  we  believe  that  it  is  fairly  susceptible  of  it. 
The  messages  which  the  telegraph  and  telephone  com- 
panies and  their  employes  are  prohibited  from  delivering 
are  those  m.essages  only  that  are  communications  "to  any 
owner,  proprietor,  agent,  or  employe  of  any  poolroom  main- 
tained, kept,  operated,  or  conducted  in  the  city  of  Louis- 
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ville  for  any  of  the  purposes  defined  in  section  1  of  this  or- 
dinance, any  message,  communication,  or  information  to 
be  used  at  such  a  poolroom  as  is  defined  in  section  1  of  this 
ordinance,  concerning  any  horse  race  or  races  in  or  out  of 
the  city  of  Louisville."  The  message  must  contain  matter 
which  on  its  face  shows  it  is  to  be  used  in  the  operation  of 
a  poolroom  in  Louisville  by  furnishing  information  con- 
cerning horse  races  that  would  enable  the  operator  of  the 
poolroom  to  make  or  sell  pools  or  chances  based  upon  such 
information,  or  the  knowledge  of  such  purpose  must  be 
otherwise  established;  and  it  must  be  shown  that  the  mes-? 
sage  was  delivered  to  such  poolroom  operator,  or  his  agent, 
with  knowledge  of  the  purpose  that  it  is  to  be  used  in  mak- 
ing bets  or  selling  pools  on  the  information  contained  in 
the  message.  The  telegraph  company  or  its  agents  han- 
dling the  message  must  be  shown  to  have  guilty  knowledge 
that  it  is  to  be  so  used.  Messages  not  concerning  horse- 
racing  and  to  further  the  pool-selling  business  are  not  af- 
fected by  the  ordinance. 

It  is  not  argued  that  the  ordinance  is  invalid,  as  to  this 
appellee,  on  any  other  ground  than  above  named.  The  case 
of  Commonwealth  v.  Western  Union  Telegraph'  Company 
(112  Ky.,  355,  23  R.,  1G33),  67  S.  W.,  59,  57  L.  R.  A.,  614,  is 
relied  on  by  appellee  as  sustaining  this  position.  The  ques- 
tion involved  and  decided  in  that  case  was  whether  a  tele^ 
graph  company  that  delivers  such  messages  to  an  operator 
of  a  poolroom  was  guilty  of  the  common-law  offense  of 
maintaining  a  nuisance.  The  court  held:  (1)  "At  com- 
mon law  a  gaming  house  is  a  nuisance.  It  is  detrimental 
to  the  public,  because  it  promotes  cheating  and  other  cor- 
rupt practices.  It  encourages  idleness  and  excites  the  de- 
sire to  obtain  money  in  an  improper  way.  Persons  who  are 
in  the  occupation  and  control  of  such  houses  are  guilty  of 
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maintainiiig  a  common  nuisance."  And  (2)  that  a  telegraph 
company  who  merely  furnished  messages  to  the  proprietors 
of  the  gambling  house  were  not  "in  control"  or  "occupa- 
tion" of  such  house;  that  it  was  never,  at  common  law,  a 
nuisance  to  furnish  such  messages.  Beyond  that  the  court 
was  not  called  upon  to,  and  did  not,  decide.  Certain  ex- 
pressions used  in  the  opinion  by  way  of  illustration  or 
argument  seem  to  have  misled  counsel.  For  example,  the 
court  cited  section  1346,  Kentucky  Statutes,  1899,  which 
punishes  telegraph  companies  by  fine  for  corruptly  or  wil- 
fully, or  for  any  other  improper  motive,  failing  to  deliver 
a  message.  The  whole  section  is  as  follows:  "If  any 
agent,  oflScer  or  manager  of  a  telegraph  or  telephone  line 
in  this  State,  or  other  person,  shall  knowingly  transmit, 
on  or  through  the  same,  any  false  communication  or  intel- 
ligence with  intention  to  injure  any  one,  or  to  speculate  on 
any  article  of  merchandise,  commerce  or  trade,  or  with  in- 
tent that  another  may  do  so;  or  if  any  agent,  officer,  or 
manager  of  a  telegraph  or  telephone  line  from  corrupt  or 
improper  motives,  or  wilful  negligence,  shall  withhold  the 
transmission  or  delivery  of  messages  or  intelligence,  for 
which  the  customary  charges  have  been  paid  or  tendered, 
he  shall  be  fined  not  less  than  ten  nor  more  than  five  hun- 
dred dollars."  This  section  aimed  at  three  things:  (1)  To 
punish  a  telegraph  operator,  or  any  one  else,  who  knowing- 
ly 6ent  false  messages  with  intention  to  injure  another; 

(2)  to  punish  the  operator  or  other  person  who  transmits 
such  telegraphic  or  telephone  message  for  the  purposes  of 
speculation  in  articles  of  merchandise  andl  commerce,  and 

(3)  to  punish  the  operator  who  corruptly  or  by  wilful  neg- 
ligence failed  to  deliver  a  message.  Judge  Paynter,  in  the 
opinion  in  Commonwealth  v.  Western  Union  Telegraph 
Company,  supra,  commenting  upon  the  last-mentioned  fea- 


Digitized  by  VjOOQIC 


Vol.  116]  SEPTEMBER  TERM,  1903.  841 

City  of  Louisville  v.  Wehmhoff,  Ac. 

ture  of  the  statute,  observed:  ^^If  a  person  desires  to  trauB- 
mit  a  message  over  a  telegraph  line,  if  it  U  couched  in  de- 
cent language,  it  is  the  duty  of  the  company  to  receive  and 
transmit  it  upon  the  tender  or  payment  of  the  customary 
charges  for  such  services."  Counsel  for  appellee  construe 
this  language  to  mean  that  a  telegraph  company  is  bound 
to,  and  therefore,  of  course,  may  voluntarily,  accept  and 
transmit  any  message  couched  in  decent  language,  upon 
payment  of  customary  charges.  The  same  section  expressly 
prohibits  the  transmission  of  two  classes  of  messages,  with- 
out regard  to  the  absence  or  presence  of  terms  that  might 
shock  the  modesty,  viz.,  false  messages  intended  to  injure 
another,  and  those  for  speculation  upon  the  state  of  the 
markets.  Of  course,  the  opinion  did  not  mean  to  hold  that 
the  last  annulled  the  first  two  provisions  of  the  statute. 
Nor  did  the  court  intend  to  subscribe  to  the  doctrine  that 
any  one,  w^hether  a  common  carrier  or  not,  could  be  com- 
pelled to  do  an  unlawful  act,  or  to  become  a  party  to  an 
immoral  one.  The  court  did  not  intend  to  overrule  the  case 
of  Smith  V.  Western  Union  Tel.  Co.,  84  Ky.,  065,  8  R.,  672, 
2  S.  VV.,  483,  nor  to  depart  from  the  principles  therein  an- 
nounced. It  was  held  in  that  case  that  a  telegraph  com- 
pany would  not  be  compelled  by  injunction  to  furnish  ser- 
vice to  one  who  purposed  using  it  in  gambling  transactions 
with  his  customers.  In  the  case  of  Com.  v.  W.  U.  T.  Co., 
supra^  the  court  merely  announced  that  if  the  telegraph 
company  did  furnish  such  service,  it  was  not  an  indictable 
offense  at  the  common  law.  Since  the  decision  in  the  Smith 
case,  supra,  section  1346,  Kentucky  Statutes,  has  made  it 
an  indictable  offense  for  a  telegraph  company  to  furnish 
the  character  of  information  therein  mentioned,  viz.,  buck- 
etshop  quotations.  It  would  be  neither  courteous  nor  fair 
to  the  legislative  branch  of  the  State  government  to  impute 
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to  it,  in  construing  one  of  its  statutes,  a  purpose  to  encour- 
age crime  and  foster  immorality;  to  say  that  it  had!  in 
mind  the  compulsion  of  acts  by  its  citizens  which  had  but 
the  sole  object  of  perpetrating  other  acts  which  in  every 
enlightened  jurisdiction  are  deemed  vicious  and  degrading. 
To  hold  that  the  statute  being  considered  compelled  the 
transmission  of  messages  by  the  telegraph  company,  known 
to  be  designed  for  purposes  of  gambling  with- 
in this  Commonwealth,  would  be  to  convict 
the  Legislature  of  favoring  the  vice  of  gam- 
bling. On  the  contrary,  the  true  rule  of  interpretatioo 
is  that  the  purpose  of  the  Legislature  in  passing  such  act 
will  be  presumed  to  be  in  harmony  with  the  general  public 
poMcy,  evidenced  by  innumerable  statutes  against  gambling 
in  almost  every  conceivable  form.  A  telegraph  company, 
at  common  law,  might  become  liable  for  the  transmission 
of  a  libel,  where  the  matter  conveyed  information  of  its 
nature.  Whitfield  v.  S.  E.  R.  Co.,  1  EL  B.  &  El.,  115; 
Peterson  v.  W.  U.  T.  Co.,  72  Minn.,  41,  74  N.  W.,  1022,  40 
L.  R.  A.,  661,  71  Am.  KSt.  Rep.,  461;  Monson  v.  Lathrop,  90 
Wis.,  386,  71  N.  W.,  596,  05  Am.  St.  Rep.,  54;  Archambault 
V.  Great  Northwestern  Tel.  Co.,  4  Montreal,  Q.  B.,  122. 
So  a  common  carrier  of  messages  is  bound  to  transmit  all 
messages  upon  payment  of  customary  charges,  when  couch- 
ed in  decent  terms,  and  which  it  is  not  prohibited  by  law 
from  carrying,  or  which,  if  delivered,  would  not  subject  it 
to  indictment  or  to  an  action  for  damages,  or  which  are 
not  intended  for  treasonable,  unlawful,  or  immoral  pur- 
poses, known  to  the  carrier.  The  words,  "if  couched  in 
decent  language,"  used  in  Commonwealth  v.  W.  U.  T.  Co.^ 
supruy  are  not  in  the  statute,  yet  they  are  properly  read 
into  it,  as  should  be  the  terms  above  used,  for  the  policy 
of  the  law  will  not  discriminate  merely  in  the  exclusion  of 
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words  which  might  offend  the  sensibilities,  yet  allow  mat- 
ter obviously  vicious  and  detrimental  to  society.  State  of 
Alabama  v.  Stripling  (Ala.),  21  South.,  409,  36  L.  R.  A.,  81; 
Gray  on  Telegraphs,  sec.  15;  Melchert  v.  American  Union 
Tel.  Co.  (C.  C),  11  Fed.,  193;  Bryant  v.  W.  U.  Tel.  Co.  (C. 
C),  17  Fed.,  825;  Cothran  v.  W.  U.  Tel.  Co.,  83  Ga.,  25,  9 
S.  E.,  836.  As  said  in  the  Smith  case,  supra,  "Of  course,  a 
telegraph  company,  in  assuming  to  refuse  to  send  a  mes- 
sage because  it  is  illegal  or  immoral,  acts  upon  its  peril." 
Or  as  was  observed  in  Gray  v.  Western  Union  Tel.  Co.,  87 
Ga.,  350,  13  S.  E.,  562,  14  L.  R.  A.,  95,  27  Am.  St.  Rep., 
259:  "When  a  dispatch  is  ambiguous,  the  law  would  give 
the  benefit  of  the  ambiguity  to  the  company  dealing  with 
it,  either  civilly  or  criminally,  for  transmitting  the  dispatch; 
and  hence  it  would  be  the  duty  of  the  company,  in  deciding 
whether  to  transmit  or  not,  to  give  the  benefit  of  the  doubt 
to  the  sender."  But  however  the  matter  may  be  regarded 
in  other  respects,  it  is  left,  in  this  State,  so  far  as  the  State 
policy  is  concerned,  to  the  discretion  of  the  telegraph  com- 
pany whether  it  will  receive  and  transmit  messages  con^ 
cerning  gambling  transactions,  other  thaa  gambling  in 
"futures."  It  was  competent,  then,  for  the  general  council 
of  Louisville,  in  the  exercise  of  that  police  power  delegated 
to  it  by  the  State,  to  punish  the  willful  transmission  of 
messages  furnished  to  known  gambling  establishments  for 
the  purpose  of  enabling  them  and  their  customers  to  make 
bets  or  lay  wagers  on^^  horse  races.  The  telegraph  com- 
pany, whether  or  not  it  has  a  conscience,  has  a  duty.  It 
it  claimed  that  this  duty  is  only  to  serve  the  public.  Not 
so.  Its  first  duty  is  to  obey  the  laws,  just  like  other  people. 
The  public  can  not  demand  a  service  which  in  and  of  itself 
involves  a  violation  of  the  law.  The  ordinance  is  a  clear 
exercise  of  police  power,  and  not  an  improper  one. 
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7.  The  final  contention  of  appellees  is  that  the  warrants 
in  qaestion  are  too  indefinite,  and  fail  to  state  any  charge 
against  any  of  appellees.  By  the  warrants  the  defendants 
were  summoned  to  show  cause  why  they  should  not  be 
fined  '*for  violating  ordinance  to  prevent  the  operation  of 
poolrooms  in  the  city  of  Louisville.''  It  is  complain- 
ed that  no  acts  are  charged.  There  may  be  as  many 
as  five  different  offenses  under  this  ordinance.  The  war- 
rants in  these  cases  do  not  describe  any  one  of  the  offenses. 
In  the  recent  case  of  Commonwealth  v.  Leak  (decided  Oct. 
23,  1903),  116  Ky.,  540,  25  R.,  761,  76  S.  W.,  368,  it  was 
held:  ^^The  same  technical  strictness  is  not  required  in  a 
proceeding  by  warrant  as  by  indictment,  and  ordinarily 
a  warrant  in  the  form  prescribed  by  the  Code  suflSciently 
describes  the  offense;  but,  if  made  to  appear  to  the  satis- 
faction of  the  court  that  a  defendant  can  not  intelligently 
make  defense,  it  should  be  made  more  specific.''  In  Com- 
monwealth V.  Robert  Van  Meter  (M.  S.  opinion  by  Judge 
Cofer,  decided  in  1876),  this  court  held  that  a  warrant  is- 
sued in  a  misdemeanor  case,  not  requiring  an  indictment, 
could  be  amended,  when  it  was  not  sufficiently  specific,  and 
that  the  amendment  could  be  made  in  the)  circuit  court 
after  the  appeal  there,  inasmuch  as  it  would  not  have 
changed  the  prosecution.  In  these  cases  the  warrants  can 
be  amended  on  their  return  to  the  circuit  court,  if  demanded 
by  appellees,  so  as  to  apprise  them  as  to  which  sections  of 
the  ordinance  they  are  charged  with  having  violated.  But 
it  was  error  to  have  dismissed  the  warrants. 

The  judgments  are  reversed,  and  causes  remanded  to  the 
circuit  court  for  trial  under  proceedings  not  inconsistent 
herewith. 

Whole  court  sitting. 
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Judge  O'Reap's  response  to  a  petition  for  a  rehearing. 

Aside  from  repetitions  of  arguments  made  on  the  origi- 
nal hearing  of  the  case,  and  which  we  deem  to  have  been 
disposed  of  by  the  opinion  heretofore  delivered  in  these 
cases,  appellees  have  presented  certain*  criticisms  of  the 
opinion,  and  additional  reasons  against  the  reversal,  which 
ought  to  be  noticed. 

It  is  complained  that  the  ordinance  being  considered  is 
void  because  it  violates  section  168  of  the  Constitution,  in 
this:  That  it  provides  less  penalties  than  are  fixed  by 
statute  for  the  same  offense.  It  was  argued  before  that 
the  offense  created  by  the  ordinance  was  not  an  offense 
at  all,  either  at  the  common  law  or  by  statute.  The  ap- 
parent inconsistency  of  the  arguments  will  not  estop  coun- 
sel from  relying  on  the  true  one,  if  either  is  sound.  It  is 
claimed  that  pool-selling  is  a  game  such  as  is  embraced  by 
section  1960,  Kentucky  Statutes,  1903,  for  which  a  penalty 
of  |500  fine  and  confinement  in  the  penitentiary,  and  dis- 
qualification from  suffrage  and  oflice  holding,  is  fixed.  That 
section  applies  alone  to  the  setting  up  and  operation  of  a 
faro  bank,  keno  bank,  '*or  other  machine  and  contrivance 
used  in  betting  whereby  money  or  other  thing  may  be  won 
or  lost,"  and  to  whoever  shall  for  commission  or  compensa- 
tion set  up,  operate,  or  conduct  a  game  of  cards,  oontz,  or 
craps,  whereby  money  or  other  thing  may  be  won  or  lost, 
and  to  aiders  and  assisters.  This  argument  is  based  upon 
the  claim  that  the  ordinance  is  broad  enough  in  terms  to 
include  what  is  known  as  "French  pools,"  and  that  as  it 
was  decided  by  this  court  in  Commonwealth  v.  Simonds,  79 
Ky.,  618,  3  R.,  380,  that  the  selling  of  French  pools  or  Paris 
mutuals  on  horse  races  is  a  felony,  under  section  196Q,  Ken- 
tucky Statutes,  1903,  therefore  the  ordinance  fixes  a  less 
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penalty  for  selling  French  pools  than  the  statute  doea. 
French  pool  or  Paris  mutual  is  a  "machine  op  contrivance 
used  in  betting,"  as  is  shown  by  its  description  in  Common- 
wealth V.  Simonds,  supra.  Furthermore,  section  1961,  Ken- 
tucky Statutes,  1908,  indicates  that  it  was  so  regarded  by 
the  Legislature.  For  in  that  section  it  is  said  that  the 
change  of  the  name  of  the  games  or  contrivances  "mention- 
ed or  included  in  the  preceding  section  shall  not  prevent 
the  conviction  of  any  person  violating  the  provisions  there- 
of. •  •  Nor  shall  its  provisions  apply  to  persons  who 
sell  combination  or  French  pools  on  any  regular  race  track 
during  the  races  thereon."  In  French  pool  the  operator 
of  the  machine  does  not  bet  at  all.  He  merely  conducts  a 
game,  which  is  played  by  the  use  of  a  certain  machine,  the 
effect  of  which  is  that  all  who  buy  pools  on  a  given  race  bet 
as  among  themselves;  the  wagers  of  all  constituting  a  pool 
going  to  the  winner  or  winners.  The  operator  receives  5 
per  cent,  of  the  wagers  as  his  commission.  But  in  selling 
ordinary  pools  on  horse  races  the  seller  does  not  operate  a 
"machine  or  contrivance  used  in  betting."  Neither  does 
he  bet  on  a  horse  race.  Such  was  the  express  decision  of 
this  court  in  Cheek  v.  Commonwealth,  79  Ky.,  359,  2  R., 
339.  Therefore,  as  said  by  the  court  in  that  opinion,  "there 
is  no  express  statutory  penalty  against  the  specific  act  of 
selling  pools."  In  that  opinion  the  other  statute  refered 
to  by  counsel  (what  is  now  section  1960)  was  referred  to, 
and  held  not  to  include  pool  selling,  while  French  pool  was 
held  by  the  court  in  the  Simonds  case,  supra^  to  be  under 
that  statute.  But,  even  if  the  ordinance  was  'broad  enough 
to  include  French  pools,  it  would  be  void  only  as  to  that 
class  of  pool  selling,  leaving  it  valid  in  all  other  particu- 
lars, including  the  penaties  affixed  to  the  acts  of  having 
tickets  in  possession,  and  knowingly  furnishing  telegraphic 
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or  telephone  messages  to  the  operators,  etc.,  with  the  in- 
tention or  knowledge  that  they  are  to  be  used  to  further 
the  business  of  pool-selling  in  the  city  of  Louisville. 

Section  1978,  Kentucky  Statutes,  1903,  fixes  a  penalty 
of  f200  to  |500  against  "whoever  shall  suffer  any  game 
whatever  at  which  money  or  property  is  bet,  won  or  lost, 
in  any  house,  or  on  premises  in  his  occupation."  It  is  claim- 
ed that  the  act  of  pool-selling,  or  at  least  the  betting  by 
the  buyers  of  the  pools,  is  a  game.  Both  these  contentions 
were  decided  adversely  to  appellees'  present  version  in 
Cheek's  case,  supra,  where  the  court  said:  "Appellant 
could  not  be  convicted  under  an  indictment  for  the  statu- 
tory offense  of  betting  at  a  game  or  wager,  first,  because 
he  did  not  bet  or  wager  anything;  and,  second,  because  bet- 
ting on  a  horse  race,  although  punishable  under  a  statute 
against  wagering,  is  not  ^gaming.' " 

The  other  criticism  of  appellees  other  than  the  Western 
Union  Telegraph  Company's  manager  do  not  appear  to  us 
to  be  material,  as  affecting  their  rights  under  the  ordi- 
nance. 

The  very  earnest  petition  for  rehearing  filed  by  the  West- 
ern Union  Telegraph  Company  for  its  manager,  Smith,  re- 
lies, as  new  matter,  upon  the  argument  that  the  ordinance 
must  be  held  void  because  it  is  regulation  of  interstate 
commerce,  and  is  therefore  repugnant  to  the  Federal  Con- 
stitution. We  are  not  aware  that  the  Congress  has  ever 
legislated  upon  the  subject-matter  covered  by  this  ordi- 
nance. It  is  conceded  that  the  business  of  the  Western 
Union  Telegraph  Company  in  carrying  messages  between 
persons  of  different  States  is  interstate  commerce.  While 
the  Supreme  Court  has  frequently  had  before  it  the  ques- 
tion of  the  power  of  a  State  to  enact  legislation  regulating, 
or  having  the   effect  to  regulate   commerce   between   the 
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States,  it  lias  not  decided  the  precise  point  here  presented. 
Xor  can  any  general  rale  be  deduced  from  the  numerous  de- 
cisions of  that  court  that  can  be  said  to  be  conclusive  of  the 
question  now  presented.  It  is  not  for  a  moment  thought 
that  the  ordinance  in  question  was  intended  as  a  regulation 
of  commerce  between  the  States,  or  as  a  regulation  of  com- 
merce at  all.  If  it  operates  in  that  way,  it  is  merely  inci- 
dentally. The  ordinance  is  an  exercise  of  the  State's  police 
power.  That  the  States  may,  in  the  exercise  of  that  power, 
in  certain  instances,  pass  laws  that  incidentally  affect  com- 
merce among  the  States,  has  been  upheld.  Plumley  r.  Mas- 
sachusetts, 155  U.  S.,  461,  15  Sup.  Ct.,  154,  39  L.  Ed.,  223; 
Austin  V.  Tennessee,  179  U.  S.,  343,  21  Sup.  Ct,  132,  45 
L.  Ed.,  224;  Western  Union  Tel.  Co.  v.  James,  162  U.  S.,  650, 
16  Sup.  Ct,  934,  40  L.  Ed.,  1105;  Patterson  v.  Kentucky, 
97  U.  S.,  501,  24  L.  JSd.,  1115;  Stone  v.  Mississippi,  101  U. 
S.,  814,  25  L.  Ed.,  1079.  It  would  be  an  extraordinarily 
unfortunate  condition  of  it  were  otherwise.  We  should  imagine 
that  a  rightful  exercise  of  this  power  would  be  found  in 
State  laws  prohibiting  the  importation  from  another  State 
of  diseased  or  infected  cattle  or  persons,  or  impure  food, 
and  the  like.  Here  the  thing  prohibited  is  the  transmis- 
sion to  a  poolroom  operator  in  the  city  of  Louisville  of 
messages  intended  for  use  and  to  be  used — in  a  vicious  enter- 
prise. Their  use  is  that  of  gambling,  and  is  universally 
held  in  this  country  to  be  immoral,  degrading,  and  inju- 
rious to  society.  Such  use  can  not  have  any  legitimate  pur- 
pose. The  business  of  furnishing  such  messages,  known  to 
be  intended  solely  for  such  use,  makes  the  carrier  essen- 
tially a  partner  in  that  offense.  Its  part  of  the  profits 
of  the  business  is  its  tolls  for  carrying  the  messages.  The 
poolroom  operator's  part  is  a  toll  or  percentage  on  the 
volume  of  business.     It  must  be  profitable  to  both,  or  it 
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would  not  be  kept  up.  The  carrier  wants  us  to  saj  that 
its  part  in  this  unlawful  partnership  to  violate  the  moral 
and  statute  laws  of  a  community  is  protected  by  the  Fed- 
eral Constitution.  As  was  said  by  one  of  the  courts,  the 
Constitution,  at  most,  gives  the  Congress  exclusive  juris- 
diction to  regulate  interstate  commerce,  not  interstate 
crime.  The  liquor  cases  are  cited  by  appellees  as  holding  a 
contrary  doctrine  to  this  court's  position.  We  do  not  un- 
derstand that  they  do.  Tralfic  in  liquor  is  not  illegal  or  im- 
moral per  86.  On  the  contrary,  it  is  generally  recognized 
as  being  a  legal  business,  and  is  licensed  as  such.  Conse- 
quently the  transmission  of  such  commodities  by  freight 
from  one  State  to  another  has  been  held  to  be  a  matter  not 
subject  to  the  prohibitive  control  of  any  of  the  States. 
But  wagering  bets  on  horse  races  can  not  be  an  article  of 
commerce,  no  more  than  could  be  a  lottery  business.  Both 
are  per  se  immoral  and  deleterious  to  society,  and  clearly 
within  the  power  of  the  States  to  prohibit.  It  could  never 
have  been  contemplated  by  the  framers  of  the  Federal  Con- 
stitution that  the  hands  of  the  States  were  to  be  tied  so 
that  they  could  not  protect  themselves  from  such  vices  if 
one  of  the  participants  chanced  to  use  an  interstate  vehicle 
of  commerce  for  carrying  on  the  business. 
The  petitions  are  overruled. 


Vol.  116-64 
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Case  88 — Action  by  Rosamond  Ernst  against  the  Crrr  of  West 
Covington  fob  Personal  Injuries. — Nov.   19. 

Ernst  V.  City  of  West  Covington. 

appeal  from   kenton   circ?uit  court. 
Judgment  fob  Defendant  and  Plaintiff  Appeals.     Affirmed. 

Municipal  Corporations — Bxlal  Estate — Negligent  Maintenancb— 
Personal   Injuries — Public   Schools — ^Public   Purpose. 

Held:  1.  A  municipal  corporation,  having  power  to  acquire  and 
hold  real  estate,  is  exempt  from  liability  for  damages  for  per- 
sonal injuries  sustained  by  negligence  in  the  maintenance  of 
such  property  owned  by  it,  which  is  in  the  possession  ajid  con- 
trol of  a  common  school  district  and  used  for  school  purposes, 
the  building  being  owned  not  for  private  or  municipal  nses^ 
but  for  a  public  purpose. 

J.  T.  HANGER,  W.  McD.  SOEIAW,  for  appellant. 

We  submit  that  this  case  does  not  belong  to  the  class  of  cases 
in  which  cities  or  school  trustees  that  maintain  and  conduct 
schools  out  of  funds  derived  for  that  especial  purpose,  are  held 
to  be  exempt  from  liability,  but  that  the  city  Is  liable  because 
it  owned  property  which  it  negligently  permitted  to  be  and 
Temaln  in  a  dangerous  condition,  and  permitted  children  to  as- 
semble on  said  property  with  the  knowledge  on  the  part  of  the 
city  that  it  was  In  such  condition. 

AUTHORITIBg  OITEaD. 

59  Nebraska,  84;  49  Nebraska,  849;  Hill  v.  Boston,  122 
Mass..  344;  Kentucky  Statutes,  sec  4437;  Downing  v.  Mason,  87 
Ky.,  208;  Briegel  v.  Philadelphia,  135  Pa.,  451.  Whitman,  Ac. 
V.  Warren,  23  R.,  2120. 

HA(LL  &  McIuEAN,  for  appellee. 

We  contend  that  while  It  Is  true  that  appellee,  as  the  owner 
of  this  Teal  estate,  owes  It  to  the  public  to  keep  It  In  a  con- 
dition so  that  it  will  not  be  dangerous  to  the  general  public. 
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it  is  not  its  duty  tx>  keep  it  in  a  safe  condition  for  the  keep- 
ing of  a  public  school. 

It  was  the  duty  of  the  school  authorities  to  maintain  the 
school  premises  is  safe  condition,  and  this  is  a  duty  for  the  fail- 
ure to  perform  -which  the  school  authorities  can  not  be  held 
liable. 

AUTHORITIES  CITED. 

Shearman  A  Bedfleld  on  Negligence,  sec  267;  Ford  t.  Kendal, 
Ac,  121  Pa.,  543;  Bigelow  v.  Inhabitants  of  Randolph,  214  Gray. 
(Mass,),  541;  Wixon  v.  Newport,  13  R.  I.,  454;  Finch  ▼. 
Board  of  Bducatlon-  of  Toledo^  30,  0.  St..  37;  Lane  v.  Township 
of  Woodbury,  26  la.,  4«2;  iSullIvan  v.  City  of  Boston,  126  Mass., 
642;  Howard  v.  Worceoter,  163  Masa,  426. 

Opinion  of  the  ooubt  by  J*UD0E  PAYNTBR— 'Ajtjieming. 

West  Covington  is  a  city  of  the  fifth  class,  with  the 
power  to  acquire  and  hold  real  estate.  It  owned  a  two- 
story  building  situated  within  its  corporate  limits.  The 
plaintiff's  cause  of  action  may  be  best  stated  by  quoting 
from  the  petition  as  follows:  "That  said  defendant  per- 
mits said  building  to  be  used  as  a  public  school,  which  is 
attended  by  many  children,  residents  of  said  city;  said 
building  is  situated  on  said  described  ground  fronting  on 
Main  street,  and  is  about  five  or  six  feet  back  from  the 
eastern  boundary  of  said  lot;  that  said  above-described 
realty  is  about  four  or  five  feet  above  the  grade  of  Main 
street  and  the  sidewalk  abutting  said  property;  that  the 
defendant  had,  long  previous  to  the  times  herein  mentioned, 
erected  and  constructed  a  stone  wall  on  the  eastern  line  of 
said  property  and  adjoining  the  said  sidewalk;  that  said 
wall  was  and  is  about  four  or  five  feet  high,  and  the  top 
of  said  stone  wall  was  and  is  on  a  level  with  the  said  above- 
described  property;  the  space  between  the  building  and 
said  stone  wall  is  paved  with  brick,  and  the  school  children 
all  used  this  space  as  a  passage  to  the  back  yard  and  a 
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playground,  which  defendant  and  its  officers  and  servants 
well  knew,  or  ought  to  have  known;  that  the  said  eastern 
boundary  of  said  property  was  and  had  been  for  many 
months  and  for  a  long  time  in  a  dangerous  condition  in  not 
having  a  fence  or  railing  or  some  barrier  along  said  eastern 
boundary,  as  defendant  well  knew,  and  that  it  was  the  duty 
of  said  defendant  to  place  along  the  eastern  boundary  of 
said  property  a  fence  or  railing  or  barrier  to  prevent  chil- 
dren or  persons  from  falling  or  being  thrown  over  and  upon 
the  sidewalk  below,  and  to  thus  protect  children  and  per- 
sons using  or  passing  over  said  property;  that  said  defend- 
ant, its  officers  and  agents,  did  wilfully,  negligently,  and 
carelessly  fail  to  construct  and  erect  any  fence  or  railing  or 
barrier  on  the  top  of  said  stone  wall,  or  on  any  portion 
of  the  eastern  line  of  said  property,  to  prevent  children  or 
others  from  falling  over  same  and  upon  the  sidewalk  be^ 
neath,  and  said  defendant,  its  officers  and  agents,  did  wil- 
fully, negligently,  and  carelessly  permit  said  stone  wall  and 
the  eastern  part  of  said  realty  to  remain  for  many  months 
and  years  without  any  fence  or  railing  or  barriers  which 
would  prevent  children  and  others  from  falling  over  same 
and  upon  the  sidewalk  below,  and  said  defendant,  its  offi- 
cers a,nd  agents  and  servants,  well  knew,  or  ought  to  have 
known,  of  the  dangerous  condition  of  the  said  eastern  boan* 
dary  of  said  property,  and  knew,  or  ought  to  have  known, 
that  no  fence  or  railing  or  barrier  was  there  at  the  time  of 
the  injuries  herein  complained  of  or  had  ever  been  there; 
that  on  or  about  the  4th  day  of  October,  1901,  plaintiff, 
Rosamond  Ernst,  was  attending  school  at  said  building,  as 
were  numerous  other  children,  and  was  rightfully  on  said 
property,  and  standing  between  said  building  and  said  stone 
wall,  and  nearer  the  wall  than  the  building;  that  while  so 
standing,  and  without  fault  on  her  part  or  on  the  part  of 
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her  parents,  she  was  run  upon  and  against  and  jostled  by 
another  child  or  other  children,  and  was  violently  thrown 
upon  and  over  said  stone  wall,  and  upon  the  payement  below 
said  stone  wall,  and  her  left  arm  was  broken,  fractured, 
and  dislocated  and  injured  at  or  near  the  elbow,  and  her 
right  arm  was  badly  bruised  and  injured."  The  property 
was  in  the  possession  of  and  in  the  control  of  the  common 
school  district  in  the  city  of  West  Covington.  The  injured 
child  was  attending  the  public  school,  and  sustained  the 
injury  in  the  manner  described  in  the  petition.  The  ques- 
tion is.  can  the  city  of  West  Covington  be  held  liable  for 
the  damages  sustained? 

The  State  regards  it  as  her  duty  to  establish  and  main* 
tain  a  system  of  public  education.  When  sums  have  been 
collected  for  that  purpose  they  can  not  be  diverted  to  any 
other  use  or  purposes.  If  it  could  be  done,  the  system  would 
be  injured  and  the  public  suffer  incalculable  injury.  If 
some  one  is  injured  by  the  faulty  construction  of  a  public 
school  building  or  the  maintenance  of  the  grounds,  no  ao- 
tion  can  be  maintained  against  the  district  for  such  injury. 
The  law  provides  no  funds  to  meet  such  claims. 

In  Shearman  &  Redfleld  on  Negligence,  section  267,  It 
is  said:  ''The  duty  of  providing  means  of  education,  at  the 
public  expense,  by  building  and  maintaining  schoolhouses, 
employing  teachers,  etc.,  is  purely  public  duty,  in  the  dis- 
charge of  which  the  local  body,  as  the  State's  representa- 
tives, is  exempt  from  corporate  liability  for  the  faulty  con- 
struction or  want  of  repair  of  its  school  building  or  the 
torts  of  its  servants  employed  therein." 

In  Hill  V.  City  of  Boston,  122  Mass.,  344,  23  Am.  Rep., 
332,  the  court  held  that  there  could  be  no  recovery,  and 
stated  the  facts  as  follows:  "This  was  an  action  of  tort 
against  the  city  of  Boston.     Plaintiff,  who  sued  by  his 
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next  friend,  offered  to  prove  at  the  trial,  in  May,  1874,  he 
was  of  the  age  of  eighteen  years,  and  was  a  pupil  attend- 
ing school  in  Boston,  which  was  one  of  the  public  schools 
which  the  city  was  bound  by  law  to  keep  and  maintain; 
^  that  this  school  was  on  the  third  floor  of  the  building  in 
which  it  was  kept;  that  the  staircase  was  winding,  and  the 
railing  thereof  so  low  as  to  be  dangerous;  that  the  city 
negligently  constructed  and  maintained  the  building  and 
authorized  the  public  school  to  be  kept  therein;  that  the 
plaintiff  while  going  to  school,  and  being  in  the  exercise  of 
care,  fell  over  the  railing  of  the  second  flight  of  stairs,  and 
was  seriously  injured.  The  plaintiff  also  offered  to  prove 
that  the  school  committee  of  the  city  for  a  long  time  be- 
fore the  accident  knew  the  building  to  be  dangerous  and 
unfit  for  the  purpose  of  a  public  school,  and  had  been  noti- 
fied by  the  teachers  of  the  school  of  the  dangerous  condi- 
tion, and  had  promised  to  repair  same,  and  had  neglected 
to  do  so." 

The  same  court  in  Sullivan  v.  City  of  Boston,  126  Mass., 
642,  said:  "As  we  have  said  before,  the  place  where  the 
injury  happened  was  in  the  schoolhouse  yard  or  lot,  and, 
even  if  the  city  allowed  this  to  be  defective  and  dangerous, 
it  is  not  liable  therefor." 

The  same  doctrine  is  recognized  in  Lane  v.  The  District 
Township  of  Woodbury,  25  Iowa,  462,  12  N.  W.,  478;  How- 
ard V.  Worcester,  153  Mass.,  426,  27  N.  E.,  11,  12  L.  R.  A., 
160,  25  Am.  St.  Rep.,  651;  Ford  v.  Kendal,  &c.,  121  Pa., 
543,  15  Atl.,  812,  1  L.  R.  A.,  607. 

In  Wixon  v.  Newport,  13  R.  L,  554,  43  Am.  Rep.,  35, 
the  court  said:  "This  is  an  action  brought  against  the  city 
of  Newport  by  the  plaintiff,  a  minor,  suing  by  her  next 
friend,  to  recover  damages  which  she  suffered  by  being 
scalded  and  burned  in  one  of  the  public  schools  of  the  city. 
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by  the  heating  apparatus  there  used,  which  the  declaration 
alleges  was  carelessly  kept  by  the  city  in  a  defective,  un- 
safe, and  dangerous  condition,  without  sufficient  guarding 
and  protection.  ...  If  we  understand  the  case  aright, 
the  ground  of  exemption  from  liability  is  not  that  the  duty 
or  service  is  compulsory,  but  that  it  is  public,  and  that  a 
municipal  corporation  in,  performing  it  is  acting  for  the 
State  or  public  in  a  matter  in  which  it  has  no  private  or 
corporate  interest."' 

Counsel  for  appellant  concedes  the  law  to  be  as  stated, 
but  claims  that  the  city  was  not  required  by  law  to  fur- 
nish the  building  for  common  school  purposes;  that  the  city 
had  nothing  to  do  with  the  maintaining  of  the  public  school; 
that  it  occupies  the  same  position  with  reference  to  the 
house  and  lot  as  if  the  building  had  been  used  for  other 
purposes.  Although  the  city  was  not  compelled  to  furnish 
the  school  trustees  with  the  building  for  public  school  pur- 
poses, still  it  did  so,  and  made  that  contribution  to  the  pub- 
lic to  aid  in  the  promotion  of  education.  The  use  of  the 
building  accomplished  the  same  purpose  as  it  would  have 
accomplished  had  It  been  owned  by  the  common  school  dis- 
trict. The  building  was  not  owned  by  the  city  for  private 
or  municipal  uses,  but  for  a  public  purpose.  We  are  of  the 
opinion  that  the  doctrine  of  the  cases  cited  should  apply 
to  the  facts  of  this  case. 

The  judgment  is  affirmed. 
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Case  89— ^Action  bt  Babbeb  Asphalt  Pavikg  Co.  axd  Othebs 
AGAINST  L.  &  N.  (R.  R.  Co.  to  Subject  its  Pbopebiy  to  a  Claim 
FOB  Stbeet  Impboveme:?t. — Nov.  19. 

1  116      M6  _ 

|di28    ow         Louisville  &  N.  E.  E.  Co.,  v.  Barber  Asphalt 

Paving  Co.,  &c. 

appeal  fbom  jeffebsox  cibcuit  coubt,  chancebt  divi8i02t. 

Judgment  fob  Plaintiffs  and  Defendant  Appeals.     Affibmed. 

Municipal  Cobpobations — Benefit  Assess ments — ^Railboad  Right  of 
Wat — ^Liability  fob  Assessment. 

Held:  1.  A  strip  of  land  appropriated  to  use  by  a  railroad  as  a 
perpetual  right  of  way,  and  which  is  a  lot  within  the  statute 
governing  street  improvements,  is  liable  for  an  assessment  for 
a  street  improvement. 

HELM,  BRUCE  k  HELiM,  r)B  appellant. 

WM.  FURLONG  and  B.  F.  WASHER,  fob  appellees. 
(No  briefs  in  the  record.) 

Opinion  op  the  coubt  by  JUDGE  PAYNTER—Affibmino. 

The  appellant  owns  the  perpetual  right  of  way  over  a 
strip  of  land  which  parallels  the  street  improved  under  the 
city  ordinance.  It  is  admitted  by  counsel  that  the  facts  of 
this  case  raise  the  question  decided  in  Pigg  v.  Louisrille  & 
Xashville  R.  R.  Co.  (116  Ky.,  135,  25  R.,  350),  75  S.  W., 
269.    The  opinion  in  that  case  reads  as  follows: 

"The  main  line  of  the  Louisville  &  Nashville  Railroad 
Company  runs  southwardly  from  near  Tenth  and  Broadway 
streets,  Tx)uisville,  Kentucky,  to  and  beyond  Nashville, 
Tennessee.  Its  right  of  way  is  sixty  feet  in  width.  Under 
appropriate  proceedings  in  the  general  council,  Magnolia 
avenue  was  improved  by  original  construction,  and  the  tax- 
ing district  was  properly  designated.    Within  that  district 


Digitized  by  VjOOQIC 


Vol.  116]  SEPTEMBER  TERM,  1903.  857 

Louisville  ft  N.  R.  R.  Co.  v.  Barber  Asphalt  Paving  Co.,  Ac. 

east  of  Seventh  street  and  south  of  Magnolia  avenue  is  a 
parcel  of  land  sixty  feet  wide,  used  by  the  appellee  as  a 
road-bed,  or  what  is  commonly  called  the  right  of  way,  and, 
as  a  part  of  it,  a  triangular  parcel  north  of  Magnolia  ave- 
nue and  east  of  Seventh  street.  •  •  •  It  is  insisted  on 
the  behalf  of  the  railroad  company  that  (1)  the  property 
sought  to  be  subjected  to  part  of  the  cost  of  street  improve- 
ment is  only  a  right  of  way,  and  therefore  can  not  be 
charged  therewith;  (2)  it  receives  no  benefit  from  the  im- 
provement; (3)  the  right  of  way  is  not  a  lot  in  the  meaning 
of  the  statute  governing  street  improvement.  It  is  not  the 
intangible  right  to  use  it,  but  the  strip  of  land  which  the 
railroad  company  appropriates  for  its  use,  and  upon  which 
it  builds  its  roadbed,  that  is  its  right  of  way.  The  rail- 
road company  has  been  in  possession  of  the  strip  of  land 
in  question  for  fifty  years.  It  is  a  part  of  a  great  railroad 
system.  Its  right  of  way  is  perpetual.  In  Elizabethtown, 
Lexington  &  Big  Sandy  R.  R.  Co.  v.  Combs,  10  Bush,  393, 
19  Am.  Rep.,  67,  the  court  held  the  injury  resulting  from 
the  location  of  a  railroad  in  such  proximity  to  adjacent 
property  so  that  smoke,  soot,  and  fire  from  passing  engines 
was  thrown,  blown  into  or  upon  it,  entitled  the  owner  to 
a  single  recovery,  as  the  injury  was  permanent  and  endur- 
ing; in  other  words,  the  court  regarded  that  the  railroad 
had  appropriated  it  for  all  time  to  come,  and  the  injury 
would  be  permanent.  It  is  the  very  remotest  possibility 
imaginable  that  the  appellee  would  ever  abandon  its  right 
of  way.  The  court  concludes  that  its  use  of  its  right  of  way 
will  be  perpetual.  It  is  therefore  practically  the  owner  of 
the  land.  If  this  strip  of  land  was  not  occupied  by  the  rail- 
road company  as  a  right  of  way,  it  would  not  be  suggested 
that  it  was  not  subject  to  the  special  tax  for  street  improve- 
ment.   The  purpose  for  which  the  lot  is  used  can  not  affect 
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the  question  of  its  liability  for  the  cost  of  street  improve- 
ment. Counsel  for  appellee  calls  attention  to  cases  of  other 
courts  holding  that  rights  of  way  can  not  be  charged  with 
the  cost  of  street  improvement;  while,  on  the  other  hand, 
counsel  for  the  appellants  calls  attention  to  cases  of  other 
courts  holding  that  such  rights  of  way  are  liable  for  such 
cost.  It  is  not  necessary  to  discuss  this  class  of  cases  fur- 
ther, because  this  court  in  Louisville,  Cincinnati  &  Lexing- 
ton R.  R.  Co.,  and  Louiville  Railroad  Transfer  Co.  v.  Obst 
and  Stengel,  MSS.  opinion  February  23,  1875,  and  city  of 
Ludlow  V.  Cincinnati  Southern  R.  R.  Co.,  78  Ky.,  357,  held 
that  such  special  taxation  could  be  imposed. 

"On  the  second  question  we  quote  from  Preston  v.  Rudd, 
84  Ky.,  156,  7  R.,  806,  which  reads  as  follows:  'Such  assess- 
ments are  made  upon  the  assumption  that  a  portion  of  the 
community  are  specially  benefited  by  the  improvement.  The 
principle  is  that  the  territory  is  benefited;  that  it  has  a 
common  interest,  and  that,  governed  by  equitable  rules,  it 
must  equally  hear  the  burden.  Necessarily,  individual  cases 
of  hardship  will  arise,  but  it  approaches  equality  as  nearly 
as  it  is  practicable.  It  follows  that  a  lot  owner  may  be  com- 
pelled to  pay  his  proportion  of  the  cost  of  an  improvement, 
although  in  his  particular  case  his  property  may  not  be  ben- 
efited. This  rule,  however,  can  not  be  so  extended  as  to 
entirely  take  from  the  citizen  his  property.  This  would 
work  "a  manifest  injustice."  It  would  be  spoliation,  and 
not  taxation.  Under  the  guise  of  benefit  and  taxation,  he 
can  not  be  thus  arbitrarily  deprived  of  his  property.  It 
would  be  but  an  appropriation  of  it,  by  the  exercise  of  arbi- 
trary power,  to  public  use,  without  compensation.'  We  do 
not  understand  that  Barfield  v.  Qleason  (111  Ky.,  491,  23 
R.,  128),  63  S.  W.,  964,  changes  the  rule  announced  in  Pres- 
ton  V.  Rudd,  and  other  cases  of  this  court.    Spoliation  is 
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not  shown  in  this  case.  Under  the  statute  governing  street 
improvement,  a  lot  is  any  piece  of  land  within  the  terri- 
tory defined  by  the  statute  or  the  general  council,  where  the 
territory  to  be  assessed  is  not  bounded  by  principal  streets. 
The  use  or  nonuse,  or  the  character  of  the  use  to  which 
the  parcel  of  land  is  put,  does  not  determine  the  question 
whether  it  is  or  is  not  a  lot.  The  strip  of  land  used  by  the 
railroad  company  the  day  before  it  was  appropriated  by  it 
as  a  right  of  way  was  a  lot  in  the  meaning  of  the  statute^ 
and  to  thus  appropriate  it  can  not  change  its  character." 
The  judgment  is  afiirmed. 


Case  90 — Indictment  againt  EIb.  Moren  fob  Breach  of  the  Peace. 
—Nov.  20. 

Moren  v.  Oommonwealtli. 

APFEAX.  FBOM  LAUBEL  CIBCriT  COTJBT. 

Defendant  Convicted  and  Appeals.    Affibmed. 

Police  Coubts — Jubisdiction — OExclusiveness— Concubrent  Jubis? 
diction-hBy  whom  Exercised. 

Held:  1.  Whero  criminal  Jurisdiction-  is  concurrent,  the  court  whid^ 
in  good  faith  first  beginal  prosecution  obtains  Jurlsdlctiom 

2  When  construed  with  Const  section  143,  providing  for  the  €8- 
tablishment  of  pollcei  courts,  with  Jurisdiction  la  cases  of  vio^ 
]atk>n  of  municipal  ordinances,  and  such  criminal  jurisdiction 
as  appertains  to  Justices  of  the  peace,  charters  of  third-class 
cities  and  sixth-class  towns  give  police  courts  exclusive  Jurist 
diction  only  in  cases  of  vlolatloiK  of  ordinances,  and  their  crim- 
inal  Jurisdiction  under  general  law  is  merely  octncurrent  with 
that  of  the  other  courts. 

SAM  HARDIN,  attorney  fob  appeixanT. 

Appellant  was  indicted,  tried  and  conTlcted  In  the  Laurd 
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circuit  court,  of  the  offeoise  of  a  breach  of  the  peac^  and  fined 
fifty-one  dollara 

The  offense  was  committed  within  the  corporate  limits  of 
the  town  of  Xiondon,  a  city  of  the  sixth  claaa  in  Laurel  county. 

He  entered  a  plea  to  the  jurisdiction  of  the  Laurel  circuit 
court,  upon  the  ground  that  the  said  city  of  London  had  passed 
an  ordinance  against  the  offense  of  a  breaca  of  the  peace  which 
was  in  full  force  and  effect  at  the  time  of  the  commission  of 
the  offense  and  at  the  time  of  the  trial,  which  pleas  was  over- 
ruled by  the  circuit  court. 

We  earnestly  insist  that  when  a  town  enacts  an<  ordinance 
against  an  offense  for  which  the  statute  provides,  that  the 
statute  Is  suspended  within  said  town,  and  the  town  has  the 
exclusive  Jurisidictioo  of  the  offence  committed  within  the  cor- 
poration. 

Authorities  ofped. 

Kentucky  Statutes,  seca  966,  ^515,  3710;  Constitution,  sec 
143;  Commonwealth  v.  Wickersham,  17  Ky.  Law  Rep.,  1713; 
Criminal  Code,  sec.  13,  subsec.  8. 

C.  J.   PRATT,  ATTORNEY  QENEBAL,  AND  M.  R,  TODD,   FOB  APPELLEE. 

In  Commonwealth  v.  Wickersham-,  17  R.,  1713,  this  court  de- 
cided the  questton  as  to  the  meaning  and  proper  construction 
to  be  given  to  the  language  of  the  statute,  wherein  it  is  said, 
•*He  (police  Judge)  shall  have  exclusive  Jurisdiction  of  all  of- 
fenses or  causes  arising  out  of  ordinances  enacted  by  the  coun- 
cil for  the  enforcement  of  the  powers  granted  them  by  law." 
and  that  language  was  construed  to  confer  exclusive  Jurisdic- 
tion on  the  police  court  of  offenses  and  causes  which  "have 
their  origin  or  existence  by  virtue  of  ordinances  appTTcable  to 
the  municipality  and  independent  of  any  statute  of  the  State." 

Manifestly,  this  meaning  was  adopted  by  the  framers  of  the 
present  Constitution,  section  143,  which  provides:  "A  police 
court  may  be  established  in  each  city  and  town  in  this  State, 
with  Jurisdiction  in.  cases  of  violation  of  municipal  ordinances 
end  biy-laws  occuntlng  wlthiin  the  coipomte  limits  of  the  city 
or  tiown  in  which  it  is  established,  and  such  criminal  Juris- 
diction withfo  the  said  limits  as  Justice  of  the  peace  have." 
Commonwealth  ▼.  Htinton,  19  H.,  1109. 

Opinion  op  the  doubt  bt  JUDGE  NUNN— Affihmino. 
The  appellant  appeals  from  a  judgment  of  the  Laurel 
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Circuit  Court  rendered  against  him  on  an  indictment  charg- 
ing him  with  a  breach  of  the  peace,  amounting  to  f  51.  The 
appellant  on  the  trial  introduced  an  ordinance  passed  by 
the  trustees  of  the  town  of  London,  a  sixth-class  town,  fix- 
ing the  same  penalty  for  a  breach  of  the  peace  as  that  fixed 
by  the  statutes.  All  the  evidence  showed  that  the  offense 
for  which  the  appellant  was  tried  in  the  circuit  court  was 
committed  within  the  city  limits  of  London.  At  the  con* 
elusion  of  the  evidence  the  appellant  moved  the  court  to 
give  a  peremptory  instruction  upon  the  theory  that  the 
charter  of  sixth-class  towaie  gave  to  the  police  court  ex- 
clusive jurisdiction  of  this  offense.  The  court  refused  to 
give  the  instruction,  and  of  this  appellant  complains. 

We  are  of  the  opinion  that  the  lower  court  was  right. 
The  cases  of  Commonwealth  of  Ky.  v.  Wickersham,  99  Ky,, 
21,  17  R.,  1317,  34  S.  W.,  707,  City  of  Owensboro  v.  Simms, 
99  Ky.,  49,  17  R,,  1393,  34  S.  W.,  1085,  and  Commonwealth 
of  Ky.  V.  Hunter  (19  R.,  1109),  41  S.  W.,  284,  conclusively 
settle  this  question. 

In  addition  to  the  reasons  given  in  these  cases,  we  may 
also  add  that  the  charter  gives  to  the  police  court  exclu- 
sive jurisdiction  for  the  enforcement  of  all  ordinances  of 
the  town,  and  concurrent  jurisdiction  with  justices  of  the 
peace,  circuit  courts,  and  county  courts  for  the  enforcement 
of  the  criminal  law  within  its  limited  jurisdiction.  The 
circuit  court  in  the  case  before  us  was  not  attempting  to 
enforce  an  ordinance  of  the  town  of  London.  It  had  no 
jurisdiction,  except  on  appeal,  to  enforce  such  an  ordinance, 
because  such  jurisdiction  was  exclusively  given  to  the 
police  court;  but  by  the  statutes  and  section  143  of  the 
Constitution  it  had  concurrent  jurisdiction  with  the  police 
court  for  the  trial  of  such  an  offense  as  charged.  Where 
the  jurisdiiition  is  concurrent,  as  in  this  case,  that  court 
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which,  having  jurisdiction  of  the  subject-matter  and  in 
good  faith,  first  begins  the  prosecution  for  the  enforce- 
ment of  the  law,  gets  jurisdiction  of  the  case.  Under  sec- 
tion 168  of  the  Constitution,  if  the  appellant  had  been  tried 
under  the  ordinance  it  would  have  been  a  bar  to  a  trial 
under  the  statutes  and  vice  versa. 

The  appellant  contends  that  there  is  a  distinction  be- 
tween the  powers  given  police  judges  in  cities  of  the  third 
class,  under  which  the  opinions  above  referred  to  were 
lendered,  and  the  powers  given  police  judges  in  sixth-clasa 
towns.  Reading  the  charters  of  cities  of  the  third  clasa 
and  towns  of  the  sixth  class,  and  construing  them  in  con- 
nection with  section  143  of  the  Constitution,  they  are  only 
given  exclusive  jurisdiction  to  enforce  all  ordinances  and 
concurrent  jurisdiction  with  other  courtjj  in  the  enforce- 
ment of  general  laws  within  the  territorial  limits  prescrib- 
ed by  statutes. 

Wherefore  the  judgment  of  the  lower  court  is  affirmed. 


Case  91 — ^Actiox  of  Johx  G.  Weisigeb  and  Othebs  against  Mart 
A.  McDonald  and  Others,  to  Recoves  the  Estate  of  thedi. 
Dsx^EASED  Niece,  Lucile  Weisigeb. — Nov.  24. 

Weisiger,  &c.,  v.  McDonald,  &c. 

APPEAL    FBOU    BOTLE    CIBCt7TT    COXJBT. 

FBOM  A  Judgment  in  Favob  of  Defendants,  Plaintiffs  Appeal, 
Hevebsed. 

Descent— Proceeds  op  the  Sale  op  Real  Estate— Conversion^ 
Parties— ^Dismissal. 

Held:  1.  Kentucky  Statutes,  1899,  section  1401,  provides  that  if  an 
infant  die  without  issue,  having  the  title  to  real  estate  by  de- 
scent from  one  parent,  the  whole  shall  descend  to  that  parent 
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and  his  or  hei>  kindred.  Civil  Code  Prac,  ch.  14,  section  494, 
fiubsec.  6,  relating  to  the  sale  of  real  estate  of  personal  under 
disability,  provides  that  if  the  owner  of  real  estate  which  has 
been  sold  under  the  .provisions  of  the  chapter  die  during  In- 
fancy the  person  who  would  have  been  entitled  to  the  prop- 
erty shall  be  entitled  to  the  proceeds.  One  died  In  infancy  leav- 
ing the  proceeds  of  sale  of  real  estate  inherited  from  her 
father.  Hexd,  that  her  paternal  uncles  and  aunts  were  enti- 
tled to  the  proceeds,  to  th«  exclusion  of  her  mother. 
2.  Where  defendant  had  illegally  converted  the  proceeds  of  her 
infant  daughter's  real  estate,  the  persons  entitled  thereto  had  a 
right  to  sue  defendant  alone  to  recover  it,  and  to  dismiss  as  to 
others  whom  they  had  sued  with  her. 

ROBT.  HARDING,  attobnet  fob  appellants.  ^ 

Joseph  A.  WeliSlger  died  in  1890,  Intestate,  leaving  a  widow 
now  the  appellee,  Mary  A.  McDonald,  and  an  Infant  daughter, 
X»uoile  Welsiger,  who  died  In  infancy. 

The  deceased  Joseph  A.  fWeisIger,  owned  several  tracts  of 
land  In  Garrard  county,  In  part  of  which  his  widow  owned  a 
joint  Interest  The  appellant,  John  G.  iWelslger,  was  appointed 
guardian  for  the  infant,  Lucile.  Before  the  remarriage  of  the 
widow  and  before  the  death  of  the  infant  'Lucile,  in  a  suit 
brought  by  the  guardian,  all  the  reaP  estate  owned  by  deceased 
Joseph  A.  Welsiger,  Including  that  in  whlcE  his  widow  owned 
A  Joint  Interest,  was  sold  at  public  sale,  and,  after  paying  the 
widow  her  share  of  the  proceeds  of  her  individual  Interest  in 
the  land,  Including  the  mon^y  value  of  her  dower  Interest  in 
that  which  belonged  to  her  deceased  husband,  the  balance  of  the 
proceeds  of  the  land  was  paid  over  to  Ww  H.  KInnaird,  the 
statutory  guardian*  of  Lucile.  At  the  death  of  Lucile,  said 
KInnaird  qualified  as  her  administrator.  He  was  also  admin- 
istrator of  the  estate  of  Joseph  A.  Welaftger.  KInnaird,  as 
administrator  of  ssuld  Lucile,  demanded  of  hei*  guardian,  John 
O.  Welsiger,  all  the  proceeds  of  the  sale  of  said  land  belong- 
ing to  the  infant  Lucile,  who  paid  him  the  same,  amounting 
to  $5,320.33. 

The  plaintiffs  In  this  suit,  who  are  appellants  herein,  are 
the  brothers  and  elstera  of  Joseph  A.  Welsiger,  deceased,  and 
hrought  this  suit  against  the  widow  of  deceased,  now  Mary  A. 
McDonald,  J.  G.  Welsiger,  £he  guardian  of  Lucile,  and  W.  H. 
KInnaird,  the  administrator  of  decedent,  Joseph  A.  and  the 
administrator  of  Lucile  Welsiger,  deceased.  In  which  they  claim 
the  proceeds  of  the  sale  of  the  land  belonging  to  said  decedent, 
Joseph  A.  Welsiger,   setting  out  all  the  facts   herein   recited. 
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to  which  petition  the  lower  court  sustained?  a  demurrer  on  the 
ground  that  the  plaintiffs,  as  the  brothers  and  sisters  of  Joseph 
A.  Weislger  are  not  entitled  to  said  pnweeds,  hut,  on  the 
death  of  the  Infant,  Luclle,  the  same  descended  to  her  mother, 
now  Mrs.  McDonald. 
The  appellants  make  the  following  contentions: 

1.  That  the  master  commissioner  improperly  and  without 
any  authority  to  do  so,  paid  this  money  to  the  guardian,  who 
improperly  paid  same  to  the  administrator,  and  he  improperly 
paid  same  over  to  appellee,  Mrs.   McDonald. 

2.  The  appelleei,  Mrs.  McDonald,  wrongfully  received  and 
converted  this  money  to  her  own  use  and  is  liable  to  appel- 
lants therefor,  because  the  infant  Luclle,  having  died  during 
infancy,  and  without  issue,  the  land  she  inherited  from  her 
father  yould  have  descended  to  her  uncles'  and  aunts,  and  the 
land  having  been  sold,  they  are  entitled  to  the  proceeds  of  the 
sale  in  preference  to  Luclle's  mother. 


AUTHORITIES  CITED. 

Kentucky  Statutes,  sec.  1401;  Powers  v.  Dougherty,  83  Ky., 
178;  Civil  Code,  sec.  494,  subsec.  6;  Thompson  v.  Pettlbone. 
79  Ky.,  32;  Ware  v.  Palhlll  11  Ves.  J.  R.;  Powers,  Eq.  Juris- 
prudence, (2d  ed.),  sec.  1167;  In  re  Stewart,  1  Swake  &  G.,  32, 
39;  In  re  Harap.  3  Drew,  726;  Kellard  v.  FulTford,  L.  R.,  S 
ch.  Dia.,  491;  In  re  Keggs,  2  De  Gex,  &c.  5,  553;  Richards  v. 
Atty.  Genl.,  6  Moore,  P.  C.  C,  381. 

R.  P.  JACOBS  AND  WILLIAM   HERNDON,  fob  appellees. 

We  contend: 

1.  The  court  must  get  Its  information  upon  which  It  acts, 
from  the  pleadings  and   not  from  the  exhibits  filed. 

2.  Every  essential  averment  required  to  make  a  decfaration 
good  at  common  law,  must,  under  the  code,  upon  general  de- 
murrer, be  made  in  the  petition. 

3.  Defects  in  the  petition  can  not  be  cured  by  statements  in 
a  paper  filed  with  and  as  a  part  of  the  petltloa  tbough  it  be 
the  foundation   of  the  action. 

If  subsection  6  of  section  494  of  the  Civil  Code,  is  valid.  It 
does  not  apply  to  funds — pnoceeds — however  they  may  arise, 
which  have  been-  paid  to  the  guardian  for  general  purposes 
or  for  any  purpose,  before  the  death  of  the  Infant. 

5.  Said  subsection,  If  valid,  was  repealed  by  what  Is  now 
section  1403  of  Kentucky  Statutes. 
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•6.  Said  subsection  was  ojever  valid;  it  \b  contrary  to  the 
Constitution. 

7.  The  provisioiMi  of  the  Ck>d6  which  undertake  to  provide  how 
the  proceeds  of  land  sold  under  section  494,  shall  descend,  are 
purely  remedial  and  in  contravention  of  a  plain  statute  on  the 
flame  subject,  and  we  contend  that  the  statute  should  prevail. 

AUTHORITIES. 

Code,  sec.  120;  11  Ency.  Plead.  A  Prac,  1143;  Cox  v.  Par- 
ley, 2  Wea.  L.  M.,  ai5;  Judd  v.  Dean^  2  Disney,  210;  For  dice 
V.  Marks,  1  Am.  L.  Rec.  (O.)  257,  2  Am.  L.  Rec.  (O.)  392; 
Becknell  v.  Becknell,  110  Ixud.,  42;  Wileon  v.  Banks,  55  Ind., 
584;  11  Am.  &  Eng.  Cyc.  Plead.  &  Prac,  1144;  Hill  v.  Barnett, 
14  B.  M.,  84;  Gibhard  v.  Garnier,  12  Bush,  325;  Murphy  v. 
Estes,  6  Bush,  533;  Green  v.  Page,  88  Ky.,  307;  Huffaker  v. 
National  Bank  of  Monticello,  12  Bush,  287;  3  Am.  &  Eng. 
Plead,  ft  Prac,  362  and  note  4;  Power  v.  Power,  12  Rep.,  793; 
Malome  v.  Conn.  95  Ky.,  93;  Sawyer  v.  Guscurth,  3  Rep.,  592; 
Code,  sec.  494,  subsec.  6;  Collins  v.  Champ,  15  B.  M.,  118;  Acta 
of  1891-2-3,  p.  1377;  Genl.  .Stats,  subsec.  1.  ch.  11,  ch.  31;  Broad- 
dus  v.  Broaddus,  10  Bush,  308;  Parish  v.  Ferguson,  83  Ky.,  18; 
Am.  &  Eng.  ETncy.  of  Law,  483,  487;  Keene  v.  Tilford,  81  Ky., 
607;   Lawson's  Rights  and  Remedies. 

Opinion  op  the  ooubt  by  JtTDGE  SEH'TLB — Revebsing. 

Joe  Weisi^orer  died  in  Garrard  county,  this  F^tate,  Decem- 
ber, 1803,  intestate,  but  was  survived  by  his  wife,  Mary 
Kinnaird  Weisij2:er,  and  an  infant  daupjhter,  Lu<?ile  Weisiger. 
His  widow  afterwards  intermarried  with  one McDon- 
ald, with  whom  she  is  still  living,  their  place  of  residence 
being  in  Boyle  county.  Soon  after  the  death  of  the  intes- 
tate, his  brother,  John  G.  Weisiger,  was,  by  an  order  of 
the  Garrard  County  Court,  appointed,  and  at  once  gave 
bond  and  duly  qualified,  as  the  statutory  guardian  of  the 
infant,  Lucile  Weisiger,  who  was  then  under  four- 
teen years  of  age.  Subsequently,  Lucile  Weisiger, 
while  yet  an  infant,  died  in  Garrard  county,  in- 
testate, unmarried,  and  without  Issue;  and  thereafter 
W.  H.  Kinnaird,  by  an  order  of  the  Garrard  County  Cour^, 
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was  appointed  and  duly  qualified  as  administrator  of  her 
estate.  At  the  time  of  his  death  Joe  Weisiger  owned  in 
fee  and  was  in  the  possession  of  the  following  parcels  of 
real  estate,  lying  in  and  near  the  city  of  Lancaster,  Gar- 
rard county:  First,  the  undivided  half  of  a  house  and  lot 
fronting  on  Lexington  street,  the  other  half  being  owned 
by  his  then  wife,  now  Mary  McDonald;  secondly,  a  lot  ad- 
joining the  one  last  mentioned,  containing  a  half  acre; 
thirdly,  a  lot  adjoining  the  half  acre  last  named,  and  con- 
taining about  three  acres;  fourthly,  a  lot  adjoining  the  last 
one,  containing  three  rods  and  one  pole;  fifthly,  a  store- 
house and  lot  known  as  lot  No.  3  on  the  plat  of  the  city 
of  Lancaster;  sixthly,  two  other  adjoining  tracts,  one  con- 
taining twenty,  and  the  other  forty,  acres,  less  one  and 
three-quarters  acres  conveyed  by  a  former  owner  to  H.  M. 
Naylor.  The  two  parcels  last  mentioned  were  owned  joint- 
ly by  the  intestate  and  Jno.  E.  Stormes,  At  the  death  of 
the  intestate,  the  real  estate,  and  all  interest  therein,  owned 
by  him,  descended  to  his  infant  daughter,  Lucile  Weisiger, 
as  his  only  heir  at  law  subject  to  the  dower  of  the  widow, 
now  Mary  McDonald. 

After  the  death  of  Joe  Weisiger,  and  before  the  death  of 
his  infant  daughter,  her  statutory  guardian,  John  G.  Weis- 
iger, instituted  an  action  in  the  Garrard  Circuit  Court  in 
which  she,  her  mother,  W.  H.  Kinnaird,  administrator  of 
the  estate  of  Joe  Weisiger,  deceased,  and  J.  E.  Stormes, 
joint  owner  of  a  part  of  the  real  estate  mentioned,  were 
made  defendants,  the  objects  of  the  action  being  to  obtain  a 
decree  for  the  sale  of  all  the  real  estate  and  interest  therein 
owned  by  Joe  Weisiger  at  the  time  of  his  death.  It  was 
averred,  in  substance,  in  the  petition  in  that  case  that  the 
lots  could  not  be  divided  without  materially  impairing  their 
value,  and  that  it  would  be  impossible,  in  view  of  their  char- 
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acter  and  location,  to  allot  dower  to  the  widow  so 
as  to  make  the  same  remunerative  to  her,  or  what  would 
be  left  to  the*  infant,  after  the  allotment  of  dower,  re- 
munerative to  her,  but  that  it  would  be  beneficial  to  all 
the  parties  in  interest  to  sell  the  lotiS  separately,  or  in 
connected  parcels,  and  pay  to  the  widow  her  half  of  the 
proceeds  of  the  residence  lot  and  the  value  of  her  dower  in 
the  remainder,  and  to  Stormes  his  half  of  the  proceeds  of 
the  two  parcels  owned  by  him  jointly  with  the  infant  daugh- 
ter of  the  intestate,  which  would  leave  to  the  lat- 
ter the  remainder  as  her  share  of  the  proceeds  of  sale. 

After  all  the  parties  to  the  action  were  brought  before 
the  court  a  decree  was  entered  by  the  chancellor  directing 
the  sale  in  one  body  of  the  residence  lot  on  Lexington 
street,  on  the.  usual  terms,  and  after  the  customary  ad- 
vertisement. The  decree  further  directed  that  one  half 
the  proceeds  realized  from  the  sale  of  the  residence  lot  be 
paid  to  the  widow,  and  that  she  also  be  paid  the  money 
value  of  her  dower  out  of  the  other  half,  and  that  the  re- 
mainder, which  would  be  going  to  the  infant,  should  not  be 
paid  by  the  purchaser,  but  remain  a  lien  on  the  realty  until 
she  became  twenty-one  years  of  age,  or  until  the  execution 
by  her  guardian  of  the  proper  bond,  as  required  by  section 
493,  Civil  Code  Practice.  The  decree  further  directed  that 
the  residue  of  the  realty  be  not  sold  until  ordered  by  the 
court. 

At  the  succeeding  term  of  the  court  a  further  decree  was 
entered,  wherein  it  was  adjudged  that  the  residue  of  the 
realty  be  sold,  for  the  reason  that  it  could  not  be  divided 
without  materially  impairing  its  value  and  the  value  of 
each  share,  and  that  the  best  interest  of  the  infant  required 
that  it  be  sold  for  a  reinvestment  of  her  share  of  the  pro- 
ceeds as  provided  by  law. 
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At  the  same  term  of  the  court  John  G.  Weisiger,  guardian 
of  the  infant,  Lucile  Weisiger,  executed  bond^  with  good 
security,  as  provided  by  section  493  of  the  Code  in  the  case 
of  sales  of  the  real  estate  of  infants,  which  was  duly  ac- 
cepted and  approved  by  the  court.  The  sales  ordered  by 
both  decrees  of  the  court  were  duly  made  by  the  master 
commissioner  as  therein  directed,  and  his  reports  thereof, 
upon  being  filed,  were  approved  by  the  court,  and  from  his 
report  of  the  first  sale  it  appears  that  Mary  McDonald, 
widow  of  the  intestate,  became  the  purchaser  of  the  dwell- 
ing house  and  lot  sold  under  the  first  decree  at  the  price 
of  f3,500.  For  this  sum  she  executed  bond,  with  good  se- 
curity, which  she  upon  its  maturity  paid  in  full,  and  f  1,- 
386.63  thereof  went  into  the  hands  of  the  guardian  of  the 
infant,  which  sum  was  her  share  of  the  proceeds  arising 
from  the  sale  of  the  dwelling  house  and  lot  after  the  widow 
was  paid  her  half  of  the  entire  proceeds  and  the  value  of 
her  dower  in  the  infant's  half.  From  the  report  of  the 
second  sale  made  by  the  commissioner  it  appears  that  the 
residue  of  the  intestate's  real  estate  brought  the  sum  of 
f 5,002,  and  that  after  paying  Stormes  his  half  of  what  was 
realized  from  the  sale  of  the  two  parcels  of  which  he  was 
a  joint  owner  with  the  intestate,  and  paying  to  the  widow 
the  value  of  her  dower  in  the  remainder,  there  was  left  to 
the  infant  $3,933.68,  which  sum  was  also  paid  to  her  guard- 
ian. It  further  appears  that  after  the  sums  realized  from 
the  sales  of  the  real  estate  of  the  infant,  Lucile  Weisiger, 
had  been  paid  to  her  guardian,  and  before  any  steps  had 
been  or  could  be  taken  by  him  or  by  the  court  to  reinvest 
the  same,  her  death  occurred;  following  which  her  admin- 
istrator, W.  H,  Kinnaird,  whose  appointment  and  qualifi- 
cation as  such  has  already  been  recited,  demanded  of  her 
guardian  the  sums  of  money  which  he  had  received  for 
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his  ward  from  the  sales  of  the  real  estate,  and  the  latter 
thereupon  paid  the  administrator  the  sums  so  received  and 
held  by  him,  amounting  in  the  aggregate  to  15,320.33. 
Thereafter  suit  was  brought  in  the  Boyle  Circuit  Court  by 
the  appellants,  John  G.  Weisiger,  M.  C,  Weisiger,  Emma 
Weisiger,  Lucy  W.  Harding  (formerly  Lucy  Weisiger),  and 
her  husband,  Samuel  Harding,  against  the  appellees,  Mary 
McDonald,  and  W.  H.  Kinnaird,  administrator  of  the  estate 
of  Lucile  Weisiger,  deceased,  to  recover  of  them  the  amount 
paid  by  J.  C.  Weisiger,  as  guardian  of  Lucile  Weisiger,  to 
the  administrator  of  the  latter^s  estate.  It  is  alleged  in 
the  petition  that  the  father  and  motheir  of  Joe  Weisiger, 
deceased,  are  both  long  since  dead,  and  that  the  appellants 
J.  C.  and  M.  C.  Weisiger  are  brothers,  and  the  appellants 
Emma  M.  Weisiger  and  Lucy  Harding,  sisters  of  Joe  Weis- 
iger, deceased,  and  that  the  four  named  are  his  only  sur- 
viving brothers  and  sisters,  and  were  the  only  uncles  and 
aunts  and  heirs  at  law  of  his  daughter  Lucile  Weisiger, 
deceased,  and  that  by  reason  of  her  death  in  infancy,  and 
the  fact  that  all  the  real  estate  owned  by  her  descendeS  to 
her  from  her  father,  the  proceeds  thereof  that  were  paidi 
to  the  administrator  by  her  guardian  descended  to  them 
under  and  by  virtue  of  section  1401,  Kentucky  Statutes, 
1899.  It  is  further  averred  in  the  petition  that  the  admin- 
istrator, after  collecting  the  proceeds  of  the  infant's  real 
estate  from  the  guardian,  unlawfully  paid  it  all  over  to 
Mary  McDonald,  mother  of  the  infant;  that  the  latter  has 
wrongfully  converted  it  to  her  own  use,  and  now  holds 
it  without  right,  and  refuses  to  pay  it  to  the  appellants; 
and  they  prayed  judgment  against  her  and  the  adminis- 
trator for  the  amount  thus  converted  by  them. 
The  appellee  filed  a  demurrer  to  the  petition,  which  was 
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sustained  by  the  lower  court,  and  the  petition  dismissed, 
and  from  that  judgment  this  appeal  was  taken. 

Section  1401,  Kentucky  Statutes,  1899,  provides  that  "if 
an  infant  dies  without  issue,  having  the  title  to  real  estate 
derived  by  gift,  devise  or  descent  from  one  of  hid  parents, 
the  whole  shall  descend  to  that  parent  and  his  or  her  kin- 
dred as  hereinbefore  directed,  if  there  is  any;  and  if  none, 
then  in  like  manner  to  the  other  parent  and  his  or  her  kin- 
dred; but  the  kindred  of  one  shall  not  be  so  excluded  by 
the  kindred  of  the  other  parent,  if  the  latter  is  more  re- 
mote than  the  grandfather,  grandmother,  uncles  and  aunts, 
of  the  intestate  and  their  descendants." 

It  Is  conceded  by  the  appellees  that  if  the  real  estate 
that  descended  to  the  infant,  Lucile  Weisiger,  upon  the 
death  of  her  father,  had  remained  unsold,  it  would,  under 
the  statute,  supra,  have  gone  at  her  death  to  the  appellants; 
but  they  contend  that  Inasmuch  as  it  was  converted  into 
money  before  her  death,  it  became  and  must  be  treated  as 
personalty,  and  that  as  subsection  1  of  section  1403,  Ken- 
tucky Statutes,  1899,  directs  that  "the  personal  estate  of 
an  infant  shall  be  distributed  as  if  he  had  died  after  full  age,** 
the  same  went  to  the  mother  at  the  death  of  the  infant, 
and  is  consequently  rightfully  held  by  her. 

In  construing  section  1401  of  the  statute,  supra,  this 
court,  in  Talbot  v.  Talbot,  17  B.  Mon.,  1,  held  that  "the 
purpose  of  the  Legislature  (in  enacting  it)  was  to  limit  the 
descent'  of  the  real  estate  of  an  infant  dying  withoat  issue 
to  that  side  of  the  house  from  which  it  came;"  and  in 
Powers  V.  Dougherty,  83  Ky.,  187,  7  R.,  54,  it  was  also  held 
that  "if  an  infant  dies  without  issue,  having  title  to  real 
estate  derived  from  one  of  his  parents,  the  whole  descends 
to  the  kindred  of  that  parent,  provided  such  kindred  are 
not  more  remote  than  the  grandparents,  uncles,  and  aunts 
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of  the  infant."  Indeed,  in  the  absence  of  any  authoritative 
statement  from  this  court,  the  language  of  the  statute  itself 
clearly  manifests  that  such  is  the  disposition  to  be  made 
of  the  real  estate  of  an  infant  dying  without  issue. 

Subsection  6,  section  494,  chapter  14,  Civil  Code  Practice, 
relating  to  the  sale  of  the  real  estate  of  persons  under  dis- 
ability, expiessly  provides  that  "if  the  owner  of  real  estate 
which  has  been  sold  under  the  provisions  of  this  chapter 
•die  during  Infancy,  or  being  of  unsound  mind  die  intestate, 
or  being  an  adult  married  woman  die  without  having  re- 
ceived the  proceeds  of  sale,  upon  her  written  request,  and 
upon  privy  examination  as  is  authorized  by  this  chapter, 
or  without  disposing  in  the  manner  authorized  by  law  of 
the  property  in  which  the  proceeds  may  have  been  invested, 
the  person  who  would  have  been  entitled  to  the  property 
if  it  had  not  been  sold,  shall  be  entitled  to  the  proceeds,  or 
to  the  property  in  which  they  have  been  invested."  This 
provision  of  the  Code  is,  in  our  opinion,  conclusive  of  the 
question  in  issue  in  the  ease  at  bar.  The  real  estate  of  the 
infant  was  sold  under  chapter  14,  Civil  Code  Practice,  ac- 
cording to  the  terms  of  the  judgment,  for  a  reinvestment 
of  the  proceeds  for  the  infant's  benefit;  but  before  the  re- 
investment was  made  the  infant  died.  In  contemplation  of 
law  the  proceeds  of  her  real  estate  were  still  under  the  con- 
trol of  the  chancellor  at  the  time  of  her  death,  though  in 
the  hands  of  her  guardian,  and  under  the  provision  of  the 
Code,  supra,  they  must  go  to  the  appellants,  as  they  are 
the  i^ersons  who  would  have  been  entitled  to  the  property 
if  it  had  not  been  sold.  In  Pomeroy's  Equity  Jurisprudence, 
see.  1167  (2d  Ed.),  under  the  head  "Compulsory  Sales  of 
Land  under  Statute,  or  by  Order  of  Court,"  it  is  said: 
**Where  land  is  purchased  or  taken  under  compulsory  pow- 
ers conferred  by  statute,  and  the  owner  is  sui  juris,  a  con- 
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version  is  effected.  The  purchase  money,  although  not  yet 
paid,  becomes  to  all  intents  personalty.  But  if  the  owner 
lA  an  infant  or  lunatic,  or  the  land  is  in  settlement,  the 
purchase  money  remains  land;  there  is  no  conversion/' 
The  payment  by  the  commissioner  of  the  proceeds  of  the 
infant's  real  estate  to  her  guardian  was  without  an  order 
from  the  lower  court,  and  without  authority  of  law,  as  was 
the  payment  of  the  same  by  the  infant's  guardian  to  the 
administrator  of  her  estate,  and  manifestly  the  latter  was 
equally  without  authority  to  pay  such  proceeds  to  the 
mother  of  the  infant.  Wherefore  the  judgment  is  reversed, 
and  cause  remanded  to  the  lower  court,  with  directions  to 
overrule  the  demurrer  and  for  further  proceedings  con- 
sistent with  the  opinion  herein. 

Response  to  petition  for  rehearing  by  Judg^  Settle: 

The  question  is  made  by  the  petition  for  rehearing  that 
W.  H.  Kinnaird,  administrator  of  Lucile  Weisiger,  deceased, 
id  not  a  party  to  this  appeal.  We  find  on  page  30  of  the 
record  an  order  which  dismissed  him  as  a  party  to  the 
action,  and  this  order  was,  of  course,  entered  by  the  lower 
court  before  the  appeal  was  taken.  We  were  led  to  think 
him  a  party  to  the  appeal,  as  his  name  appears  as  a  party 
in  the  statement  filed  with  the  record  naming  the  parties 
to  the  appeal.  It  is,  however,  not  material  to  the  decision 
of  the  appeal  by  this  court  that  he  should  have  been  a 
party  to  the  record.  Appellants,  upon  the  ground  that 
Mary  A.  McDonald  had  illegally  received  and  converted  the 
proceeds  of  her  infant  daughter's  real  estate  to  which  they 
were  eititled,  no  matter  by  whom  paid  to  her,  had  the 
right  to  sue  her  alone  to  recover  it,  or  to  dismiss  others 
whom  they  had  sued  with  her,  and  seek  a  recovery  against 
her  alone.    The  judgment  and  opinion  of  this  court  can  not, 
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of  course,  affect  Kinnaird,  as  he  was  dismissed  from  the 
case  in  the  court  below 

A  careful  examination  of  the  petition  for  rehearing  has 
failed  to  indicate  to  our  minds  any  error  in  the  conclusions 
expressed  in  the  opinion  herein,  wherefore  the  opinion  is 
modified  to  the  extent  of  declaring  that  it  does  not  apply 
to  Kinnaird,  and  the  petition  for  rehearing  is  overruled. 


Case  92 — Action  bt  Hebman  Petzold  aqainst  E.  W.  Wn.soN  and 
Othebs  to  Bnfobce  a  Mobtoage  on  Land. — Nov.  24. 

Wilson,  &c.,  Y.  Petzold. 

appeal  FBOH  JEFFERSON  dBCUrT  COUBT,  CHANCEBT  DIVISION. 

LuLA  Bentlet  Pubcrased  Land  at  Decbetal  Sale,  iLND  fbom  an 

OrDEB     Ck>NFIBMINO    THE    SaLE,     ShE    AND     DEFENDANTS     APPEAL. 

Affibmsd. 

FOBECLOSUBB  SALE — ^NOTICE — PUBLICATION   IN   DaiLT   PapeB. 

Held:  1.  Where  a  decree  directs  a  sale  of  mortgaged  property  to 
satisfy  th«  debt,  and  requires  an  advertisement  of  the  sale  in 
a  certain  paper  for  three  consecutive  days  next  preceding  the 
day  of  sale,  in  compliance  with  Act  March  24,  1902  (Acts  1902, 
p.  213,  a  92),  an  advertisement  on  Thursday,  Friday  and  Sat- 
urday in  a  paper  published  daily  except  Sunday*  where  the 
sale  was  made  on  the  following  Monday,  was  sufficient. 

M.  A.,  D.  A.,  AND  J.  G.  SACHS  and  DAVID  9AiCHS  LEVY,  tob 

APPELLANTS. 

POINTS   AND   AUTHORITIES, 

1.  Act  Of  Legislature  regulating  public  advertising  found  on 
page  218  of  the  Acts  of  1902,  and  construction  thereof.  Daily, 
Webster's  definition  thereof  and  meaning  as  used  in  the  act. 
Xext,  Webster's  definition  thereof  and  meaning  as  used  in  the 
act,  section  460,  Kentucky  Statutes.  Clark  on  Interpretation  of 
Laws,  pp.   86-7-8-9,  etc.;   Endlich  on  Interpretation  of  Stat- 
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utea,  sees.  4,  5,  6,  7;   Senate  Journal  for  1902,  p.  &45;   House 
Journal  for  1902,  p.  1214. 

2.  Distinction  where  Sunday  is,  in  a  series  of  days  for  the 
doing  of  an  act  required  to  be  done  in  court,  aoMl  wben  the  act 
does  not  so  have  to  be  done.    I/ong  v.  Hughes,  1  DuvalU  p.  387. 

3.  Sunday  is,  nevertheless,  a  day,  although  it  may  not  be  a 
judicial  day  a&d  legal  advertisements  and  notices  may  be  pub- 
lished on  that  day.  Medland  y.  Linton,  60  Neb.,  p.  251;  City 
of  Knoxville  v.  Knoxville  Water  Works,  64  S.  iW.  Rep.,  p. 
1076;  Kingsburry  v.  Buckner,  70  111.,  514;  Taylor  t.  Palmer, 
31  CaL,  p.  240;  Miles  v.  MoDermott,  31  Cal.,  p.  271;  Clapton 
v.  Taylor,  49  Missouri  App.,  p.  126;  Savings,  &c.  v.  Thomp- 
son, 32  Cal.,  347;  Gordon  v.  People,  154  111.,  664;  City  of  St 
Joseph  V.  Landis,  54  Miss.  App.,  315;  Ormsby  v.  City  of  Louis- 
ville, 79  Ky.,  202,  &olds  that  the  publication  of  notices  on  Sun- 
day is  good,  when  .^nday  is  one  of  a  series  of  days  on  which 
the  advertisement  is  made,  but  not  good  when  Sunday  is  the 
only  day  on  which  the  publication  is  made,  or  when  Sunday 
is  the  first  day  of  the  series  on  which  the  advertisement  is 
made;  and  that  casei,  in  effect,  holds  that  each  publicatton 
through  a  series  of  days  is  not  a  separate  act,  but  the  publica- 
tion is  one  continuous  act  as  of  the  day  ot  the  first  publi- 
cation. 

4.  The  act  of  the  commissioner  in  advertising  and  making 
a  judicial  sale  is  purely  a  ministerial  act  and  in  no  way  a  ju- 
dicial one. 

5.  Distinction  between  judicial  and  ministerial  acts  on  non- 
judicial days. 

Ministerial  acts  can  be  performed  on  Simdays,  holidays 
and  all  days  that  are  dies  non  jwridicus,  whei*©  judicial!  acts 
could  not  ba  McNally's  Case,  9  Coke,  p.  166;  Commonwealth 
V.  Marrow,  3  Brewster  (Penn.),  419;  Klger  T.  Coates,  18  Ind., 
153;  Hadley  v.  Musselman,  104  Ind.,  459;  In  re  Worthington. 
7  Blssell  (U.  S.,  Clr.),  455;  Hanover  Fire  Ins.  Co.  v.  Shrader, 
30  Law  Rep.  Ann.,  498;  Matthews  v.  Ansley,  31  Ala.,  20. 

6.  Advertisement  or  publication  of  notice  oo  Sunday,  where 
it  is  an  intervening  day  in  a  series  of  days  on  which  the  ad- 
vertisement is  to  be  made,  is  good.  Kingsburry  v.  Buckner. 
70  111.,  514;  Taylor  v.  Palmer.  31  Cal.,  240;  Miles  v.  McDer- 
mott,  31  Cal.,  271;  Gordon  v.  People,  154  111.,  664;  City  of 
St.  Joseph  V.  Landis,  54  Missouri  App.,  315;  Ormsby  v.  City  of 
Louisville,  79  Ky.,  202. 

7.  PublicatloQ  of  notice  on  Sunday,  where  Sunday  Is  the 
last  diay  of  the  series,  is  good.  Clapton  v.  Taylor,  49  Mis- 
souri App.,  126;   Savings,  &c  v.  Thompson,  82  CaL,  847;   See 
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Knoxville  v.  Knoxville  Water  Oa,  64  S.  W.  Rep.,  1076;  Ormsby 
V.  City  of  Louisville,  79  Ky.,  202. 

8.  Sunday  newspapers  have  become  a  necessity  in  modern 
times  and  should  be  excepted  on  that  account,  like  railroads, 
from  the  operation  of  the  so-called  Sunday  laws,  and  therefore 
notices  publisiued  in  Sunday  newspapers  siiould  be  held  good. 
Common>wealth  v.  L.  ft  N.  R.  R.,  80  Ky.,  295;  Commonwealth  v. 
Matthews,  152  Penn.,  166. 

LIEBER  ft  LINCOLN,  attobneys  fob  appellee. 
STATEMENT. 

This  actiOA  was  Instituted  In  the  Jefferson  circuit  court  in 
May,  1902  by  the  appellee,  Herman  Petzold,  to  enforce  a  mort- 
eae&  on  real  estate  in  the  city  of  Louisville,  executed  by  the  ap- 
pellants, &  W.  Wilson  and  wife. 

Final  judgment  was  entered  October  25,  1902,  directing 
a  aale  of  the  mortgaged  property  to  satisfy  the  debt,  and  re- 
quiring notice  of  the  sale  to  be  given  by  printed  hand-bills. 
And  also  by  advertisement  in  the  Louisville  Elvening  Times 
for  three  conseoutive  days  next  preceding  the  day  of  sale,  li& 
compliance  with  the  act  of  March  24,  1902.  The  advertise- 
ment wafi  had  in  the  Louisville  Evening  Times  on  Thursday, 
Friday  and  Saturday  (November  6th,  7th  and  8th),  and  the 
fule  was  made  November  10,  1902,  thus  excluding  Sunday. 
Lula  Bentley  became  the  purchaser  at  the  sale,  but  refused  to 
comply,  assigning  as  grounds  therefor: 

1.  That  the  sale  was  not  advertised  for  three  days  next  pre- 
ceding the  day  of  sale  as  required  by  law;  and 

2.  and  3.  That  certain  special  tax  liens  existed  against  the 
property  sold,  the  holders  of  which  were  not  madef  parties  de- 
fendant 

The  court,  upon  due  notice,  summarily  ascertained  these  spec- 
ial taxes  under  the  statute  (Kentucky  Statutes,  sec.  989),  over- 
ruled the  exceptions  and  confirmed  the  sale. 

This  Involves,  First,  the  constitutionality  of  the  act  of 
March  24,  1902.  and  if  constitutional,  then.  Second,  Is  the  ad- 
vertisement made  a  compliance  with  the  requirements  of  said 
act? 

POINTS   AND   AUTHORITIES. 

1.  The  act  of  March  24,  1902,  Is  unconstitutional  because 
the  subject  matter  of  the  act  is  not  expressed  in  the  title.  (Con- 
stitution, sec.  51.) 

2.  But,  assuming  that  the  act  of  March  24,  1902,   is  oonstl- 
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tutional,  It  has  no  application  to  Judicial  sales  in  Jefferson 
county,  as  newspaper  advertisement  of  such  sales  Is  provided 
for  by  the  provisions  of  the  special  act  governing  "oonrts  hav- 
ing continuous  sessions"  (Act  Dec  30,  1892,  now  sec  1011, 
Kentuclsy  Statutes),  enacted  under  the  express  authority  of  the 
Constitution.     (Constitution,  sec  59,  subsec.  1.) 

3.  But,  assuming  that  the  act  of  March  24,  1902,  is  consti- 
tutional and  applies  to  "courts  having  continuous  sessions," 
we  maintain  that  the  advertisement  in  this  case  is  in  accord^* 
ance  with  the  requirements  of  tlhe  statute,  because^ 

(1)  a.  All  servile  work  is  forbidden  on  Sunday.  (Kentucky 
Statutes,  sec.  1321);  Smith  v.  Wiloox.  24  N.  Y.,  353;  Mur- 
phy V.  Simpson,  14  B.  Mon.,  337;  Slade  v.  Arnold,  14  B.  Bfton., 
232. 

(2)  b,  PubUoatioD.  and  distribution  of  iiewspapers  on  Sunday 
is  servile  work  and  within  the  prohibition  of  the  statute.  Com- 
monwealth  V.   Matthews,   152   Penn.    St,   166. 

Therefore,  publicatloa  on  Sunday,  being  fbrbidden  by  ex- 
press statute,  can  not  be  included  in  the  **three  conseaUive 
days  next  preceding^**  where  the  sale  is  required  by  law  to  be 
made  on  a  Monday.  Brannin  v.  City  of  "Louisville,  MS3.  Opin., 
Apr.  12,  1881,  (2  Ky.  R.,  384);  Redd  Bros  v.  Johnson.  MSS. 
Opin.,  1880;  Ormsby  v.  City  of  Louisville.  79  Ky.,  201;  Shaw 
V.  Williams,  87  Ind.,  158;  Scammon  v.  Chicaeo,  40  Ills.,  146; 
Sewall  V.  St  Paul,  20  Minn.,  511;  Sawyer  v.  CargU^  72  Gsl, 
290. 

(2)  o.  A  "daily  newspaper,"  according  to  the  accepted  rule 
of  the  entire  newspaper  profession.  Is  "a  newspaper  published 
six  secular  days  in  each  week,**  and  this  definition  is  recognized 
and  enforced  by  the  courts.  Klchardson  v.  Tobin,  45  Cal.,  30; 
Railton  v.  Lander,  126  111..  219;  Scammon  v.  Chicago,  40  Ills., 
1^6. 

6.  The  act  of  March  24,  1902.  requires  the  advertisement  to 
be  publi^ed  in  a  **daity  newspaper"  for  three  consecutive  days 
next,**  etc 

Therefore,  the  Sunday  issue  being  no  part  of  the  "daily  news- 
paper," in  order  to  comply  with  the  law  requiring  publication 
in  a  "daily,"  the  advertisement  must  be  had  on  Thursdas/,  Fri- 
day and  Saturday,  where  thq  sale  Is  made  on  Monday.  Scam- 
mon v.  C?hicago,  40  Ills..  150. 

The  queation  involved  is  of  the  most  serious  moment,  as  the  act 
in  question  requires  the  aoinual  expenditure  of  large  sums  of 
money  for  advertising,  without  apparent  benefit  either  to  the 
creditor  or  the  debtor  defendant 
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Opinion  op  the  court  by  JUDG>E  NUNN — Affirming. 

This  action  was  instituted  in  the  Jeflferson  Circuit  Court 
in  May,  1902,  by  the  appellee,  Herman  Petzold,  to  enforce 
a  mortgage  on  real  estate  in  the  city  of  Louisville  executed 
by  the  appellants  E.  W.  Wilson  and  wife.  Pinal  judgment 
was  entered  October  25,  1902,  directing  a  sale  of  the  mort- 
gaged property  to  satisfy  the  debt,  and  requiring  notice  of 
the  sale  to  be  given,  by  printed  handbills,  and  also  by  ad- 
vertisements in  the  Louisville  Evening  Times  for  three  con- 
secutive days  next  preceding  the  day  of  sale,  in  compliance 
with  the  act  of  March  24,  1902  (Acts  1902,  p.  213,  c.  92). 
The  advertisement  was  properly  made  by  handbills,  and 
was  also  advertised  in  the  Louisville  Evening  Times  on 
Thursday,  Friday,  and  Saturday,  November  6th,  7th,  and 
8th;  and  the  sale  was  made  November  10,  1902,  thus  ex- 
cluding Sunday.  One  of  the  appellants,  Lula  Bently,  be- 
came the  purchaser  at  the  sale,  but  refused  to  comply,  as- 
signing as  grounds  therefor,  first,  that  the  sale  was  not 
advertised  for  three  days  next  preceding  the  day  of  sale> 
as  required  by  law;  second,  that  certain  special  tax  liens 
existed  against  the  property  sold,  the  holders  of  which  were 
not  made  parties  defendant.  The  court,  upon  due  notice, 
summarily  ascertained  these  special  taxes  and  liens  under 
the  statute  (Ky.  St.,  1899,  sec.  989),  overruled  the  excep- 
tions, and  confirmed  the  sale. 

The  only  question  to  be  determined  by  the  court  upon  this 
appeal  is  whether  or  not  the  publication  of  this  advertise- 
ment of  sale  in  the  Louisville  Evening  Times  on  Thursdav 
Friday,  and  Saturday  next  preceding  the  day  of  sale,  on 
Monday,  was  in  compliance  with  the  requirements  of  the 
statutes.  It  is  contended  by  the  appellants  that  it  was 
not  a  compliance;  that  the  advertisement  should  have  been 
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in  a  Sunday  issue,  to  have  met  the  requirements,  and  the 
Louisville  Evening  Times,  by  reason  of  its  not  being  publish- 
ed on  Sunday,  was  and  is  not  a  daily  paper.  We  are  of 
the  opinion  that  it  was  aad  is  a  daily  paper,  within  the 
meaning  of  the  statutes.  It  is  agreed  that  it  was  issued 
every  day  of  the  week  except  Sunday.  If  this  be  true,  it 
was  a  daily  newspaper,  within  the  meaning  of  the  statutes, 
which  employs  the  term  "daily  newspaper*'  in  contradis- 
tinction to  the  term  "weekly,"  "semiweekly,*'  or  "tri- 
weekly" newspaper.  The  term  was  and  is  to  be  used  in 
its  usual  and  proper  sense,  and,  in  this  sense,  it  is  clear 
that  a  paper  which  according  to  its  usual  custom  is  pub- 
lished every  day  of  the  week,  except  one,  is  a  daily  paper. 
Otheiwise  a  paper  which  is  published  every  day  except 
Sunday  would  not  be  a  daily  newspaper.  The  term  in  its 
proper  sense,  does  not  admit  of  this  construction.  The 
Legislature,  in  the  enactment  of  this  statute,  certainly  did 
not  mean  that  no  paper  was  a  daily  paper  except  those  pub- 
lished seven  days  in  the  week.  See  Richardson  v.  Tobin,  45 
Cal.,  30,  and  Ormsby  v.  City  of  Louisville,  79  Ky.,  201,  2 
H.,  297. 

In  our  opinion,  the  publication  in  the  Times  of  this  sale 
on  the  last  three  secular  days  next  preceding  the  day  of 
sale  was  a  sufficient  compliance  with  the  act  in  question, 
and  the  sale  was  legal  in  all  respects.  Having  arrived  at 
this  conclusion,  we  deem  it  unnecessary  to  consider  the 
many  other  questions  raised  and  discussed  by  the  parties 
in  their  briefs.  Wherefore  the  judgment  of  the  lower  court 
is  affirmed. 
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Case  93-hAction  bt  Claude  Thomas  aoainbt  F.  ft  0.  RailWat 

COMPANT   FOB   THE   POSSESSION   OS'  CeBTAIN   CaTTLE. — ^NOV.    24. 

Thomas  v,  Frankfort  &  Cincinnati  Ey.  Co. 

appeal  ¥boi£  boubbon  cibcuit  c0x7bt. 

Judgment  fob  Defendant  and  Plaintiff  Appeals.  .Affibmed. 

Railboads — 'Fbeioht  Charges —  Contract —  Ratification —  Ljen — 
Charges  Advanced— 'Negligence  of  Connecting  Cabbieb. 

Held:  1.  The  acceptance  by  a  railroad  company  of  cars  of  freight 
from  the  initial  carrier  thereof  does  not  operate  as  a  ratifica- 
tion of  an  oral  contract  between  the  initial  carrier  and  the 
consignor  to  carry  the  gceods  for  leas  than  the  usual  rate. 

2.  Where  a  common   carrier  accepts   freight  without   special    con- 

tract as  to  the  rate  to  be  charged,  the  law  Implies  an  under- 
taking to  charge  the  usual  rate. 

3.  A  carrier  has  a  lien  on  freight  transpoiNted  by  It  for  the  usual 

charges  of  such  transportation. 

4.  A  common  carrier's  lien  for  charges  of  transportation  includes 

charges  which  it  may  have  advanced  to  a  preceding  carrier. 

5.  A  common  carrier's  lien  for  transportation  charges  is  not  affect- 

ed by  the  fact  that  the  previous  carrier  has  been  in  default 
by  reason  of  damage  to  the  soods. 

6.  In  the  absence  of  a  special  contract  to  deliver  freight  at  a  point 

beyond  its  line,  a  common  carrier  Is  not  liable  for  negligence 
occurring  after  its  delivery  of  the  freight  to  a  connecting  car- 
rier. 

MoMILLiAN  ft  TALBOTT  fob  appellant. 

The  plaintiff  contends: 

1.  That  the  court  erred  in  sustaining  a  demurrer  to  his 
reply  which  contained  a  traverse  of  material  allegations  in  the 
answer — for  example;  a  trayerse  of  the  allegation  that  appellee 
had  paid  freight  charges  to  its  connecting  railroad  line. 

2.  That  the  oourt  erred  In  disregarding  the  reply  (treating 
it  on  demurrer  as  utterly  ineffectual  for  any  purpose)  and  in 
rendering.  Judgment  for  appellee  without  any  proof  In  the  face 
of  such  denial  or  traverse  In  the  reply. 

3.  That  the  court  erred  In  sustaining  a  demurrer  to  his  re- 
ply and  rejecting  the  whole  of  the  reply  when  it  set  up  aClrm 
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atively  that  hj  contract  it  waa  not  to  pay  more  than  $180 
for  freight  charges. 

4.  That  the  court  erred  Ia  not  treating  eo  much  of  the  reply 
as  set  out  the  contract  of  shipment  and  the  breach  thereof  as 
a  defense  to  the  claim  for  freight,  at  least  to  the  amount  of 
such  freight 

6.  The  court  erred  in  rendering  pemonal  judgment  when 
there  was  no  allegation  showing  a  personal  liability. 

6.  The  answer  is  more  in  the  nature  of  a  set-off  than  a  coun- 
terclaim, and  a  counterclaim  in  the  reply  was  therefore  per- 
missible, hence  not  only  damages  t)0  the  amount  of  the  frei£^ 
but  all  of  the  damages  that  could  be  established  siwuld  have 
been  considered. 

7.  The  counterclaim  or  set-off  in  the  answer  should  not  be  al- 
lowed in  an  action  of  this  nature  and  the)  appeKee  should  be 
limited  to  alleging  and  showing  fblB  freight  lien^  merely  for 
the  purpose  of  defeating  the  action  for  Immediate  possession. 

8.  Even  if  such  a  counterclaim  or  set-off  can  be  allowed  in 
an  action  of  this  nature,  the  counterclaim  or  setoff  herein  is 
bad  on  demurrer  In  failing  to  set  out  the  contract  of  shipment 
and  performance  thereof. 

Wherefore,  appellant  prays  a  reversal  of  the  Judgment  here- 
in, for  costs  and  all  proper  relief. 

AUTHORITIES. 

1.  For  a  case  pleading  a  counterclaim  against  a  counterclaim, 
see  Nutter  against  Johnson,  80  Ky.,  426. 

fi.  Misnomer  in  calling  a  set-off  a  counterclaim  or  a  coun- 
ter-claim a  set-off,  does  not  affect  the  rights  of  the  parties. 
CHvil  Code,  sec.  97,  subeec.  4. 

8.  For  authority  to  the  effect  that  appellant  had  the  rlg^t 
to  allege  and  prove  the  contract  of  shipment  and  the  violation 
thereof  as  ^  defense  against  appellee's  claim  for  freight  charges, 
and  that  to  the  extent  of  such  freight  charges  such  conten- 
tion of  appelleint  was  defensive  omly  and  not  in  reality  a  coun- 
terclaim and  set-off.  See  quotation  In  brief  from  Boggs  ft  Rus- 
fiell  against  Martin,  13  B.  Monroe,  242. 

D.  W.  LINDS-EY,  TOHN  B.  LINDSEY  aktd  JOHN  a  SMITH,  at^ 

TOBITinrS   FOB  APPEXLEES. 

1.  The  contract  of  shipment  is  not  questioned,  aiMl  hence  is 
obligatory  on  the  plaintiff. 

2.  Plaintiff  had  to  comply  with  Wg  contract  Including  the 
I>ayment  of  the  freight    charges  against  the  cattle  before   he 
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could   demand  their  possession  or  aver  a  breach  of  the  con- 
tract by  any  of  the  railway  companies. 

3.  A  railroad  company  In  possession  of  freight,  in  delivering 
it  to  a  connecting  line,  acts  as  the  agent  of  the  consignee  who 
can  not  question  the  act  of  the  connecting  line  in  the  pre-pay- 
ment  of  the  charges  on  receiving  the  freight,  and  the  car- 
rier had  a  lien  on  the  freight  for  its  own  charges  (tnd  for 
those  it  advanced. 

AUTHORITIES. 

1.  Validity  of  the  contract  of  carriage.  Adams  Express  Co. 
V.  Loeb,  7  Bush,  500;  U  &  N.  R.  R.  Co.  v.  Brownlee,  14  Bush, 
590;  Sutherland  v.  National  Bank,  75  Ky.,  250. 

2.  Any  right  of  action  of  appellant  is  only  under  the  contract 
of  carriage.    Smith  v.  Lewis,  3  B.  M.,  231. 

3.  That  the  O.  N.  0.  &  T.  P.  R.  R.  €o.,  was  agent  of  plai&tifl. 
L.  &  N.  R.  R.  Co.  V.  Spalding,  7  Ky.  Law  Rep.,  211. 

4.  That  defendant  bad  Hen  on  the  cattle  for  all  freight 
charges.    Caye  v.  Pools,  assignee.,  21  Ky.  Law  Rep.,  1600. 

5.  That  defendant's  counterclaim  was  correctly  plead.  Civil 
Code,  sec.  96,  subsec.  1. 

6.  That  there  can  be  no  counterclaim  in  a  reply  to  a  counter- 
claim in  answer.  Civil  Code,  sec.  Ill,  subsecs.  2,  3;  Procter  v. 
Johnson.  16  Ky.  Law  Rep.,  60;  Mount  T.  L.  &  N.  R  R.  Co., 
2  Ky.  Law  Rep.,  221;  Brown  v.  Phillips,  3  Bush,  356. 

Opinion  of  the  coubt  by  CHIEF  JUSTICE  BITRNAM — Affirming. 

This  action  was  instituted  by  the  appellant,  Claude  M. 
Thomas,  against  the  appellee,  the  Frankfort  &  Cincinnati 
Railway  Company,  under  section  181  of  the  Civil  Code,  for 
the  possession  of  116  head  of  feeding  cattle,  which  he  al- 
leged were  wrongfuJly  detained  from  him,  and  for  flOO  in 
damages.  The  defendant  answered  on  December  6,  1897, 
that  at  8:30  a.  m.  the  plaintiff,  through  his  agent,  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Railway  Company, 
delivered  to  it  at  Georgetown,  Ky.,  in  the  usual  course  of 
business,  three  cars  of  cattle  to  be  shipped  over  its  line  to 
Paris,  Ky.;  that  it  paid  the  agent  to  the  plaintiff  ?201 
freight  reported  to  be  due  thereon;  that  it  transported  the 
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three  cars  over  its  line  from  Georgetown  to  Paris,  their 
destination,  and  that  its  charges  were  f  12,  which  had  never 
been  paid;  and  that  it  had  a  lien  for  the  |201  paid  to  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company^ 
and  for  its  own  charges,  amounting  in  the  aggregate  to 
1213;  and  that  it  had  refused  to  surrender  the  possession  of 
the  cattle  until  this  amount  was  paid — and  asked  that  it 
be  adjudged  a  lien  upon  the  cattle,  and  for  a  sale  of  a  suffi- 
cient number  to  satisfy  its  bill.  The  plaintiff  replied  that 
on  the  2d  day  of  December,  1897,  he  had  contracted  with 
the  Memphis  &  Charlestown  Railroad  Company  to  trans- 
port from  Decatur,  Ala.,  to  Paris,  Ky.,  over  its  own  and 
connecting  lines,  110  head  of  cattle,  which  were  to  be  shipped 
in  three  cars  at  the  agreed  price  of  f60  per  car  load,  or 
|180  for  all;  that  the  cattle  were  to  be  delivered  at  Paris, 
Ky.,  on  Friday,  December  3,  1897;  that  either  the  Memphis 
&  Charlestown  Railroad  Company  was  authorized  to  make 
this  contract  for  a  through  shipment  by  its  connecting  lines, 
or  that  the  connecting  lines,  by  acceptance  of  the  freight, 
ratified  the  contract  made  with  him  by  the  Memphis  & 
Charlestown  Railroad  Company;  that  the  delivery  of  the 
cattle  to  him  at  Paris,  Ky.,  had  been  delayed  between  fifty, 
and  sixty  hours  in  excess  of  the  time  agreed  upon;  and 
that  during  this  interval  they  had  suffered  from  want  of 
food  and  water  to  such  an  extent  as  to  damage  them  at 
least  ?250,  which  he  pleaded  by  way  of  set-oflf  and  counter- 
claim. Plaintiff  filed  with  his  reply,  and  as  a  part  thereof, 
a  bill  of  lading,  which  was  delivered  to  him  by  the  Mem- 
phis &  Charlestown  Railroad  Company  on  the  delivery  of 
the  cattle  to  them,  and  which  contains  the  following  stipu- 
lation: "I  agree  that  the  said  Memphis  and  Charlestown  R. 
R.  Co.  is  only  bound  to  carry  said  live  stock  to  its  freight 
station  at ,  and  there  have  the  same  ready  to  be  de- 
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livered  and  unloaded  by  the  consignee  or  upon  his  orders, 
or  to  such  company  or  carrier  (if  the  same  is  to  be  for- 
warded beyond  said  station)  whose  lines  may  be  consider- 
ed as  forming  a  part  of  the  route  to  the  destination  to 
which  said  stock  is  consigned;  and  I  expressly  agree  that 
the  responsibility  and  liability  of  said  Memphis  and  Charles- 
town  R.  R.  Co.,  and  any  and  all  connecting  lines  or  com- 
panies as  common  carriers  shall  cease  at  the  end  of  their 
respective  roads  or  routes.  ...  I  further  agree  that 
I  will  load,  unload  or  transfer  said  stock  at  my  own  risk 
and  expense,  and  that  in  the  event  of  accidents  or  delays 
from  any  cause  whatever,  I  will,  at  my  own  expense,  feed, 
water  and  take  care  of  said  stock,  or  cause  the  same  to  be 
done  for  me."  The  bill  of  lading  does  not  set  out  the  al- 
leged or  any  agreement  as  to  the  price  for  which  the  cattle 
were  to  be  transported.  The  defendant  filed  a  general  de- 
murrer to  the  reply,  which  was  sustained,  and,  plaintiff  de- 
clining to  plead  further,  judgment  was  entered  for  the  de- 
fendant, and  plaintiff  has  appealed. 

The  reply  contains  no  allegation  that  the  Frankfort  & 
Cincinnati  Railroad  Company  ever  authorized  the  Mem- 
phis &  Charleston  Railroad  Company  to  contract  for  it  for 
a  through  rate  on  the  stock  at  $60  a  car  from  Decatur  to 
Paris,  or  that  it  had  any  knowledge  of  such  alleged  con- 
tract when  it  received  these  cars  from  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Company  at  Georgetown, 
Ky.  And  there  is  certainly  nothing  in  the  mere  acceptance 
by  them  of  these  cars  to  authorize  the  inference  that  it 
ratified  the  alleged  parol  contract  for  a  through  rate  of 
|180,  as  it  had  no  right,  under  the  law,  to  refuse  to  re- 
ceive from  a  connecting  line  cars  of  such  line  loaded  with 
freight  which  is  ordinarily  transported  between  railroad 
companies  according  to  the  proi)er  and  usual  course  of  bus- 
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iness.  5  Encyl.  of  Law  (2d  Ed.),  160,  and  authorities  there 
cited.  As  the  bill  of  lading  is  silent  as  to  the  charges  at 
which  the  stock  was  to  be  transported,  and  appellee  had 
no  information  of  the  alleged  special  parol  contract,  the 
law  implies  an  undertaking  to  carry  at  the  usual  and  ordi- 
nary rate  for  which  such  services  are  performed,  and  there 
is  no  allegation  in  the  reply  that  the  charge  of  |213  was  in 
excess  of  the  usual  and  ordinary  rate.  See  Georgia  R.  Co. 
V.  Murray  (Ga.),  US.  E.,  779.  And  a  carrier  has  a  lien  on 
freight  transported  by  it  for  the  usual  customary  charges 
of  such  transportation.  And  this  lien  covers  charges  which 
a  connecting  carrier  has  advanced  to  the  preceding  carrier. 
See  6  Cyc,  502;  Caye  v.  Pool's  Assignee  (108  Ky.,  124,  21 
R.,  1600),  55  S.  W.,  887,  49  L.  R.  A.,  251.  Nor  will  the  lien 
be  affected  by  the  fact  that  the  previous  carrier  has  been 
in  default  by  reason  of  damage  to  the  goods.  See  Bowman 
V.  Hilton,  11  Ohio,  303,  and  Ray  on  Negligence  of  Imposed 
Duties,  864.  There  is  no  allegation  of  negligence  on  the 
part  of  appellee  after  the  receipt  by  them  of  the  cars  from 
either  connecting  carrier  at  Georgetown,  Ky.  Besides,  the 
claim  for  damages  in  this  case  is  based  upon  the  alleged 
contract  of  the  Memphis  &  Charlestown  Railroad  Company 
to  deliver  the  cattle  in  Paris,  Ky.,  on  Friday,  December  3, 
1897,  whilst  the  bill  of  lading,  which  is  made  a  part  of  the 
reply,  contains  no  such  stipulation,  but  only  undertakes  to 
carry  the  cars  to  the  end  of  their  line  and  deliver  them  to 
the  connecting  carrier.  The  law  is  well  settled  that  in 
the  absence  of  a  special  contract  by  the  carrier  to  deliver 
stock  at  a  point  beyond  its  line,  it  is  not  liable  for  negli- 
gence after  its  delivery  to  the  connecting  carrier.  See  L. 
&  N.R.CO.  V.  Cooper  (19  R.,  1152), 42  S.  W.,1134;  Biyan 
V.  M.  &  P.  R.  Co.,  74  Ky.,  597;  L.  &  N.  R.  Co.  v.  Tiirter  (19 
R.,  229),  39  S.  W.,  698;  Elliott  on  Railroads,  sec.  433;  Ire- 
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land  V.  Mobile  &  Ohio  R.  Co.,  105  Ky.,  400,  20  R.,  1586,  49 
S.  W.,  188,  453.  In  the  case  of  Boogs,  &c.,  v.  Martin,  52 
Ky.,  239,  the  entire  shipment  was  by  one  vessel  from  New 
Orleans  to  Louisville,  There  was  no  question  of  the  pay- 
ment by  the  delivering  carrier  of  charges  to  the  preceding 
carrier,  and  therefore  has  not  application  to  the  facts  of 
this  case.  But  it  was  there  held  that  a  carrier  had  a  lien 
on  goods  carried,  which  he  might  detain  until  the  freight 
was  paid. 
For  reasons  indicated,  the  judgment  is  afifirmed. 


Case  94 — ^Action  by  W.  W.  Maydwell,  and  Others  against  the 
City  of  Louisville,  to  Enjoin  the  CJollection  of  a  Tax  for 
Sprinklino   Streets  of  the  City. — Nov.   25. 
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appeal  from   JEFFERSON   CIRCUIT  COURT,   CHANCERY  DIVISION 

Judgment  for  Defendant  and  Plaintiffs  Appeal.    Affirmed. 
Cities — Taxation — Street  Sprinkling — Public  Purpose. 

Held:  1.  The  sprinkling  of  city  streets,  being  necessary  to  pre- 
serve the  public  health  aind  oomfort,  is  a  public  purpose;  and 
hence  an  ordinance  levying  a  tax  for  street  sprinkling  pur- 
poses Is  not  unoonstitutional,  under  Const.,  section  171,  pro- 
viding that  taxes  shall  be  levied  and  collected  tor  public  pur- 
poses only. 

I*AN^  ft  HARRISON,  attorneys  for  appellant. 
(No  brief  by  appellant) 

H.  L,  STONE,  CITY  attorney,  fob  appellee. 

1.  The  levy  of  a  tax  for  sprinkling  streets  is  valid,  because 
for  a  public  or  governmental  purpose. 

2.  The  contract  made  by  the  board  of  public  ^wiorks  and  ap- 
proved by  the  general  council,  was  a  proper  exercise  of  the 
powers  vested  in  them. 
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AUTHORITIE5S  CITED. 

Clark  V.  Louisville,  90  Ky.,  &20;  City  of  Dayton  v.  Belle- 
vue  Water  Co.,  &c.,  20  R.,  104;  McDonald  v.  City  of  Louisville, 
24  R.,  271;  Cooley  on  Taxation,  3d  ed.,  vol.  1,  pp.  84,  165,  alsD 
vol,  2,  p.  1178;  City  of  Owensboro  v.  Com.,  20  R.,  1281;  Ken- 
tucky Statutes,  sec.  2825. 

Opinion  of  the  coubt  by  JUDGE  BARKER— iAtfibmino. 

The  appellants,  who  are  citizens  and  taxpayers  of  Louis- 
ville, Ky.  (a  city  of  the  first  class),  instituted  this  action  for 
the  purpose  of  enjoining  the  collection  and  disbursement 
of  a  tax  of  three  cents  on  each  f  100  worth  of  taxable  prop- 
erty for  the  purpose  of  sprinkling  the  streets  of  the  city. 
They  claim  the  sprinkling  of  the  streets  is  not  a  public  pur- 
pose, and  that,  therefore,  so  much  of  the  ordinance  as  pro- 
vides for  the  tax  is  unconstitutional  and  void.  This  is  the 
question  involved  in  this  litigation. 

Section  171  of  the  Constitution  provides:  "The  General 
Assembly  shall  provide  by  law  an  annual  tax,  which,  with 
other  resources,  shall  be  suflBcient  to  defray  the  estimated 
expenses  of  the  Commonwealth  for  each  fiscal  year.  Taxes 
shall  be  levied  and  collected  for  public  purposes  only.  They 
shall  be  uniform  upon  all  property  subject  to  taxation  with- 
in the  territorial  limits  of  the  authority  levying  the  tax; 
and  all  taxes  shall  be  levied  and  collected  by  general  laws." 
Section  181:  "The  General  Assembly  shall  not  impose 
taxes  for  the  purposes  of  any  county,  city,  town,  or  other 
municipal  corporation,  but  may,  by  general  laws,  confor  on 
the  proper  authorities  thereof,  respectively,  the  power  to 
assess  and  collect  such  taxes.  .  .  ."  These  two  seo- 
tions  comprise  the  constitutional  provisions  regulating  the 
subject  in  hand.  The  charter  provisions  ap>plicable  to  the 
question  are  as  follows: 

"Sec.  2980.    Each  city  shall  raise  a  revenue  from  ad  va- 
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lorem  taxes,  and  a  poll  tax  and  license  fees,  and  to  that 
end  the  common  council  of  each  city  is  hereby  authorized 
and  empowered  to  provide  each  year,  by  ordinance,  for  the 
assessment  of  all  real  and  personal  estate  within  the  cor- 
porate limits  thereof  subject  to  taxation  for  State  pur- 
poses, and  shall  levy  an  ad  valorem  tax  on  same,  not  ex- 
ceeding the  rate  and  limits  prescribed  in  the  Constitution, 
and  f jr  school  purposes  not  exceeding  fifty  cents  on  each 
one  hundred  dollars  of  taxable  property  therein,  or  such 
portion  of  poll  tax  or  license  fees  as  the  council  may  desig- 
nate; to  levy  a  poll  tax  not  exceeding  one  dollar  and  fifty 
cents  on  each  adult  male  inhabitant  thereof.    .    .    . 

**Sec.  2981.  In  the  ordinance  fixing  for  any  year  the  tax 
rate,  the  general  council  shall  subdivide  its  levy  as  follows: 
A  levy  for  schools,  a  levy  for  the  sinking  fund,  a  levy  for 
police  purposes,  a  levy  for  the  fire  department,  a  levy  for 
street  and  sewer  cleaning,  a  levy  for  sprinkling  streets,  a 
levy  for  reconstruction  of  streets,  a  levy  for  street  repairs, 
a  levy  for  construction  and  repairs  of  sewers,  a  levy  for 
the  house  of  reform,  a  levy  for  charitable  institutions,  a 
levy  for  parks,  a  levy  for  library  purposes,  and  a  levy  for 
general  purposes  and  a  deficit  tax.  The  council  shall  cause 
the  foregoing  levies  to  be  made  for  the  purpose  stated  by 
an  ordinance  fixing  the  tax  rate  each  year." 

"Sec.  2825.  The  board  of  public  works  shall  have  exclu- 
sive control  over  the  construction,  reconstruction,  clean- 
ing, repairing,  platting,  grading,  improving,  sprinkling, 
lighting  and  using  of  all  streets,  alleys,  avenues,  lanes,  mar- 
ket-houses, bridges,  sewers,  drains,  wells,  cisterns,  ditches, 
culverts,  canals,  streams  and  water  courses,  sidewalks,  curb- 
ing and  the  lighting  of  public  places." 

It  will  thus  be  seen  that  there  is  ample  statutory  author- 
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itj  to  uphold  the  sprinkling  of  the  municipal  highways  at 
the  public  expense. 

The  Constitution  forbids  the  collection  of  any  tax  except 
for  a  public  purpo/se.  Is  the  sprinkling  of  the  streets  a 
public  purpose?  If  so,  the  city  has  a  right  to  collect  the 
tax;  if  not,  the  ordinance,  to  the  extent  to  which  it  author- 
izes a  levy  for  this  purpose,  is  void.  Cooley,  in  his  work  on 
Taxation  (3d  Ed.),  vol.  1,  p.  211,  says:  "It  is  not  dpubted 
that  the  preservation  of  the  public  health  is  a  public  pur- 
pose of  prime  importance.  Sanitary  regulations  are  indis- 
pensable in  large  towns,  but  they  may  be  made  for  every 
locality.  The  right  to  provide  for  draining  low  lands  for 
the  purpose  is  well  settled,  and  the  right  to  protect  low 
lands  from  overflow  may  also  be  justified  on  the  same  rea- 
son.** 

It  can  not  be  doubted,  at  this  day,  that  whatever  is  nec- 
essary for  the  preservation  of  the  public  health  and  safety 
is  a  public  purpose,  within  the  meaning  of  section  171  of 
the  Constitution.  For  the  purpose  of  furnishing  the  citi- 
zens with  pure  water,  waterworks  may  be  established,  and 
public  wells  dug  and  maintained.  That  the  public  highways 
may,  without  peril,  be  traveled  at  night,  they  may  be  light- 
ed at  the  public  expense.  That  the  people  may  have  con- 
venient and  wholesome  places  for  resort,  public  parks  may 
be  established  and  kept.  For  the  education  of  the  young, 
public  schools  are  conducted.  For  the  support  of  the  in- 
digent aged,  almshouses  are  provided.  For  the  reforma- 
tion of  vicious  youth,  reformatories  are  maintained.  For 
the  relief  of  the  sick,  hospitals  are  provided.  For  the  pro- 
tection of  the  public  health,  nuisances  are  abated,  streets 
and  sewers  are  flushed  and  cleaned.  As  a  protection 
against  conflagration,  flre  departments  are  established;  and 
as  a  safeguard  for  life  and  property,  police  departments  are 
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organized.  It  can  not  be  successfully  denied  that  the  dust 
upon  the  streets  of  large  cities  is  a  fruitful  source  of  dis- 
ease, as  well  as  of  annoyance,'  to  the  citizens.  The  same 
principle  which  authorizes  the  streets  to  be  cleaned  for  the 
purpose  of  preventing  noisome  odors  and  epidemics  of  dis- 
ease authorizes  them  to  be  sprinkled. 

The  cases  cited  by  counsel  for  appellants  are  not  perti- 
nent to  the  question  in  issue.  Clark  v.  Louisville  Water 
Company  (90  Ky.,  515;  12  R.,  309)  14  S.W.,  502,  establishes 
the  principle  that  the  property  of  that  corporation  is  sub- 
ject to  State  taxation;  but  it  does  not  thereby  follow  that 
the  city  may  not  contract  with  the  corporation  for  the  fur- 
nishing to  its  citizens  pure  water.  This  reasoning  on  the 
part  of  counsel  confounds  the  public  service  with  the  in- 
strumentalities by  which  that  service  is  effectuated.  What- 
ever public  service  the  municipal  corporation  may  itself 
perform  It  may  hire  others  to  perform  for  it,  if  it  appears 
that  the  latter  method  is  the  cheapest  and  the  best,  unless 
there  be  some  constitutional  or  statutory  inhibition.  In 
the  case  of  City  of  Louisville  v.  Commonwealth,  1  Duv., 
295,  85  Am.  Dec,  624,  it  was  held  that  the  fire  engines  of 
the  city  of  Louisville  were  not  exempt  from  State  taxation; 
but  no  one  has  ever  doubted  that  the  maintenance  of  a  fire 
department  for  the  purpose  of  preventing  conflagrations  is 
a  public  service,  or  that  the  levy  of  taxes  for  its  mainte- 
nance is  authorized. 

It  is  the  duty  of  cities  to  clean  its  public  highways,  that 
they  may  not  become  a  nuisance.  If,  in  their  wisdom,  they 
see  fit  to  hire  others  to  perform  this  service,  it  does  not 
follow  that  the  carts  used  by  the  contractors  are  exempt 
from  taxation;  nor  can  it  be  deduced  therefrom  that  be- 
cause they  are  not  exempt  the  cleaning  of  the  streets  is 
not  a  public  service.    And  yet  this  is  the  sole  contention  of 
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appellants.  Logic  could  not  be  more  faulty  or  inconse- 
quential. The  Louisville  Tramway  Company  is  a  corpora- 
tion organized  for  the  purpose  of  sprinkling  the  public 
streets  more  rapidly  and  cheaply,  by  utilizing  the  street 
car  tracks^  than  could  otherwise  be  done.  We  are  able  to 
perceive  no  reason  why  the  municipality  may  not  contract 
with  it  to  perform  this  service,  so  essential  to  the  health, 
happiness,  and  convenience  of  all  its  citizens. 

The  owners  of  property  abutting  upon  the  highways 
sprinkled  may  get  some  local  advantage  distinguishable 
from  that  of  the  traveling  public;  but  this  always  happens 
in  the  performance  of  public  duties.  If  a  park  is  establish- 
ed, those  who  own  property  near  by  enjoy  an  increa-sed 
value  thereof  by  reason  of  its  proximity  to  the  public  pleas- 
ure ground;  but  it  does  not  follow  that  the  establishing 
of  parks  is  any  less  a  public  purpose  for  this  reason.  The 
establishing  of  a  State  college  in  a  given  city  affords  that 
city  a  local  advantage  not  enjoyed  by  other  cities  of  the 
Commonwealth;  but  no  one  would  question  that  education 
is  a  public  purpose  because  of  this  fact.  All  the  citizens 
have  a  right  to  travel  the  public  streets,  and,  in  order  that 
their  health  and  convenience  may  be  conserved,  the  city 
may  provide  that  they  are  reasonably  safe,  clean,  and  free 
from  substances  deleterious  to  the  public  health. 

As  sprinkling  the  public  ways  clearly  comes  within  the 
constitutional  requirement  of  a  public  purpose,  the  judg- 
ment of  the  lower  court  dismissing  the  petition  seeking  to 
enjoin  the  levy  and  collection  of  the  tax  for  that  purpose 
is  affirmed. 
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Davieas  County,  Ac  v.  Qoodwin. 


Case  96— Action  bt  William    Goodwin  against  Daviess    County 

AND    OTHEBS,    to    BnJOIN    THE    PAYMENT    OF    A    SaLABY    TO     THE 

County  Judge  as  Road  Supebtisob.— nDsa  1. 


Daviess  County,  &c.,  v.  Goodwin. 

appeal  fbom  daviess  cibcuit  coubt. 
Judgment  fob  Plaintiff  and  Defendant,  Haskins,  Appeals.     Af- 

FIBMED. 

Road   Supebvisob — County  Judge — ^Eligibility   to  Office — ^Tazpay- 
EB— Right  to  Maintain  Suit— Fiscal  Coubt — ^Authobity. 
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Held:  1.  Kentucky  Statutes,  1899,  sections  4306,  4339,  relative  to  roads, 
vest  the  control  of  roads  in  the  fiscal  6ouTt.  The  general  scheme 
there  provided  is  for  the  appointment  of  a  supervisor,  whose 
duty  it  is  to  report  to  the  county  Judge  under  whose  immo- 
diate  control  he  is  placed,  and  in  whose  court  he  must  execute 
hood,  and  from  wibose  court  warrants  may  issue  for  vlolalflons 
of  duties  by  the  supervisor.  In>  many  instances  the  con<iurrent 
action  of  the  county  judge  and  supervisor  is  required,  and  in 
case  of  a  vacancy  in  the  supervisor's  office  the  county  Judge 
may  appoint  some  one  to  fill  it  until  the  next  term  of  the 
fiscal  court.  Held,  that  it  was  contemplated  by  the  statute 
tbat  the  county  Judge  and  supervisor  efhould  be  different  per- 
sons, although,  under  etectloai  4315,  liit  Is  provided  that  the  fis- 
cal court,  instead  of  appointing  the  supervisor,  may  authorize 
the  county  Judge  to  let  out  tho  working  of  roads,  the  other 
duties  of  the  office  being  discharged  by  road  overseers,  in  which 
case,  however,  the  county  Judge  acta  as  Judge,  and  not  as 
supervisor,  and  is  entitled  to  no  additional  compensation  for 
his  services. 

2.  The  fiscal  court  Is  a  body  of  limited  authority,  and  its  action  in 

appointing  a  county  Judge  as  supervisor  of  roads  is  void,  and 
vests  in  the  Judge  no  right  to  tEe  office. 

3.  A  citizen  and  taxpayer  of  a  county  fiufakg  for  himself  €urd  all 

other  taxpayers  may,  as  such,  maintain  an  action  to  prevent  the 
payment  to  the  county  Judge  of  a  salary  as  supervisor  of  roaSs, 
to  which  office  he  was  Illegally  appointed  by  the  fiscal  court 
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C  S.  WALiKBR,  AT^OB^^:Y  fob  appellants. 

SYNOPSIS. 

1.  There  is  no  Incompatibility  between  the  offices  of  oounty 
judge  and  road  supervisor,  and  where  there  is  no  supervisor, 
the  county  Judge  may  be  authorized  by  the  fiscal  court  to  dis- 
charge certain  specified  duties  of  the  road  supervisor,  in  which 
case  he  and  the  noad  overseexB  perform  all  the  functions  of 
the  oflice,  or  he  may  be  appointed  by  the  fiscal  court  to  the 
position  of  road  supervisor,  which  is,  strictly  speaking,  not  an 
office,  but  an  employment,  and  whether  so  authorized  to  act  or 
so  appointed,  he  is  entitled  to  receive  the  compensation  pro- 
vided for  the  service  by  the  statute.  Kentucky  Statutes  sees.  4306, 
4307,  4308,  4313.  4315,  4a23,  4344,  4346,  4314,  4317,  4312,  4318, 
4309,  4311;  People  v.  G^reen^  68  N.  Y.,  304,  305;  Throop  on  Pub- 
lic Officers,  sec.  34;  23  Am.  &  Sng.  Bncy.  Law,  (2d  ed.),  333. 

2.  Section  1072,  Kentucky  (Statutes,  was  intended  to  be  a  re- 
productkMn  of  section  11,  ch.  28,  art  17,  of  the  General  Stat- 
utes, the  fonner  being  a  mere  collection  of  laws,  while  the 
latter  has  been  adopted  by  an  act  of  the  Legislature  as  the 
law  of  the  State.  O'Mahoney  v.  Bulk)ck,  97  Ky.,  781;  Acts, 
1887,  1888,  vol.  1,  p.  84. 

The  county  judge  does  not  receive  a  salary,  but  "an  allow- 
ance commensurate  to  the  character  and  quality  of  the  ser- 
vices performed,"  and  where  he  Is  authorized  to  perform  the 
functions  of  road  supervisor,  he  is  entitled  to  the  compensation 
provided  for  such  extra  services  whether  they  be  regard f*d  as 
having  been  performed  ex  officio,  or  tinder  a  distinct  and  In- 
dependent authorization  or  employment.  Kentucky  Statutes, 
sees.  1072,  4346;  Gen.  Stats.,  sec.  11,  ch.  28,  art  17;  Ohio 
County  Court  v.  Newton,  79  Ky.,  268,  269;  In  re  Conrad,  15 
Fed.  Rep.,  642,  643;  23  Am.  &  Eng.  Ency.  (Law,  (2d  ed.),  392; 
Converse  v.  U.  S.,  21  How.,  (U.  S.),  469;  City  of  Covington 
V.  Mayberry,  9  Bus(h,  304;  Badeau  v.  U.  S.,  130  U.  S..  451; 
U.  S.  V.  Brindle,  110  U.  S.,  694;  U.  S.  v.  Saunders.  120  U. 
S.,  129.  130;  U.  S.  v.  Fillebrown,  7  Pet,  (U.  S,),  28;  U.  S. 
V.  Harsha,  56  Fed.  Rep.,  953;  Board  of  EHucation  v.  Moore, 
24  Ky.  Law  Rep.,  1480. 

The  constitutional  provisions,  sees.  161,  236,  and  opinions  In 
Jefferson  County  v.  Waters,  24  Ky.  Law  Rep.,  816;  Board,  ftc 
V.  Moore,  Id.,  1478;  Commonwealth  v.  Oarter,  21  Id.,  1509; 
Morgantown  Depoeft  Bank  ▼.  Johnson.  22  Id.,  210,  have  so 
bearing. 

3.  If  the  offices  or  positions  are  tnoompatlble,  the  acceptance 
by  Haskins  of  tEat  of  road  eupervlaor  operated  a  vacation  of 
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his  office  of  county  Judge,  and  he  is  entitled  to  the  compensa- 
tion allowed  him  as  road  supervisor.  Kentucky  Statutes,  sec. 
3744;  Goodk)e  v.  Fox,  96  Ky.^  630;  Stubbs  v.  Lee  (64  Me., 
195),  18  Am.  Hep.,  253. 

4.  The  right  of  a  public  officer  to  the  compensation  of  his 
office,  is  incidemt  to  and  dependent  upon  hid  title  to  the  office, 
and  if  oonsitutionally  ineligible,  he  can  mot  recover  for  ser- 
vices.   23  Am.  &  Bng.  Bncy.  Law,  (2d  ed.),  396,  397. 

In  the  present  case,  according  to  the  decision  of  the  court  be- 
low, tht&re  was  no  de  jure  supervisor  of  roads,  and  Haskins 
was  a  mere  de  facto  supervisor,  in  which  case  he  is  emtitled 
to  compensatiiOD)  as  'incident  to  the  rendition  of  services.  8  'Am. 
&  Eng.  Ency,  Law,  (2d  ed.),  813;  Behan  v.  Prison  Comrs., 
31  Pac.  Rep.,  521;  Miller  v.  Seney,  81  Qa.,  489;  Gorman  v. 
Boise  County,  1  Idaho,  655;  State  v.  Draper,  48  Mo.,  213;  State 
V.  €lark,  52  Mo.,  bOS;  State  v.  John,  81  Mo.,  13;  Dickerson  v. 
Butler,  27  Mo.  App.,  9;  Erwtn  v.  Jersey  City,  60  N.  J.  L.,  141; 
Henderson  v.  Glynn,  2  Colo.  App.,  303;  Duncan  v.  Lucas,  83 
Ky.,   468. 

5.  An  injunction  restraining  the  perao<n  in  possessioo.  from* 
exercising  the  functions,  or  receiving  the  compensation  of  an 
office  will  .not  lie,  and  the  only  proceeding  to  try  the  title  to 
an  office  In  this  iState  is  the  statutory  one,  and  the  title  can 
not  be  inquired  into  in  any  other  proceeding.  Throop  on  Pub- 
lic Officers,  sec.  850;  8  Am.  &  £}ng.  Bhicy.  Law,  (2d.  ed.),  826; 
Civil  Code,  sees.  480,  483;  487;  Hagner  v.  Heyberger,  (7  Watts 
A  Sergeant,  104),  42  Am.  Dec,  221,  222,  223,  224. 

6.  An  action  to  try  the  title  to  office  can  only  be  brought  by 
the  person  entitled  thereto  or  €he  Commonwealth.  Civil  Code, 
sees.  480,  483.  487;  Tillman  v.  Otter,  93  Ky.,  604,  605;  Toney 
V.  Harris,  85  Ky.,  463,  464;   30  Am.  Dec.,  49. 

If  the  present  action  were  authorized.  It  could  not  be  main- 
tained by  appellee  as  a  mere  taxpayer.  Civil  Code,  sec.  25; 
15  Bncy.  Plead.  &  Prac,  642,  et  seq.:  Oswald  v.  Morris,  92  Ky., 
51;   Throop  on  Public  Officers,  sec.  851. 

7.  The  levy  authorized  by  Kentucky  Statutes,  sec.  4307,  is  all 
that  the  fiscal  court  is  required  to  do  to  work  the  roads  by  tax- 
ation. 

8.  The  }ud^:ment  In  tho  present  case  Is  a  determination  col- 
laterally of  the  title  1x>  an  office,  and  an  interfetrence  with  the 
proceedings  of  a  subordinate  tribunal  wfhioh  possessed  judicial 
discretion  in  the  matter  involved,  and  Is  unauthorized.  7  Am. 
ft  Eng.  Ency.  Law,  (2d.  ed.),  999,  1000,  996-998,  and  notes, 
937;  Shtnkle  v.  City  of  Covington,  83  Ky.,  429;  23  Am.  &  Bng. 
Ekicy.  Law,  (2d  ed.),  372. 
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9.  Money  paid  a  county  officer,  not  authorized  by  the  statutes 
or  Constitution,  may  be  recovered  back,  and  the  right  Of  ao- 
tioxt  is  ixrimariiy  in  the  county.  7  Anu  &  E&g.  Ency.  Law, 
(2d.  ed.),  960,  961,  and  notes;  Howard  7.  Deposit  Banls,  80 
Ky.,  496. 

ADDITIONA^L  SYNOPSIS. 

Section  25  of  the  Civil  Oode,  is  the  sanie  as  the  modem 
common  law,  (Hendrix  v.  Money,  1  Bush,  308;  15  Bncy.  PL 
&  Pr.,  627,  et  seq,,  and  note  on  629),  and  under  it,  a  mere  cit- 
izen and  taxpayer  can  not  challenge  the  acts  of  the  authority 
of  the  fiscal  court  of  a  county,  unless  he  can  show  a  direct  pe- 
cuniary interest  arising  from  his  taxes  being  increased.  State* 
ex  rel.  Saunders  v.  Kohnke  (109  La.),  33  Southern  Reporter, 
793.  797-8. 

LA  VEXJA  CLBMiENTS^  attobnet  fob  Daviess  Countt,  jlsd  C.  W. 
BRANSFORD,  Treasureb. 

THE   QUESTION. 

The  only  question  to  be  determined  by  this  appeal  Is,  whether 
or  not  the  oounty  judge,  whose  salary  has  been  fixed  by  the 
fiscal  court,  cam  be  appointed  road  supervisor  and  draw  an  ad- 
ditional salary  as  such  suipervisor  in  addition  to  his  salary  as 
county  judge.  In  the  determination  of  this  question  neither 
Daviese  county  nor  C.  W.  Bransford,  treasurer  of  said  county, 
has  aaiy  pecuniary  interests,  but  are  only  interested  in«  the  legal* 
determination  of  the  question  so  that  the  funds  of  the  county 
shall  be  paid  out  according  to  law.  I  am  not  attempting  to 
argue  either  side  of  the  contention,  but  will  make  a  few  sug- 
gestions on  the  points  which  arise  and  are  to  be  determined  In 
this  action. 

Section  161  of  the  Constitution  of  Kentucky,  provides  that 
the  salary  of  no  county  official  shall  be  Increased  or  dimin- 
ished during  his  term  of  office.  It  might  be  said  that  the 
salary  of  the  county  judge  ihaving  been  fixed,  that  any  addi- 
tional salary  as  road  supervisor  would  be  an  increase  of  his  sal- 
ary, and  pmohibited  by  said  section.  The  fact  that  the  salary 
of  the  county  judge  was  fixed  after  his  induction  into  oflico, 
rather  than  before  his  election  and  qualification  may  net  vary 
the  rule,  as  this  court  has  decided  that  where  the  salary  of  a 
county  judge  had  not  been  fixed  before  he  took  his  oath  of  of- 
fice, but  afterward  had  the  same  effect  as  though  it  had  been 
fixed  pirior  to  his  election  and  qualification. 
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I  call  your  Honors'  attention  to  the  case  of  Jefferson  County 
V.  Waters,  24  Ky.  Law  Rep.,  p.  816,  and  also.  Board  of  Educa- 
tion of  the  City  of  Lexington  v.  Mxiore,  24  Ky.  Law  Rep.,  p. 
1478,  in  which  questions  eimllar  to  the  one  at  bar  are  dis- 
cussed. I  trust  that  the  court  will  decide  this  appeal  irre- 
spective of  technicalities,  so  that  the  officials  of  Daviess  county 
and  other  counties  may  be  rightfully  guided  in  matters  of  sim- 
ilar nature  that  may  arise  in  the  future. 

W.  iSCOTT  MORRISON,  attobney  foe  appellee. 

SYNOPSIS. 

1.  The  appellee  who  sues  for  himself  and  all  other  tax- 
payers of  Daviess  county,  shows  by  his  petition  and  amended 
petition  that  ho  is  the  owmer  of  property  In  said  couoty  sub- 
ject to  taxation.,  and  the  county  failing  to  institute  this  action 
and  being  made  a  party  defendant,  the  c^pelleee  shows  himself 
entitled  to  institute  amd  malntaiu  this  action.  High  on  In- 
junctions, vol.  2,  (2d  ed.),  sees.  1298-99,  1300,  Harvey  v.  In- 
dianapolis R.  R.  Co.,  (32  Indiana,  244).  Sinclair  v.  Board  of 
County  Commissioners.  American  State  Reports,  vol.  23,  694; 
Alkisoa  and  Others  v.  Louisville,  Harnods  Creek  and  Westport 
R.  R.  Co.,  9  Bush,  p.  250;  Cnampton  v.  Zabriskie,  U.  S.  Re- 
port, 101,  p.  1070;  Dillon's  Municipal  "Oorparations  (3d  ed.), 
vol.  2,  sees.  914-922,  subsecs.  1,  2,  3;  Cooley  on  Taxation,  p. 
169    (2d.  ed) 

2.  There  is  no  question  of  incompatibility  of  office  presented 
In  this  record,  nor  ajny  attempt  tto  -enjoin  maintaining  the  public 
roads  of  the  county  by  taxation. 

3.  Chapter  110,  title,  "Roads  and  Passways,"  section  4287  to 
4347,  Kentucky  Statutes,  both  inclusive,  contain  all  the  pro- 
visions of  ithe  statute  with  reference  to  establishing,  maintain- 
ing and  keeping  in  repair^  the  noaids  and  bridges  of  the  county, 
as  well  as  the  particular  manner  of  the  exercise  of  the  Jurisdic- 
tion of  the  fiscal  court  over  the  same.  Chapter  110,  Kentucky 
Statutes,  sec.  4287  to  4347,  both  Inclusive. 

4.  The  statute  does  not  conifer  authority  upon  the  fiscal  court 
in  its  discretion  to  appolnrt:  the  county  judge  road  supervisor, 
but,  on  the  contrary,  the  authopHy  is  limited  to  authorizing 
the  county  Judge  to  let  out  the  working  of  the  roads  and  build- 
ing and  repairing  of  bridges,  and  to  take  and  approve  the  bonds 
of  the  contractors.     Sec.  4315,  Kentucky  Statutes. 

5.  The  order  of  the  fiscal  court  of  date.  January  27,  1902, 
(Record  9),  fixing  the  salary  of  appellant,  Hasklns,  as  county 
Judge  at  1,000  per  annum,  was  the  fixing  of  his  salary  for  his 
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entire  term  of  office,  and  this  $1,000  per  annum  is  the  full 
compensation  for  all  the  services  he  can  perform  aa  county 
judge.  Sec.  161  of  the  Constitution;  JeflTerson  County  v.  War 
ters,  Ky.  Law  Rep.,  vol.  24,  p.  816;  Board  of  Education  of  the 
City  of  Lexington,  etc.  v.  Moore,  Ky.  Law  Hep.,  voL  24.  p. 
1478;  Commonwealth  v.  Carter,  21  Ky.  Law  Rep.,  1509;  Mor- 
gantown  Bank  v.  Johnson,  22  Ky.  Law  Rep.,  210;  Marion 
County  Fiscal  Oourt  v.  Kelly.  22  Ky.  Law  Rep..  174,  Kentucky 
Statutes^  sec.  1749,  subsecs.  1,  5;  Throop  on  Public  OfDcers* 
sec.  478,  and  authorities  cited;  Wortham  v.  Qrayson  County 
Court,  13  Bush,  p.  53;  Oovlngtoa  v.  May  bury.  9  Bush.  304- 

6.  The  duties  of  the  county  judge  are  prescribed  by  law, 
and  it  is  not  within  the  power  of  the  fiscal  court  to  appoint  him 
to  perform  other  duties,  therefby  taking  him  away  from  the 
discharge  of  the  duties  imposed  upon  him  by  law. 

7  The  appellant,  Haskins.  in  accepting  the  office  of  county 
judge,  assumed  all  the  duties  Imposed  upon  that  office  by  law; 
a  part  of  the  duties  which  he  thus  assumed  was  the  duty, 
when  directed  by  the  fiscal  court,  to  let  out  the  working  of  the 
roads  aiul  the  building  and  repairing  bridges,  and  to  take  and 
approv«e  the  bonds  of  the  contractors,  and  that  being  one  of  the 
duties  of  the  county  judge  whien  imposed  upon  him.  no  compen- 
sation can  be  allowed  him  therefor. 

Opinion  of  the  court  by  JUDGE  HOBSON^Affie^ttko. 

Appellant,  H.  M.  Haskins,  was  elected  county  jndjre  of 
Daviess  county  at  the  regular  election  in  November,  1901, 
and  at  the  January  term,  1902,  of  the  fiscal  court,  his  sal- 
ary was  fixed  at  ?1,000  per  year.  At  its  April  term,  1903, 
the  fiscal  court  made  an  order  appointing  him  also  county 
supervisor  of  the  public  roads  and  bridges  of  Daviess  coun- 
ty, and  fixed  his  salary  as  supervisor  at  the  sum  of  f900  per 
year.  Appellee,  William  Goodwin,  a  citizen  and  taxpayer 
of  Daviess  county,  thereupon  filed  this  suit  to  enjoin  the 
treasurer  from  paying  Haskins  the  f900  per  year  as  super- 
visor, and,  the  circuit  court  having  granted  the  relief  pray- 
ed, the  county  judge  appeals. 

The  ground  of  the  judgment  of  the  circuit  court  is  that 
under  the  statute  the  county  judge  can  not  fill  the  office  of 
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road  supervisor,  and  that  the  fiscal  court  is  without  au- 
thority to  appoint  the  county  judge  to  the  office.  It  is 
earnestly  insisted  that  the  circuit  court  erred.  By  section 
4306,  Kentucky  Statutes,  1S99,  the  public  roads  shall  be 
maintained  either  by  taxation  or  by  hands  allotted  to  work 
thereon  (or  both),  in  the  discretion  of  the  fiscal  court.  By 
section  4312,  in  counties  where  the  roads  are  worked  by 
taxation,  it  is  the  duty  of  the  overseer  to  report  promptly 
to  the  supervisor  all  obstructions  to  travel,  and  to  report 
to  the  county  judge  all  failures  of  the  contractors  to  comply 
with  their  contracts,  and  all  violations  or  neglect  of  duty 
of  the  supervisor  with  regard  to  the  road.  By  section  4313 
the  supervisor  is  to  be  appointed  by  the  fiscal  court,  and  in 
case  of  a  vacancy  in  the  oflice  it  is  the  duty  of  the  county 
judge  to  fill  it  till  the  next  regular  term  of  the  fiscal  court. 
By  section  4314  the  supervisor  must  execute  bond  at  the 
next  regular  term  of  the  county  court  after  his  appointment, 
with  sureties  to  be  approved  by  it.  By  section  4315  it  is 
the  duty  of  the  supervisor  to  report  in  writing  to  the  county 
judge  all  failures  of  contractors  to  comply  with  their  con- 
tracts. With  the  consent  of  the  county  judge,  he  may  desig- 
nate certain  roads  not  to  be  let  out,  but  kept  in  repair  by 
special  contact  made  privately,  or  by  hands  and  teams  hired 
by  him  or  by  delinquent  taxpayers,  or  by  persons  sentenced 
to  labor;  "provided,  however,  that  the  fiscal  court  of  any 
county  wherein  roads  are  worked  by  taxation  may,  instead 
of  appointing  a  supervisor,  authorize  the  county  judge  to 
so  let  out  the  working  of  the  roads  and  the  building  or 
repairing  of  bridges  and  to  take  and  approve  the  bonds 
hereinbefore  required.  In  such  cases  the  other  power  herein 
conferred  and  the  duties  imposed  upon  the  supervisor  shall 
be  exercised  and  discharged  by  the  road  overseers  in  their 
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respective  precincts/'  By  section  4317,  for  any  violation 
of  duty  by  the  supervisor  a  warrant  in  the  name  of  the 
Commonwealth  may  be  issued  by  and  returned  before  the 
county  judjre,  and  it  is  the  duty  of  the  judge  to  issue  the 
warrant  upon  his  own  knowledge  or  upon  information  of 
another  upon  oath.  By  section  4318  the  supervisor  may, 
on  the  order  of  the  county  judge  entered  of  record,  hire 
wagons,  scrapers,  and  teams,  and  procure  forage  for  them, 
and  either  hire  or  purchase  such  tools  and  implements  as 
may  be  necessary.  By  section  4335  penalties  are  provided 
for  injury  to  the  roads,  tools,  or  implements,  and  It  is  the 
duty  of  the  supervisor  to  report  promptly  to  the  county 
judge  or  some  justice  of  the  peace  all  violations  of  the  act. 
By  section  4338  no  money  shall  be  paid  out,  "except  upon 
the  order  of  the  supervisor  (specifying  what  for)  with  the 
indorsement  thereon  of  the  county  judge  of  his  approval  or 
when  no  supervisor,  upon  order  of  the  overseer  or  com- 
missioner having  charge  so  endorsed."  By  section  4339  the 
supervisor,  upon  the  order  of  the  county  judge  entered  on 
the  order  book  of  his  court,  may  let  out  by  written  contract 
the  grading  or  cutting  down  of  hills  upon  the  public  road, 
and  give  an  order  for  the  money,  which  order  is  to  be  in- 
dorsed "Approved"  by  the  judge.  These  provisions  do  not 
contemplate  that  the  supervisor  and  the  county  judge  may 
be  the  same  person.  On  the  contrary,  they  contemplate 
that  the  county  judge  is  to  hold  the  supervisor  to  a  strict 
responsibility,  and  that,  to  protect  the  interests  of  the 
county,  there  must  be  the  concurrent  judgment  of  both  the 
county  judge  and  the  supervisor  in  important  matters.  It 
is  true  that  under  section  4315  the  fiscal  court,  instead  of 
appointing  a  supervisor,  may  authorize  the  county  judge  to 
let  out  the  working  of  the  roads;  but  in  that  event  he  acts 
as  county  judge,  and  not  as  supervisor,  and  is  entitled  to 
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no  additionai  compeDsation  for  his  services,  the  other  du- 
ties imposed  upon  the  supervisor  being  in  that  event  dis- 
charged by  the  road  overseers  in  their  respective  precincts. 
If  the  county  judge  may  act  as  supervisor,  the  purpose  of 
the  statute  in  providing  for  both  a  supervisor  and  a  county 
judge  to  protect  the  interests  of  the  county,  would  be  en- 
tirely defeated.  The  fiscal  court  is  a  body  of  limited  au- 
thority. It  is  without  power  under  the  statute  to  appoint 
the  county  judge  as  supervisor.  Its  action  was  therefore 
nugatory.  The  authorities  relied  on  for  appellant  as  to 
the  acceptance  of  an  incompatible  office  have  no  applica- 
tion, as  the  order  of  the  fiscal  court  appointing  the  county 
judge  as  supervisor  was  void,  and  vested  in  him  no  right 
to  the  olfice. 

The  appellee,  Goodwin,  is  a  citizen  and  taxpayer  of  the 
county  suing  for  himself  and  all  other  taxpayers,  and  may 
as  such  maintain  the  action  to  prevent  a  misappropriation 
of  the  county-s  funds,  for,  if  the  money  of  the  county  is 
wrongfully  expended,  taxes  must  be  levied  to  supply  its 
place  in  the  treasury,  and  thus  an  additional  burden  will 
be  cast  on  the  taxpayer. 

Judgment  affirmed. 

Petition  for  rehearing  for  appellant  overruled. 
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appeal  from  habt  cibcuit  court. 

Fbom  a  Judgment  Dismissing  the  Action,  Plaintiff  Appeals.  Af- 
firmed. 

Railroads — Killing  Person  on  Track — Negligence — ^Evidence — 
SuFFiciENcy — (License — Trespasser. 

Held:  1.  A  railroad  oompaiiy  owes  no  duty  to  trespassers  on  its 
tracks  at  places  not  frequented  by  the  public  by  right  or  per- 
mis3k)n  until  their  peril  has  been  discovered. 

2.  In  an  action  against  a  railroad  company  for  the  death  of  a  child 

on  its  track  in  a  cut  seven  or  eight  feet  deep  and  about  230 
yards  from  a  crossing,  evidence  that  it  was  possible  for  €he 
engineer  to  have  discovered  the  child  when  the  train  was  at  tfie 
crossing  was  insufficient  to  justify  a  finding  that  the  engineer 
was  negligent  in  not  then  discorverlng  the  child,  where  the 
brakeman  testified  that  he  was  in  the  cab;  that,  after  passing 
the  crossing,  he  saw  an  object  on  the  track  about  150  yards 
ahead,  which  loolced  like  a  piece  of  paper,  but  that  when  the 
train  had  aipproached  withfin  thirty  feet  of  the  object  he  discov- 
ered that  it  was  a  child  lying  between  the  rails. 

3.  Where  It  was  shown  that  a  railnoad  track   in  a   deep  cut  was 

fenced  on  both  sides,  and  was  inclosed  by  iron  cattle  guards 
at  the  crossings,  evidence  of  the  mere  occasional  passage  of  un- 
authorized pedestrians  on  the  track  there  with  the  knowledge 
of  the  oompany  was  not  sufficient  to  convert  a  trespasser  there 
to  a  licensee. 

MoCANDLESS   &   JAMEiS,   for   appellant. 

SYNOPSIS  OF  BRIEF. 

1.  The  peremptory  instruction  to  find  for  the  defendant,  ought 
not  to  have  been  given.  I.  C.  R.  R.  ^o.  v.  Walters,  22  Ky. 
Law  Rep.,  137;  Eskridge's  Exr.  v.  R.  R,  Co.,  8B  Ky.,  372; 
Fugate  V.  City  of  Somerset,  16  Ky.  La,w  Rep.,  807;  Morris* 
Admr.  v.  L.  &  N.  R.  R.  Co.,  22  Ky.  Law  Rep.,  1596;  Dolflnger 
V.  Fishback,  12  Bush,  474. 
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(1.)  Because  the  evideace  w^is  sufficient  to  Justify  the  jury 
in  finding  that  those  in  charge  of  the  train  saw  the  peril  of 
the  deceased  in  time  to  have  preir<ented  bis  injury,  by  the 
exercise  of  ordinary  care.  Shearman  &  Redfleld  on  the  Law 
of  Neg.,  sees.  58,  59,  483;  Becker  v.  L.  &  N.  R.  R.  Co.,  22 
Ky.  Law  Rep.,  1896;  Meeks  v.  Sou.  Pac.  R.  R.  Co.,  56  Cal.. 
513;  £^t  Tenn.  R.  R.  Co.  v.  St  John,  5  Sneed,  (Tenn.), 
524;  Keyser  v.  R.  R.  Co.,  66  Mich.,  390;  Vanarsdall  v.  L.  &  N. 
R.  R.  Co.,  23  Ky.  Law  Rep.,  1666. 

(2.)  It  was  within  the  province  of  the  jury  to  determine 
whether  or  not  the  deceased  had  sufficient  discretion  to  be  an 
actual  trespasser,  and  If  they  should  find  that  he  did  not  have 
this  discretion,  the  railroad  company  was  liable,  if  by  the 
exercise  of  proper  care  thoee  la  <ibarge  of  the  train  couki 
have  seen  the  deceased  in  time  to  have  prevented  Bis  injuries. 
C.  N.  0.  &  T.  P.  R.  R.  Co.  V.  Dickinson,  19  Ky.  Law  Rep^ 
1917;  Ky.  Cent.  R.  R.  Co.  v.  Gastineau's  Admr.,  83  Ky.,  125; 
McDermott  v.  R.  R.  Co.,  93  Ky.,  408;  Conley's  Admr.  v.  R. 
R.  Co.,  89  Ky.,  402;  East  Tenn.  Coal  Co.  v.  Harshaw,  16 
Ky.  Law  Rep.,  526;  Heilman  v.  €omwlth.,  84  Ky.,  457;  vol. 
7,  (2d  ed.),  Am.  &  Eng.  Ency.  of  Law,  405  and  notes;  Wiilet 
V.  Com.,  13  Bush,  230;  iSouth  Cov.  R.  R.  Co.  v.  Herrklotz, 
20  Ky.  Law  Rep.,  750. 

2.  The  court  refused  to  admit  competent  evidence  offered 
by  the  plaintiff.  L.  &  N.  R.  R.  Co.  v.  Schmetzer,  94  Ky., 
429;  Roseberry's  Admr.  v.  Railroad  Co.,  19  Ky.  Law  Rep.,  194. 

J.  A-  MITCHELL,  E.  W.  HINES  and  B.  D.  WARFIELTD,  tob  AP. 

FELLEE. 

POrNTS  AND  AUTHOfRITIEiS. 

1.  On  the  pleadings  alone  the  judgment  should  be  affirmed. 
Embry  v.  L.  &  N.  R.  R.  Co.,  18  Rep.,  434. 

2.  The  appellant's  intestate  wae>  not  of  such  ten^r  yesrs 
9S  to  exempt  bim  from  the  charge  of  aontrlbutory  negligence. 
His  caipacity,  or  want  of  capacity,  was  an  Issuable  fact,  and 
was  not  raised  in  the  pleadings.  Pratt  Coal  &  Iron  Co.  v. 
Brawley  (83  Ala.,  371),  2  Am.  St.  Rep.,  751;  Kenzer  v.  Pitts- 
burg Ry.  Co.,  43  N.  E.,  649. 

3.  Duty  of  court  to  direct  verdict  because  no  proof  showing 
want  of  capacity  of  deceased.  "Wendell  v.  N.  Y.  Cen.  Ry.  Co., 
91  N.  Y..  420;  Tucker  v.  N.  Y.,  etc.  Ry.  Co.,  124  N.  Y..  308; 
Nagle  V.  Alleghany  Valley  Ry.  Co.,  (88  Pa.  St.,  35),  32  Am, 
Rep.,   413;    Shearman  &  Redfleld  on  Neg.,   sec.  73a;   C.  C.  C. 
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&  St  L.  Ry.  Co.  V.  Tartt,  64  Fed.  Rep.,  851;   Kenzer  v.  Pitts- 
burg, etc  Ry.  Co.,  43  N.  E.,  649. 

4.  There  was  no  Oiegligence  oa  tli«  part  of  those  in*  charge  of 
the  trai<D«  Oiiid  therefore,  aside  from  the  questioou  of  oontribu- 
tory  negligence,  there  can  be  no  recovery.  2  iShearman  &  Red- 
field  on  Neg..  sec.  481a;  Roeeberry's  Admr.  v.  N.  N.  &  M.  V. 
Ry.  Co.,  19  Rep.,  194;  I*  &  N.  R.  R.  Co.  v.  Vittitoe's  Admr., 
19  Rep.,  613, 

5.  The  fact  that  the  engineer  or  aome  other  servant  on  the 
engine  sees  an>  object  which  on  closer  approach  turns  out  to 
be  a  human  being,  does  not  impose  the  duty  of  stopping  the 
train  until  it  is  discovered  as  such.  L.  &  N.  R  R.  Co.  v.  Wil- 
liams, 69  Miss.,  631,  (2  So.  R.  967),  Missouri  Pac.  Ry.  Co  v. 
Prewitt,  13  A.  &  B.  Ry.  Cas.  (N.  ©.),  810;  ChrysUl  v.*Ry.  Oo., 
11  N.  E.,  380  ('N.  Y.). 

The  case  of  Becker  v.  L.  &  N.  R  R  Co.,  22  Rep.,  1893.  does 
not  contravene  the  doctrine  of  the  Williams,  Prewitt  and  Ohrys- 
tal  cases  above  cited.  Compare  also  Vanarsdall  v.  L.  ft  K.  R. 
R.  Co..  23  Rep.,  1666., 

Opinion  op  the  coukt  by  CHIE3F  JUSTICE  BURN  AM — ^Affibmino. 

The  appellant,  J.  M.  Craddock,  as  administrator  of 
Isaac  Goodman,  deceased,  brought  this  suit  to  recx)ver 
damages  for  the  death  of  his  intestate.  The  petition 
alleges  that  **on  the  27th  day  of  August,  1901,  the  defendant, 
its  agents  and  servants,  negligently  and  carelessly  ran  one 
of  its  freight  trains  over  the  body  of  the  said  Isaac  Goodman, 
inflicting  upon  him  injuries  which  instantly  resulted  in  his 
death."  Defendant,  the  Louisville  &  Nashville  Railroad  Com- 
pany, denied  the  alleged  negligence,  and  in  a  second  paragraph 
pleaded  that  the  death  of  the  plaintiff's  intestate  was  the  dir- 
ect result  of  its  own  contrilbutory  negligence.  The  reply  was 
a  traverse  of  the  plea  of  contributory  negligence.  The  trial 
in  the  circuit  court  resulted  in  a  peremptory  instruction  to 
find  for  the  defendant  and  a  judgment  dismissing  the  action, 
from  which  this  appeal  is  prosecuted. 

It  is  complained  that  the  trial  court  erred  in  the  peremp- 
tory instruction,  and  also  in  rejecting  competent  evidence 
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which  was  offered  by  the  defendant.  It  appears  from  the  bill 
of  evidence  that  the  decedent  was  run  over  and  instantly  killed 
by  one  of  appellee's  south-bound  freight  trains  2  miles  north 
of  Horse  Cave  station,  and  230  yards  south  of  a  public  road 
crossing,  and  about  the  same  distance  from  a  private  crossing 
on  the  north,  in  a  cut  7  or  8  feet  deep.  It  is  further  shown 
that  the  deceased  was  an  ordinarily  intelligent  boy,  11  years 
of  age,  and  that  he  went  upon  the  railroad  right  of  way  with 
a  bag  for  the  purpose  of  picking  up  pieces  of  coal  which  had 
fallen  from  the  tender  of  passing  engines,  and  that  he  had 
been  in  the  habit  of  doing  this,  and  had  been  cautioned,  both 
by  his  father  and  older  brother,  about  the  danger  of  pass- 
ing trains.  Robert  Wilkerson,  a  brakeman  in  the  employ  of 
the  railroad  company,  was  the  only  witness  to  the  accident 
who  testified.  He  was  called  by  plaintiff,  and  testified  that 
he  was  sitting  in  the  cab  of  the  engine  on  the  opposite  side 
from  the  ^gineer,  and  gave  the  usual  signals  of  the  approach 
of  the  train  to  the  public  crossing;  that  the  train  was  trav- 
eling at  between  32  and  35  miles  an  hour,  and  consisted  of  28 
loaded  freight  cars ;  that  after  he  had  passed  the  public  roafl 
crossing  he  saw  an  object  on  the  track  about  150  yards  ahead, 
which  looked  like  a  piece  of  paper,  but  that  when  the  engine 
had  approached  within  about  30  feet  of  the  object  he  discov- 
ered the  deceased  lying  on  the  track  between  the  rails;  that 
the  engineer  immediately  applied  the  brakes,  and  stopped  the 
train  after  it  had  run  about  two  car  lengths  farther  than  the 
length  of  the  train  (or,  in  other  words,  that  the  body  of  the 
boy  was  about  two  car  lengths  behind  the  caboose) ;  and  that 
it  could  not  have  been  stopped  any  sooner,  or  in  time  to  have 
avoided  running  over  the  deceased  after  it  was  discovered  that 
the  object  upon  the  track  was  the  deceased.  The  plaintiff 
introduced  testimony  tending  to  show  that  it  was  possible 
for  the  deceased  to  have  been  discovered  by  the  engineer  at 
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the  public  crossing,  which  was  about  230  yards  from  the  point 
where  he  was  lying  at  the  time  he  was  killed,  and  it  is  con- 
tended that  this  was  sufficient  evidence  to  have  justified  the 
jury  in  believing  that  decedent  was  seen  by  the  defendant'^ 
agents  in  charge  of  the  train  in  time  to  have  avoided  the  acci- 
dent ;  or  thaty  in  any  event,  it  was  sufficirat  evidence  to  have 
authorized  the  submission  of  the  case  to  the  jury.  In  re- 
sponse to  this  contention  it  may  be  said  that  this  court  has 
repeatedly  held  that  a  railroad  company  owes  no  duty  to  tres- 
passers upon  its  track  at  places  not  frequented  by  the  public 
by  right  or  permission,  until  their  peril  has  been  discovered. 
And  we  do  not  understand  that  this  well-grounded  rule  was 
changed  by  the  decision  in  Becker  v.  L.  &  N.  R.  R.  Co.  (110 
Ky.  474;  22  R.  1893)  61  S.  W.  997. 

That  case  was  decided  upon  the  ground  that  the  testimony 
was  sufficient  to  have  authorized  the  belief  that  defendant's 
agents  saw  the  children  upon  the  bridge  in  ample  time  to 
have  avoided  injuring  them,  but  negligently  failed  to  take  the 
necessary  steps  to  do  so,  under  the  belief  that  the  children 
upon  the  bridge  had  time  to  have  crossed  over  before  the 
arrival  of  the  train.  The  appellant  also  cites  the  case  of  the 
p.,  N.  O.  &  T.  P.  R.  R.  Co.  V.  Dickerson's  AdmV  (102  Ky., 
660;  19  R.  1817)  44  S.  W.  99,  as  authority  for  the  contention 
that  a  higher  degree  of  care  is  required  for  railroad  companies 
where  the  trespassers  upon  their  tracks  are  infants  of  tender 
years  than  where  such  trespassers  are  adults.  In  that  case 
a  little  girl,  two  years  of  age,  was  playing  upon  the  railroad 
track;  and,  while  the  engineer  testified  that  he  did  not  see 
her  until  he  was  within  20  feet  of  her,  and  too  late  to  avoid 
the  injury,  he  admitted  that  he  saw  the  mother  of  the  child 
running  towards  the  track,  waving  her  handfi,her  hair  stream- 
ing in  the  air,  apparently  greatly  «cited.  It  also  appeared 
that  there  was  a  straight  track  and  nothing  to  obstruct  the 
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view  for  About  800  yards  where  the  accident  occurred.  It 
was  decided  in  that  case  that  the  motions  and  action  of  the 
infant's  mother  were  sufficient  to  have  apprised  the  engineer 
in  charge  of  the  train  of  the  presence  of  some  obstruction  upon 
the  track,  and  to  have  authorized  the  jury  to  believe  that  he 
actually  became  aware  of  the  danger  of  the  infant  in  time  to 
have  stopped  the  train  before  striking  her.  The  facts  in  this 
case  are  not  analogous  to  those  in  the  Dickerson  case.  Here 
deceased  was  entirely  familiar  with  the  danger  of  going  upon 
the  track  of  the  railroad.  He  had  been  sent  there  frequently 
upon  the  same  mission  as  that  he  was  on  when  killed.  He 
was  old  enough  to  appreciate  the  danger  of  the  situation,  and 
his  view  was  unobstructed  in  both  directions.  He  would  have 
had  ample  time  to  have  gotten  oflf  the  track  if  he  had  been 
using  ordinary  care  after  he  might  have  discovered  an  ap- 
])roaching  train.  In  broad  daylight  he  laid  down  between  the 
rails,  and  it  certainly  can  not  be  said  that  it  was  negligence 
in  the  engineer  in  charge  of  the  train  not  to  have  discovered 
hi«  position  of  peril  at  the  very  first  moment  when  it  might 
have  been  discovered  by  one  who  went  there  for  the  express 
purpose  of  ascertaining  whether  such  discovery  was  possible. 
Trains  must  be  run  on  schedule  time,  and  no  duty 
is  imposed  upon  those  in  charge  to  stop  or  slow  up 
at  the  appearance  upon  the  track  of  objects  the  nature 
of  which  is  only  discernible  upon  near  approach.  If  the 
object  seen  by  Robert  Wilkerson  has  been  at  a  highway 
crossing,  or  in. the  street  of  a  town*  or  city,  where  the 
presence  of  small  children  might  be  suspected,  a  different 
case  would  be  presented,  and  a  different  standard  of 
diligence  could  have  been  required.  Appellee's  engineer 
had  no  more  reason  to  suppose  an  infant  would  be  upon  its 
track  at  the  point  where  the  accident  in  this  case  occurred 
than  an  adult,  and  owed  no  higher  degree  of  diligence  to  him 
than  to  an  adult.    See  Paducah  &  Memphis  R.  R.  Co.  v.  Hoehl 
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75  Ky.49;  L.  &  N.  R.  R.  Co.  v.  Hunt  (11 R.  825)  13  S.W. 
275;  L.  &  N.  R.  R.  Co.  v.  Webb  (99  Ky.  332)  18  R.,  258,  35 
S.  W.  1117;  McDermott  v.K.  C.  Rj.  Co.,  93  Ky.  408,  14  R. 
437;  20  S.  W.  380;  2  Shearman  &  Redfield  on  Xeg.  sec.  481a; 
Roseberry's  Adm'r  v.  N.  N.  &  M.  V.  R.  R.  Co.  (19  R.,  194) 
39  S.  W.,  407.  ^ 

It  is  also  complained  that  the  trial  court  erred  in  refusing 
to  permit  the  plaintiff  to  prove  that  the  railroad  at  the  point 
where  deceased  was  killed  had  been,  with  the  knowledge  of  the 
company,  used  as  a  footway  by  pedestrians  for  many  years, 
and  that  for  tbis  reason  deceased  could  not  be  regarded  as  a 
trespasser.  The  testimony  shows  that  the  railroad  is  fenced 
on  both  sides,  and  is  enclosed  by  iron  cattle  guards  at  the  two 
crossings.  Besides,  the  point  where  the  accident  occurred  was 
in  a  deep  cut.  There  was  no  claim  that  the  company  had  ever 
authorized  the  use  of  their  roadbed  at  this  point  as  a  footway, 
and  the  mere  occasional  passage  of  unauthorized  pedestrians 
at  this  point  with  the  knowledge  of  the  company  was  not 
sufficient  to  convert  a  trespasser  into  a  licensee,  or  to  change 
the  degree  of  care  due  by  the  railroad  company.  Upon  tbe 
whole  case  we  have  reached  the  conclusion  that  there  was  no 
evidence  of  negligence  on  the  part  of  those  in  charge  of  the 
train,  and  that  the  trial  court  did  not  err  in  its  peremptory 
instruction, 

Judgment  affirmed. 
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Case  97— Indiotment  agautst  the  iBouthebn  Railway  in  Ken- 
tucky  FOB    DISGBIMINATION    IN   FBEIGHT  RaTES. — ^DBC.    1. 

Southern  Railway  in  Ky .  v.  Commonwealth. 

AFPEAX.  FBOH   MEBCEB  dBCUIT  G0T7BT. 

Judgment  fob  Plaintiff  and  Defendant  Appeals.    Revebsed. 
Railboads — tFteiGHT  Rates — Discbimination — ^Thbouoh   Shipment. 

Held:  1.  Const,  section  215,  providing  that  all  railway  compa- 
nies shajy  transport  freight  of  the  same  clasa  for  all  persons 
from  and  to  the  same  points  and  upon  the  same  conditions,  in 
the  same  manner,  and  for  the  same  charges,  does  not  prohibit 
a  railway  company  from  charging  a  through  rate  which  Is  less 
than  the  sum  of  the  local  rates  hetween  the  two  pointsi 

2.  A  railroad  company  issued  a  bill  of  lading  agreeing  to  transport 
freight  to  a  point  whidh  was  several  miles  from  the  nearest 
station  on  its  line.  At  this  station  a  person  w1k>  had  always 
made  it  a  practice  to  carry  freight  between  the  station  and  the 
.point  to  which  the  goods  in  question  were  consigned  took 
charge  of  the  goods,  and  carried  them  to  the  consignee,  with 
whom  he  had  a  special  contract  as  to  the  price  to  be  charged 
for  carrying  such  goods.  Deducting  this  price  from  the  through 
rate  charged  by  the  company,  the  remainder  was  less  than  the 
local  rate  from  the  point  of  shipment  to  the  station.  Const., 
section  215,  provide  s  that  all  railways  shall  transport  freight 
of  tbe  same  class  from  and  to  the  same  poinN  for  the  same 
charges.  Held  that,  notwithstanding  the  railroad  company  had 
no  express  contiiact  with  the  person  who  carried  the  goods  from 
the  railroad  station  to  their  destination,  nevertheless  it  was  a 
through  ablpment,  for  which  the  railroad  company  was  entitled 
to  charge  a  sum  less  than  the  sum  of  the  local  rates. 

0 

HUMPHREY,  BURNETrT  A  HUMPHREY,  attobnsts  fob  appellant. 
POINTS  AND  AUTHORITIES. 

1.  A  through  rate  which  is  less  than  the  sum  of  the  looal 
rates  between  the  point  of  Shipment  and  the  point  of  destina- 
tion, idoes  not  constitute  a  discrimination  undelr  section  215,  of 
the  Constitution  of  Kentucky. 

2.  Delivery  of  shipment  consigned  to  PenyviUe,  to  a  wagon 
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line  at  Harrodsburg,  was  not  a  delivery  to  the  cosisignee  at 
Harrodsburg. 

3.  An  unjust  discrlmlnatioa  must  be  knowingly  or  willfully 
made  in  order  to  constitute  an  offense  under  the  law. 

AUTHORITIBS  CITED. 

Supplement  to  Revised  Statutes  of  the  U.  S.,  2d.  ed.,  1874t 
1891,  vol.  1,  pp.  529-533;  Tozer  v.  United  (States,  52  Ffed.  Rep., 
918;  Parsons  v.  Chicago  ft  N.  W.  R.  R.  Co.,  63  Fed.  R^.,  909; 
Illinois  Central  R.  R.  Co.  v.  People,  121  111.,  304  (12  N.  E.,  674) ; 
Interstate  Commerce  Commission  v.  B.  &  O.  R.  R.,  145  U.  S., 
276;  'Louisville  &  Nashville  R.  R.  v.  Commonwealth,  22  Ky. 
Law  Rep.,  335-6;  Parsons  v.  Cbica^  &  N.  W.  Ry.  Co.,  167  U. 
S.,  447;  Southern  Pacific  Ry.  Co.  v.  Haas,  85  Tex.,  401  (17  S. 
W.,  601);  Texas  Pacific  Ry.  v.  Interstate  Commerce  Commis- 
sion, 162  U.  S.,  197;  Robertson  &  Co.  v.  Kennedy,  2  Dana, 
431;  Caye  v.  Pool's  Assignee,  21  Ky.  Law  Rep.,  1600  (55  S.  W., 
877);  Dibble  v.  Brown,  12  Ga.,  217  (56  Am.  Dec.,  460);  Par- 
melee  V.  Lowitz,  74  111.,  116  (24  Am.  Rep.,  276);  Chevallier  v. 
Strahan,  2  Tex.,  115  (42  Am.  Dec.,  639);  Potter  v.  United 
States,  155  U.  S.,  445;  Spurr  v.  United  States,  174  U.  S.,  735; 
State  ex  ret  Hickman  v.  Alcorn,  78  Tex.,  387  (14  S.  W.,  663) ; 
State  V.  King,  86  N.  C,  603;  Mullins  v.  State,  37  Tex.,  338. 

HAZELRIGK}  &    OHENAULT,   and    J.  S.   OWISLEY,   Jr.,   fob    ap. 

PELLEE. 

SUPPLEMENTAL  BRIEF. 

(Original  brief  not  In  tfie  record.) 

The  cases  relied  on  by  appellant  only  show  this:  That  a 
through  Joint  rate  may  be  agreed  upon  by  common  carriers, 
which  is  less  in  amount,  than  the  local  rates  charged  by  tbe 
same  carriers. 

When  examined  it  will  be  found  that  these  same  cases  hold 
that  it  takes  an  agreement  or  contract  on  the  part  of  the  car- 
riers with  each  otlier,  in  order  to  get  the  benefit  of  this  prln- 
ciple. 

The  case  for  the  railway  therefore^  rests  upon  the  assertion 
that  there  was  a  oontract,  express  or  implied,  between  the  South- 
em  Railway  Company  and  Irwin,  the  mall  carrier,  by  which 
a  joint  through  rate  was  agreed  on  for  shipments  finom  Louis- 
ville to  Perryvllle. 

It  is  argued  by  appellant  that  such  an  agreement  or  arrange- 
ment may  be  inferred  from  the  course  of  the  business  in  past 
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years,  and  from  an  old  contract  made  with  James  in  1889.  We 
may  admit  that  such  an  inference  may  be  drawn,  and  we  may 
admit  further  that  had  this  court  been  in  the  shoes  of  the 
court  below  or  the  Jury,  the  inference  of  a  contract  misht  have 
been  given  dorce,  but  as  o>vercoming  the  inference  of  such  a 
contract  we  have  the  direct  testimony  of  Irwin  that  no  euch 
arran€:ement  or  contract  had  ever  been  made  or  thait  he  had 
any  notice  that  he  was  being  treated  as  a  contracting  jMirty 
with  the  railroad  company. 

Suppose  we  give  to  the  defendant  therefore,  the  benefit  of  all 
the  law  ihe  contends  for,  and  try  the  case  as  if  before  a  jury; 
the  Jury  would  have  been  instructed  as  follows: 

"If  the  Jury  believe  from  the  evidence  that  the  shipment  of 
the  gasoline  in  question  was  made  under  a  contract,  express 
or  implied,  by  and  between  the  raihxray  and  Irwiuv  by  which  a 
Joint  rate  was  established  of  twenty-one  cents  for  thd  railway 
and  fifteen  cents  for  the  wagon  line  then  they  will  find  the  de- 
fendant not  guilty." 

We  maintain  that  the  court  acting  in  place  of  the  Jury  found 
as  a  matter  of  fact,  ttint  there  wa»  no  contract,  express  or  im- 
plied, for  this  shipment  at  the  rate  of  twenty-one  cents  and 
fifteen  cenits,  and  this  finding  of  fact  is  conclusive  of  the  case. 

Opinion  of  the  cx)urt  by  JUDGE  HOBSOiN — Reversing. 

The  grand  jnry  of  Mercer  county  returned  an  indictment 
an  Fehniary  6,  1002,  charjrini?  that  appellant  within 
12  months  before  the  finding  of  the  indictment,  trans- 
I)orted  a  barrel  of  gasoline  for  Henry  E.  Samuels  from  Louis- 
ville to  Harrodsburg,  Ky.,  for  the  price  of  26  cents  per  100 
pounds  and  contemporaneously  therewith  transpiorted  be- 
tween the  same  points  a  barrel  of  gasoline  of  the  same  class 
and  kind  of  fivight  for  Wallace  Green  for  the  price  of  21  cents 
per  100  pounds;  that  this  was  done  willfully  and  knowingly, 
with  intent  to  discriminate  in  favor  of  Green  and  against 
Samuels,  in  violation  of  section  215  of  the  Constitution  of 
Kentucky:  "All  railway,  transfer,  belt  lines,  or  railway 
bridge  companies  shall  receive,  load,  unload,  transport,  haul, 
deliver,  and  handle  freight  of  the  same  class  for  all  persons, 
associations,  or  corporations,  from  and  to  the  same  pointcj 
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and  upon  the  same  conditions,  in  the  same  manner  and  for  the 
same  charges,  and  for  the  same  method  of  payment."  Sec- 
tion 217  of  the  Constitution,  which  fixes  the  penalty  for  a 
violation  of  section  215,  is  as  follows :  "Any  i)erson,  associa- 
tion, or  corporation,  willfully  or  knowingly  violating  any  of 
the  provisions  of  sections  two  hundred  and  thirteen,  two  hun- 
dred and  fourteen,  two  hundred  and  fifteen,  or  two  hundred 
and  sixteen,  shall,  upon  conviction  by  a  court  of  competent 
jurisdiction,  for  the  first  offense  be  fined  two  thousand  dollars; 
for  the  second  offense,  five^  thousand  dollars,  and  for  the  third 
offense  shall  thereupon,  ipso  facto,  forfeit  its  franchises,  priv- 
ileges or  charter  rights;  and  if  such  delinquent  be  a  foreign 
corporation,  it  shall,  ipso  facto,  forfeit  its  rights  to  do  business 
in  this  state;  and  the  Attorney  General  of  the  Commonwealth 
shall  forthwith,  upon  notice  of  the  violation  of  any  of  said 
provisions,  institute  proceedings  to  enforce  the  provisions 
of  the  aforesaid  sections."  The  proof  on  the  trial  showed  that 
Samuels  lived  at  Harrodsburg,  a  point  on  appellant'<r  line 
of  railroad,  but  that  Green  lived  at  Perryville,  which  was  10 
miles  away  from  appellant's  road.  Twenty-six  cents  per  100 
pounds  were  charged  Samuels  for  the  barrel  of  gasoline 
shipped  to  him,  which  was  billed  to  him  at  Harrodsburg.  The 
barrel  of  gasoline  shipped  to  Green  was  billed  to  him  at  Perry- 
ville, and  was  shipped  at  the  rate  of  36  cents  per  100  pounds 
from  Louisville  to  Perryville.  When  the  gasoline  reached 
Harrodsburg,  it  was  delivered  to  a  man  named  Erwin,  who 
ran  a  wagon  daily  from  Harrodsburg  through  Perryville  to 
Mitchellsburg,  carrying  the  United  States  mail;  also  persons 
and  property.  He  took  the  gasoline  to  Green,  collecting  the 
charges  going  to  the  railroad,  which  were  21  cents  per  100 
I)Ounds,  and  paid  the  amount  to  the  company.  Green  paid 
Erwin  50  cents  for  bringing  the  barrel  over,  which  was  10 
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cents  less  than  was  coming  to  Erwin  on  the  basis  of  15  cents 
per  100  pounds. 

There  was  an  arrangement  between  Green  and  Erwin  that 
Erwin  would  haul  gasoline  over  at  50  cents  a  barrel.  This 
arrangement  seems  to  have  grown  out  of  the  fact  that  there 
is  a  station  on  the  Louisville  &  Nashville  Railroad  four  miles 
from  Perryville,  from  which  also  goods  were  hauled  to  Perry- 
ville,  and  Erwin  was  underbidding  to  get  the  hauling  on  his 
route.  The  railroad  had  for  a  number  of  years  a  published 
tariff  on  this  class  of  goods  by  which  the  rate  was  fixed  to 
Harrodsburg  at  26  cents  and  to  Perryville  at  36  cents.  When 
the  rate  was  first  made,  about  the  year  1889,  a  man  named 
James  was  running  the  wagon  line,  and  the  rate  of  15  cents 
for  the  wagon  line  was  then  agreed  on  between  him  and  the 
the  railroad  company.  After  three  years  he  sold  out  to  a 
man  named  Tatum,  and  subsequently  Erwin  came  in  under 
Tatum;  but  the  railroad  company  had  no  agreement  with 
Erwin.  It  simply  billed  the  goods  to  Perryville  as  before. 
Erwin  received  them  at  Harrodsburg  and  delivered  them  at 
Perryville.  The  railroad  company  did  not  know  that  Erwin 
was  making  any  reduction  on  the  15  cents  per  100 
pounds  allowed  for  his  part  of  the  haul.  ^ETie 
goods  were  not  delivered  to  the  consignees  at  Harrodsburg, 
but  were  required  to  be  carried  over  by  the  wagon  line 
and  delivered  at  Perryville.  The  wagon  line  hauled  for 
everybody  that  applied,  and  also  carried  for  a  time  the 
express  matter,  each  owner  as  he  came  in  succeeding  to  all 
the  rights  and  privileges  of  his  predecessors.  The  proof 
leaves  no  doubt  that  the  operator  of  the  wagon  line  was  a 
common  carrier.  Robertson  v.  Kennedy,  2  Dana  431,  26  Am. 
Dec.  426;  Caye  v.  Pool  (108  Ky.  124;  21  R.  1600)  55  S.  W. 
887,  49  L.  R.  A.  251 ;  Chevallier  v.  Straham,  47  Am.  Dec.  639. 
If  there  had  been  a  railroad  operated  by  another  company 
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running  from  Harrodsburg  through  Perryville  to  Mitchells- 
burg,  and  the  barrel  of  gasoline  had  been  taken  by  appellant 
to  Harrodsburg,  and  by  the  other  company  tpl  Perryville, 
appellant  receiving  21  cents  per  100  pounds  for  carrying  it, 
and  the  other  company  12l^  cents,  it  could  not  be  maintained 
that  this  would  have  been  a  violation  of  section  215  of  the  Con- 
stitution ;  for  it  is  well  settled  that  a  through  rate  can  be  made 
less  than  the  sum  of  the  local  rates  between  the  two  points. 
Were  it  otherwise,  all  through  freight  would  have  to  be  hauled 
at  the  local  rates.  Railroad  Company  v.  Osborne,  52  Fed. 
912,  3  C.  C.  A.  347;  Tozer  v.  U-  S.  (C.  C.  )  52  Fed,  918; 
Interstate  Commerce  Commission  v.  B.  &  O.  R.  R.,  145  U.  S. 
276,  12  Sup.  Ct.  844,  36  L.  Ed.  699;  Parsons  v.  Chicago,  etc. 
R.  R.  Co.,  167  U.  S.  447,  17  Sup.  Ct.  887,  42  L.  Ed.  231. 

The  fact  that  the  connecting  carrier  took  the  goods  on  a 
vehicle  pulled  by  horses  and  not  by  steam,  is  not  relied  on 
as  changing  the  principle ;  but  it  is  urged  that  Erwin  had  no 
contract  with  the  railroad  company,  and  that  therefore,  he 
took  the  goods  simply  as  the  agent  of  the  consignee,  Green. 
Without  considering  whether  a  contract  should  be  implied 
from  the  fact  that  he  came  in  under  James,  who  made  the  con- 
tract with  the  railroad  company,  we  rest  our  judgment  on 
the  ground  that  appellant  had  received  the  goods  consigned 
to  Perryville,  and  had,  by  its  bill  of  lading  agreed  for  36  cents 
per  100  pounds  to  transport  them  to  Perryville.  This  was  not 
a  shipment  to  Harrodsburg.  There  was  in  such  a  shipment 
and  the  shipment  to  Samuels  at  Harrodsburg  no  discrimina- 
tion between  shippers  of  the  same  class  of  freight  between  the 
same  points.  Appellant  had  the  right  to  charge  less  for  part 
of  the  through  haul  than  the  local  rate  to  that  point.  When 
it  received  the  goods  and  undertoot  to  carry  them  to  Perry- 
ville, it  was  its  duty  to  see  that  they  got  to  Perryville.  Its 
obligations  under  such  a  contract  were  different  from  those 
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under  a  contract  to  carry  goods  to  Harrodsburg.  It  waa 
a  through  shipment  from  Louisville  to  Perrjville.  Erwin 
came  in  under  it,  and  whether  there  was  any  contract,  ex- 
press or  implied,  between  it  and  Erwin,  there  was  an  express 
xjontract  between  it  and  the  shipper  that  it  would  transport 
the  goods  from  Louisville  to  Perryville.  We  are  therefore  of 
opinion  that  the  facts  shown  establish  no  violation  of  the  con- 
stitutional provision  quoted.  If  there  was  anything  in  the 
evidence  indicating  an  evasion  of  the  constitutional  provision 
by  the  billing  of  the  goods  to  Perryville  and  the  delivery  of 
them  at  Harrodsburg  to  the  consignee  in  order  to  discriminate 
between  shippers,  a  different  question  would  be  presented. 
But  the  facts  show  perfect  good  faith,  and  also  show  that 
only  in  this  way  can  appellant  carry  goods  to  Perryville. 

Judgment  reversed  and  cause  remanded,  withi  directions 
to  dismiss  the  indictment. 


Case   98 — Action  by   Saiiah   M.   Robebtson   against   the   Daviess 
Gbavel  Road  Company  fob  Injuby  to  Heb  Land  by  Causing 

SUBFACE   WaTEB  TO    ACCUMULATE   THEBEON. — DEC.    2. 

Eobertson  v.  Daviess  Gravel   Eoad  Oo. 

appeal  fbom  daviess  cibcuit  ooubt. 

Judgment  fob  Defendant  and  Plaintiff  Appeals.    Affibmed. 

fiuBFACE  Watebt— Rights  op    Dominant    Ownebs — Acquisition    of 
Easement — Extent. 

Held:  1.  The  right  of  the  owner  of  property  naturally  draining 
on  a  road  to  have  the  surface  water  flow  over  the  road  extends 
no  further  than  to  burden  the  road  with  the  natural  flow  of  sur- 
face water,  an-d  does  not  entitle  such  owner  to  collect  the  water 
from  his  and  other  lands  Into  a  ditch,  and  discharge 
Vol.  116—68 
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it  on  the  road  at  a  certain  point,  and  compel  the  proprie- 
tor of  the  road  to  there  receive  it  and  provide  for  Ita  disposal. 
2.  In  an  action  against  the  proprietor  of  a  road  for  allowing  a  ditch 
which  had  carried  off  surface  water  from  plaintiff's  ditch  to 
become  filled  up,  a  com/plaint  stating  that  the  county,  prior 
to  defendant's  acquisitHoa  of  the  road,  had  kept  the  ditch  clean, 
but  which  did  not  state  that  it  had  continued  such  custom  for 
a  sufficient  1-ength  of  time  to  constitute  an  easement,  nor  that 
defendant  or  the  county  had  for  anfy  length  of  time  suffered 
the  water  from  plaintiff's  ditcih  to  run  over  the  road,  shows  an 
easement,  if  at  all,  merely  to  use  the  ditch  aUmgside  defend- 
ant's road  to  receive  the  water  fnom  plaintlfTs  dltch^  and  not 
an  easement  to  have  the  ditch  kept  open  by  defendax^ 


BLI  H.  BROWN,  attorney  for  appellant. 

Appellant  claims  that  she,  having  constructed  a  ditch  throng^ 
her  lamd  to  the  county  road  which  drained  her  land  througS 
a  ditch  which  had  been  constructed  and  maintained  by  Da- 
viess county  along  said  public  road  Dor  more  than  fifteen  years; 
that  the  appellant,  Daviess  Gravel  Road  Company  had  do 
right  to  fill  up  the  ditch  on  the  public  road,  and  thereby  pre- 
vent and  obstruct  the  fiow  of  the  water  from  her  land  through 
her  ditch  into  and  through  .the  ditch  along  the  pubBc  highway 
which  had  been  maintained  by  the  county  for  more  than  fif- 
teen years., 

AUTHORITIES  CITED. 

Kemper  ft  Wife  v.  City  of  Louisville,  14  Bush»  89;  Stith  t. 
Ix  &  N.  R.  R.  Co.,  22  R.,  653. 

SWE3ENEY,  EULIS  &  SWEENEY,  fob  appellee. 

The  following  propositions  are  self-evident  when  viewed  In 
the  light  of  the  plaintiff's  original  petltixm. 

1.  It  is  not  averred  that  the  grade  of  the  public  roiui  com- 
plained of,  was  established  within  fifteen  years  before  the 
Institution  of  this  action;  the  court  will  therefore  conclude 
most  strongly  against  the  pleader,  that  it  was  established  more 
than  fifteen  y«ars  before  the  institution  of  this  suit,  and  If 
it  was,  plaintiff  has  not  manifested  a  cause  of  action. 

2.  The  allegation  of  the  petition,  that  on  account  lofl  the 
grade  of  the  road  the  water  thus  artificially  collected  by  ap- 
pellant in  her  ditch  was  not  permitted  to  fiow  over  the  road. 
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is  not  0ood,  because  It  is  not  averred  that  she  or  her  ances- 
tors at  any  time  ever  eivjoyed  such  right 

3.  We  insist  that  under  the  pleadings  includdng  the  two 
amended  petitions,  if  appelloot  was  collecting  the  snrface 
water  upon  her  own  land  and  that  of  her  neighbor,  ax^  throw- 
ing it  upon  the  lower  proprietor,  that  lower  proprietor  had 
the  right  to  dam  it  up  and  prevent  dts  flow  aoross  its  prem- 
ises, though  such  premises  may  ihave  been  no  more  than  a 
public  hi£^way. 

AUTHORITIES  CITED. 

Kemper  v.  City  of  Louisville,  14  Bush,  99;  Kelasey  v.  Louis- 
ville, 4  Daflia,  554;  29  Am.  ft  Eng.  Ency^  1st  ed.,  325;  Wolf 
V.  Covington  R.  R.  Co.,  15  B.  M.,  408;  Louisville  Ry.  Co.  v. 
Round,  17  B.  M.,  777;  Hahn  v.  Thornsberry,  7  Bush,  403; 
Gould  on  Waters,  sees.  267,  268;  Barkley  v.  Wilcox,  40  Am. 
•Rep.,  519;  Grinstead  v.  Sanders,  22  Ky.  Law  Rep.,  51. 

Opinion  of  the  ooubt  by  JUDGE  O'REAR-HAmRMiNo. 

Appellant  is  the  owner  of  a  tract  of  land  lying  ad- 
jacent io  appellee's  gravel  road  near  Owensboro.  The  land 
in  that  immediate  neighborhood  is  low,  and  nearly  level,  but 
it  lays  so  that  its  surface  drainage  is  naturally  toward  the 
gravel  road.  More  than  15  years  before  this  suit  her  land 
and  other  lands  lying  b^ack  of  it  were  drained  by  a  ditch 
through  her  land,  which  emptied  into  another  ditch  running 
alongside  the  road.  She  alleges  that  before  appellee  acquired 
the  road,  and  while  it  was  operated  as  a  public  highway  by 
Daviess  county,  the  county  kept  the  latter  ditch  open  so  as 
to  accommodate  the  water  drawTi  off  by  her  ditch.  Her 
complaint  then  continues:  "Plaintiff  states  that  defendant 
has  reconstructed  said  road  in  front  of  her  land,  and  has 
raised  the  roadbed  to  a  higher  grade  than  the  grade  which  was 
maintained  and  existed  while  the  same  was  in  control  of 
Daviess  county  as  a  public  road,  so  as  to  render  it  impossible 
for  the  water  falling  on  her  and  the  Hathaway  lands  and  flow- 
ing into  her  ditch  above  mentioned  to  drain  over  said  road 
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as  reconstructed  by  defendant,  and  so  as  to  cut  off  all  escape 
for  the  water  thu«  accumulating  in  her  said  ditch,  except  as 
the  defendant  might  have  opened  and  kept  open  at  all  times 
a  sufficient  ditch  running  parallel  with  its  said  reconstructed 
road  of  sufficient  width  and  depth  to  have  carried  off  said 
water.  This  the  defendant  could  have  done.  .  .  .  That  within 
the  last  five  years  the  defendant  has  failed  and  refused  to  con- 
struct, keep,  or  maintain  along  or  across  its  said  road  in  front 
of  her  land  any  drainage  sufficient  to  carry  off  and  discharge 
the  accumulations  of  water  in  her  ditch  above  mentioned, 
which  flows  to  and  against  defendant's  said  road,  but,  instead 
of  doing  this,  as  it  was  its  duty  to  do,  it  wrongfully,  unlaw- 
fully and  against  plaintiff's  protest  suffered  and  permitted 
such  inadequate  drainage  as  exists  along  its  roadway  to  be- 
come filled  up  and  so  obstructed  as  to  cause  the  water  flowing 
in  time  of  rains  from  her  own  and  said  Hathaway  land  to 
overflow  her  ditch  above  mentioned,  and  to  back  up  so  as  to 
overflow  her  house,  yard,'-  etc.  A  demurrer  was  sustained  to 
appellant's  petition,  and  it  was  dismissed. 

Although  appellant  was  entitled  to  have  the  natural  drain- 
age of  the  surface  water  from  her  land  and  the  lands  lying 
back  and  above  it  to  flow  off  and  over  appellee's  land,  as  was 
held  by  this  court  in  Stith  v.  L.  &.  N.  R.  R.  Co.,  109  Ky.  174; 
22  R.  653;  58  S.  W.  600,  this  right  did  not  extend  further 
than  to  burden  the  lower  estate  with  the  surface  water  of  the 
upper  as  nature  had  done  it.  Appellant's  contention  is  that 
she  has  the  right  to  collect  not  only  the  surface  water  from  her 
own  land,  but  that  from  adjacent  land  which  would  otherwise 
flow  over  hers,  into  an  artificial  channel,  and  then  to  thereby 
carry  it  in  its  accumulated  quantity  and  accelerated  force 
and  cast  it  all  upon  the  lower  land  of  appellee  at  one  point, 
requiring  appellee  to  there  receive  it,  and  to  provide  for  its 
subsequent  disposal  so  that  it  would  not  damage  her  property. 
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The  only  authority  cited  in  support  of  the  proposition  is 
Stith's  case,  supra,  which  does  not  at  all  warrant  the  deduc- 
tion. This  case  is  much  nearer  like  Grinstead  v.  Sanders 
(22  R.  51)  56  S.  W.  665,  where  the  right  was  denied.  But 
appellantclaimsthat  she  had  so  maintained  and  used  her  ditch 
for  15  years,  and  that  by  such  user  she  had  acquired  the  right 
to  so  gather  and  precipitate  all  the  surface  water  from  her 
land  at  the  point  named.  Though  this  be  so,  it  does  not  fol- 
low that  the  owner  of  the  lower  estate  was  bound  to  keep 
open  a  ditch  to  receive  the  water,  even  if  he  had  done  so  for 
a  period. 

The  gravamen  of  the  complaint  is  not  that  appellee  has 
raised  its  roadbed,  but  that  it  has  suffered  a  ditch  alongside 
its  road  to  fill  up  so  that  it  will  not  accommodate  the 
the  flow  from  appellant's  ditch  in  rainy  seasons  Al- 
though it  is  alleged  that  the  county,  prior  to  appellee's 
acquisition  of  the  road,  did  keep  the  ditch  clean,  it  is 
not  charged  that  this  was  done  for  such  length  of  time  as 
would  constitute  an  easement  in  favor  of  appellant's  estate. 
Nor  is  it  charged  that  appellee  or  the  county  had  suffered 
the  water  from  appellant's  ditch  to  run  over  the  road  for  any 
length  of  time.  If  any  easement  whatever  has  been  acquired 
by  appellant  over  appellee's  property  under  the  facts  stated 
in  her  petition,  it  is  merely  to  use  the  ditch  alongside  its  road 
to  receive  the  water  from  her  ditch.  If  one  acquires  the  right 
to  use  a  passway  over  another's  land,  the  owner  of  this  right 
must  repair  the  way,  in  the  absence  of  contract  to  the  contrary. 

That  which  the  owner  of  the  dominant  estate  acquires  is  the 
right  to  use  the  servient  estate  for  a  designated  purpose  ap- 
purtenant to  the  dominant.  The  owner  of  the  servient  es- 
tate can  not  interfere  with  the  enjoyment  of  the  right.  But 
this  right  applies  only  to  the  realty,  and  not  to  the  personal 
service  of  the  owner  of  the  servient  estate.    If  appellant  has 
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acquired  the  right  by  prescription  to  use  the  ditch  alongside 
appellee's  road,  to  that  extent,  and  as  an  appurtenant  to  her 
land,  it  is  her  ditch,  and  she  may  clean  it  when  necessary  for 
its  proper  enjoyment.  It  is  not  claimed  that  she  has  been 
denied  this  right. 

Wherefore  the  judgment  must  be  affirmed. 


Case  99 — Action  bt  B.  W.  Tuckeb  and  Othebs  aoaikst  Watits 
Hogan,  to  Rescind  ▲  Contract  fob  the  Sale  or  ▲  Floub  Milu 
— Dec.  2. 

Hogan,  &c.  v.  Tucker,  &c. 

AFFEAIi  FBOBC   TATLOB  OIBCXTIT  COUBT. 

Judgment  fob  Plaintiffs  and  Defendants  Appeal^    Revebsed. 

Sales — Wabbanty  op  Quality— Bbeach  of  Warbanty — ^Rescission 
— Time — ^Relief — Pbcuniaby  CJompensation. 

Held:  "L  In  an  action  by  the  purchasers  ot  a  mill  against  the  sell- 
ers on  the  ground  of  fraud  in  representations  as  to  the  con- 
dition of  the  inllU  it  appeared  that  plaintifits  discovered  the 
fraud  very  shortly  after  they  took  possession;  but  that  they 
continued  to  use  the  (property,  and  accepted  a  written  promise 
from  one  of  the  sellers  to  repair  the  boiler  and  engine,  or  fur- 
nish new  ones;  tfaait  the  repairs  were  attempted  to  be  made, 
but  were  Ineffectual;  and  that  the  engine  was  changed  for  an-^ 
other,  and  other  minor  changes  made  in  the  mill,  after  which 
plaintifFs  continued  to  run  it  for  about  six  months,  defend- 
ants in  the  meantime  having  disposed  of  the  property  which 
they  had  received  flor  the  mill  at  a  price  $650  less  than  they 
had  allowed  plaintiffs  for  the  same.  Held,  that  it  was  error 
to  allow  a  rescission  of  the  contract,  but  that  plalntUXs  Aonld 
have  been  awarded  pecuniary  compensation. 

DENTON  ft  ROBIN90N,  attobneys  fob  appellants. 

We  take  the  ground: 

1.  That  where  a  vendee  seeks  a  rescission  of  a  oontiact  ftir 
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the  sale  of  real  estate  in  order  to  comply  with  the  doctrine 
requiring  the  parties  to  be  placed  in  statu  quo,  a  properly 
executed  and  acknowledged  deed  should  be  tendered  to  the 
vender  with  the  petition.  An  allegation  that  the  plialntiff  is 
willing  and  able  to  reconvey  is  insufficient. 

2.  The  rule  is^  the  party  must  make  his  election  either  to 
rescind  the  contract  by  restoring  all  that  he  obtained  by  it, 
in  which  event  he  may  recover  of  the  defendant  wliat  he  has 
paid  on  it;  or  he  may  retain  the  property  and  sue  for  dam- 
ages. In  this  case  the  plaintifiC,  by  bringing  the  suit  for  re- 
scission, chobe  the  former  method,  and  in  seeking  equity,  he 
must  do  equity  by  returning  the  title  unimpaired  to  the  defend- 
ants. 

3.  The  judgment  which  directs  that  the  defendant,  Wayne  Ho- 
gan,  be  restored  to  immediate  possession  of  the  property  ajul 
the  keys  directed  to  be  delivered  to  him,  that  the  notes  for  tlhe 
purchase  price  of  the  mill  and  lot  be  cancelled,  and  that  plain- 
tiffs recover  the  full  sum  of  $1,900  and  costs  of  Hogan,  does 
not  place  the  pcurties  in  the  same  position  they  were  in  before 
the  deal. 

4.  We  insist  that  the  doctrine  of  caveat  emptnr  must  apply 
in  this  case,  and  that  appellees  having  seen  the  property  they 
purchased,  and  made  such  inspection  as  they  desired,  and  had 
ample  opportunity  to  do  so  before  purch»°lng,  they  must  look 
for  themselves  and  rely  on  their  own  judgment  and  can  not 
complain. 

5.  Appeltees  must  have  tendered  back  the  property  as  soon 
as  they  discovered  the  alleged  defects,  and  falling  to  do  this, 
but  keeping  and  using  it  for  nine  months^  they  can  not  recover. 

6.  The  parties  having  agreed  in  writing  to  keep  the  mill  and 
let  the  contract  stand,  they  'waived  their  right  to  rescind,  and 
their  only  cause  of  action,  if  any,  is  for  a  breach  of  contract 

7.  Representations  made  by  Hogan  in  making  the  sale  merely 
praising  and  (recommending  the  property,  can  not  be  regarded 
as  warrantees. 

LIST  OP  AUTHORITIEg  CITED. 

Ency.  Plead,  ft  Prac,  vol.  18,  pp.  829,  831,  837,  838; 
Hail  V.  Cave,  3d  B.  Mon.,  159;  Humble's  Heirs  v.  Halnk- 
son's  Heirs,  3  Marshall,  468,  4  Dana,  284;  Buford  v.  Brown, 
6  B.  Mon.,  553;  Williams,  etc.  v.  Carter,  3  Dan-a,  198;  Ken- 
tucky Statutes,  sees.  490,  495,  501,  505,  2134,  470;  Brown  v. 
Witter,  10  OMo,  142;  Hammond  v.  Wallace,  85  California,  531; 
Bernard  v.  Kellogg.  TT.  S.  Supreme  Oourt  Reports,  vol.  19, 
LaV  Edition,  pp.  987,  989;    Adklns  v.  Blake's  Admr.,  3   J.   J. 
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MarafaaU,  40;  Lightburn  v.  Cooper,  1  Daoa,  274;  Marshall  t. 
Peck,  1  Dana,  609;  Newtoa  v.  Liong,  13  Ky.  Law  Rep^  698; 
Crawford  v.  Duncan.  6  Ky.  Law  Rep.,  749;  Stewart  v.  Daugh- 
erty,  3  Dana,  380;  James  Bros.  v.  McEwin,  91  Ky.»  377,  12 
R,  S66;  Brooke  v.  Duckwall,  23  Ky.  Law  Rep.,  1459,  1460; 
Peak  T.  Gore,  94  Ky.,  534;  Lyon  v.  Osborne,  7  Ky.  Law  Rep., 
306;  Bailey,  etc.  t.  Niohols,  Sheppard  &  Co.,  8  Ky.  Law  Rep., 
•64;  Spaulding  v.  Tucker,  21  Ky.,  Law  Rep.,  223;  Dent  y.  Mur- 
phy, 13  Ky.  Law  Rep.,  46;  Clark  v.  Smith,  10  Ky.  Law  Rep., 
196. 

WOOD  ft  BXCB  Ain>  €.  A.  RUSSEILLs  aitobneys  <ob  appellees. 


The  determination  ot  two  questions  settles  this 

1.  Did  Hogan,  in  making  the  sale,  represent  the  mill  to  be 
as  good  as  new?  If  so^  was  it  as  good  as  nev,  and  do  as 
good  work  as  new? 

2.  When  appellees  took  possession  thereof,  was  the  mill  de- 
fective and  not  capable  of  doing  good  work?  If  so  did  Hogan 
repair  it  and  make  it  good  as  new  and  do  as  good  work  as  if 
new? 

Ancillary  to  the  vital  questions  are  the  following: 

(a)  Did  appellees  know,  or  hy  the  use  of  ordinary  pru- 
dence could  have  known  the  coxkdltion  of  the  mill  before  and  at 
the  time  they  bought  it? 

(b)  Did  appellees  in  the  purchase  of  the  mill  rely  upon  the 
representations  and  guarantee  of  Hogan,  and  did)  such  representSr 
tions  and  guarantee  induce  the  purchase  of  the  mill? 

(c)  Have  appellees  done  or  omitted  to  do  any  act  that.  In 
justice,  should  relieve  Hogan  of  the  covenant  of  his  guarantee? 

3.  The  proof  shows  that  the  defects  in  the  mill,  were  latent, 
covered  up  with'  greaae,  dust,  flour  and  meal,  and  could  only 
be  discovered  by  actual  operation  of  the  milll  not  merely  by 
seeing  it  in  motion. 

4.  A  person  knowingly  selling  property  with  material!  latent 
defects,  witho-ut  diseasing  same  to  buyer.  Is  guilty  of  fraud 
en-titling  the  buyer  to  avoid  the  sale. 

Hogan  made  a  false  representation  that  the  mill  was  as 
good  as  new,  cmd  so  gu€u>anteed  it.  He  intended  appellees  to 
rely  on  same.  Appellees  did*  in  fact  so  rely,  and  having  so 
relied,  it  is  immaterial  wliether  or  not  appellees  had  informar 
tion,  or  the  means  of  such. 

6.  ^Caveat  emptor  applies  to  implied  wiarranties,  not  to  ex- 
pressed warranties.  Here  the  warranty  was  positive  and  em- 
phatic. 

6.  As  to  injury  alleged  to  have  been  done  by  appellees  in  re- 
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pairing  the  mill,  we  insist  (1):  tliat  tbe  claim  is  imaginary, 
(2)  not  euppoirted  by  the  evidemce,  (3)  fwere  directed  by  Ho- 
gan's  agent*  (4)  that  the  charge  so  made  are  the  acts  of  Ho- 
gan,  «uid  he  can  not  complain,  of  the  consequences,  and  (5) 
that  what  appellees  did  to  the  mill  was  beneficial. 

7.  Ew&Di  \t  the  rule  required  a  tender  of  deed  by  appellees 
with  their  petition,  this  was  waived  by  appellant's  failure  to 
•demur  to  the  petition  and  waa  cured  by  appeUant's  pleadings 
and  the  judgment. 

The  Judgment  of  the  chancellor  should  be  affirmed. 

LIST  OF  ATPTHOiRITIBS  CITED. 

Lawson's  Rights,  Remedies  and  Practice,  vol.  5,  sec.  2373, 
p.  3956,  57  Am.  Dec,  720;  Xawson's  Rights.  Remedies  and 
Practice,  p.  3942,  sec.  2363,  43  Am.  Dec,  651;  Lawson's  Rights, 
Remedies  and  Practice,  p.  3933,  sees.  2347-8;  72  Am.  Dec, 
563;  13  Am.  Dec,  265;  15  Am.  Dec,  105;  Lawson's  Rights,  Rem- 
edies and  Practice,  p.  3938,  sec.  2356;  Debell  v.  Stephens,  3 
Barn.,  623;  Lawson's  Rights^  Renedies  and  Practice,  vol.  5,  p. 
3952,  sec.  2370;  Lawson's  Rights,  Remedies  and  Practice,  vol. 
5,  pp.  3978-9,  sees.  2386-7;  2  Am.  Dec,  113;  Civil  Code,  sec 
27;  Breckinridge  v.  iMoon,  3  B.  M.,  635;  Mells  v.  Lee,  6  Mon., 
99;  Perkins  v.  Rice,  Litt.  Select  Cases,  2^19;  Upshaw  v.  Debow, 
7  Bush^  447;  Ruffner  v.  Ridley,  81  Ky.,  165  (4  R.,  958); 
.Prewitt  T.  Trumble,  92  Ky.,  176  (13  R,  581);  Hanks  v.  Mc- 
Kee,  2  Lit,  228;  Grant  v.  Shelton,  3  B.  M.,  423;  Robertson  v. 
Clarkson,  9  B.  M.,  507;  Hughes  v.  Robertson,  1  Mon.,  216;  Peak 
V.  Gore,  94  Ky.,  536. 

Opinion  op  the  coubt  by  JUDGE  NUNN — ^Remsbsing. 

It  appears  that  appellants,  Wayne  Hogan  and  J.  P. 
Gaddie,  were  the  owners  of  a  flour  mill,  and  site,  in  the  town 
of  Wickliffe,  Ballard  county,  Ky.;  that  they  sold  this 
property  to  appellees  on  or  about  the  8th  day  of  April,  1901, 
for  the  sum  of  $6,300.  Appellees,  by  their  contract,  agreed 
to  pay  f2,300  in  cash,  or  its  equivalent,  and  executed  their 
four  notes,  of  f  1,000  each,  due  in  one,  two,  three  and  four 
years.  Appellants  made  and  executed  a  deed  to  appellees  for 
this  property  on  the  terms  stated,  and  delivered  same  to  ap- 
pellees on  the  13th  day  of  April,  1901,  and  agreed  to,  and  did, 
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accept  from  appellees,  in  lieu  of  the  cash  payment  of  $2^00, 
a  small  tract  of  land,  at  the  price  of  |700,  and  a  traction  en- 
gine, a  boiler,  a  saw  rig,  and  threshing  machine  at  the  price 
of  11,200.  For  the  balance  of  the  |2,300,  to  wit,  |400,  the 
appellants  accepted  appellee's  note.  Appellees  took  posses- 
sion of  the  mill  at  Wickliffe,  and  conlmenced  to  operate  it, 
and  found  the  mill  in  bad  condition — the  boiler  and  engine 
almost  worthless,  and  the  sifters  and  bran  dusters  worn  and 
in  bad  condition.  Within  a  few  weeks  they  notified  Wayne 
Hogan  of  the  condition  of  the  mill,  and  ]je  promised  to  re- 
pair it.  Nothing  was  done  in  the  way  of  repairs  until  the 
10th  day  of  August,  1901,  when  Wayne  Hogan,  one 
of  the  appellants,  made  and  executed  the  following 
writing:  "This  is  to  show  that  I  will,  and  do 
hereby  and  herein  promise  and  agree,  immediately  to 
repair  and  make  good  as  new  the  engine  and  boiler 
of  the  mill  sold  to  B.  W.  Tucker  &  Son,  this  year,  in 
Ballard  county,  Kentucky,  and  when  repaired  and  fully  test- 
ed by  said  Tucker  &  Hogan,  if  said  boiler  or  engine  fail  to  do 
as  good  work  as  if  they  were  new,  then  in  that  event  I  will  at 
once  purchase  new  ones  and  put  in  t]ie  said  mill  instead  of 
the  old  ones  and  do  this  at  my  ovra  expense  and  cost.  This 
August  10th,  1901.  [Signed]  W.  Hogan.  Appellant  Hogan 
sent  George  Stephenson,  a  millwright,  from  Taylor  county  to 
Ballard,  to  repair  the  engine  and  boiler.  Stephenson  arrived 
there  about  the  15th  of  August,  1901,  and  worked  on  the  boiler 
about  13  days,  but  did  not  succeed  in  making  it  a  good  one. 
He  found  the  engine  in  such  bad  condition  that  he  did  not 
attempt  to  repair  it.  G.  W.  Tucker,  after  consultation  with 
Stephenson,  exchanged  the  engines  for  another  one,  and 
changed  the  position  of  the  boiler,  and  made  other  changes 
of  minor  consequence;  and  in  this  condition  appellees  attempt- 
ed to  run  the  mill  until  about  the  1st  of  March,  1902,  when 
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they  abandoned  or  ceased  to  operate  it,  and  tendered  it  to  ap- 
pellants, and  demanded  the  return  of  the  amount  they  had 
paid  on  the  mill.  Appellants  refused  to  rescind.  Appellees 
on  the  13th  day  of  March,  1902,  brought  this  action  in  the 
Taylor  circuit  court.  In  their  petition  they  made  two  para- 
graphs: (1)  They  alleged  fraud  on  the  part  of  appellants, 
and  made  the  necessary  allegations  with  reference  thereto; 
(2)  they  alleged  that  appellants  warranted  the  mill  in  all  par- 
ticulars to  be  as  good  as  new,  and  that  it  was  worthless,  and 
that  they  had  been  damaged  in  the  sum  of  f4,000,  and  other 
sums.  In  their  prayer  they  asked  for  a  rescission,  and,  if 
that  could  not  be  had,  then  a  judgment  for  damages  upon  the 
warranty.  The  court  on  motion  of  appellants,  compelled 
appellees  to  elect  which  paragraph  they  would  prosecute — the 
first,  for  rescission  on  the  grounds  of  fraud,  or  on  the  war- 
ranty— and  appellees  elected  to  prosecute  the  action  under  the 
first  paragraph.  The  case  was  prepared  and  tried,  and  the 
lower  court  adjudged  that  the  contract  be  rescinded,  and  that 
appellees  recover  of  the  appellants  the  sum  of  f  1,900,  with 
interest  from  the  date  of  the  trade,  to-wit,  8th  of  April,  1901. 
Appellants  complain  of  this  judgment,  and  say  that  they 
did  not  deceive,  or  commit  any  fraud  upon,  appellees,  in 
making  the  sale  of  this  property  to  them,  but,  if  they  did,  the 
appellees  failed  to  ask  for  a  rescission  within  a  reasonable 
time  after  the  discovery  of  the  fraud,  and  that  appellees  had 
used  the  property  for  10  or  11  months,  had  exchanged  the  en- 
gine for  another,  had  changed  the  situation  of  the  boiler  and 
had  made  other  minor  changes  in  the  property;  that,  before 
the  appellees  asked  for  a  rescission,  they  (appellants) had  sold 
the  land  and  machinery  which  they  had  received  in  part  pay 
for  a  much  less  sum  than  they  had  allowed  appellees  in  the 
trade,  to  wit,  the  land  at  ?650,  for  which  they  had  allowed 
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appellees  |700,  and  the  machinerT  at  ?600,  for  which  thej  had 
allowed  appellees  $1,200. 

We  are  of  the  opinion,  from  the  facts  as  shown  bj  the  record, 
that  appellees  were  deceived  in  the  trade,  and  that  they  were 
and  are  entitled  to  relief.  It  is  shown  that  appellants  repre- 
sented the  mill  and  machinery  to  be  all  right  in  every  respect, 
and  as  good  as  new^  and  that  at  the  time  the  engine  and  boiler 
and  other  minor  parts  were  damaged  and  almost  worthless. 
J.  P.  Gaddie  must  have  known  these  facts,  as  he  was  at  the 
mill  and  in  charge  at  the  time  the  damage  occurred.  But  it 
is  not  madiB  clear  that  Hogan,  the  partner,  and  the  other  ap- 
pellant, on  whose  statement  appellees  alleged  they  relied, 
was  acquainted  with  the  injured  condition  of  the  mill,  as 
he  resides  in  Taylor  county,  and  did  not  visit  the  mill 
often.  But  in  view  of  all  the  factsi  and  circumstances  proven, 
this  court  would  not  feel  inclined  to  disturb  the  finding  of 
the  lower  court  in  rescinding  the  trade  on  the  ground  of  fraud 
and  deception  practiced  by  appellants,  provided  the  rescis- 
sion would  have  placed  the  parties  in  statu  quo,  or  nearly 
so. 

The  question  then  to  be  determined  is  did  appellants  elect 
to  rescind  within  a  reasonable  time  after  the  discovery  of  the 
fraud  practiced  upon  them?  If  «o  the  judgment  should  be 
affirmed;  otherwise  reversed.  In  the  case  of  Hoggins  t.  Be- 
craft,  1  Dana,  31,  the  court  said :  "The  law  has  not  defined 
reasonable  time."  It  can  not  be  defined  by  any  prescribed 
rule.  Wbat  is  reasonable  in  one  case  may  be  unreasonable 
in  another  case.  What  is  reasonable  in  any  case  must  be  as- 
certained by  the  application  of  reason  to  the  facts  which 
characterize  the  particular  case.  Delay  for  one  week  after 
full  discovery  may  be  unreasonable  in  some  cases.  A  much 
longer  delay  may  in  other  cases  be  reasonable.  The  injured 
party  should  obsen^e  ordinary  vigilance  and  good  faith.    He 
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should  not,  by  culpable  negligence  or  by  design,  subject  the 
-other  party  to  unnei^essary  inconvenience,  loss,  or  hazard; 
and,  whenever  he  oflfers  to  return  the  property,  it  should  be  in 
as  good  condition  as  it  was  when  he  might  have  first  returned 
it  after  full  discovery  of  its  defectiveness  so  as  to  place  both 
parties  as  near  as  possible  in  statu  quo.      All  this  may  ap- 
pear in  a  supposable  or  possible  case,  even  though  months  may 
Jiave  elapsed.      It  may  not  appear  in  another  possible  case 
in  which  one  week  had  evolved.    Time,  in  the  abstract,  is  not 
essential.    It  is  material  so  far  only  as,  when  associated  with 
other  circumstances,  it  may  produce  injurious  or  unjust  con- 
sequences.   The  great  object  of  the  rule  of  law  on  this  subject 
is  to  prevent  injury  or  wrong  to  the  vendor;  and  the  main 
question  in  every  such  case  should  be,  has  he  any  just  cause 
to  object  to  the  rescission  of  the  contract ;  has  he  been  trifled 
with;  will  he  have  suffered  by  unnecessary  and  improper 
delay?"    In  the  case  of  Colyer  v.  Thompson  &  Johnson,  2  T. 
B.  Mon.  18,  the  court  said :    "Nor  will  a  court  of  equity  in 
every  case  set  aside  a  contract  on  the  ground  of  fraud. 
Where  the  injured  party,  within  a  reasonable  time  after  he 
Las  discovered  the  fraud,  makes  his  election  to  disafiSrm 
the  contract,  and  offers  to  restore  the  property,  a  court  of 
equity  will,  at  his  instance,  interpose  and  set  it  aside.    But 
If,  after  discovering  the  fraud,  he  still  retains  the  property, 
and  uses  it  as  his  own,  and  makes  no  offer  to  restore  it,  or 
does  not  otherwise  evince  a  determination  to  avoid  the  con* 
tract,  a  court  of  equity  will  not  set  it  aside."    And  in  such 
case  he  must  get  relief  in  damages.    The  case  of  Ruffner,  etc., 
V.  Ridley,  etc.,  81  Ky.  169,  4  R.,  958,  was  where  a  party 
sought  relief  from  a  contract  obtained  by  fraud,  and  the 
court  said:    "A  court  of  equity  will  rescind  if  the  circum- 
stances are  such  that  the  parties  can  be  put  in  the  condition 
they  were  in  at  the  time  of  the  execution  of  the  contract,  but, 
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if  these  elements  do  not  concur,  the  chancellor  will  decree 
compensation  if  the  fraud  is  proved,  and  a  substantial  in- 
jury has  resulted  therefrom.  Whenever  tb^re  is  fraud,  with 
a  resulting  injury  of  a  substantial  character,  a  court  of  equity 
will  gi've  relief,  either  by  rescission  or  pecuniary  compen- 
sation.** In  the  case  of  Bernard  Leas  Mfg.  Co.  v.  Waller 
.(18  R.,  346)  36  S.  W.  531,  the  court  said :  «He  might  have, 
within  a  reasonable  time  after  discovering  the  breach  of 
fwarranty  or  wortfilessness  of  the  machine,  offered  to  return 
the  machine,  and,  if  his  cause  of  action  was  well  founded,  he 
would  have  been  relieved  from  any  liability  for  the  price  or 
value  of  the  same,  and  might  have  had  such  other  relief  as 
he  showed  himself  entitled  to;  but,  not  having  done  so,  the 
judgment,  etc.,  should  not  be  allowed  to  stand.**  In  1 
Bigelow  on  the  Law  of  Fraud  (Ed.  1888)  436,  the  author 
says :  "The  defrauded  party  to  a  contract  has  but  one  election 
to  rescind. the  same.  If  he  once  determine  his  election,  it 
is  determined  forever.  Hence  if  it  be  shown  that  he  has  at 
any  time  after  knowledge  of  the  fraud,  either  by  express 
words  or  by  unequivocal  acts,  affirmed  the  contract,  his 
election  is  irrevocable.  Nor  has  the  injured  party  power  to 
keep  the  question  of  election  open  so  long  as  he  will.  The 
rule  of  law  upon  this  point  is  this:  So  long  as  the  defrauded 
person  has  made  no  election,  he  retains  the  right  to  de- 
termine it  either  way,  provided  that,  in  the  interval  while  he 
is  deliberating,  an  innocent  third  party  has  not  acquired  an 
interest  in  the  property,  or  that  in  consequence  of  his  delay 
the  position  of  the  wrongdoer  himself  has  not  been  substan- 
tially affected.*' 

The  appellees  prove  that  they  discovered  the  fraud  in  a 
few  days  after  May  1,  1901;  they  kept  and  used  the  prop- 
erty; accepted  a  written  promise  from  appellant  Hogan  to 
repair  boiler  and  engine,  or  furnish  new  ones;  the  repairs 
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were  attempted  to  be  made,  the  engine  was  exchanged  for 
another,  and  other  changes  made  in  the  mill;  and  then  ap- 
pellees continued  to  run  the  mill  until  about  the  1st  of  March, 
1902.  In  the  meantime,  appellants  disposed  of  the  property 
which  they  took  from  appellees  at  the  price  of  ?650  less  than 
they  had  allowed  appellees  for  same.  Under  these  circum- 
stances, the  court  should  not  have  rescinded  the  contract, 
but  should  have  granted  appellees  relief  by  giving  them 
pecuniary  compensation. 

The  judgment  is  reversed,  and  cause  remanded  for  further 
proceedings  consistent  witb  this  opinion. 


Case  100 — Indictment  against  J.  W.  Bess  fob  Mubdeb. — Dec.  2. 

Bess  v.  Oominoiiwealth. 

appeal    from    FAYETTE    CIBCUIT    COUBT. 

Defendant  Convicted  of  Mubdeb  and  Appeals.     Reversed. 

•Mubdeb— Motive — ^Admissibility  of  Evidence — Declarations  of  De- 
cedent— Instbuctions — Identification  of  EJvidence  Hejected. 

Held:  1.  In  a  proBecution  for  the  murder,  on  March  6th,  of  a 
paramour,  where  the  proof  is  circumstantial,  evidence  that  on 
December'  23d  decedent  (obtained  insurance  on  her  house  and 
Its  contents,  which  were  burned  on  January  20th,  a  few  days 
prior  to  wlilch  defendant  procured  the  removal  of  some  of  the 
goods,  gratuitously  paying  the  truckman's  license  fee  to  th'e 
city  in  addition  to  his  regular  charge,  and  that  the  loss  wets 
paid  on  February  28th,  prior  to  which  defendant  had  attempted 
to  collect  it  on  the  false  representation  that  the  policy  had  been 
assigned  to  him,  is  admissible  to  show  motive  for  the  hiom- 
iclde. 

2.  In  a  prosecution  for  murder,  the  declaration  of  decedent  a  few 
days  before  the  homicide,  to  a  fpolice  officer,  that  defendant 
had  $220  of  her  money  which  he  refused  to  pay,  and  to  recover 
which  she  spoke  of  getting  a  warrant  out  against  him.  Is  od- 
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missible,  having  been  reported  to  defendant  by  the  officer  be- 
fore decedent's  demise. 

3.  In  a  prosecution  for  homicide,  in  which  evidence  was  incroduced 

tending  to  show  that  the  motive  was  to  obtain  or  retain  money 
belonging  to  decedent,  defendant's  declaration  that  he  wished 
to  borrow  twenty  dollars  of  decedent,  but  that  she  made  him  a 
present  of  it,  and  gave  him  $200  more  to  keep,  and  that  he 
afterwards,  lat  he«:  request,   returned  her   $100,   is   admiaslbla 

4.  In  a  prosecution  for   murder,   an  instruction  that  "there  may 

have  been"  evidence  to  show  some  other  crime  (the  evidence 
not  being  .indicated),  and  that,  if  such  evidence  proved  defend- 
ant guilty  of  some  other  offense  '^against  law  <or  agaiuEit  mor- 
als," the  jury  should  not  "allow  that  fact,  whatever  it  may  be," 
to  bias  them  or  make  them  find  defendant  guilty  under  the 
indictment,  except  In  so  far  "as  the  fact  itself,  whatever  it  may 
be"  conduced  to  prove  him  guilty  of  the  crime  charged,  and  that 
it  was  the  court's  duty  to  tell  the  jury  of  the  "rejection  of 
certain  testimony  and  the  purposes  for  which  other  testimony 
was  admitted"  (without  further  Identification  of  the  evidence 
referred  to),  is  so  indefinite  and  ambiguous  as  to  constitute 
error. 

5.  Where  evidence  is  ordered  rejected  after  it  has  gone  to  the  jury, 

the  court,  in  Instructing  as  to  its  exclusion,  should  specify  it 
in  detail,  and  should  name  the  witnesses  from  whom  it  has 
been  elicited,  In  order  to  identify  it. 

6.  Where  evidence  otherwise  incompetent  is  admitted  for  a  specific 

purpose,  the  court,  without  quoting  it  in  detail  or  giving  un- 
due prominence  to  particular  facts,  should  instruct  the  jury  for 
what  purpose  alone  the  evidence  is  to  be  considered. 

J.  N.   ELLIOTT  AND  HENRY  G.  SNYDER,  attorneys  fob  appel- 
lant. 

On  the  trial  of  this  case  we  complain  of  the  following  errors 
to  appellant's  prejudice: 

1.  On  December  23,  1902,  deceased  had  taken  a  policy  of 
Insurance  on  ber  house  for  $225.  The  house  was  burned  Jan- 
uary 20,  1903.  Evidence  was  admitted  that  prior  to  the  fire, 
appellant.  In  the  night  time  removed  from  the  house  nearlfy 
all  the  fiimltura,  and  tried,  as  agent  for  deceased,  to  collect 
the  Insurance  money,  but  the  company  refused  to  pay  him, 
but  paid  the  deceased,  Mrs  Martin — also  that  appellant  paid 
the  driver  of  the  wagon  for  hauling  away  the  furniture  before 
the  fire,  and  paid  his  occupation  license  as  driver  to  the  city. 
This  evidence  was  objected  to  by  appellant,  but  was  admitted 
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as  a  motive  or  Incexktlve  to  obtaia  the  money  of  deceased  witE 
whom  appellant  had  been  living  in  adultery. 

We  contend  this  evidence  was  Incompetent: 

(1)  It  tends  to  connect  deceased  with  the  crime  of  arson 
for  which  offense  he  was  not  bein«  tried*  and  is  not  competent 
unless  the  commission  of  one  tends  to  establish  the  otlier,  and 
the  connection  must  be  made  "natural/'  "clear/'  "obvious/' 
•'logical/'  and  'necessary/'  In  other  words,  if  the  first  crime 
is  shown  to  have  been  committed  by  the  accused,  the  mind  must 
instinctively  turn  to  the  accused  as  the  perpetrator  of  the  sec- 
Old,  and  (2)  if  the  commission  of  the  one  does  not,  in  and 
of  itself,  tend  to  establish  the  second,  there  must  be  some 
other  evidence  ehowimg  that  It  tends  to  establish  the  second^  and 
connecting  the  two  crimes. 

(3)  This  Evidence,  if  admlasible,  was  allowed  to  go  to  the 
Juiy  without  proper  admonition  by  the  court  tx)  the  Jury,  as  to 
its  effect.  The  instruction  given  by  the  court  aa  to  this  evi- 
dence, wtas  one  general  sweeping  admonition,  indefinite  and 
vague;  leaving  the  mind  in  doubt  as  to  what  tho  oourt  meant, 
when  the  rule  requires  it  should  be  specific,  clear  and  distinct. 

(4)  The  Commonwealth's  attorney,  in  his  closing  argument 
to  the  }iinr»  used  the  following  )ang)aage  in  reference  to  the 
accused: 

"He  is  a  man  destitute  of  alt  moral  nature;  he  has  been  false 
in  every  relation  of  life;  false  to  his  wife,  false  to  his  chil- 
dren, false  as  a  lover,  false  to  hia  Ood;  that  he  bad  never  read 
in  history  or  in  fiction,  nor  had  he  ever  known  a  man  mo/e 
depraved;  that  he  had  boasted  off  his  amours  with  wometn, 
with  a  bravado  that  showed  him  to  be  guilty  of  every  nature 
of  crime  against  morality  and  decency,  ihe  was  a  wihoremonger 
and  seemed  to  be  proud  of  it;  that  he  was  a  moral  degener- 
ate, totally  depravedi,  andf  had  transgressed  every  law  of  de- 
cency." We  submit  that  such  Inflammatory  denunciation  as 
this  with  the  electric  effect  of  the  genius  of  oratory,  could 
not  have  otherwise  than  an  effect  to  inflame  the  Jury,  and 
should  not  be  suffered  to  go  to  the  Jury  without  a  reprimand 
from  the  court. 

ATTTHOTUTIBS  CITED. 

et&to  V.  Fisher.  124  Mo.,  460  (27  S.  W..  1109);  State  v. 
Babbst,  181  Mo.,  328  (32  S.  W.,  1149;  State  t.  Baker,  57  Kan., 
541;  (46  Pac.  947):  State  v.  Young,  99  Mo.,  G66,  (12  S.  W., 
879) ;  OT^rien  v.  Com.,  24  R.,  2511. 
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CLIFTON  J.  PRATT,  and  M.  XL  TODD,  fob  apfeujee. 

.Counsel  for  appellant  reliy  on  two  alleged  enors  of  tbe  lower 
court  for  a  reversaL 

1.  As  to  the  admission  of  incompetent  evidence.  The  court 
Allowed  the  Commonwiealth  to  prove  that  Mrs.  Martin,  the 
woman  that  was  killed,  took  out  a  policy  of  inaurance  oa  her 
bouse  and  furniture,  of  $350  ($200  on  the  house  and  $150  on 
the  conteivts)  on  December  23,  1902,  and  on  January  20,  1903, 
the  house  was  burned.  The  loss  was  compromised  for  $225, 
which  was  paid  to  Mrs.  Martin.  Previous  to  the  burning,  ap- 
pellant,  in  the  zkight  time  removed  from  the  house  nearly  all 
the  furniture.  Appellant  tried  tx>  have  the  insurance  agent 
pay  him  the  money  but  he  refused  to  do  it  There  were  no 
questions  asked  iU'  thds  case  as  to  whether  appellant  caused  the 
building  to  be  burned.  We  claim  that  this  evidence  was  com- 
petent to  show  a  motive  Itor  the  homicide,  and  waa  admitted, 
under  admonition  of  the  court,  for  this  purpose. 

2.  Conduct  of  the  Commonwealth's  attorney. 

We  ineist  that  the  Commonwealth's  attorney  was  Justified  in 
addressing  the  jury  as  he  diid.  Appellant,  on  his  own  motion 
on  the  witness  stand,  put  his  obaraicter  in  evidence.  He  stated 
on  direct  examination,  '%e  was  in  the  habit  of  taking  lila 
girls  to  the  house  of  Patsy  Mason;  that  he  often  hired  con- 
veyances to  take  disreputable  women  out  riding;  that  he  was 
in  the  habit  of  taking  women  to  his  room  and  keeping  them 
all  night;  that  he  had  two  women  which  he  slept  with  alter- 
nately every  other  night;  that  he  was  a  married  man  with  a 
wife  and  children,  but  was  not  living  with  them.  He  aeemed 
proud  of  his  career,  and  explained  bis  danmable  life  with 
seeming  delight,  and  it  was  within  the  province  of  the  attor- 
ney for  the  State  to  comment  and  draw  his  own  conclusions 
from  such  testimony. 

We  submit  that  in  this  case  the  evidence,  which  was  all  cir- 
cumstantial, showed  that  the  deceased,  Mrs.  Martin,  had  been 
taken  to  a  pond  and  first  strangled  to  death  and  then  thrown 
into  the  pond,  or  reservoir,  on  Eddy  street,  in  'Lezington, 
where  the  body  was  found  with  marks  on  her  neck  indicating 
finger  prints.  No  water  was  in  her  lungs,  but  they  contained 
air,  but  no  water.  He  waa  seen  driving  in  that  direction  wltfi 
a  woman  In  a  buggy  about  the  time  she  disappeared,  and  In 
the  buggy  wias  found  hair  pins  and  a  k)ck  of  hair  the  color  of 
hers,  and  the  buggy  top  was  torn.  Other  circumstances  were 
shown  pointing  to  appellant  as  the  guilty  man.  The  evidence 
authorized  the  verdict  of  death.  It  was  an  Infamous  crime, 
and  could  only  have  been  planned  in  the  mind  of  an  habitual 
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criminal  who  had  no  regard  In  Ms  own  private  life  for  de- 
cency. 

We  see  no  error  of  law  hy  which  the  substantial  rights  of 
appellant  were  in  any  way  prejudiced 
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Wills  Circ.  E.,  39;  Burrill  Circ.  Ev.,  281-285;  Rice  on  Evi- 
dence, sees.  278,  348,  155,  p.  210;  Hester  v.  Com.,  85  Pa., 
139;  Goerson  v.  Com.,  99  Pa.,  388;  Swan  v.  Com.,  104  Pa., 
218;  Sheppard  v.  People,  19  N.  Y.,  537;  O'Brien  v.  Com.,  89 
Ky,  354;  Franklin  v.  CJom.,  92  Ky.,  612;  Martin  v.  Com.,  93 
•Ky.,  189;  Snapp  y.  Comm.,  82  Ky.,  173;  Davis  v.  Com.,  6  Rep., 
658;  Howard  v.  Com.,  24  Ky.  Law  Rep.,  p.  950;  OarglU  v. 
Com.,  93  Ky.,  578;  Bishop  v.  Com.,  22  R.,  1161;  Hourigan  v. 
Com.,  94  Ky.,  520. 

Opinion  op  the  court  bt  JUDGE  SETTLE — ^Revebsing. 

The  appellant,  J.  W.  Bess,  having  been  tried,  convicted, 
and  given  the  death  penalty  in  the  Fayette  circuit  court, 
under  an  indictment  charging  him  with  the  murder  of  Martha 
McQuin  Martin,  by  this  appeal  seeks  a  reversal  of  the  judg- 
ment of  conviction. 

His  motion  for  a  new  trial,  which  was  overruled  by  the 
lower  court,  contains  four  grounds,  viz.:  First,  that  the 
court  misinstructed,  and  refused  to  properly  instruct,  the 
jury;  second,  that  the  court  admitted  incompetent  evidence, 
and  rejected  competent  evidence;  third,  that  the  verdict  is 
against  the  law  and  the  evidence;  fourth,  that  the  common- 
wealth's attorney,  in  his  closing  argument  to  the  jury,  stated 
facts  not  in  the  record — ^by  all  of  which  the  appellant's  cause 
is  alleged  to  have  been  prejudiced  to  such  an  extent  that  he 
did  not  have  a  fair  or  impartial  trial. 

As  to  the  first  ground  it  is  only  necessary  to  say  that  no 
error  in  the  instructions  has  been  pointed  out  in  the  elaborate 
briefs  filed  by  counsel  for  appellant,  and  we  are  of  opinion 
that  none  could  be  suggested,  for  they  present  with  exccp- 
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tional  clearness  and  brevity  all  the  law  applicable  to  the  facta 
ibrought  out  by  the  evidence.  By  them  the  jury  were  told  in 
what  state  of  case  they  would  be  authorized  to  find  the  appel- 
lant guilty  of  murder,  voluntary  or  involuntary  man- 
slaughter, and  what  punishment  appertained  to  each;  also 
what  would  authorize  a  verdict  of  acquittal,  and  what  would 
justify  the  application  of  the  law  of  self-defense;  while  in 
and  through  them,  separately  and  as  a  whole,  ran  the  admo- 
nition to  the  jury  to  allow  appellant  the  benefit  of  every 
reasonable  doubt  in  the  matter  of  determining  his  guilt  or 
innocence,  or,  if  they  found  him  guilty,  in  determining  the 
degree  of  his  offense. 

As  the  evidence  in  the  case  was  in  the  main  circumstantial. 
in  order  that  we  may  satisfactorily  pass  upon  the  seccmd 
alleged  error  complained  of,  it  will  be  necessary  to  briefly 
review  the  facts  upon  which  appellant's  convfction  was 
secured.  On  Tuesday,  March  10,  1903,  the  body  of  Martha 
McQuin  Martin  was  found  in  the  reservoir  on  Eddy  street  in 
or  near  the  city  of  Lexington,  and  was  identified  by  persons 
who  knew  her  well.  When  the  body  was  removed  from  the 
water  it  was  discovered  that  it  contained  several  scratches  on 
the  forehead,  and  finger  prints  on  the  ncik.  According  to 
the  evidence  of  medical  experts,  the  bruises  on  her  neck  were 
caused  by  violent  pressure  of  her  flesh,  and  the  neik  was 
limber,  showing  that  it  had  been  wrenched  or  strained. 
There  was  an  abrasion  of  the  skin  over  the  left  eye,  sand  or 
earth  between  the  ejre  lids,  and  the  eyeball  was  bloodshotten. 
The  body  was  not  bloated,  and  the  post-mortem  examination 
made  by  the  surgeons  showed  that  there  was  no  water  in 
either  the  lungs  or  stomach.  They  were  in  fact  practically 
normal,  and  therefore  in  a  healthy  condition  at  the  time  of 
the  woman^s  death.  The  contents  of  the  stomach  failed  to 
show  the  presence  of  any  poisonous  substance  or  opiate. 
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According  to  the  testimony  of  the  surgeons,  the  bruises  on 
the  neck  and  face,  the  absence  of  water  in  the  stomach  and 
lungs,  and  the  fact  that  the  body  was  shriveled,  instead  of 
bloated,  all  went  to  prove  beyond  question  that  the  woman's 
death  did  not  result  from  drowning,  but  was  caused  by 
violent  external  means,  such  as  suffocation  from  choking,  or 
hy  the  wrenching  or  straining  of  the  neck;  and,  if  her 
death  was  thus  produced,  it  would  seem  to  follow  that  her 
body  was  thrown  into  the  reservoir  by  her  slayer  to  make  it 
appear  that  she  had  committed  suicide.  It  appears  from  the 
evidence  that  an  illicit  intimacy  had  existed  for  two  years 
between  appellant  and  the  deceased,  during  which  time 
he  had  often  spent  his  nights  with  her  at  her  house,  and  she 
had  frequently  stayed  at  night  with  him  in  the  room  which 
he  occupied  away  from  his  wife  and  children.  On  Friday 
before  the  finding  of  the  body  of  the  Martin  woman  the  ap- 
pellant, about  the  hour  of  noon,  procured  a  horse  and  buggy 
at  the  livery  stable  of  B.  O.  Horene,  saying  he  was  going  out 
about  the  reservoir.  'There  was  a  woman  in  the  buggy  with 
him  when  he  left  the  stable.  She  was,  as  testified  to  by  the 
stable  men,  unknown  to  them,  but  answered  well  in  personal 
appearance  and  dress  the  description  of  the  woman  whose 
dead  body  was  found  in  the  reservoir.  Others  who  saw 
appellant  and  the  woman  in  the  buggy  that  day  after  they 
left  the  stable  testified  to  her  resemblfance  to  the  body  of  the 
woman  found  in  the  reservoir.  These  witnesses  seem  to 
have  given  special  attention  to  the  hat  and  cape  worn  by 
the  woman  riding  with  appellant,  and  expressed  the  opinion 
that  these  articles  of  apparel  were  the  same  found  on  the 
body  of  the  dead  woman.  One  witness  (J.  H.  Marshall,  a 
letter  carrier  who  knew  Mrs.  Martin)  met  appellant  on  the 
•Friday  in  question  as  he  and  the  woman  who  left  the  stable 
in  the  buggy  with  him  were  driving  in  a  suburb  of  the  oity, 
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and  recognized  her  as  Mrs.  Martin.  When  appellant  re- 
turned the  horse  and  buggy  to  the  stable  aboirt  7  o'clock  in 
the  evening,  the  woman  who  had  accompanied  him  when  he 
drove  from  the  stable  was  not  with  him.  The  buggy  in  whieh 
he  took  the  afternoon  ride  had  red  wheels  and  body  and 
a  black  top.  When  be  returned  it  the  top  was  down,  and 
about  10  inches  of  the  back  torn  out.  He  called  the  attention 
of  the  owner  to  the  rent,  but  did  not  explain  to  him  how  it 
had  been  made.  The  same  buggy  was  hired  to  one  Ed.  Mur- 
ray soon  afterwards,  who  found  in  it  in  the  rear  of  the  seat 
two  hair  pins  and  a  hat  pin,  and  also  a  straad  of  lady's  hair. 
The  hair  was  the  color  of  Mrs.  Martin's^  and  the  hair  pins 
and  hat  pin  were  afterwards  identified  by  two  of  her  ac- 
quaintances as  like  some  that  were  owned  by  her.  Accord- 
ing to  the  evidence,  no  other  woman  besides  the  one  with  ap- 
pellant rode  in  the  buggy  between  the  time  of  its  return  by 
him  and  the  hiring  of  it  to  Murray,  and  it  was  not  used  by  a 
woman  while  in  Murray's  possession.  After  returning  the 
buggy  mentioned,  the  appellant,  about  10  o'clock  of  the  same 
night  hired  at  Horene's  stable  another  horse  and  buggy,  for 
the  purpose,  as  he  then  stated,  of  going  to  a  dance  in  the 
country  after  his  son,  whom  he  wished  to  have  return  home 
that  night.  He  did  not  go  that  night  for  his  son,  but  returned 
the  horse  and  buggy  to  the  stable  at  11  o'clock,  after  an  hour's 
use  of  it. 

The  evidence!  fails  to  show  that  Mrs.  Martin  was  seen  alive 
by  any  one  after  the  buggy  ride  of  Friday  afternoon.  It  is 
true  that  one  witness  testified  he  knew  her  by  sight,  and  was 
of  opinion  that  he  saw  her  pass  on  the  opposite  side  of  the 
street  on  Saturday,  the  day  following  the  buggy  ride,  but  his 
statement  was  indefinite,  and  by  no  means  convincing.  Three 
other  witnesses — two  of  them  dentists,  and  the  third  a  law- 
yer—testified that  they  saw  in  their  respecttve  offices,  at  5 
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o'clock  Friday  afternoon,  a  woman  whom  they  took  to  be  Mm. 
Martin,  and  one  of  the  dentists  said  she  told  him  her  name 
was  Martin;  but  the  Commonwealth  introduced  in  rebuttal 
Georgia  Driscoll,  who  it  was  proved  strongly  resembled  Mrs. 
Martin,  and  she  testified  that  she  was  the  woman  who  went 
to  the  offices  of  the  dentists  and  lawyer  on  Friday  afternoon. 
The,  latter  were  recalled,  and  all  three  of  them,  upon  seeing 
■Georgia  Driscoll,  positively  identified  her  as  the  woman  they 
took  to  be  Mrs.  Martin,  the  dentists  being  able  to  identify 
her  by  a  decayed  tooth  of  peculiar  shape,  which  tJiey  found 
•  in  her  mouth,  and  which  had  been  examined  by  them  on  the 
Friday  afternoon  in  question. 

Further  evidence  that  the  death  of  Mrs.  Martin  occurred  on 
Friday  afternoon  or  night  was  furnished  by  the  testimony  of 
a  witness  living  near  the  reservoir  that  he  saw  the  clothing 
of  the  dead  body  floating  on  the  surface  of  the  water  on  Sat- 
urday morning,  the  day  following  the  buggy  ride  with  ap- 
pellant, but  without  knowing  or  taking  the  trouble  to  ascer- 
tain what  it  was.  What  was  supposed  to  be  a  bundle  of  old 
clothes  was  also  seen  in  the  reservoir  by  others  on  Sunday, 
Monday,  and  Tuesday,  but  they,  too,  were  ignorant  as  to  what 
the  object  was,  until  the  body  was  removed  from  the  water. 

The  medical  experts  and  others  informed  on  the  subject  tes- 
tified that  in  case  of  death  by  drowning  the  body  invariably 
sinks,  and  will  not  arise  to  the  surface  earlier  than  three 
days,  but  that  a  dead  body  thrown  into  the  water  will  not 
sink ;  and  the  physicians  further  testified  that,  in  their  opin- 
ion, the  woman  whose  body  was  found  in  the  reservoir  had 
been  dead  from  twenty-four  to  seventy-two  hours  when  the 
body  was  removed  from  the  water.  There  was  much  testi- 
mony to  the  effect  that  appellant  after  the  death,  and  before 
the  finding  of  the  body  of  the  deceased,  informed  a  number 
of  his  acquaintances  that  she  had  gone  fron;  Lexington  to 
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Seattle,  Cincinnati,  or  Indianapolis  id  company  with  anoth- 
er man,  and  that  he  (appellant)  had  quarreled  with  her,  and 
they  had  agreed  to  have  nothing  more  to  do  with  each  other. 
He  also  informed  one  or  more  persons  that  the  deceased  had, 
OB  one  occasion,  tried  to  shoot  him,  and  that  she  was  a  **mor- 
phine  dope,"  and  was  liable  to  commit  sxdcide.  One  George 
Bradley  testified  that  be  had  a  conversation  with  appellant  on 
Wednesday  or  Thursday  before  the  finding  of  the  body  of  the 
deceased,  inl  which  he  (appellant) ,  in  speaking  of  the  deceased, 
who  was  then  in  his  room  over  the  barber  shop,  said  he  want? 
ed  to  get  rid  of  this  woman  up  there,  and  upon  being,  asked 
"what  for,"  he  said  he  was  "afraid  she  mig^t  kill  herself 
up  these  stairs,  and  it  might  be  pretty  bad/^  There  was  also 
other  evidence  that  after  the  death  and  before  the  finding  of 
the  body  of  the  deceased  he  took  some  of  her  personal  effects 
that  were  in  his  room,  such  as  a  sewing  machine  and  wear- 
ing apparel,  and  distributed  them  among  the  colored  female 
residents  of  the  neighborhood.  It  was  also  proved  that  ap- 
pellant, after  his  arrest,  voluntarily  made  several  contradic- 
tory statements  that  were  inconsistent  with  his  innocence, 
and  on  the  trial  a  note  was  introduced  in  evidence,  which  he 
had  written,  while  in  jail,  to  a  Mrs.  Porter,  in  which  he  tried 
to  induce  her  to  testify  in  his  behalf  that  she  was  jthe  woman 
with  whom  he  drove  in  the  buggj-  from  the  livery  stable  on 
the  Friday  afternoon  before  the  finding  of  the  dead  body  of 
Mrs.  Martin,  and  that  it  was  on  her  account,  and  to  carry 
her  home  through  the  rain,  that  he  again  procured  of  the 
same  stable  the  buggy  at  ten  o^clock  that  night ;  but  she  re- 
fused to  make  the  desired  statements,  and  on  the  witness 
stand  denied  their  truth. 

The  trial  court  permitted  the  Commonwealth  to  prove  that 
the  deceased,  on  December  23, 1902,  obtained  a  policy  of  fire 
insurance  of  |350  on  her  house  and  its  contents,  that  the 
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houae  and  what  was  in  it  was  destroyed  by  fire  on  January 
20,  1903,  and  that  the  loss  was  compromised  on  February 
28th  by  the  payment  to  the  deceased  of  |225  by  the  insur- 
ance company.  The  Commonwealth  was  also  allowed  to  prove 
that  the  appellant,  only  a  few  days  before  tjie  house  was 
burned,  procured  a  wagon  and  driver,  and  at  night  hauled 
away  from  the  house  various  articles  of  furniture  and  other 
property,  including  the  sewing  machine  that  he  gave  away, 
after  the  death  of  Mrs.  Martin^  which  he  had  caused  to  be  taken 
to  the  room  occupied  by  him  as  a  sleeping  apartment,  and  for 
the  services  then  rendered  him  by  the  driver  and  team  he 
paid  the  driver  one  dollar,  and  shortly  thereafter  and  after 
the  burning  of  the  house,  without  any  request  from  the  driver 
to  do  so,  he  offered  to  and  did  x>ay  for  him  to  the  city  gov- 
ernment six  dollars  for  a  license  to  carry  on  the  business  of 
hauling  with  his  express  wagon  in  the  city  of  Lexington.  The 
Commonwealth  was  further  allowed  to  prove  that  the  appel- 
lant attempted  to  collect  of  the  agent  of  the  insurance  com- 
pany the  1225  which  it  had  agreed  with  the  deceased  would 
be  paid  her  for  the  loss  of  her  house  and  contents.  The  agent 
testified  that  appellant  informed  him  that  he  had  an  order 
from  the  deceased  for  the  sum  due  her,  and  that  the  policy 
had  been  transferred  to  him,  but  the  agent  refused  to  pay 
the  money  to  him,  and  shortly  thereafter  paid  it  to  the  de- 
ceased, who  then  surrendered  to  the  agent  the  policy,  which 
had  not  been  assigned  to  appellant  as  claimed  by  him  The  pay- 
ment was  made  to  her  on  February  28, 1903.  Her  dead  body 
was  found  on  March  10th  following..  So  if,  as  the  evidence 
strongly  conduced  to  prove,  her  death  occurred  on  Friday 
of  the  previous  week,  which  was  March  6th,  it  is  apparent 
that  the  insurance  money  was  received  by  the  deceased  only 
Six  days  before  her  death.  If  there  was  fraud  or  crime 
in  the  burning  of  Mrs.  Martin's  house,  the  evidence  referred 
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to  conduced  to  show  that  the  appeUant  had  some  guilty  con- 
nection therewith. 

The  agent  of  the  insurance  company  testified  that  the  sum 
due  the  deceased  on  her  loss  was  paid  in  two  flOO  bills,  a 
twenty  dollar  and  a  five  dollar  bill,  and  it  was  stated  by  the 
appellant  on  the  witness  stand  that  he  informed  the  deceased 
that  he  wished  to  borrow  the  twenty  dollar  bill  which  she  re- 
ceived of  the  insurance  agent,  but  she  made  him  a  present  of 
it,  and  gave  him  the  two  f  100  bills  to  keep,  and  that  when  he 
went  to  his  room  that  night  he  found  her  there,  and  at  her 
request  returned  her  the  two  f  100  bills. 

Luke  Doyle,  a  policeman,  testified  that  the  deceased,  about 
a  week  before  her  death,  complained  to  him  that  appellant 
had  her  money,  and  she  could  not  get  it,  and  they  had  ^oine 
talk  about  causing  his  arrest.  Shortly  thereafter  he  saw  her 
intercept  appellant  on  the  street,  and  what  appeared  to  be  an 
angry  altercation  took  place  between  them.  On  the  after- 
noon of  that  day  appellant  went  to  the  witneas,  and  asked 
him  what  Mrs.  Martin  had  said  to  him,  and  was  told  by  the 
witness  of  his  conversation  with  Mrs.  Martin,  and  that  she 
had  said  he  had  $200  of  her  money.  Appellant  did  not  deny 
that  he  had  her  money,  but  said  it  was  merely  a  breach  of 
trust,  and  that  she  could  not  do  anything  unless  he  wanted 
to  give  it  back  to  her.  On  several  days  in  succession  the  wit- 
ness «aid  he  was  talked  to  by  appellant  about  the  matter, 
and  at  one  time  was  told  by  him  that  he  had  not  given  her 
back  the  money,  but  thought  he  would,  and  later  told  him 
that  he  had  given  her  |100  of  it.  On  Thursday  appellant 
again  met  the  witness  on  the  street,  and  asked  him  if  he 
had  seen  deceased,  and  said  be  was  afraid  she  would  shoot 
him,  and  on  Friday  morning  (which  was  the  day  on  the  af- 
ternoon of  which  the  deceased,  according  to  the  evidence,  lost 
her  life)  appellant  inquired  of  witness  whether  he  had  seen 
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deceased,  and  informed  him  of  her  having  tried  to  commit 
suicide,  and  was  told  by  the  witness  that  she  had  probably 
done  so,  and  nobody  knew  anything  about  it.  To  one  or  two 
others  appellant  said  he  had  returned  to  the  deceased  f  100 
of  her  money,  but  no  money  was  found  on  her  body  when  re- 
moved from  ithe  water,  though  one  of  her  stockings  was  found 
to  be  released  from  the  suspender  and  pulled  down,  and  one 
of  her  female  acquaintences  testified  on  the  trial  that  she  had 
known  deceased  to  carry  money  in  her  stockings. 

The  appellant,  in  testifying  before  the  jury,  made  a  gen- 
eral denial  of  nearly  all  of  the  facts  brought  out  by  the  wit- 
nesses for  the  Commonwealth,  but  seeemed  to  have  but  lit- 
tle support  from  other  witnessesi  introduced  in  his  behalf. 

It  is  insisted  for  appellant  that  it  was  error  to  allow  the 
introduction  of  evidence  in  regard  to  the  insurance  upon  the 
house  and  household  effects  of  the  deceased,  and  of  the  con- 
duct of  the  appellant  in  removing  the  furniture  and  other 
property  from  the  house,  to  which  the  driver*  of  the  express 
iwagon  testified,  or  to  allow  the  introduction  of  evidence  as  to 
what  passed  between  the  appellant  and  the  driver  in  regard 
to  the  payment  by  the  former  of  tbe  latter's  license,  and  like- 
wise error  to  permit  the  introduction  of  evidence  in  regard 
to  the  burning  of  the  house,  or  as  to  the  payment  to  the  de- 
ceased of  the  insurance  money,  or  the  attempt  on  the  part  of 
the  appellant  to  collect  it.  We  are  of  the  opinion  that  all  of 
the  evidence  mentioned  was  competent  to  show  a  motive  for 
the  homicide.  If  the  appellant  took  the  life  of  the  deceased, 
the  crime  was  not  committed  without  motive.  There  are, 
indeed,  few  motiveless  crimes,  and  among  the  motives  impel- 
ling men  to  crime  is  gain.  In  Burwell  on  Cir.  Ev.,  section 
285,  it  is  said:  "The  motive  of  gain,  in  a  stricter  sense  of 
the  term,  may  exist  by  two  different  classes  of  objects :  First, 
by   something  visible  and  tangible,  which  the  party  medi- 


Digitized  by  VjOOQIC 


940  KENTUCKY  REPORTS.  [Vol.  116 

Bess  V.  Commoawealth. 

tating  the  crime  desires  to  possess;  and,  secondly,  by  some 
substantial  benefit  which  is  expected  to  accrue  as  a  result  ot 
the  comtemplated  act."  In  O'Brien  v.  Commonwealth,  89  Ky. 
354,  11  R.,  534,  12  S.  W.,  471,  this  court  said:  "Necessarily, 
where  the  commission  of  crime  can  be  shown  only  by  proof 
of  circumstances,  the  evidence  should  be  allowed  to  take  a 
wide  range,  otherwise  the  guilty  would  often  go  unpunished. 
It  is  true  there  must  be  some  connection  betT^^een  the  fact 
to  be  proved  and  the  circumstances  offered  in  support  of  it, 
yet  any  fact  which  is  necessary  to  5;ntroduce  or  explain  an- 
other, or  which  afforded  an  opportunity  for  any  transaction 
which  is  in  issue,  or  shows  facilities  or  motives  for  the  com- 
mission of  the  crime,  may  be  proved.  Even  evidence  tending 
to  prove  a  distinct  offense  is  therefore  admissible  if  it  shows 
facilities  or  motives  for  the  commission  of  the  one  in  ques- 
tion. .  .  ."  In  a  more  recent  case  decided  by  this  court, 
the  style  of  which  is  also  O'Brien  v.  Commonwealth,  115 
Ky.,  608,  24  R.,  2511,  74  S.  W.,  666,  the  authorities  bearing  on 
the  question  under  consSderation  are  elaborately  reviewed,  and 
no  better  statement  of  the  principle  involved  can  be  found 
than  is  contained  in  Bishop's  New  Crim.  Proc.,  vol.  1,  sec- 
tion 1126,  quoted  with  approval  in  the  opinion  in  that  case: 
"The  intent,  knowledge,  or  motive  under  which  the  defendant 
did  the  act  charged  against  liim  not  generally  admitting  of 
other  than  circumstantial  evidence,  may  often  be  aided  in  the 
proof  by  showing  another  crime  actual  or  attempted,  then  it 
is  permissible."  We  find,  therefore,  that  the  true  doctrine  de- 
ducible  from  the  foregoing  authorities  is  that  all  the  evidence 
admitted  must  be  pertinent  to  the  point  in  issue,  and,  if 
it  be  pertinent  to  the  point,  and  tends  to  prove  the  crime  al- 
leged, it  is  not  to  be  rejected,  though  it  also  tends;  to  prove 
the  commission  of  other  crimes,  or  to  establish  collateral  facts. 
If  there  was  a  conspiracy  between  tiie  deceased  and  the  de- 
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fendant  to  insure  lier  property  and  than  destroy  it  to  secure 
the  insurance,  and  by  that  means  the  insurance  money,  or 
some  part  of  it,  went  into  appellant's  hands,  when  it  became 
apparent  to  him  that  deceased  woald  compel  its  return  to  her 
even  by  his  arrest,  who  can  say  whether  the  murder,  if  com- 
mitted by  him,  resulted  as  a  means  of  preventing  his  arrest 
for  some  connection  with  the  burning  of  her  house  or  to 
enable  him  to  keep  the  money?  In  either  event  the  motive 
would  be  manifest.  At  any  rate,  it  was  for  the  jury  to  deter- 
mine from  all  the  evidence  whether  or  not  either  motive  ex- 
isted, and  we  think  for  this  reason  that  the  evidence  com- 
plained of  was  competent. 

We  are,  however,  of  opinion  that  the  trial  court  erred 
to  the  appellant's  prejudice  in  not  explaining  to  the  jury 
the  full  purpose  and  effect  of  this  evidence.  The  admoni- 
tion of  the  trial  judge  to  the  jury  on  this  point,  as  found  in 
the  bill  of  evidence  before  us,  is  a&  follows :  "Gentlemen  of 
the  jury,  there  have  been  certain  witnesses  who  have  testi- 
fied in  this  case  about  st^itementt*  purporting  to  have  been 
made  by  Mrs.  Martin.  As  to  that  evidence,  and  whatever 
evidence  has  been  given  to  you  as  to  any  statements  made  by 
Mrs.  Martin,  that  evidence  ought  to  be  altogether  disregarded 
by  the  jury,  as  if  it  had  not  been  heard.  Her  statements,  if 
made  as  detailed  by  any  witnesses,  are  not  competent  tes- 
timony, and  the  jury  should  disregard  it  entirely.  There  may 
have  been  evidence  in  this  case  tending  or  not,  as  the  jury 
may  think,  to  show  that  the  defendant  has  been  guilty  of 
some  other  crime  or  offense  than  the  one  charged  in  the  in- 
dictment*  In  so  far  as  any  evidence  of  that  kind  has  been 
admitted,  it  should  not  bias  the  mind  of  the  jury;  nor  your 
belief,  if  any  you  have,  that  this  defendant  committed  some 
other  offense  than  the  one  charged  in  the  indictment,  lead 
you  to  find  a  verdict  against  him  upon  this  charge,  except  in 
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SO  far  as  the  fact  itself,  whatever  it  may  be,  throws  light 
upon  the  charge  in  this  indictment.     That  is  to  say,  if  you 
believe  from  the  evidence    that  some  other  ofi^ense,    either 
against  the  law  or  against- morals,  has  been  proved  against 
the  defendant,  you  ought  not  to  allow  that  fact,  whatever 
it  may  be,  as  competent  evidence  for  you  to  consider  in  so  far 
as  it  bears  upon  this  charge,  but  it  should  not  bias  your  mind, 
and  make  you  find  this  defendant  guilty  in  this  indictment, 
any  more  than  if  it  had  not  been  admitted,  except  in  so  far 
as  the  fact  itself,  whatever  it  may  be,  conduces  to  prove  the 
defendant  guilty  of  this  charge;  and  it  is  my  duty  that  I 
should  tell  you  as  to  the  rejection  of  certain  testimony,  and 
the  purpose  for  which  certain  other  testimony  is  admitted, 
and  you  owe  it  to  yourselves  as  jurors  to  maintain  your  sol- 
emn oath,  and  be  governed  by  the  injunction  of  the  eourt." 
By  this  charge  the  jury  were  directed  to  disregard  all  state- 
ments detailed  by  the  witnesses  as  emanating  from  Mrs.  Mar- 
tin,   The  greater  part  of  her  statements  were  incompetent  for 
any  purpose,  but  some  of  them  were  manifestly  competent; 
such  as  her  conflcrvaticn  with  the  policeman,  Luke  Doyle 
but  a  few  days  before  her  death,  in  which  she  complained  to 
that  ofiSicer  that  appellant  bad  $220  of  her  money,  which  he 
refusecttopay  her,  and  to  recover  which  she  spoke  of  getting 
out  a  warrant  against  him,  for  that  conversation  was  re- 
ported by  Doyle,  to  appellant  before  the  death  of  Mrs.  Mar- 
tin.   The  ruling  of  the  court  likewise  excluded  from  the  con- 
sideration of  the  jury  the  statements  of  the  appellant  relative 
to  the  alleged  declarations  of  Mrs.  Martin  as  to  her  purpose 
in  placing  in  his  hands  the  money  received  by  her  of  the  in- 
surance company,  made  to  him  at  the  time  the  money  was 
given  him.    We  think  these  declarations  were  competent  f6r 
the  purpose  of  explaining  the  circumstances  under  which  ap- 
pellant received  the  money,  and  also  to  contradict  the  state- 
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ment  made  bj  Mrs.  Martin  in  her  conversation  with  Doyle 
which  the  latter  subsequently  reported  to  appellant-  It  is 
true  that  the  exclusion  of  the  testimony  of  Doyle  as  to  the 
statements  made  to  him  by  Mrs.  Martin  was  not  prejudicial 
to  the  appellant,  but  we  are  unable  to  say  that  the  exclusion 
of  the  latters  testimony  as  to  the  declarations  of  Mrs.  Mar- 
tin accompanying  the  placing  of  the  money  in  his  hands  wa« 
not  so.  We  are  of  the  opinion  that  the  admonition  of  tbe  cir^ 
cult  judge  was*  so  indefinite  and  ambiguous  that  it  was,  on 
the  whole,  more  calculated  to  confuse  than  to  enlighten  the 
jury.  It  was  an  attempt  by  the  court  to  instruct  the  jury 
as  to  tbe  consideration  to  be  given  evidence  that  "may  have 
been"  admitted  in  the  case,  which,  in  their  opinion,  might  or 
might  not  tend  to  prove  the  appellant  guilty  of  some  crime  or 
offense  other  than  that  charged  in  the  indictment,  without 
indicating  what  evidence  had  been  introduced  that  was  likely 
to  superinduce  such  an  opinion,  or  what  crime  or  offense 
other  than  that  named  in  the  indictment  was  referred  to. 
The  jury  were  also  told,  in  effect,  that,  if  the  evidence  thus 
vaguely  referred  to  proved  the  appellant  guilty  of  some  other 
offense  **against  the  law  or  against  morals,"  th-ey  ought  not 
to  ^^allow  that  fact,  whatever  it  may  be,"  to  bias  their  minds, 
or  make  them  find  the  appellant  guilty  under  the  indictment, 
any  more  than  if  it  had  not  been  admitted,  except  in  so  far 
"as  the  fact  itself,  whatever  it  may  be,"  conduced  to  prove 
him  guilty  of  the  crime  with  which  he  was  charged.  This 
part  of  the  charge  is  but  a  repetition  of  what  went  before, 
and  is  well  calculated  to  further  obscure  the  meaning  of  the 
court  and  mislead  the  jury. 

Near  the  conclusion  of  the  admonition  the  jury  were  fur- 
ther told  by  the  court  that  was  his  duty  to  tell  them  of 
the  "rejection  of  certain  testimony  and  the  purpose  for  which 
certain  other  testimony  was  admitted;"  but  neither  in  that 
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connection,  nor  elsewhere  in  the  admonition,  except  as  to  the 
statements  of  Mrs.  Martin,  already  referred  to,  was  it  stated 
what  evidence  was  rejected,  although  there  was  other  evidence 
rejected  bj  the  court.  The  trial  judge  should  have  admon- 
ished the  jury  in  explicit  language  what  evidence  was  ex- 
cluded from  their  consideration,  specifying  it  in  detail;  and, 
if  its  rejection  was  not  ordered  until  after  it  had  gone  to  the 
jury,  it  would  have  been  proper  for  the  court,  in  excluding  it, 
to  name  the  witnesses  from  whom  it  had  been  elicited,  in  or- 
der that  the  jury  might  the  better  understand  what  evidence, 
and  how  much  of  it,  was  not  to  be  considered  by  them.  But 
when  evidence  otherwise  incompetent  is  admitted  for  a  spe- 
cific purpose^  a  somewhat  different  rule  should  obtain.  In 
that  event,  the  trial  judge  in  apt  language,  and  without  quot- 
ing it  in  detail,  or  giving  undue  prominence  to  partiOQlar 
facts,  should  inform  the  jury  for  what  purpose  alone  the  evi- 
dence is  to  be  considered  by  them.  Pursuant  to  this  rule, 
the  jury  in  the  case  at  bar  should  have  been  told  by  the  court 
that,  though  they,  might  believe  from  the  'evidence  beyond 
a  reasonable  doubt  that  the  burning  of  the  house  of  Mrs. 
Martin  was  done,  or  procured  to  be  done,  by  her,  with  the  fe- 
lonious intent  to  thereby  defraud  the  insurance  company  of 
the  amount  for  which  the  same  or  its  contents  was  insured, 
and  further  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  appellant,  with  like  intent  and  purpose,  did 
aid,  assist,  and  advise  her  in  such  burning,  if  any,  such  of  the 
evidence,  if  any,  as  tended  to  prove  that  fact,  might  be  con- 
sidered by  the  jury,  in  connection  with  all  other  evidence  In 
the  case,  only  in  determining  whether  or  not  the  appellant 
had,  or  was  thereby  furnished,  a  moti\'e  foil  the  murder  of 
Mrs.  Martin.  As  a  further  safeguard  to  the  rights  of  the  ap- 
pellant, and  by  way  of  putting  the  admonition  in  another 
form,  the  court  might  also  have  told  the  jury  that  none  of  the 
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evidence  in  regard  to  the  burning  of  the  house,  the  removal 
of  its  contents,  or  any  part  thereof,  by  the  appellant,  before 
the  fire,  or  as  to  the  payment  by  the  insurance  company  of 
the  loss  thereon — though  they  might  believe  from  such  evi- 
dence beyond  a  reasonable  doubt  that  appellant  was  a  guilty 
participant  in  the  crime,  if  any,  of  burning  the  house,  or  the 
fraud,  if  any,  thereby  practiced  upon  the  insurance  com- 
pany— should  be  considered  by  them,  except  for  the  sole  pur- 
pose of  determining  whether  or  not  it  conduced  to  prove  a 
motive  on  the  part  of  appellant  for  the  murder  of  Mrs.  Mar- 
tin. In  the  same  manner,  and  with  equal  circumspection, 
the  court  should  have  admonished  the  jury  as  to  the  pur- 
pose for  which  they  might  consider  the  evidence  in  regard  to 
the  illicit  relations  that  existed  between  the  appellant  and 
Mrs.  Martin  at  the  time  of  her  death  and  for  the  previous 
two  years. 

We  find  but  little  merit  in  the  objection  urged  by  the  ap- 
pellant to  the  statements  of  the  Commonwealth's  attorney 
set  forth  in  the  bill  of  exceptions.  The  language  com- 
plained of  was  severe  in  its  arraignment  of  the  ap- 
pellant, but  not  abusive,  and  we  are  unable  to  say  that  it 
was  not  warranted  by  the  evidence.  The  conduct  of  the  ap- 
pellant, as  shown  by  the  evidence,  his  admissions,  while  upon 
the  witness  stand,  of  moral  turpitude,  much  of  which  was 
voluntary  and  unnecessary,  afforded  justification  for  what 
was  said  by  the  Commonwealth's  attorney. 

Because  of  the  error  of  the  trial  court  in  failing  to  prop- 
erly admonish  the  jury  as  to  the  effect  and  purpose  of  the 
evidence  that  was  competent  only  to  show  motive,  and  of  its 
further  error  in  rejecting  evidence  of  certain  of  the  statements 
of  Mrs.  Martin,  the  judgment  is  reversed,  and  cause  remanded, 
with  directions  to  the  lower  court  to  set  aside  the  verdict 
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and  judgment  and  grant  appellant  a  new  trial,  and  for  further 
.proceedings  consistent  with  the  opinion  herein. 


Case  101 — ^Action  by  Mike  Scherm  against  W.  I.  Shobt,  Shebxft 
OF  Daviess  CJounty,  and  <Sam  Jones,  Aomb.  of  Jessie  Gabbett, 
■  Deceased,  to  set  Aside  an  Execution  Sale  of  LiAnd. — Dec.  2. 

Scherm  v.  Short,  Sheriff,  &c. 

▲ppeal  fbom  daviess  cibcuit  coubt. 

Judgment  Dismissing  the  Petition  as  to  the  Defendant,  Shobt, 
AND  Plaintiff  Appeals.    Affibmed. 

Dbainage  Ditches — 'Special  Assessments — Lien — Enfobcement — 
Individual  Liability  of  Landowneb. 

Held:  1.  Act  March  23,  1900;  Laws  1900,  p.  110,  c.  30  (Ken- 
tucky Statutes,  sectiion  2400),  relative  to  the  constnictlou  of 
drainage  ditches,  etc.,  provides  that  on  the  completion  of  an  al- 
lotment of  a  ditch  the  county  surveyor  shall  give  the  land 
owner  a  certificate,  which  shall  state  the  amount  due  the  con- 
tractor for  constructing  the  ditch,  which  amount  shall  be  a  lien 
on  the  land;  and  that,  if  any  land  against  which  an  assessment 
'has  been  made  shall  change  hands,  the  sheriff  shall  give  the 
new  owner  notice  of  the  amount  due.  and  on  failure  to  pay,  that 
the  land  shall  be  sold  to  satisfy  the  tax.  Held,  that  the  as- 
fiessment  is  not  a  claim  against  the  owner  Individually,  but 
against  the  land  itself,  which  is  liable  to  sale  for  satisfaction 
of  an  assessment,  notwlthstaiwling  that  the  one  to  whom  It  was 
assessed  has  personal  property  from  which  the  assesBment 
might  be  satisfied. 

R.    G.    HILL,    ATTOBNET    FOB    APPELLANT. 

CLASSIFICATION  OF   QUESTIONS. 

1.  The  office  of  sheriff  is  ministerial,  and  not  Judicial,  and 
when  a  sheriff  exceeds  his  power,  he  is  liable  for  damages,  hi 
an  action'  for  tort.  Bouvier'g  Dictionary;  Sedgwick  on  Dam- 
ages, vol.  2,  sees.  543.  544;  Herman  on  Executions,  p.  146; 
8  B.  Monroe,  109;  3  A.  K.  Marshall,  p.  981;  3  Metcalfe,  p.  314. 
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2.  A  sheriff  who  sells  land  for  taxes  when  there  is  personal 
property  out  of  which  taxes  can  he  made,  is  guilty  ot  a  tort, 
and  liable  for  damages.  Kentucky  Statutes,  sees.  4151,  4150, 
16  R.,  837;  Ency.  Plead,  ft  Prac^  toI.  20,  p.  24,  11  B.  Hon., 
p.  1S3 

8WEESNBY,  ESLLLS  ft  SWBETNIET,  fob  appellee. 

The  Drainage  Act,  Kentucky  .Statutes,  section  2400,  pro- 
vides: "When  the  county  surveyor  or  eogllneer,  lieretofore  pro- 
vided for,  accepts  (the  ditch)  and  issues  his  certificates  of 
acceptance,  he  shall  file  with  the  county  court  clerk  a  copy 
thereof,  whereuponi  the  clerk  shall  charge  the  amount  mention- 
ed in  said  certificate  on  the  tax  hooks  against  the  land  as- 
sessed with  such  allotment,  to  be  collected  as  other,  taxes  are 
collected,  together  with  six  per  cent  for  the  holder  of  the  cer- 
tificate Bitter  the  same  becomes  delinquent,  and  when  collected, 
it  shall  be  paid  to  the  person  boMlng  the  certificate  by  the 
tax  collector."  , 

The  county  clerk  places  the  charge  on  the  sherifTs  books. 

The  sheriff  could  do  no  less  than*  sell  the  land  as  the  assess- 
ment is  against  the  land. 

If  Pettit  did  Jiot  own  the  land  at  the  time  of  the  assess- 
ment, there  was  no  debt  against  him,  cmd  appellant  can  not 
complain  that  %he  sheriff  did  not  make  the  ^debt  out  of  Pettit. 

The  sheriff  has  done  nothing  for  which  he  should  be  mulcted 
in  damages^  and  appellant,  according  to  his  own  statement,  has 
suffered  no  injury  or  damage.    Allen  v.  Wood,  20  R.,  59. 

Opiwtox  op  the  coubt  bt  C5HIE3F  JTJSmCE  BITRNAM — ^AppntMnra. 

The  appelUmt,  Mike  Rcherm,  brought  this  suit  in  the  Da- 
iviess  circuit  court  against  the  appellee,  Sam  Jones,  as  ad- 
ministrator of  Jessie  Garrett,  deceased,  and  W.  I.  Short, 
sheriff  of  Daviess  county,  to  set  aside  and  vacate  a  sale  of 
land  made  by  the  appellee  Short,  as  sheriff  of  Daviess  county 
to  Jessie  Garrett,  to  satisfy  an  assessment  for  a  drainage 
ditch  made  pursuant  to  the  provisions  of  the  act  of  March 
23,  1900,  and  which  is  recited  betrveen  sections  2380  and 
2417,  inclusive,  of  the  Kentucky  Statutes.  Appellant  alleges 
in  his  petition  that  he  purchased  the  tract  of  lanH  sold  by 
the  sheriff  on  the  15th  day  of  February,  1902,  and  that  on 
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the  20tb  of  October,  1902,  the  defendant,  as  sheriff,  levied 
upon  and  sold  this  land  to  satisfy  an  assessmnent  against 
Thomas  S.  Petti t,  as  owner  thereof,  for  the  construction  of  a 
drainage  ditch;  and  that  the  defendant,  Sam  James,  as  ad- 
ministrator of  Jessie  Garrett,  became  the  purchaser  thereof; 
and  that  Short  certified  the  sale  and  purchase  to  the  clerk's 
office  of  the  county  court  for  record.  A  -copy  of  the  certificate 
of  sale  made  by  the  sheriff  is  filed  with  the  petition  as  a  part 
thereof,  and  is  as  follows: 

"Commonwealth  of  Kentucky,  County  of  Daviess.  No. 
7>174.  This  is  to  certify  that  I  have  an  assessment  due  and 
unpaid  against  the  land  hereinafter  described,  in  the  action 
of  J.  B.  Bryan  on  petition  for  a  ditch,  listed  with  me  for 
collection,  and  I  did  levy  on  that  certain  tract  of  land  as- 
sessed in  the  name  of  T.  S.  Pettit,  lying  in  Daviess  county, 
bounded  on  the  north  by  the  land  of  the  Mutual  Life  Insur- 
ance Company,  of  Kentucky,  on  the  East  by  the  land  of  Frank 
Ebelhar,  on  the  South  by  the  Louisville  and  Nashville  R. 
R.,  containing  forty  acres,  more  or  less,  being  assessed  as  the 
land  of  Thomas  S.  Pettit,  and  afterwards  conveyed  to  Mike 
Scherm  by  J.  G.  Hill,  and  advertised  according  to  law  for 
the  20th  of  October,  1902,  it  being  county  court  day,  and  be- 
tween 10  a.  m.  and  2  p.  m.,  did  sell  the  land  above  levied 
on  after  offering  a  less  number  of  acres  for  the  amount  of 
said  assessment,  levy  and  commission,  when  Sam  James, 
Jr.,  administrator,  became  the  purchaser  thereof.  Given  un- 
der my  hand  this  20th  day  of  October,  1902.  W.  I.  Short, 
sheriff. 

"Assessment  f  146.75,  cost  f  14.20,— total,  f  160.95. 

"Commonwealth  of  Kentucky,  County  of  Daviess.  I.  J. 
T.  Griffith,  clerk  of  the  Daviess  county  court,  do  certify  that 
the  foregoing  certificate  of  land  sold  for  assessment,  assessed 
in  the  name  of  Thomas  S.  Pettit,  in  proceedings  of  J.  B. 
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Bryan,  etc.,  on  petition  for  a  ditch,  was  this  day  lodged  in 
my  oflSce,  and  admitted  to  record.  Witness  my  hand,  this 
10th  of  November,  1902. 

'J.  T.  GRIFFITH,  Clerk." 
The  plaintiff  further  alleges  that  at  the  time  of  the  levy 
and  sale  Thomas  S.  Pettit  had  sufficient  personal  property 
out  of  which  the  taxes  could  have  been  made ;  that  the  land 
levied  on  and  sold  by  the  sheriff  to  satisfy  the  ditch  assess- 
ment had  been  assessed  as  the  property  of  Thomas  S.  Pettit, 
but  that  he  was  not  in  fact  the  owner  thereof  at  the  time  of 
such  assessment,  or  liable  for  the  assessment  against  such 
land;  and  prayed  that  the  lexj  and  sale  made  by  the  sheriff 
should  be  set  aside.  The  defendant  Short  interposed  a  general 
demurrer  to  plaintiff's  petition,  wliich  was  sustained,  and  the 
petition  as  to  him  dismissed.  Plaintiff  asks  a  reversal  of  the 
judgment  upon  the  ground  that  it  was  the  duty  of  the  sheriff 
to  have  collected  the  assessment  by  a  sale  of  the  personal 
property  of  Thomas  S.  Pettit,  the  alleged  owner  against 
whom  the  assessment  was  made.  Section  21  of  the  act  of 
March  23,  1900  (Laws  1900,  p.  110,  c.  30),  provides:  "It 
shall  be  the  duty  of  the  county  surveyor  or  engineer,  on  be- 
ing notified  by  any  landowner  that  his  allotment,  op 
by  any  contractor  that  his  job,  is  completed  to  in- 
spect the  same;  and  if  he  find  that  it  is  completed  ac- 
cording to  the  specifications  of  the  report  on  which  the  ditch 
waa  established,  he  shall  accept  it  and  give  the  land  owner, 
or,  in  case  the  job  has  been  sold  to  the  contractor,  a  certificate 
of  acceptance,  stating  that  said  allotment  or  job  is  com- 
pleted according  to  such  specifications.  And  if  any  share  or 
allotment  has  been  sold  to  a  person,  not  the  owner  of  the 
land  assessed  therefor,  he  shall  in  addition,  state  the  amount 
due  the  contractor  for  constructing  the  same  from  the  owner 
of  the  land,  which  certificate  shall  be  a  lien  on  the  land  as- 
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sessed  for  such  share  or  allotment,  and  shall  be  due  and  pay- 
able immediately  by  the  owner  of  the  land;  and  if  the  al- 
lotment sold  belongs  to  a  non-resident  of  the  county,  the  clerk 
shall  state  such  fact  when  he  offers  it  fop  sale.  And  when 
the  county  surveyor  or  engineer,  heretofore  provided  accepts 
it  and  issues  his  certificate  of  acceptance,  he  shall  file  with 
the  county  oterk  a  copy  thereof,  whereupon  the  clerk  shall 
charge  the  amount  mentioned  in  said  certificate  on  the  tax 
book  against  the  land  assessed  with  such  allotment  to  be 
collected  as  other  taxes  are  collected,  together  with  six 
per  cent,  for  the  holder  of  the  certificate  after 
the  same  becomes  delinquent,  and  when  collected, 
it  shall  be  paid  to  the  person  holding  the  certificate 
by  the  tax  collector,  and  said  tax  collector  shall  receive  four 
per  cent,  for  collecting  the  same,  to  be  paid  by  the  certificate 
holder."  It  will  be  observed  that  the  assessment  is  against 
the  land,  and  a  lien  is  given  by  the  statute  on  the  land  to 
secure  the  payment  of  such  assessment.  There  is  a  marked 
distinction  between  local  assessment  of  this  character  and 
taxes  levied  for  general  revenue  purposes.  They  are  not 
levied  for  the  purpose  of  sustaining  the  government,  but  are 
chargesagainst specific  property,  because  the  property  itself 
is  supposed  to  receive  a  special  benefit  therefrom  different 
from  the  general  one  which  the  owner  enjoys  in  common  with 
other  citizens  of  the  Commonwealth.  This  question  was  very 
fully  considered  by  this  court  in  Gosnell  v.  City  of  Louis- 
ville (104  Ky.,  201,  20  R.,  519),  46  S.  W.,  722,  and  it  was 
there  held  that  an  assessment  of  this  character  was  not  a 
tax  within  the  meaning  of  sections  157,  171,  172,  and  174 
of  the  Constitution,  limiting  the  tax  rate  of  cities,  and  re- 
quiring equality  and  uniformity  of  taxation.  A  very  full 
discussion  of  the  question  is  found  in  Elliott  on  Streets  & 
Roads,  c.  25.     The  assessment  for  the  construction  of  the 
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ditch  under  the  statute  was  not  a  claim  against  the  owner 
of  the  land  in  his  individual  capacity,  but  an  assessment 
against  the  land  itself.  And  the  statute  provides  that,  if  any 
land  against  which  such  an  assessment  has  been  made  shall 
have  changed  hands,  the  sheriff  shall  give  the  new  owner 
notice  of  the  amount  due  and  assessed  against  the  property, 
and,  in  the  event  of  his  failure  to  pay,  that  the  land  shall 
be  sold  to  satisfy  the  tax.  It  follows,  therefore,  that 
.the  demurrer  was  properly  sustained. 

Judgment  affirmed. 

Petition  for  rehearing  by  appellant  overruled. 


Case  102 — ^Actiox  by  Commonwealth  by  S.  T.  Bailey,  Sheriff  of 
Gbeenup  County  to  Collect  Taxes  on  Pbopeety  op  the  C.  ft 
O.  Railway  Co.,  Omitted.— -Dec.  3. 

Oommonwealth  y.  Chesapeake  &  O.  By.  Co. 

appeal  fbom  gbeenup  circuit  coubt. 

Fbom  a  Judgment  in  the  Cibcuit  Coubt  foe  Defendant,  the  Com- 
monwealth Appeals.    Affirmed. 

Taxation — Corporate  Stock — iSitus — Residence  of  Owner — ^Rail- 
roads — ^Bailees  of  Stock. 

Held:  1.  A  railroad  corporation  is  not  a  balllee  In  imsse^loti  of  its 
capital  stock,  within  the  meaning  of  Kentucky  Statutes,  1899,  sec- 
tion 4023,  providing  that  thie  bailee  In  possession  of  property  on 
a  certain  date  shall  be  liable  for  taxes  tlfereon;  an.d  an  alle- 
gation, in  proceedings  by  the  sheriff  to  list  such  property,  that 
the  corporation  is  such  a  bailee,  isi  a  mere  conclusion  of  law. 

2.  Kentucky  Statutes,  1899,  section  4058,  requiring  the  taxpayer  to 
list  m  his  schedule  the  amount  of  stock  in  ^int  stock  compa- 
nies or  associations  of  the  State  not  paid  In  by  the  company 
or  association,  shows  conclusively  that  stock  in  corporations 
Is  to  be  listed  for  assejssanent  by  the  individual  stockholder  in 
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the  county  in  which  he  gives  in  his  assesment,  and  not  by  the 
corporation. 

W.  T.  COLE,  AND  A.  E.  COLE  ft  SON,  roB  appellakt. 

W.  H.  WAD9W0RTH  and  E.  L.  WORTHINGTON,  fob  appellee. 

(NIo  briefs,   record   misplaced.) 

Opinion  of  the  ooubt  by  JUDOE  BARKER — ^Affibming. 

Samuel  T.  Bailey,  the  sheriflf  of  Greenup  county,  Ken- 
tucky, instituted  this  proceeding  in  the  county  court  of  Green- 
up, under  section  4241  of  the  Kentucky  Statutes, 
authorizing  the  sheriff  to  list  omitted  property.  The  pro- 
ceeding was  commenced  by  filing  in  the  Greenup  county  court 
a  statement,  in  the  form  of  a  petition,  which  sets  forth  sub- 
stantially the  following :  That  the  Chesapeake  &  Ohio  Rail- 
road Company  consists  of  three  corporations:  First,  a  cor- 
I)oration  created  by  the  laws  of  the  State  of  Virginia;  sec- 
ond, a  corporation  created  by  the  laws  of  the  State  of  West 
Yirginia;  and,  third,  a  corporation  created  and  existing  un- 
der, and  by  virtue  of  the  compliance  with,  sec- 
tions 1&4  and  211  of  the  Kentucky  Constitution,  and  sec- 
tions 571  and  841  of  the  Kentucky  Statutes.  That 
these  corporations  have  one  or  more  places  of  business  in 
Greenup  county,  with  an  authorized  agent  or  agents  thereat, 
upon  whom  process  can  be  served ;  and,  by  their  compliance 
with  the  Constitution  and  statutes  of  Kentucky,  they,  as  well 
as  the  stockholders,  agreed  and  undertook  to  submit  to  the 
laws  of  this  Commonwealth,  and  especially  that  the  situs  of 
the  stock  in  the  corporations  should  be  for  the  purpose  of  tax- 
ation within  this  Commonwealth.  That  these  three  corpora- 
tions jointly  own  and  possess  and  operate  a  line  of  railway 
beginning  at  Covington,  and  running  along  the  Ohio  river, 
through  Greenup  county,  to  Ashland,  Kentucky,  and  through 
the  State  of  West  Virginia  to  Newport  News,  in  the  State 
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of  Virginia.  That  on  or  about  the  1st  of  January,  1899,  the 
Virginia  and  West  Virginia  corporations  entered  into  a  writ- 
ten contract  with  the  Maysville  &  Big  Sandy  Railroad  Com- 
pany, by  which  they  leased  its  line  of  road,  extending  from 
Covington,  through  Greenup  county,  to  Ashland,  Kentucky, 
for  a  term  of  ninety-nine  years,  with  the  right  of  perpetual 
renewal.  That  neither  of  these  corporations,  or  any  one  for 
them,  has  ever  listed  this  lease  for  taxation,  and  it  has  been 
entirely  omitted  by  the  assessor  of  Greenup  county,  and  the 
assessor  of  every  other  county  in  this  State,  and  by  all  other 
officers  whose  duty  it  is  to  list  the  property  or  assese  it,  in- 
cluding the  Railroad  Commission  and  the  Board  of  Valua- 
tion and  Assessment  for  the  State.  That  neither  of  these 
corporations  has  ever  paid  any  taxes  to  the  Commonwealth  on 

this  lease.      That  they  have,  since  the  day    of    , 

1893,  and  prior  thereto,  exercised  a  franchise  continuously 
.within  this  Conunonwealth,  and  neither  of  them  has  ever 
reported  to  the  Railroad  Commission,  or  the  Board  of  Val- 
uation and  Assessment,  or  any  one  else,  the  value  of  this 
franchise  or  franchises  for  taxation,  and  they  have  been 
wholly  omitted  by  the  Board  of  Valuation  and  Assessment, 
the  Railroad  Commission,  and  every  other  officer  whose  duty 
it  is  to  attend  to  these  matters.  Nor  has  any  taxation 
been  paid  to  the  Conunonwealth  by  any  of  the  corporations 
on  their  franchises,  although  these  franchises  are  of  the 
value  of  120,000,000  in  the  open  market,  and  the  lease  is  of 
the  value  of  |15,000,000  in  the  open  market.  That  the  cap- 
ital stock  of  each  corporation  has  been  at  all  times  of  the 
value  of  162,525,000,  divided  into  shares  of  the  par  value  of 
flOO  each,  and  that  this  stock  has  always  been  worth  par 
value  in  the  open  market.  This  stock  has  been  owned,  and 
held  by  divers  and  sundry  persons,  whose  names  appellant 
has  not  been  able  to  ascertain,  but  which  are  all  well  known 
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to  the  appellee.  That,  by  reason  of  the  failure  of  the  eorpo- 
ratlong  to  pay  taxes  on  their  corporate  property,  the  stock- 
holders therein  should  have  listed  their  stock  for  assessment 
and  taxation,  but  they  hav^  wholly  failed  and  refused  to  do 
so,  and  the  stock  has  been  wholly  omitted  by  the  assessor  of 
Greenup  county,  the  Board  of  Valuation  and  Assessment, 
the  Railroad  Commission,  and  every  other  officer  in  this 
State  whose  duty  it  is  to  cause  it  to  be  listed,  and  no  tax- 
ation has  ever  been  paid  thereon  to  the  Commonwealth.  That 
the  capital  stock,  surplus,  reserve  fund,  franchises,  good  will, 
and  business  opportunities  and  possibilities  of  the  corpora- 
tions which  represent  the  stock  belonging  to  the  stockholders 
have  at  all  times  been  in  the  possession,  physical  control,  and 
keeping  of  the  corporations,  as  bailees  of  the  stockholders 
thereof,  and  that  therefore  the  different  corporations  are  lia- 
ble to  the  Commonwealth  on  account  of  taxes  duel  from 
their  stockholders  on  their  stock  for  the  years  from  1892 
to  1902,  inclusive.  Wherefore  it  was  prayed  that  the  defend- 
ant corporations  be  compelled  to  list  in  their  own  name,  as 
bailees  in  possession,  the  stock  of  their  stockholders,  and  that 
it  be  assessed  against  the  corporations,  as  bailees  in  posses- 
ion, for  each  and  every  year,  beginning  with  1S92,  up  to  and 
including  the  year  1902.  A  demurrer  was  filed  by  appel- 
lee, which  was  sustained  by  the  judge  of  the  county  court, 
and  the  petition  dismissed,  whereupon  appellant  prayed  an 
appeal  to  the  circuit  court,  where  a  demurrer  was  again  filed 
and  sustained,  and  tbe  petition  .dismissed  from  which  judg- 
ment this  appeal  is  prosecuted. 

It  is  the  theory  of  appellant  that,  because  the  corpora- 
tions have  failed  to  list  and  pay  taxes  due  upon  the  corpo- 
rate property,  therefore  all  of  the  individual  stock  held  by 
the  stockholders  in  the  corporations  becomes  at  once  liable 
for  taxation  in  Greenup  county,    Kentucky,  without    refer- 
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ence  to  the  residence  of  the  owner.  This  theory  is  based  upon 
sections  4020  and  4088  of  the  Kentucky  Statutes  of  1899, 
which  are  as  follows: 

"Sec.  4020.  All  real  and  personal  estate  within  this 
State,  and  all  personal  estate  of  persons  residing  in  this 
•State,  and  of  all  corporations  organized  under  tlie  laws  of 
this  State,  whether  the  property  be  in  or  out  of  this  State, 

.  •  •  shall  be  subject  to  taxation,  unless  the  same  be 
exempt  from  taxation  by  the  Con^itution  and  shall  be 
assessed  at  its  fair  value  estimated  at  the  price  it  would 
bring  at  a  fair  voluntary  sale." 

"Sec.  4088.  The  individual  stockholders  of  the  corporation 
.which  are,  by  this  article,  required  to  report  and  pay  taxes 
upon  its  corporate  franchises,  shall  not  be  required  to  list 
their  shares  in  such  companies,  so  long  as  the  corporation 
pays  the  taxes  on  the  corporate  property  and  franchises,  as 
herein  provided." 

By  these  sections  it  is  contended  that  the  stock  of  the  in- 
dividual stockholders,  upon  the  failure  of  the  corporation 
to  pay  its  just  taxes,  at  once  becomes  liable  to  taxation  in  any 
county  through  which  the  road  runs,  and  in  which  it  has 
an  agent  upon  whom  process  can  be  served. 

Sections  4077  to  4086,  inclusive,  of  the  Kentucky  Stat- 
utes, contain  an  elaborate  and  thorough  system  for  the  as- 
sessment and  collection  of  taxes  from  a  large  class  of  the  im- 
portant corporations  of  the  State,  including  railroads,  both 
foreign  and  domestic.  By  this  system  the  Board  of  Valua- 
tion and  Assessment  Is  established,  whose  duty  it  is,  upon 
information  obtained  in  the  manner  therein  set  out,  to  as- 
sess the  franchises  of  these  corporations,  and  to  certify  to 
the  various  counties,  municipalities,  and  taxing  districts  the 
amounts  liable  to  them,  respectively,  for  local  taxation.  Con- 
ceding it  to  be  true,  for  the  purposes  of  this  case,  that  by 
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section  4088  the  stock  of  the  individual  stockholders  of  a 
railroad  corporation  becomes  liable  to  taxation  if  the  corpo- 
ration itself  fails  to  pay  the  taxes  on  its  corporate  property 
and  franchises,  it  does  not  follow  that  this  stock  is  taxable 
anywhere  else  than  the  residence  of  the  owner.  Section  4052 
is  as  follows:  "All  taxable  estate  shall  be  assessed  and  val- 
ued as  of  the  fifteenth  of  September  in  the  year  listed,  and 
the  person  owning  or  possessing  the  same  on  that  day  shall 
list  it  with  the  assessor,  and  remain  bound  for  the  tax,  not- 
withstanding he  may  have  sold  or  parted  with  14ie  same." 
Section  4023 :  "The  holder  of  the  legal  title,  and  the  holder 
of  the  equitable  title,  and  the  claimant  or  bailee  in  posses- 
sion of  the  property,  on  the  fifteenth  of  September  of  the 
year  the  assessment  is  made,  shall  be  liable  for  taxes  there- 
on; but,  as  between  themselves,  it  shall  be  the  duty  of  the 
holder  of  the  equitable  title  to  list  the  property  and  pay 
the  taxes  thereon,  whether  the  property  be  in  possession  or 
not  at  the  time  of  the  payment."  The  corporations  in  ques- 
tion are  not  the  bailees  in  possession  of  the  individual  stock, 
,within  the  meaning  of  the  sections  of  the  statute  above 
quoted,  and  the  allegation  of  the  petition  to  that  effect  is 
a  mere  conclusion  of  law.  On  this  subject  the  petition  states: 
"Plaintiff  states  that  the  capital  stock,  surplus,  reser\-e  fund, 
franchises,  good  will,  and  business  opportunities  and  possi- 
bilities of  said  corporations  which  represent  the  stock  belong- 
ing to  the  stockholders  of  said  corporations  have  at  all  times 
herein  mentioned  been  in  the  possession,  physical  control, 
and  keeping  of  the  defendant  corporations,  as  bailees  of  the 
stock  of  said  stockholders,  and  by  virtue  thereof  said  de- 
fendants are  liable  to  this  Commonwealth  on  account  of  taxes 
due  from  the  said  stockholders  in  said  corporation  on  their 
stock  from  the  year  1892  up  to  and  including  the  year  1902.'* 
It  will  be  observed  that  the  allegation  is  that  the  corporate 
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property  "has  been  in  the  posesssion,  physical  control,  and 
keeping  of  the  defendant  corporations  as  bailees  of  the  stock 
of  said  stockholders."  Undoubtedly  the  corporate  property 
has  been  in  the  possession  and  control  of  the  corporation, 
but  not  as  bailees  of  the  stockholders.  The  corporate  prop- 
erty belongs  to  the  corporation,  and  is,  of  course,  rightfully 
in  the  possession  of  its  owner.  The  shares  of  stock  belong- 
ing to  the  stockholders  are  mere  certificates  showing  the  re- 
spective interests  of  the  various  holders  in  the  corporate 
property;  but  it  is  well  settled  that  the  capital  stock  of  a 
corporation,  and  the  shares  of  stock  held  by  the  (Stockholders, 
for  the  purpose  of  taxation,  may  be,  and  generally  are,  en- 
tirely distinct  property.  Shares  of  stock  are  personal  prop- 
erty belonging  to  the  shareholder,  and,  as  such,  it  is  tax- 
able, if  taxed  at  all,  at  the  residence  of  its  owner.  In  the 
case  of  Wren  v.  Boske,  Sheriff,  24  R.,  1980,  72  S.  W.,  279, 
on  the  subject  of  the  situs  of  personal  property  for  taxation, 
this  court  said:  "We  are  referred  to  a  number  of  decisions 
holding  that  personal  property  of  non-residents  of  the  State, 
.which  has  obtained  a  situs  in  the  State,  may,  if  the  Legis- 
lature so  provides,  be  taxed  in  that  State,  and  the  same  rule 
no  doubt  would  apply  between  the  different  counties  of  the 
same  State  if  the  Legislature  so  provided.  But  the  ques- 
tion after  all  is  one  of  legislative  intent.  By  our  statute 
Jand  shall  be  listed  in  the  county  in  which  it  is  located. 
Kentucky  Statutes,  section  4025.  The  assessor  calls  on  the 
taxpayers,  and  takes  their  lists.  Kentucky  Statutes,  section 
4044.  Personal  property  of  every  kind  must  be  stated  and 
valued  separately  from  real  estate.  Section  4050.  All  tax- 
able estate  shall  be  assessed  as  of  September  15th,  and  the 
jDerson  owning  or  possessing  it  on  that  day  shall  list  it  with 
the  assessor.  Section  4052.  The  assessor,  before  returning 
any  one  as  delinquent,  must  apply  at  his  residence.    Section 
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4065.  There  is  no  provision  in  the  statute  anywhere  for  the 
assessment  of  personal  property  in  the  county  in  which  it  is 
situated,  although  there  are  such  provisions  as  to  the  assess- 
ment of  land;  and,  taking  the  whole  statute  together,  we 
think  it  reasonably  clear  that  the  Legislature  contemplated 
that  personal  property  was  to  be  given  in  by  the  taxpayers 
in  the  county  of  their  residence.  In  Jones  v.  Commonwealth 
53  Ky.,  2,  this  court  «aid :  ^By  the  general  law,  the  owners 
of  property  subject  to  taxation  are  called  on  and  give  in 
their*  lists  in  the  county  in  which  they  reside,  though  the 
property  may  be  in  other  counties.'  Again,  in  Gates  v.  Bar- 
rett, 79  Ky.,  296,  2  R.,  318,  the  court  said :  *In  general,  mov- 
able property  is  to  be  assessed  for  taxation  at  the  place  of 
the  owner's  residence.'  Also  Boske,  Sheriflf,  v.  Security 
Trust  &  Safety  Vault  Co.,  (22  R.,  181)  [56  S.  W.,  524] ; 
Covington  v.  Whayne  (22  R.,  826)  [58  S.  W.,  776]."  In 
the  case  of  Langdon-Creasy  Co.  v.  Trustees  of  Owenton 
Common  School  District  (opinion  filed  Oct.  28, 1903)  116  Ky., 
562,  25  R.,  823,  76  S.  W.,  381,  it  was  held  that  the  personal 
property  of  a  corporation  which  had  branch  houses  in  several 
counties  of  the  Commonwealth  was  taxable,  not  where  the 
branch  business  was  carried  on,  but  in  the  county  where  the 
corporation  had  its  residence  and  principal  place  of  business; 
in  other  words,  that  the  situs  of  the  personal  property  for 
taxation  was  the  residence  of  the  owner.  All  doubt  on  the 
question  involved  in  this  action  seems  to  be  set  at  rest  by  the 
fact  that  the  schedule  required  by  section  4058  to  be  fur- 
nished the  taxpayer  for  the  purpose  of  listing  his  property 
provides  for  the  listing  of  stock  in  corporations  which  have 
not  paid  the  taxes  due  by  them.  Item  10  of  the  schedule  is  as 
follows:  "Amount  of  stock  in  joint  stock  companies  or  as- 
sociations of  this  State  not  paid  on  by  the  company  or  asso- 
ciation."   This  shows,  conclusively,  that  the  stock  in  the  cor- 


Digitized  by  VjOOQIC 


Vol.  116]  SEPTEMBER  TERM,  1903. 959 

Commonwealth  y.  Chesapeake  ft  0.  Ry.  Co. 

poration  is  to  be  listed  for  assessment  by  the  individual  stock- 
holder in  the  county  where  he  gives  'n  his  assessment.  The 
statute  authorizing  the  assessment  and  taxation  of  personal 
property  in  the  hands  of  the  bailee  in  possession  refers  to 
personal  property  held  by  one  person  for  the  use  of  another. 
This  is  not  true  in  the  case  at  bar.  The  shares  of  stock  are 
in  the  possession  and  under  the  control  of  the  individual 
stockholders,  and  not  in  the  hands  of  the  corporation,  at  all. 
The  stock  sought  to  be  taxed  in  this  case  in  Greenup  county 
as  perhaps  scattered  throughout  the  commercial  centers  of 
the  world.  It  is  being  bought  and  sold  day  by  day  on  the 
«tock  exchanges  of  New  York,  London,  Paris,  Berlin,  and 
other  cities.  It  is  constantly  changing  hands,  and  can  not, 
therefore,  be  considered,  in  any  sense,  in  the  possession  of  the 
corporation.  It  would  be  a  strange  rule  of  fiscal  law  which 
.would  authorize  the  taxation  of  $62,525,000  of  stock  in  this 
large  corporation  in  Greenup  county,  when  it  does  not  ap- 
pear that  one  share  of  it  is  owned  by  a  resident  of  that 
county.  As  said  in  the  case  of  City  of  Louisville  v.  Sherley, 
80  Ky.,  71,  3  R.,  566:  "The  proper  place  to  list  personal 
property  in  this  State,  or,  rather,  its  value  under  the  equal- 
ization law,  is  in  the  county  where  the  owner  lives." 

As  this  was  the  conclusion  reached  by  the  trial  judge,  the 
judgment  is  affirmed. 
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Case  103 — ^Action  by  W.  T.  McCullough  against  Clifford  Shinkix 
fob  pebsonaii  injuries. — dec.  3. 

Shinkle  v.  McCullough. 

APPEAL   FBO^    KENTON    CIBCUIT   COURT. 
JUDOICSNT   FOB   PLAINTIFF  AND    DEFENDANT  APPEALS.      AFFIRMED. 

Highways — ^Negligence — Automobiles  FRiGHTENura  Horses —  £z- 
CESsn'E   Speed — Instructions. 

Held:  1.  In  an  action  for  iejuries  susUtined  by  plaintiff  by  his 
horse  havinig  been  frightened  by  defendant's  automobile,  which 
it  was  alleged  was  running  at  an  excessive  speed,  defendant 
and  another  witness  testified  that  the  operation  of  the  machine 
was  always  accompanied  by  noise.  The  court  instructed  tfasat 
if  defendant  was  operating  the  autiofnobile  at  a  high  rate  of 
speed,  and  because  thereof,  or  because  of  such  speed  Together 
with  the  noise,  the  horse  became  frightened,  and  defendant's  con- 
duct in  operating  the  automobile  at  such  speed  was  negligence, 
plaintiff  was  entitled  to  recover.  Held,  that  if  there  was  any 
error  in  the  instruction,  in  that  it  authorized  the  jury  to  find 
for  plaintiff  if  they  believed  the  horse  became  frightened  either 
at  the  speed  or  the  noise,  while  fright  by  the  noise  was  not 
pleaded,  it  was  not  prejudicial. 

2.  In  an  action   for  injuries  sustained  by  .plaintiff  because  of  his 

horse  having  been  frightened  by  defendant's  automobile,  which 
was  running  at  an  excessive  speed,  evidence  of  a  statement  al- 
leged to  have  been  made  by  defendant  on  the  trial  in  Justice's 
court  in  an  action  for  repairs  to  the  buggy  Injured  In  the  ac- 
cident complained  of,  to  the  effect  that  he  considered  himself 
responsible  flor  the  accident,  was  admissible  as  tending  to  con- 
tradict defendant's  testimony  on  the  trial  to  the  effect  that  he 
had  not  been  guilty  of  negligence. 

3.  Where  one  operating  an  automobile  on  a  pubHc  highway  knew, 

or  by  the  exercise  of  ordinary  care  oould  have  known,  that  the 
machine  had  so  far  excited  a  horse  as  to  render  him  unman- 
ageable, it  was  his  duty  to  stop  and  take  steps  such  as  pru- 
dence might  suggest 

4.  "Where,   In  an  action  for  injuries  sustained  by  plaintiff  by  his 

horse  hairing  been  frightened  by  defendant's  automobile,  the 
testimony  sbowed  that,   in  addition  to  superficial  bruises;  the 
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vision  of  one  of  plaintiff's  eyea    had  been  permanently    and 
seriously  Impaired,  a  verdict  for  91,020  was  not  ezoesslve. 

W.  A.  PRIOB;  attobney  fob  appellant. 

JOINTS  AND  AUTHORITIES. 

1.  Instruction  to  the  Jury.  By  instruction  No.  2,  the  court  sub- 
mitted  to  the  Jury  the  question,  not  made  by  the  pleadings,  as  to 
whether  appeliee^a  horse  became  frightened  by  the  noise  emana- 
ting from  the  automobile,  and  thereby  caused  the  injury,  which 
was  error  and  prejudicial  to  appellaut.  Sandy  River  ft  Cannel 
Ck>al  Co.  V.  Caudill,  21  Ky.  Law  Rep.,  1647;  Purdom  v.  Brus- 
sel«.  23  Ky.  Law  Rep.,  17^;  South  Cov.  ft  Cln.  St  Ry.  Co.  v. 
Suoh,  23  Ky.  Law  Rep.,  1807;  MdCaln  v.  L.  ft  N.  R.  R.  Co., 
13  Ky.  Law  Rep.,  809;  Greer  v.  'L.  ft  N.  R  R  Co.,  94  Ky., 
169;  L.  ft  N.  R.  R  Co.  v.  McQary's  Admr.,  104  Ky.,  509. 

By  the  flame  instruction  am  issue  oiot  supported  by  the  proof 
was  submitted  to  the  Jury,  viz.:  As  to  whether  the  horse  became 
frightened  at  the  automobile  by  mason  oi  Its  speed. 

2.  Evidence^-^Admisstons^  The  oourt  permitted  to  go  to  the 
Jury  testimony  as  to  an  alleged  admission  by  appellant,  which 
was  a  statement  that  contaio.ed  no  fact  whatsoever,  but  which 
at  best  was  a  mere  conjecture  or  opinion  upon  the  facts  ob- 
served. Greenleaf  on  £}vidence,  (15th  ed.),  sec.  440  and  notes, 
sec.  203;  Jones  v.  Commonwealth,  20  Ky.  Law  Rep.,  356;  Col- 
lins V.  Commonwealth,  12  Bush,  272;  Pace  v.  Commonwealth, 
89  Ky.,  204;  Starr  v.  Commonwealth,  97  Ky.,  193;  Henderson 
v.  Commonwealth,  5  Ky.  Law  Rep.,  244;  Luker  v.  Common- 
wealth, 9  Ky.  Law  Rep.,  385;  Owens  v.  Commonwealth,  Z2 
Ky.  Law  Rep.,  514. 

3.  ESxcessive  damages.  The  verdict  is  excessive  in  the  ab- 
sence of  any  testimony  as  to  appelTee's  earning  capacity,  and 
the  failure  upon  his  part  to  prove  that  the  injury  to  his  eye 
resulted  from  the  injury  complained  of. 

JOHN  W.  HBNVEIR  and  M.  H.  McLEAN  foe  appellee. 

SUMMARY. 

We  submit: 

1.  That  driving  an  automobile  at  an  Immoderate  and  danger- 
ous rate  of  speed  along  the  public  highways  is  actionable  negli- 
gence. 

2.  Where,  by  fast  and  reckless  driving  of  the  appellant,  of 
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his  autamobile,  the  appellee's  horse  was  frightened  ead  tamed 
over  his  buggy,  severely  injuring  him  by  throwing  him  to  the 
grouofd  causing  hia  head  to  strike  on  'the  roadway,  bruising  him 
and  pausing  permanent  injury  to  his  rig^t  eye,  that  a  verdict  of 
a  properly  instructed  jury  awarding  him  1 1,020  in  damages  is 
not  excessive. 

AUTHORITIES  CITED. 

(Law  of  the  case.  Speed.  Payne  v.  Smith,  4  Dana,  498; 
Thomas'  Admr.  v.  Royster,  »8  Ky.,  206;  Elliiot  on  Roads,  sec 
839.  As  applied  to  novel  vehicles:  Atkinson  v.  IlL  Milk  Co., 
44  MiOw  App.,  p.  15&;  Bennett  v.  Lovell,  12  R.  I.,  166;  Macomber 
V.  Nicholls,  U  Mich.,  212;  Mason  v.  West,  70  N.  Y.  SuppL,  478. 
Instrux^tionfi  and  pleadings.  Chitty  on  Pleading,  vol.  1,  sec. 
673;  Bllsa  on.  Code  Pleading,  ch.  on  Intendment  after  Verdict; 
Tye  V.  Catchings,  78  Ky.,  4^3.  As  to  construction,  Lou.  Trust 
Co.  V.  Lou.  Fireproof  Co.,  22  Ky.  Law  Rep,,  436;  Daniel  v.  Hol- 
land, 4  J.  J.  M.,  18;  Wilson  v.  Hunt's  Admr.,  6  B,  M.,  379; 
Rogers  v.  Felton,  Receiver,  98  Ky.,  150;  CIn.,  &c.  R.  R.  Co. 
V.  Barker,  et  at,  94  Ky.,  79;  Brown  v.  Brady,  10  Ky.  Law 
Rept,  280.  Exoessiva  damages.  Alexaaider  t.  Humber,  86  Ky., 
570;  Maya.  &  Lex.  R  R.  Co.  v.  Herrick,  13  Bush,  127;  Alex- 
ander V.  Menefee,  23  Ky.  Law  Rep.,  1151;  Thurston  v.  Mar- 
tin, 22  Ky.  Law  Rep.,  781.  Instruction  No.  7.  Damages.  Sedg- 
wick on  Damages,  sec.  45;  Alexander  v.  Humbert,  86  Ky.,  570; 
Klutts  V.  St.  L.,  Iron  Mt  &  Sou.  R  R.  Co.,  75  Mo.,  644;  Ency, 
Plead.  &  Prac,  vol.  11,  pp.  127,  128,  129,  181  and  cases  there 
cited.  Admissions.  Greenleaf  on  Evidence,  sec.  169,  p.  244; 
Ibid.  sec.  191,  p.  266;  Ibid.  sec.  194,  pp.  269270;  Mercer  ▼. 
King,  15  Ky.  Law  Rep.,  439;  Greenleaf  on  Evidence,  sec.  203. 
Dying  declarations.  Haney  v.  Com.,  5  Ky.  Law  Rep.,  178; 
Brock  V.  Com,,  92  Ky.,  183. 

Opiniox  of  the  coubt  by  CHIEF  JUSTICE  BURNAM — ^AFFiEinxQ. 

Whilst  the  appellee,  W.  T.  McCullough,  was  driving  along 
a  public  highway  leading  from  the  city  of  Covington  on  tb€f 
29th  of  Angnst,  1901,  with  two  companions,  he  met  the  ap- 
pellant, CliflPord  Shinkle,  riding  in  an  automobile.  Appel- 
lee^s  horse  became  frightened  at  the  automobile,  and  upset 
his  vehicle,  throwing  him  upon  the  turnpike  road,  inflicting 
injuries  to  his  clothing*and  person^  and  permanently  impair^ 
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jug  the  vision  iu  one  eye.  For  these  alleged  injuries  he  in- 
stituted this  action  for  damages,  and  alleged  that  the  de- 
fendant, while  in  sight  and  approaching  him^  had  recklessly 
and  negligently  propelled  his  automobile  at  a  rapid  and  dan- 
gerous rate  of  speed  up  to  and  within  twenty-five  feet  of  his 
horse,  notwithstanding  the  fart  that  he  saw  or  could'  have  seen^ 
that  plaintiff's  horse  had  become  frightened,  and  in  disregard 
of  repeated  warnings  to  slacken  his  speed,  and  that  by  rea- 
son of  defendant's  refusal  to  heed  these  warnings  his  horse 
became  frightened,  and,  in  his  efforts  to  escape,  turned  over 
his  bugg}',  inflicting  the  injuries  complained  of.  The  defend- 
ant, in  his  answer,  denied  all  the  allegations  of  negligence  re- 
cited in  the  petition,  and  pleaded  contributory  negligence. 
.Upon  the  trial  of  the  case  before  a  jury,  the  testimony  in- 
troduced by  the  plaintiff  was  to  the  effect  that  the  defendant 
,was  traveling  at  a  very  high  rate  of  speed  (some  of  the  wit- 
nesses put  it  at  as  high  as  twenty  miles  an  hour) ;  that  the 
motive  power  was  gasoline  mixed  with  air,  which  made  a 
noise,  when  the  machine  was  in  operation,  which  could  be 
heard  at  a  distance  of  about  200  feet;  that  as  soon  as  the 
plaintiff's  horse  heard  this  noise  it  began  to  take  fright,  and 
plaintiff  and  those  with  him  at  once  began  to  shout  and  signal 
to  the  defendant  to  slacken  his  speed,  but  that  he  failed  and 
refused  to  do  so  until  he  had  driven  the  automobile  to  with- 
in thirty  or  forty  feat  of  plaintiff,  by  which  time  his  horse 
became  so  unmanageable  as  to  upset  the  buggy ;  that  the  de- 
fendant saw  that  the  horse  was  frightened,  and  the  plaintiff's 
])eril.  The  testimony  on  the  other  hand  was  that  the  defend- 
ant saw  the  plaintiff  for  about  200  feet  driving  along,  ap- 
parently paying  no  attention  to  the  approach  of  the  automo- 
bile, the  horse  being  apparently  perfectly  quiet;  that,  when 
he  got  within  about  100  feet  of  the  plaintiff,  the  horse  suddenly 
shied,  upsetting  the  buggy  in  the  middle  of  the  road;  and 
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that  tbe  defendant  immediately  slowed  down  liis  automobile, 
alighted  therefrom,  and  went  to  assist  the  plaintiff.  He 
also  testified  that  the  customarv  signal  to  slacken  speed, 
bj  holding  up  the  hand,  was  not  given,  and  that  as  soon  as 
he  discovered  the  peril  of  plaintiff  he  stopped  his  machine, 
and  that  he  was  not  going  at  exceeding  six  or  seven  miles 
an  hour.  The  trial  resulted  in  a  verdict  and  judgment  for 
the  plaintiff  for  |1,02<),  and  the  defendant  has  appealed.  He 
asks  a  reversal,  first,  for  alleged  errors  in  the  second  instruc- 
tion, and  also  in  the  instruction  defining  the  measure  of 
damages. 

Instruction  No.  2  is  as  follows:  '*If  the  jurv  believa  from 
all  the  evidence  that,  at  the  time  and  place  of  iniury  to  plain- 
•tiff,  the  defendant  was  operating  said  automobile  at  a  high 
O'ate  of  speed,  and  that  because  of  said  rate  of  speed,  or  be- 
cause of  said  rate  of  speed  together  with  the  noise  emanating 
from  said  automobile,  the  horse  of  plaintiff  became  fright- 
ened, and  caused  the  injury  to  plaintiff,  and  if  the  jury  fur- 
ther believe  that  the  act  of  defendant  in  operating  said  au- 
tomobile at  a  high  rate  of  speed,  if  he  did  so  operate  it, 
was  an  act  of  negligence  on  the  part  of  the  defendant,  the 
jury  should  find  a  \'erdict  for  the  plaintiff."  The  complaint 
of  this  instruction  is  that  it  authorized  the  jury  to  find  for 
the  plaintiff  if  they  believed  that  his  horse  became  frightened 
either  at  the  speed  of  the  automobile,  or  at  the  speed  and 
noise  emanating  therefrom;  it  being  nowhere  alleged  in  the 
pleadings  that  the  horse  was  frightened  by  any  noise.  This 
instruction  only  authorized  a  recovery  in  the  event  the  jury 
found  from  the  evidence  that  the  automobile  had  been  oper- 
ated at  a  high  rate  of  speed,  although  the  horse  may  have 
been  alarmed  not  only  by  the  high  rate  of  speed  at  which 
the  machine  approached,  but  also  at  the  noise  emanating 
therefrom.     Besides,  appellant  himself  testified  that  the  op- 
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eration  of  the  machine  was  always  accompanied  by  noise, 
and  upon  cross-examination  the  witness  Hanauer  testified  to 
the  same  effect ;  and  the  only  noise  spoken  of  in  the  instruc- 
tion was  that  which  was  incident  to  the  running  of  the  auto- 
mobile. The  error  in  the  instruction,  if  it  was  in  fact  an 
error,  was  not,  in  our  opininon,  prejudicial  to  tbe  defend- 
ant. 

The  instruction  defining  the  measure  of  damage  is  not  ob- 
jectionable. In  fact,  it  has  been  approved  by  thid  court  in 
substantially  the  form  in  which  it  was  given  in  this  case  in 
numerous  cases. 

Appellant  also  complains  that  the  trial  court  erred  in  per- 
mitting appellee  to  prove  a  statement  alleged  to  have  been 
made  by  him  upon  the  trial  in  a  justice's  court  in  an  action 
on  account  for  repairs  to  the  buggy  injured  in  this  accident, 
to  the  effect  that  he  considered  himself  responsible  for  the  ac- 
<-ident.  To  support  this  contention,  we  are  referred  to  the 
note  to  section  44  of  1  Greenleaf  on  Evidence,  in  which  the 
editor  says  that :  "Opinion  evidence  of  this  character  is  only 
allowed  when  from  the  nature  of  the  case  the  facts  can  not 
be  stated  or  described  to  the  jury  in  such  manner  as  to  en- 
able tbem  to  form  an  accurate  judgment  thereof,  and  no 
better  evidence  than  such  opinion  is  attainable."  The  au- 
thor, in  the  section  referred  to,  was  discussing  the  compe- 
tency of  expert  testimony.  We  think  this  testimony  was 
competent  as  an  admission  of  defendant,  because  it  tended 
to  contradict  the  testimony  of  the  defendant  given  upon  the 
trial  of  the  case  to  the  effect  that  he  had  not  been  guilty 
of  any  negligence  which  superinduced  the  accident  complain- 
ed of. 

WTiile  automobiles  are  a  lawful  means  of  conveyance,  and 
have  equal  rights  upon  the  public  roads  with  horses  and  car- 
riages, their  use  should  be  accompanied  with  that  degree  of 
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prudence  in  management,  and  consideration  for  the  rights  of 
others,  which  is  consistent  with  their  safety.  If,  as  the  jury 
found  by  their  verdict,  appellant  knew,  or  could  have  known 
hj  the  exercise  of  ordinary  care,  that  the  machine  in  his  pos- 
session and  under  his  control  had  so  far  exJcited  appellee's 
horse  as  to  render  him  dangerous  and  unmanageable,  it  wasr 
his  duty  to  have  stopped  his  automobile,  and  taken  such 
other  steps  for  appellee's  safety  as  ordinary  prudence  might 
suggest. 

Appellant  also  complains  that  the  verdict  is  excessive. 
The  testimony  shows,  that,  in  addition  to  the  mere  superfi- 
cial bruises  received  by  appellant,  there  has  been  a  perma- 
nent and  serious  loss  in  the  vision  of  one  of  his  eyes,  as  the 
result  of  a  severe  cut  and  bruise  immediately  over  it,  re- 
ceived at  the  time  of  the  accident.  It  is  impossible  for  us 
to  determine  the  extent  of  pecuniary  loss  which  may  accrue 
to  appellee  from  an  injury  of  this  character,  not  to  speak  of 
.the  pain  and  suffering  and  inconvenience  resulting  therefrom. 
This  was  a  question  for  the  jury,  and  there  was  abundant 
testimony  on  this  i)oint  to»  support  their  finding. 

For  reasons  indicated,  the  judgment  is  aflBrmed. 
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Case  104 — Action  by  the  U:?ited  States  Sayings  ft  (Loan  Com- 
pany AGAINST  George  Gray  on  Notes,  and  to  Enforce  Mort- 
gage Lien. — ^Dec.  3. 

Gray  v.  United  States  Savings  &  Loan  Oo. 

appeal  from  clabk  circuit  court. 

Judgment  fob  Plaintiff  and  Defendant  Appeals.    Affirmed. 

Building  and  Loan  Associations — Compromise  with  Borrowing 
Member — Pleadings — Admissions — Denials. 

Held:  1.  In  the  absence  of  a  rejoinder,  all  the  well-pleaded  facts 
In  the  reply  are  taken  as  true,  and,  in  the  absence  of  evidence, 
the  allegations  in  the  answer  which  are  denied  by  the  reply 
are  taken  as  untrue. 

2.  A  contract  between  a  Minnesota  building  association  and  a  bor- 
rowing member  by  which  they  settled  the  matter  of  usury  con- 
tained in  the  debt,  and  agreed  on  the  amount  due,  was  valid, 
where  the  association  in  good  faith  claimed  that  the  debt  was 
not  tainted  with  usury  under  the  laws  of  Minnesota,  which 
should  govern,  and  several  circuit  ooiirts!  of  Kentucky  had  so 
decided,  and  where  the  borrowing  member  contended  that  the 
debt  was  tainted  with  usury,  and  was  about  to  prosecute  an  ap- 
peal td  the  Court  of  Appeals  for  the  determination  by  that 
court  of  that  question,  and  which  that  court  subsequently  set- 
tled against  the  contention  of  the  association. 

D.  L.  PENDLETON  and  HAZELRIGG  &  CHENAULT,  for  appel- 
lant. 

BBCKNER  &  JOUETT,  for  appellee. 
(No  briefs  In  the  record.) 

Opinion  of  the  court  by  JUDGE  BARKER — Affirming.. 

In  the  year  1894,  the  appellee,  the  United  States  Sav- 
ings &  Loan  Company,  which  was  a  going  concern,  with  its 
Jiead  oflSce  at  St.  Panl,  Minn.,  instituted  an  action  against 
appellant  to  recover  judgment  against  him  on  two  notes — 
one  for  |500,  and  the  other  for    |400 — and  to  enforce    a 
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mortgage  lien  by  which  their  payment  was  secured.  On  tue 
24th  day  of  May,  1894^  a  judgment  was  entered  as  prayed 
for  in  the  petition.  The  judgment  rendered,  with  tlie  ac- 
crued interest  and  costs,  amounted,  in  round  numbers,  to 
|1,300.  Appellant,  although  summoned,  made  no  defense  to 
this  action,  but  on  the  contrary,  his  counsel  consented  that  it 
should  be  entered.  Afterwards,  on  the  27th  day  of  August, 
1894,  he  entered  into  an  agreement  with  appellee,  by  which, 
in  discharge  of  the  judgment  against  him,  he  executed  and 
delivered  to  it  his  note,  with  Betty  Gray  as  surety,  for  tl,050, 
payable  on  or  before  June  1,  1895;  and,  to  secure  its  pay- 
ment, they  executed  a  mortgage  on  property  belonging  to 
them  in  Winchester,  Ky.  There  were,  after  this  com- 
promise was  made,  a  number  of  payments,  the  aggregate 
amount  of  which  is  in  dispute,  but  which  appellee  admits  to 
have  been  as  much  as  #271.50.  Appellant  failed  to  pay  any 
further  upon  his  note,  and  this  action  was  instituted  by  ap- 
pellee to  recover  judgment  for  the  balance  due  thereon,  and 
to  enforce  the  mortgage  Iran  given  to  secure  it.  To  this  ac- 
tion appellant  filed  an  answer,  alleging  much  larger  payments 
on  the  note  than  the  amount  of  the  credits  given  in  the  pe- 
tition, and  that  the  claim  against  him  contained  a  large 
amount  of  usury,  and  also  charging  fraud  and  covin  in  the 
obtention  of  the  original  judgment  against  him,  and  in  the 
compromise  by  which  he  executed  and  delivered  his  note  for 
f  1,050  in  its  discharge.  To  this  answer  appellee  filed  a  reply, 
controverting  all  of  its  material  allegations  of  fact  inconsist- 
ent with  those  of  the  petition,  and  then  aflSrmatively  setting 
forth  the  following  state  of  faxjts :  That,  after  the  rendition 
of  the  original  judgment  against  appellant,  he  was  about  to 
prosecute  an  appeal  therefrom  to  the  Court  of  Appeals,  con- 
tending that  the  judgment  against  him  embraced  a  large 
amount  of  usury;  that  at  that  time  appellee  contended  tliat 
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it  was  a  Minnesota  corporation,  and  tbat  its  contract  with 
appellant  was  a  Minnesota  contract ;  that,  under  and  by  vir- 
tue of  the  laws  of  Minnesota,  it  was  valid  and  binding,  and 
that  the  amount  adjudged  in  its  favor  against  appellant  wa« 
properly  recoverable  under  the  contract,  as  construed  and 
enforced  by  the  laws  of  the  State  of  Minnesota;  that  the  ques* 
tion  of  the  validity  of  this  contract  had  not  at  that  time  been 
decided  by  this  court,  but,  on  the  contrary,  had  been  decided 
by  the  circuit  court  of  Clark  county,  and  various  other  cir- 
cuit courts  throughout  the  State  of  Kentucky,  to  be  a  Minne- 
sota contract,  and  enforceable  as  such  here;  that  this  con- 
troversy between  appellant  and  appellee  was  bona  fide,  and 
involved  the  question  of  whether  or  not  the  judgm-ent  in  fa- 
vor  of  appellee  contained  usury;  that,  with  this  condition  of 
affairs  existing,  appellee  and  appellant,  in  person,  and  with 
the  aid  and  guidance  of  his  attorney,  Rodney  Haggard,  an 
able  and  eflScient  counselor,  in  good  faith,  and  for  the  pur- 
I)Ose  of  settling  and  adjusting  the  differences  between  the 
parties,  entered  into  the  contract  by  which  the  note  sued  on 
was  executed  and  delivered  by  appellant  to  appellee;  that  this 
contract  of  settlement  and  compromise  was  made  in  the  of- 
fice of  Rodney  Haggard,  appellant's  counsel,  with  his  aid, 
assistance,  and  advice,  both  he  and  appellant  being  present 
at  the  time;  that  all  of  its  terms  were  fully  understood,  ap- 
proved and  urged  by  appellant  in  person  and  by  his  counsel ; 
that  it  was  made  and  accepted  in  good  faith  by  appellee,  who 
at  once  stopped  the  sale  of  the  property  which  was  advertised 
for  that  day,  and  thereafter,  in  good  faith,  abandoned  and 
released  all  claims  of  any  sort  under  the  judgment.  No  re- 
joinder was  made  to  this  pleading,  and  no  proof  adduced 
by  the  appellant  to  establish  the  allegations  of  payment  and 
fraud,  which  were  placed  in  issue  by  the  denials  of  the  re- 
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ply.  The  case  being  submitted  on  the  pleadings,  a  judgment 
was  rendered  as  prayed  for  in  the  petition. 

In  the  absence  of  a  rejoinder,  all  of  the  well-pleaded  alk- 
gations  of  fact  in  the  reply  are  to  be  taken  as  true;  and,  in  the 
absence  of  evidence  to  support  them,  all  of  the  allegations 
of  payment  and  fraud  in  the  answer  which  were  controverted 
by  the  reply  must  be  taken  as  untrue.  The  question,  then, 
for  adjudication,  is  whether  or  not  the  compromise  made  be- 
tween the  partres  litigant,  as  set  forth  in  the  reply,  can  be 
upheld.  There  is  a  wide  difference  between  a  compromise 
by  which  a  debtor  agrees  to  pay  in  settlement  of  his  debt 
a  less  amount  of  usury  than  that  claimed  by  the  creditor, 
iwhere  there  is  no  dispute  between  the  parties  as  to  the  usur- 
ious character  of  their  contract,  and  a  compromise  by  a  debt- 
or of  a  contract  which  he  claims  contains  usury,  but  the 
usurious  nature  of  which  the  creditor  in  good  faith  disputes. 

The  crucial  question  in  such  matters  is  always  whether 
there  is  in  good  faith  a  controversy  between  the  parties.  The 
Jine  between  these  two  classes  of  cases  sometimes  becomes 
exceedingly  fine,  but  it  is  none  the  less  real  for  that  reason. 
In  the  case  of  Taylor  v.  Patrick,  1  Bibb,  168,  it  is  said :  "The 
connpromise  of  a  doubtful  right  is  a  good  consideration  to 
found  a  contract  on,  and  it  is  immaterial  on  whose  side  the 
right  ultimately  turns  out  to  be,  as  it  must  be  on  one  side 
or  the  other,  because  there  can  be  but  one  good  right  to  the 
same  piece  of  property."  In  the  case  of  Fisher  v.  May's  Heirs, 
2  Bibb,  448,  5  Am.  Dec,  626,  in  which  one  party  undertook 
to  dispute  and  uproot  a  settlement  made  with  the  other,  for 
reasons  set  forth,  the  court  said:  "This  is  certainly  no 
ground  for  relief.  There  can  be  but  one  superior  and  equit- 
able right.  If,  therefore,  the  solemn  compromise  of  the 
parties  about  property  of  doubtful  title  is  made  to  depend 
on  the  question  whether  the  parties  have  so  settled  their  dis- 
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pute  as  the  law  would  have  done,  then  it  may  be  truly  said 
that  a  compromise  is  an  unavailing  and  idle  act,  which  ques- 
tions even  the  power  of  the  parties  to  bind  themselves."^  In 
the  case  of  Creutz  v.  Heil,  89  Ky.,  429,  11  R.,  652,  12  S.  W., 
S26,  the  following  admirable  rule  governing  the  question  Under 
discussion  was  laid  down:  "It  seems  that  the  inquiry  is 
whether  the  party  relying  on  the  agreement  had  reasonable 
and  proper  cause  for  believing  that  the  question  w^as  doubt- 
ful, and  that  the  right  might  ultimately  prove  to  be  with  him. 
In  other  words,  it  is  sufficient  that  there  was  an  honest  claim 
ou  his  part,  asserted  without  fraud,  and  that  there  was  a 
real  ground  for  dispute.  If  the  i)oint  is  so  clear  that  it  can 
only  be  answered  in  one  way,  the  compromise  would  be  in- 
Talid,  as  wanting  a  consideration  to  uphold  it.  The  adequacy 
of  the  consideration  can  not  Ae  inquired  into,  but  the  want 
of  any  consideration  whatever  may  be  inquired  into.  The 
verdict  of  a  jury  or  the  decision  of  a  court  depends  in  a 
greater  or  less  degree  upon  the  human  understanding  as  to 
what  is  right  and  equitable  in  a  given  state  of  case;  but  when 
the  given  state  of  case  has  received  such  judicial  interpre- 
tation as  to  admit  of  no  question,  supposing  that  the  judicial 
mind  will  continue  to  run  in  the  same  channel  (and  such 
supposition  should  always  be  indulged  in),  then  there  can 
arise,  in  a  legal  and  equitable  sense,  no  consideration  for  a 
compromise  of  such  matter.  It  is  only  in  reference  to  such 
matters  as  counsel  learned  in  the  law  or  courts  might  differ, 
although  the  right  ultimately  turns  out  to  be  wholly  on  one 
side,  that  constitutes  a  valid  consideration  for  compromis- 
ing such  matters.  The  question  of  such  consideration  can 
not  be  measured;  hence  its  adequacy  will  not  be  inquired 
into." 

The  admitted  facts  show  that,  at  the  time  the  compromise 
under  consideration  was  entered  into,  there  was  a  bona  fide 
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controversy  between  the  parties  litigant;  that  at  that  timre 
the  contract  between  them  had  been  upheld  by  the  circuit  court 
in  which  it  was  then  depending  as  valid  and  binding;  that 
the  other  circuit  courts  had  so  held,  and  this  court  at  that 
time  had  made  no  ruling  adverse  to  that  position.  It  may 
be  said,  therefore,  that  there  was  a  real  controversy  between 
the  parties,  the  ultimate  outcome  of  which,  if  carried  to  this 
court,  could  not  then  be  known.  This  was  evidently  believed 
by  the  counsel  for  appellant,  who  was  a  man  of  high  rank 
and  standing  in  his  profession,  or  he  would  not  have  advised 
his  client  to  make  the  compromise.  These  is  no  more  reason 
why  a  contract  as  to  the  usurious  nature  of  which  there  is  a 
genuine  dispute  should  not  be  compromised,  than  if  it  related 
to  any  other  question  of  disputed  legal  right.  In  the  case 
of  Cynthiana  Loan  &  Building  Association  v.  Florence  (107 
Ky.,  636;  21  R.,  1403) ;  55  S.  W.,  207,  where  there  was  a  dis- 
pute between  the  borrowing  member  and  the  corporation, 
and  they  had  settled  and  adjusted  their  differences,  the  court, 
in  upholding  the  settlement,  said:  "The  parties,  to  avoid 
litigation,  had  a  clear  right  to  agree  on  what  this  amount  was; 
and  a  compromise  of  such  matter,  if  made,  as  alleged  in  the 
answer,  fairly,  deliberately,  and  with  the  advice  of  counsel, 
can  not  be  disregarded.  By  the  arrangement  appellees  not 
only  had  their  note  canceled  and  the  mortgage  on  the  land 
released,  but  got  rid  of  all  liability  as  stockholders  in  the  as- 
sociation, and  terminated  all  connection  with  it,  or  Tiability 
to  it  or  to  its  creditors  thereafter.  The  law  delights  to  up- 
hold compromises,  because  they  keep  down  strife  and  prevent 
litigation.  The  reasons  which  allow  usury  paid  upon  a  com- 
promise to  be  recovered  have  no  application  to  a  compromise, 
made  in  good  faith,  of  other  matters  not  tainted  with 
usury,  and  for  which  a  legal  liability  existed."  In  the 
case  of  United  States  Building  &  Loan  Association  v.  Denny, 
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(23  R.,  2109),  66  S.  W.,  662,  it  was  said:  '*The  court  is 
ot  the  opinion  that  the  contract  between  the  asso- 
ciation and  its  borrowing  member,  by  which  they  settled  the 
matter  of  usnry  contained  in  its  debt  against  him,  and  in 
.which  fhey  agreed  upon  the  price  to  be  paid  by  the  asso- 
ciation for  appellee's  stock  in  it,  and  allowed  as  a  credit  upon 
.the  debt,  was  a  meeting  of  the  minds  of  the  parties  compe 
tent  to  contract  about  those  matters.  The  controversy  exist- 
ing between  them,  and  the  problematical  value  of  the  stock, 
-iwere  suflBcient  consideration  to  support  the  agreement.  It 
was  a  contract  in  every  essential.  It  was  such  a  contract 
that  had  the  value  of  the  stock  of  appellee  been  greater  than 
was  allowed  in  his  settlement,  he  would  have  been  compelled 
to  accept  the  settlement,  and  to  have  specifically  performed 
it."  In  the  case  of  Latham  v.  Glasscock,  10  Ky.  Law  Rep., 
77,  in  jan  opinion  by  the  superior  court,  it  was  said :  "As  the 
issue  was  made  as  to  the  usury  in  the  note  sued  on,  and  the 
parties,  after  the  issues  were  joined,  compromised  the  mat- 
ters involved  in  the  action,  whereby  it  was  agreed  that  the 
judgment  should  be  rendered  for  plaintiff  for  a  certain  amount 
which  was  considerably  less  than  the  amount  claimed,  and 
the  judgment  was  so  entered,  this  judgment  as  effectually  dis- 
posed of  the  question  of  usury  as  it  the  court  had,  upon  the 
trial  of  the  issues  joined,  rendered  judgment  for  the  same 
amount."  The  case  of  Cynthiana  Building  &  Savings  Asso- 
ciation V.  Ecklar  (23  R.,  1467),  65  S.  W.,  335,  is  not  incon- 
sistent with  the  cases  here  cited.  In  that  case  there  was  no 
dispute  on  the  question  of  usury.  It  was  a  mere  compromise, 
which  had  the  effect  of  causing  the  creditors  to  remit  a  part 
of  the  usury,  and  the  debtor  agreeing  to  pay  the  balance,  to- 
gether with  the  principal  debt.  There  is  no  magic  in  the 
word  "usurv"  which  forbids  a  question  as  to  its  existence 
being  settled  between  the  parties,  the  same  as  any  other  dis- 
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pnted  and  doubtful  claim.  In  the  case  at  bar,  at  the  time 
the  compromise  was  made,  it  was  doubtful  as  to  what  would 
be  the  ultimate  outcome  of  the  claim  on  the  part  of  the  corpor- 
ation that  its  contract  was  a  Minnesota  contract,  valid  and 
binding  by  the  laws  of  that  State,  and  which  should  be  valid 
and  binding  here. 

iThis  court  ha(¥  made  no  ruling  upon  that  question, 
and  at  that  time  the  judicial  utterance  of  the  circuit  court 
fwas  in  favor  of  the  contention  of  appellee.  Subsequently 
this  court  has  settled  the  question  adversely  to  the  contention 
of  appellee,  but  this  does  not  render  nugatory  the  settlement 
between  the  parties.  There  is  no  more  reason  now  to  upset 
the  settlement,  in  favor  of  appellant,  because  this  court  has 
finally  decided  adversely  to  the  claim  of  the  appellee,  than 
there  would  have  been  to  upset  it  in  favor  of  the  appellee, 
60  as  to  permit  it  to  collect  the  full  amount  of  the  judgment 
originally  rendered,  if  this  court  had  adjudged  the  contract 
to  have  been  a  Minnesota  contract,  enforceable  by  the  laws  of 
this  State.  As  has  been  well  said,  it  does  not  matter  upon 
/which  side  the  right  ultimately  appears  to  have  been,  if  at 
the  time  the  settlement  was  made  there  was  a  bona  fide  con- 
troversy between  the  parties,  about  which  lawyers  and  courts 
might  differ. 

For  these  reasons,  the  judgment  of  the  circuit  court  is 
Affirmed. 
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Case  105 — Acrioii  by  Noba  Malone's  Commitiee  against  l£wis 
Lebus  to  Recovee  an  Annuity  in  LiAnd  Claimed  to  be  Due 
HIS  Wakd. — Dec.  4. 

Malone's  Cominittee  v.  Lebus. 

appeal    from    HARRISON    CIRCUIT    COURT. 

Judgment  fob  Defendant  and  Plaintiff  Appeals.    Retebsed. 

Gifts — Delivery — Acceptance — Vendor  and  Purchaser — ^Recorded 
Liens. 

Held:  1.  Where  a  deed  recited  that  part  of  the  consideration  was  a 
note,  with  interest  payable  annAialiy,  for  the  use  of  a  certain 
person,  during  her  life,  there  w^as  a  valid  gift  of  the  interest, 
though  the  note  was  not  delivered  to  the  donee. 

2.  Where  the  donee  of  a  gift  inter  vivos  is  of  unsound  mind,  the 

law  will  presume  an  acceptance. 

3.  Where  a  recorded  deed  showed  that  part  0(f  the  consideration 

was  a  note,  the  interest  on  which  was  .payable  for  <the  use  of  a 
certain  person  during  her  life,  and  a  lien  was  reserved  as  se- 
curity flor  the  note,  a  subsequent  purchaser  was  bound  in  the 
same  manner  as  the  first  purchaser. 

D.  BRADLiEY  SHAWHAN,  attobnet  fob  appellant.' 

On  April  30,  1872,  Caleb  Jones,  an  uncle  of  the  ward  of  ap- 
pellant, Nora  Malone,  in  order  to  secure  her  an  annuity  for 
life,  did,  by  a  deed  of  conveyance  of  a  small  lot  in  Cynthiana, 
Kentucky,  reserve  to  her  such  an  annuity  of  eighteen  cfcollars, 
payable  as  the  Interest  on  the  balance  of  purchase  money  un- 
paid which  interest  by  the  terms  of  the  deed  was  made  pay- 
able for  the  first  time  on  June  1,  1873,  and  on  said  date  an- 
nually thereafter. 

By  a  series  of  subsequent  conveyances,  the  appellee,  Lewis  Le- 
bus,  became  the  purchaser  of  said  lot.  none  of  the  Interest  and 
no  part  of  this  annuity  has  ever  been  paid,  the  beneficiary  being 
still  alive,  the  principal  is  not  d<ue.  Nora  Malone,  the  bene- 
ficiary under  said  deed,  was  then  and  has  ever  since  been  a 
mute  and  wholly  without  mind,  and  has  been  so  adjudged. 
These  facts  all  havin?:  been  set  out  in  the  petition,  a  demur- 
rer was  sustained  thereto  by  the  lower  court  from  which  rul- 
ing this  appeal  Is  prosecuted. 
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We  claim  the  court  erred: 

1.  Because  Nora  Malone  was  given  tbe  property  to  which  she 
asks  the  court  to  restore  her. 

3.  She  was  deprived  of  it  throu^  no  fault  of  hers^  and  evidence 
of  it  lost  apparently  through  fraud  of  others. 

3.  Time  can  not  run,  so  as  to  bar  her  right  on  account  of 
the  alleged  continuing  disabilitiy. 

4.  If  time  should  run,  ic  can  only  become  operative  as  a  bar 
to  so  much  of  it  aa  was  due  more  than  fifteen  years  before  action 
was  instituted  for  its  recovery. 

6.  Because  it  is  an  action  to  enforce  performance  of  an  un- 
dertaking in  writing  and  as  evidenced  by  deed  of  record  and 
constituting  notice  to  defendant^  which  he  should  be  estopped 
to  deny. 

6.  Because  m>  part  of  the  said  interest  has  ever  been  paid 
her  since  said  date,  June  1,  1873. 

7.  Because  note  is  not  yet  due,  and  she  should  be  entitled 
4o  have  her  rights  thereunder  restored  to  her  fuid  secured  by 
lien  as  originally  conlemplated.     • 

j  AUTHORITIES  CITE5D. 

Civil  Code,  Ky.,  sees.  35,  98;  Kentucky  Statutes,  sees.  2514, 
2525;  Jones  on  Liens,  vol.  2,  sees.  1094,  1098,  1083,  1084;  Pom- 
eroy's  Equity  Jurisprudence,  vol.  1,  sec.  112,  vol.  2.  sees,  591, 
6S8,  692;  Maupin  Marketable  Title  to  Real  Estate,  p.  240, 
sec.  104;  Tiedeman  on  Real  Property,  sec.  271;  Rankin  v.  Tur- 
ney,  2  Bush,  555;  Boar  v.  Jolly,  5  Bush,  86;  Chiles  v.  Drake, 
2  Met,  146;  Davenport  v.  Prewltfs  Admr.,  9  B*  Mon.,  96;  Mize 
V.  Barnes,  78  Ky.,  506;  Powell's  Admr.,  t.  Minor  and  Dixon, 
11  Ky.  Law  Rep.,  286;  Pritchard  v.  Warner's  Assignee,  4  Ky. 
Law  Rep.,  349;  Honores  Exor.  v.  Bakewell,  6  B.  Mon.,  67; 
Tlernan  v.  Thurman,  14  B.  Mon.,  224;  Pryse  v.  McGulre,  81  Ky., 
608;  Johnson  v.  Gwathmey,  4  Llttell,  319;  Thornton,  etc.  v. 
Knox's  E^cor.,  6  B.  Mon..  74;  Woodward  v.  Woodward,  etc,  7 
B.  Mon.,  116;  Cardova  v.  Hood,  U.  S.  Supreme  Court  Reports, 
book  21,  L.  ed.,  foot  p.  588. 

LAFFERTY  &  KING,  attorneys  fob  appellee. 

1.  The  plaintiff  sues  on  a  note  but  didn't  file  It,  and  we 
claim  it  Is  shown  to  have  been  paid  in  the  convesrance  macl(» 
July  1,  1873,  by  Caleb  Jones*  vendee,  Whltaker  to  Curry,  which 
deed  shows  it  was  a  part  of  that  consideration  surrendered  and 
cancelled;  and  when  appellant  filed  that  deed,  he  filed  a  re- 
ceipt against  the  note. 
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2.  It  is  not  shown  that  the  note  was  ever  delivered  to  her 
or  to  any  one  for  her,  nor  was  there  any  consideration  for  it 

3.  When  Jones  surrendered  the  $300  land  note  signed  by 
Whitaker,  and  it  was  cancelled,  such  delivery^  vitiated  the 
lien,  and  when  appellee  examined  the  title  to  the  property  when 
he  bought  it  in  1898,  and  found  this  oM  note  was  executed  in 
1872,  cancelled  in  1873,  of  record,  he  was  secure  against  any 
lien  for  same  upon  the  land. 

4.  The  statute  bars  this  note  and  if  fraud  existed  as  alleged, 
that  plea  can  not  now  be  raised  after  thirty  years. 

AlfTHORFTIESS  CITBD. 

Kentucky  Statutes,  sec.  2519;  Lewis,  ftc«  v.  Carr,  6c.,  S  Ky. 
Law  Rep.,  p.  429;  Phillips,  Ac.  v.  Shipp,  &a,  5  Ky.  Law  Rep.,  p. 
460;  Barclay,  Ac.  v.  Goodloe,  Exor.,  5  Ky.  Law  Rep.,  p.  936; 
Brown  v.  Brown,  12  Ky.  Law  Rep.,  p.  280;  Dorsey,  Ac.  v.  Phil- 
lips, &c.,  18  Ky.  liKW  Rep.,  p.  405;  King  v.  Graham,  13  Ky. 
Law  Rep.,  p.  488;  Kentucky  Statutes,  sec.  2358;  T^wson  v. 
Blller,  10  Ky.  Law  Rep.,  p.  80;  Collins  v.  Shinkle,  11  Ky.  Law 
Rep.,  p.  365;  Wilson  v.  Scott,  11  Ky.  Law  Rep.,  p.  370,  Wil- 
son v.  Scott,  13  Ky.  Law  Rep.,  p.  926. 

Opinion  of  the  coubt  by  CHIEF  JDi^TliCB  BXJRNAM— Reversing. 

On  the  30th  dav  of  April,  1872,  Caleb  Jones  and  wife  con- 
veyed by  general  warranty  deed  to  Munroe  D.  );\Tiitaker  a 
small  tract  of  land  in  the  town  of  Cynthiana.  The  consider- 
ation therefor  recited  in  the  deed  is  as  follows:  "The  said 
party  of  the  first  part  for  and  in  consideration  of  the  stini 
of  1350.00,  of  which  $50.00  is  in  hand  paid,  and  a  promis- 
sory note  for  $300.00  with  interest  at  six  per  cent,  per  annum, 
payable  annually  from  the  first  day  of  June,  1872,  for  the 
nse  of  Nora  Malone  during  her  life,  and  at  her  death  to 
Caleb  Jones,  but  should  she  die  within  four  years  from  this 
date  the  principal  is  not  to  be  paid  until  the  end  of  that 
time."  And  a  lien  was  reserved  on  the  lot  as  security  for  the 
payment  of  the  f300  note.      On  the  1st  day  of  July,  1873, 

Munroe  D.  Whitaker  and  wife  sold  and  conveyed  this  tract 
Vol  119-62 


Digitized  by  VjOOQIC 


978  KENTUCKY  REPORTS.  [Vol.  116 


Malone's  Committee  v.  Lebus. 


of  land  to  James  R.  Cun-y  by  general  warranty  deed  for  the 
recited  consideration  of  f50  cash,  and  the  surrender  of  Whit- 
aker's  note  to  Caleb  Jones  for  f300,  dated  June  1,  1872.  On 
the  same  day  Curry  and  wife  sold  and  conveyed  the  land  by 
general  warranty  deed  to  J.  A.  Fennell  for  the  recited  con- 
sideration of  $350,  150  of  which  was  paid  in  cash,  and  three 
notes,  of  flOO  each,  payable  to  Caleb  Jones  in  one,  two,  and 
five  years,  respectively,  with  interest  from  date,  executed  for 
the  remainder;  a  lien  being  reserved  to  secure  the  payment 
of  the  unpaid  purchase  money.  On  the  9th  of  March,  1887, 
N.  B.  Wilson,  as  executor  of  A.  Fennell,  and  Mrs.  Mary  Fen- 
nell, sold  and  conveyed  this  tract  of  land  to  L.  F.  Struve  for 
the  recited  consideration  of  |2,300,  of  which  |1,150  was  paid 
in  cash,  and  for  the  balance  of  the  purchase  money  a  note  waa 
executed,  due  one  day  after  date,  and  a  lien  retained  to  secure 
its  payment.  The  deed  contains  no  reference  to  the  lien  for 
fSOO  recited  in  the  deed  from  Caleb  Jones  and  wife  to  Mun- 
roe  D.  Whitaker.  By  a  series  of  subsequent  conveyances  the 
appellee,  Lewis  Lebus,  became  the  purchaser  of  this  tract  of 
land.  On  the  12th  of  July  1902,  the  appellant,  P.  P.  Wyles, 
as  committee  for  Nora  Malone,  brought  this  action  In  the 
Harrison  circuit  court,  in  which  he  alleged  that  Nora  Malone 
had  been  from  her  birth  a  deaf  mute,  wholly  without  mlnd^ 
dependant  upon  the  charity  of  her  uncle  Caleb  Jones  for 
her  support  and  maintenance ;  that  on  the  17th  day  of  August, 
1898,  she  had  been  adjudged  by  the  Harrison  county  court, 
on  the  verdict,  of  a  jury,  to  be  an  imbecile  and  of  unsound 
mind;  and  that  he  had  been  duly  appointed  her  committee, 
and  accepted  the  trust.  He  also  set  out  the  various  convey- 
ances of  the  lot  conveyed  by  Caleb  Jones  and  wife  to  Whit- 
aker in  April,  1872,  and  alleged  that  none  of  the  installments 
of  interest  on  the  fSOO  note  for  which  a  lien  was  reserved 
in  the  conveyance  of  Jones  and  wife  to  Whitaker  had  been 
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paid  to  Nora,  or  to  any  one  for  her  use  and  benefit,  and 
prayed  that  the  deed  to  the  appellee,  Lewis  Lebus,  the  last 
vendee  of  the  tract  of  land,  should  be  corrected  so  as  to  set 
«ut  the  reservation  in  her  favor  contained  in  the  deed  from 
Jones  to  Whitaker,  and  for  a  judgment  for  |18,  the  interest 
as  of  the  1st  day  of  June,  of  each  year  from  1873  to  1902, 
inclusive,  with  interest  from  their  respective  dates  until  paid. 
The  defendant,  Lebus,  filed  a  general  demurrer  to  the  origin- 
al and  amended  petitions,  which  was  sustained,  and  plaintiflf's 
petition  dismissed,  and  he  has  appealed. 

It  is  contended  for  appellee  that  as  plaintiff  failed  to  al- 
lege that  the  ?300  note  was  delivered  to  Nora  Malone,  or  to 
any  one  for  her  use  and  benefit,  or  that  Caleb  Jones  him- 
self held  it  for  her  benefit,  it  was  not  a  valid  or  enforceable 
gift,  and  that  when  the  donor,  Jones,  surrendered  this  note, 
and  accepted  in  lieu  thereof  three  notes,  of  $100  eaih,  in 
which  no  interest  was  reserved  for  Nora  Malone,  all  claim 
for  interest  on  the  $300  note  which  she  might  have  had  ter- 
ininated.  It  is  also  contended  that  the  plaintiff's  claim,  if 
it  ever  existed,  is  barred  by  the  lapse  of  time  and  the  statute 
of  limitations. 

To  constitute  a  valid  gift  inter  vivos  of  personal  property, 
the  gift  must  be  voluntary,  gratuitous,  and  absolute,  and  take 
effect  at  once,  and  ordinarily  must  be  accompanied  by  a  deliv- 
ery of  the  thing  to  the  donee,  or  to  some  one  for  her  use  and 
benefit.  But  this  is  not  always  required.  As  said  by  this 
court  in  Williamson  v.  Yeager,  91  Ky.,  28G,  13  R.,  273,  15  S. 
W.,  661,  34  Am.  St.  Rep.,  184 :  "If  one  delivers  possession  of 
personal  property  to  a  trustee  to  hold  as  a  gift  for  the  donee, 
it  is  a  valid  gift ;  and  if  he  expressly  says,  or  does  acts  amount- 
ing to  the  same  thing,  that  he  constitutes  himself  a  trustee 
to  hold  the  property  for  the  donee,  we  perceive  no  reason 
why  this  should  not  be  as  valid  and  binding  as  a  delivery 
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of  the  property  to  a  third  person  to  be  held  for  the  donee.' 
And  in  KrankePs  Executrix  v.  KrankePs  Executor,  eta 
104  Kj,,  745;  20  R.,  901;  47  S.  W.,  1084^  it  was  said:  ^^The 
general  doctrine  is  well  settled  that  a  completed  parol  vol- 
untary trust  is  enforceable,  and,  in  order  to  render  such  a 
trust  valid  and  enforceable,  the  donor  need  not  use  any  techni- 
cal words  or  language  in  express  terms  creating  or  declaring 
the  trust,  but  must  employ  language  which  shows  an  un- 
equivocal intention  on  his  part  to  create  or  declare  a  trust  in 
himself  for'  the  donor,"  The  reservation  in  the  deed  from 
Jones  to  Whitaker  of  the  interest  on  the  |300  note  for  the  use 
of  Nora  Malone  during  hier  life  is  unequivocal,  and  sufBcientlj 
explicit  to  create  a  valid  gift  thereof  to  the  beneficiary,  Nora 
Malone;  and,  having  been  once  made,  it  was  beyond  the  power 
of  Jones  to  thereafter  revoke  it  without  the  consent  of  the 
donee.  The  note  was  not  by  its  express  terms  to  mature 
during  the  life  of  Nora  Malone,  and  at  her  death  it  provided 
that  the  principal  was  to  be  paid  to  the  donor-  It  was  there- 
fore natural  and  proper  that  he  should  have  retained  its 
possession.  Besides,  if  as  alleged,  Nora  Malone  was  an  im- 
becile or  a  person  of  unsound  mind  at  the  date  of  the  gift, 
no  acceptance  thereof  by  her  was  essential  to  render  it  valid^ 
as  the  law*  will  presume  an  acceptance  on  her  part.  See 
Pennington  v.  Lawson  (23  R.,  1340),  65  B.  W.,  120,  and  Bun- 
nell V.  Bunnell  (23  R.,  800-1101),  64  S.  W.,  420.  A  purchaser 
of  real  property  must  look  to  the  records  for  evidence  of  title, 
and  when  it  is  there  shown  to  be  incumbered  with  liens  in  favor 
of  a  third  person,  he  is  presumed  to  have  purchased  with  such 
knowledge  and  subject  to  such  conditions,  and  himself  be- 
comes a  trustee  for  the  beneficiary  with  respect  to  the  prop- 
erty, and  is  bound  in  the  same  manner  as  the  original  trus- 
tee from  whom  he  purchased.  See  Jones  on  Liens,  sees. 
1083,  1084,  2  Pomeroy's  Eq.  Jur.,  sections  581,  688;  and 
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Johnston  v.  Gwathmey,  14  Kj.,  317,  14  Ain.  Dec,  135.  Nor 
is  appeUee's  contention  that  appellant's  claim  is  stale  and 
barred  by  the  statute  of  limitations  maintainable — at  least 
in  so  far  as  her  claim  to  the  annually  accruing  interest  is  not 
within  the  statute. 

For  reasons  indicated,  the  judgment  is  reversed  and  cause 
remanded,  with  instructions  to  overrule  the  demurrer,  and 
for  further*  proceedings  consistent  with  this  opinion. 

Petition  for  rehearing  by  appellee  overruled. 
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AOCESSORIES— 

See  Marriage,  1,  2,  3. 
ADMINISTRATORS— 

1.  Suit  to  Settle  EJstate— «ale  of  Lands-HAIleinatlon — Us  Pendens 

— Laches— Claims  of  Creditors.— Kentucky  Statutes  (1899), 
section  2087,  provides:  "-When  the  heir  or  devise©  shall  alien,  be- 
fore suit  is  brought  (on  the  ancestor's  or  testator's  debt),  the 
estate  descended  or  devised,  he  shall  be  liable  for  the  value 
thereof,  with  legal  interest  from,  the  time  of  alienation,  to 
the  creditors  of  the  decedent  or  testator;  but  the  estate  so 
alien  shall  not  be  liable  to  the  creditors  in  the  hands  of 
a  bona  fide  purchaser  for  a  valuable  consideration,  unless  ac- 
tion is  instituted  within  six.  months  after  the  estate  is  devised 
or  descended,  to  subject  same."  Held,  not  intended  to  create 
a  lis  pendens  Hen  on  the  lands  descended  or  devised,  for  the 
payment  of  the  ancestor's  debts,  for  a  longer  period  than  for 
Eix  months  after  an  action  might  have  been  begun  to  settle 
the  estate  and  subject  the  land.    Kelly  v.  Culver's  Admr 241 

2.  Party   to    Action.^<Jivil   Code    Practice,  section   432,    provides: 

"A  creditor  appearing  before  the  commissioner  (to  audit  claims) 
and  presenting  his  claim  becomes  thereby  a  party  to  the  ac. 
tion  (for  settlement  of  the  estate)  and  Is  concluded  by  the 
final  judgment  of  the  court  allowing  or  rejecting  his  claim." 
Held,  whether  a  creditor  of  the  estate  filing  his  claim  was 
made  a  party  to  the  petition  in  the  settlement  suit,  or  not,  could 
not  affect  the  validity  of  the  lis  pendens.  Kelly  v.  Culver's 
Admr 241 

3.  Diligence. — To  obtain  the  benefits  of  a  lis  pendens,  the 
party  asserting  it  must  have  not  only  a  suit  in  which  relief 
in  rem  is  sought  against  specific  property  sufficiently  identified 
by  the  record,  to  which  the  other  claimant  or  title  holder  must 
be  a  party  In  fact,  but  he  must  prosecute  his  suit  with  rea- 
sonable diligence.    Idem 241 

4.  Purchaser.— iWhere,    after   the     expiration    of   the   six    months 

mentioned  in  Kentucky  Statutes  (1899),  section  2087,  one  be- 
comes a  purchaser  In  good  faith  and  for  value,  it  does  not  matter 
how  much  he  knows  about  who  were  the  creditors  of  decedent,  as 
nothing  but  a  valid  lis  pendens  can  then  affect  the  land  as  a 
lien.    Idem 241 

(983) 
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5.  Creditors. — Certain  creditors  of  an  estate  were,  as  such, 
named  and  Joined  in  a  suit  to  settle  the  same  by  the  admin- 
istrator  thereof,  and  were  thereby,  as  well  as  by  the  adver- 
tisement of  the  commissioner  to  whom  reference  was  had  to 
audit  claims,  called  on  to  file  their  claims,  if  they  desired  to 
avail  themselves  of  the  benefit  of  the  action.  They  failed  to 
file  their  claims,  without  excuse  or  explanation,  till  after  the 
commissioner  had  reported  all  claims  ascertainable,  and'  till  after 
two  judgmental  of  sale  of  land  had  been  rendered  in  the  ac. 
tion,  and  the  last  sale  to  pay  debts  of  decedents  and  the  costs 
of  the  suit  and  of  administration  had  been  confirmed.  Two 
years  after  they  should  have  set  up  their  claims,  they  sought 
to  enforce  them  against  the  residue  of  the  land  sold  by  the 
heirs  to  an  Innocent  purchaser  for  value,  after  deducting  what 
was  necessary  to.  discharge  the  known  liabilities  of  the  estate. 
lElEXD,  that  they  were  guilty  of  laches  precluding  their  recov- 
ery.   Idem.  241 

^  land — Lease  by  Administrator — ^Rents^Rights  of  Heirs. — Rent 
accruing  after  Intestate's  death  under  a  lease  of  his  real  es- 
tate by  the  administrator,  under  order  of  court  to  raise  funds 
necessary  to  pay  debts,  belongs  to  the  heirs  and  not  to  the  ad- 
ministrator, though  the  administrator  could  have  sold  the  land 
to  pay  the  debts.    Vance,  &c.  v.  Vance'a  Admr.,  Ac 520 

ADMIRAI/TY— 

1.  Vessels— Barges— Mortgages — Record — ^Notice — -Where  the  home 
port  of  a  vessel  was  Evansville,  Ind.,  the  reoording  of  a 
mortgage  thereon  in  the  office  of  a  county  clerk  in  Kentucky 
was  ineffectual  to  impart  constructive  notice  thereof  to  creditors 
of  the  owner  of  the  vessel,  under  (Revised  Statutes  of  the 
United  States,  section  4141  [U.  S.  Comp.  St.,  1901.  p.  2808],  re- 
quiring all  vessels  to  be  registered  at  the  nearest  port  to  which 
the  owner  resides,  and  section  41&2  [U.  S.  Comp.  St.,  1901,  p. 
2837],  providing  that  no  bill  of  sale  or  mortgage  thereon  shall 
be  valid  unless  recorded  In  the  office  of  the  collector  of  cus- 
toms where  such  vessel  is  registered.  Arnold,  &c.  v.  Eastin's 
Trustee,  &c 686 

2  Antecedent  Creditors.— Where  a  mortgage  on  a  vessel  was 
invalid  as  to  creditors  for  failure  to  record  the  same  in  the 
surveyor's  office  of  the  home  port  as  required  by  the  Revised 
Statutes  of  United  States,  sections  4141,  4192  [U.  S.  €omp.  St.. 
1901,  pp.  2808,  2837],  the  subsequent  recording  of  the  mortgage  in 
such  office  was  ineffectual  ajs  to  antecedent  creditors.    Idem, .  .686 

S.  Barges  are  Vessels. — ^Under  Revised  Statutes  of  United  States, 
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section  3  [U.  S.  Comp.  St,  1901,  p.  4],  providing  that  the  word 
"vesBel"  includes  every  description  of  water  cmft  or  other  ar- 
tificial contrivance  used,  or  capable  of  being  used,  as  a  means 
of  transportation  om  water,  barges  used  for  the  transporation 
of  coal  on  an  Inland  river  were  "vessels,"  within  Revised  Statutes, 
sections  4141,  4192  [U.  S.  Comp.  St.,  1901,  pp.  2808,  2837],  pro- 
viding for  the  registration  thereof,  and  requiring  bills  of  sale  and 
mortgages  thereon  to  be  recorded  in  the  office  of  the  surveyor  at 
the  home  port.    Idem.  686 

4.  Defrauding    Creditors. — ^Evidence    reviewed,    and    held    to    sup- 

port a  finding  that  a  bill  of  sale  of  a  vessel  and  barges  from} 
an  insolvent  to  a  creditor  was  made  with  intent  to  defraud 
creditors.    Idem 686 

5.  Bankruptcy  —  Fraudulent  Conveyances.  —  Under  Bankruptcy 
Act,  July  1,  1898,  chapter  541,  sections  ?0a,  67e,  30  Statutes, 
565,  564  [U.  S.  Comp.  St.,  1901,  pp.  3451,  3449],  providing 
that  the  property  of  a  bankrupt  shall  be  vested  in  the  trustee 
by  operation  of  law  from  the  date  of  the  adjudication,  and  au- 
thorizing thQ  trustee  to  attack  conveyances  of  the  bankrupt's 
property  made  within  four  months  prior  to  the  filing  of  the 
petition,  with  intent  on  the  part  of  the  bankrupt  to  deflnaud 
his  creditor^,  where  a  fraudutent  bill  of  sale  executed  by  a  bank- 
rupt was  not  recorded  so  as  to  be  valid  against  his  crediton? 
until  within  four  months  prior  to  his  adjudication  as  a  bank, 
rupt,  the  trustee  was  entitled  to  invalidate  the  same,  though  the 
bill  was  executed  more  than  four  months  prior  to  the  filing  of 
the  bankruptcy  petition.    Idem 686 

6.  Void  .Sale*— Liens. — iWhere,    after   the    execution    of   a    fraud- 

ulent bill  of  sale  of  certain  vessels,  the  buyer  paid^  various  claims 
which  were  liens  thereon,  and  after  the  sale  had  been  adjudged 
void  at  the  instance  of  the  seller's  trustee  In  bankruptcy  the 
buyer  voluntarily  surrendered  the  vessel  to  the  trustee,  the 
court  had  no  further  jurisdiction  to  require  the  trustee  to  re- 
imburse the  buyer  to  the  amount  of  the  liens  so  paid  as  a 
condition  to  decreeing  a  delivery  to  the  trustee.    Idem 686 

7.  Maritime   Jurisdiction. — ^A  contract   to   furnish   material   for  the 

construction  of  a  dock,  reserving  a  lien  thereon  to  the  seller, 
is  not  a  matter  of  maritime  jurisdiction,  within  the  exclusive 
cognizance  of  the  Federal  court.    Idem 686 

8.  Docks — Chattels. — Whetre   a   contract   to   furnish   materials    for 

the  construction  of  a  dock,  reserving  a  lien  thereon  to  the 
seller,  was  made  in  Indiana,  and  at  that  time  the  dock  was 
a  mere  chattel  within  that  State,  the  right  of  the  seller  to 
enforce  such  lien  on  the  dock,  which  was  subsequently  placed 
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in  the  Ohio  river,  and  within  the  jurisdiction  of  the  Ken- 
tucky courts,  must  be  determined  by  the  laws  of  Indiana* 
Idem 686 

9.  Recording  Mortgages. — ^Under  Bums'  Revised  Statutes  of  In- 
diana, 1901,  section  6638,  providing  that  no  mortgage  of  goods 
shall  be  valid  against  third  persons  unless  recorded  in  the  re- 
corder's office  of  the  county  where  the  mortgagor  resides  withm 
ten  days  after  execution  thereof,  a  mortgage  made  in  Indiana, 
not  so  filed  and  recorded,  is  void  as  against  creditors  of  the 
mortgagor.    Idem 686 

ALIENATION— 

See  Admrs.,  1. 

ALTERNATIVE  ALLEGATIONS— 
See  Master,  &c.,  7. 

APPEALS  TO  COURT  OF  APPEALS— 

1.  Jurisdiction — ^Amount  in  Controversy.— Plaintiff  alleged  that 
he  was  entitled  to  eighty  dollars  of  the  proceeds  of  a  crop  of  to- 
bacco sold  by  one  of  defendants,  but  that  the  other  defend- 
ant claimed  a  lien  on  plaintifTs  portion.  The  first  defendant 
admitted  plaintiff  to  be  entitled  to  eighty  dollars,  but  the  other 
defendant  answered,  alleging,  among  other  things,  that  plain- 
tiff's share  amounted  to  $225.  To  this  answer  plaintiff  and  the 
former  defendant  demurred,  and  the  demurrer  ^n-as  sustained, 
and  judgment  given  for  plaintiff  for  eighty  dollars.  Held,  that 
the  demurrers  having  admitted  the  allegation  of  the  answer, 
the  "amount  in  controversy"  was  more  than  $200,  and  hence 
authorized  an  appeal.    Richart  v.  Goodpastor.  Ac 637 

ASSIGNMENT  FOR  CREDITORS— 

1.  Action  by  Assignee — ^National  Bankruptcy  Act. — (1)  Kentucky 
Statutes,  1899,  section  84,  provides  that  if  an  assignor  for  the 
benefit  of  creditors,  before  making  the  deed,  shall  have  made 
a  preferential  or  fraudulent  transfer  of  any  of  his  property, 
it  shall  vest  in  the  assignee,  who  shall  have  the  remedies  of  a 
creditior.  Act  1856  (Kentucky  Statutes,  1899,  section  1910)  en- 
acts that  every  sale  made  by  a  debtor  in  contemplation  of  in- 
solvency, an-d  with  a  design  to  prefer  one  creditor,  shall  op- 
erate as  an  assignment  for  the  benefit  of  his  creditors;  and  by 
section  1911  such  transfers  are  subject  to  the  control  of  equity 
on  petition  of  any  one  interested.  The  national  bankruptcy  act 
makes  it  an  act  of  bankruptcy  for  a  debtor  to  make  an  assign- 
ment for  the  benefit  of  his  creditors,  or  to  prefer  one  creditor 
over  another.    Held,  that  the  fact  that  when  an  insolvent  made 
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a  conveyance  of  real  estate  and  when  he  suhsequently  made  an 
assignment  for  the  benefit  of  creditors  the  national  bankruptcy 
act  was  in  force  did  not  preclude  the  assignee  from  suing  tx> 
bring  the  property  conveyed  into  the  trust  fund,  the  act  of 
1856  not  being  an  insolvency  act  which  could  be  superseded  by 
the  bankruptcy  act  and  the  transaction  being  within  the  juris- 
diction of  the  State  courts  under  its  statutes  until  attacked  in 
the  Federal  courts  as  an  act  of  bankruptcy.  Downer,  ftc.  v. 
Porter,  &c 422 

2.  Limitation — "Delivery  of  the  property" — ^Attornment. — Ken- 
tucky Statutes,  1899,  section  1911,  makes  a  transfer  by  a  debtor 
in  contemplation  of  insolvency  subject  to  the  control  of  equity 
on  a  petition  of  any  one  interested  who  files  a  petition  within 
six  months  after  the  delivery  of  the  property.  Held,  that  "de- 
livery of  the  property"  means  a  visible  change  of  possesions, 
and,  where  a  house  was  conveyed,  the  mere  fact  that  the  ten- 
ant therein  attorned  to  the  grantee,  and  thereafter  paid  her 
rent,  did  not  constitute  a  delivery  sufficient  to  set  the  statute 
in  motion.    Idem 422 

3.  Attorney    and    Client — ^Notice   to    Attorney. — -"Where   the    attor- 

neys for  an  insolvent  learned  from  him  that  he  had  conveyed 
certain  land,  and  subsequently  they  were  employed  by  the  in- 
solvent's assignee  for  the  benefit  of  creditors,  their  knowledge 
of  the  deed  was  not  chargeable  to  the  assignee.    Idem 422 

ATTACHMENTS— 

See  Non-Residents,  9,  10. 

ATTORNEY  &  CLIENT— 

See  Assignment  for  Creditors. 

ATTORNEY'S  FEES.     (See  Corporations,  6.) 

1.  Employment  by  Insurance  Commissioner — Claim  against  Treas- 
ury—»Duty  of  Attorney  General. — ^Kentucky  Statutes,  1899, 
section  762,  authorizing  the  Governor  to  allow  a  reasonable 
compensation  to  attorneys  of  the  insurance  department  for  ser- 
vices rendered  in  enforcing  laws  relating  to  insurance  compa- 
nies, provided  that,  in  cases  tried  by  any  court,  such  compen- 
sation shall  be  adjudged  by  the  court,  should  be,  construed  in 
connection  with  such  previous  sections,  and  hence  did  not 
justify  an  allowance  for  services  of  attorneys  other  than  the 
attorney  general  who  represented  the  State  in  the  court  of 
appeals  in  the  successful  prosecution  of  an  insurance  agent  for 
soliciting  insurance  without  a  license  from'  the  Insurance  com. 
missioner.    Sims  v.  Commonwealth ^ 1 
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AUTOMOBIEBS— 

1.  Excessive  Speed — ^Frightening    Horse — Instructions. — In    an     ac- 

tion for  injuries  sustained  by  plaintiff  by  his  horse  haring 
been  frightened  by  defendant's  automobile,  which  It  was  alleged 
was  running  at  an  ex<:essive  speed,  defendant  and  another  wit- 
ness testified  that  the  operation  of  the  machina  was  always  ac- 
companied by  noise.  The  court  instructed  that  if  defendant  was 
operating  the  automobile  at  a  high  rate  of  speed,  and  because 
thereof,  or  because  of  such  speed  together  with  the  noise,  the 
horse  became  frightened,  and  defendant's  conduct  hi  operating 
the  automobile  at  such  speed  was  negligence,  plaintiff  was  enti- 
tled to  recover.  Held,  that  if  there  was  any  error  In  the  In- 
struction, in  that  it  authorized  the  jury  to  find  for  plaintiff  if 
they  believed  the  horse  became  frightened  either  at  the  speed 
or  the  noise,  while  fright  by  the  noise  was  not  pleaded,  it  was 
not  prejudicial.    Shinkle  v.  McCullough 960 

2.  Injury  to  Plaintiff— Evidence— ^Statement  of  Defendant  in  Justice's 

Court — In  an  action  IJor  injuries  sustained  by  plaintiff  be- 
cause of  his  horse  having  been  frightened  by  defendant's  auto- 
mobile, which  was  running  at  an  excessive  speed,  evidence  of 
a  statement  alleged  to  have  been  made  by  defendant  on  the 
trial  in  justice's  court  in  an  action  for  repairs  to  the  buggy 
Injured  in  the  accident  complained  of,  to  the  effect  that  he  con- 
sidered himself  responsible  for  the  accident,  was  admissible  as 
tending  to  contradict  defendant's  testimony  on  the  trial  to  the 
effect  that  he  had  not  been  guilty  of  negligence.    Idem 960 

3.  Negligence    of    Defendant. — Where   one    operating   an    automo- 

bile on  a  public  highway  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  the  machine  had  so  far  excited  a 
horse  as  to  render  him  unmanageable,  it  was  his  duty  to  stop 
and  take  steps  such  as  prudence  might  suggest.    Idem 960 

4.  Excessive  Verdict. — ^Tiere,   in   an   action   for  injuries  sustained 

by  plaintiff  by  his  horse  having  been  frightened  by  defendant's 
automobile,  the  testimony  showed  that,  in  addition  to  superficial 
bruises,  the  vision  of  one  of  plain tifiTs  eyes  had  been  perma- 
nently and  seriously  impaired,  a  verdict  for  $1,020  was  not  ex- 
cessive.    Idem   960 

BAIL  BOND— 

1.  Felony— Taken  by  Sheriff— iDefendant  not  before  Magistrate — 
Validity  of  Bond. — Under  Criminal  Code,  section  27,  pro- 
viding that  a  magistrate  in  issuing  a  warrant  of  arrest  shall  de- 
scribe the  offense,  and  direct  the  officer  to  bring  the  person  be- 
fore a  magistrate,  to  be  dealt  with  according  to  the  law;  and 
section   28,   declaring  that   if   the   offense   be  a   misdemeanor. 
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the  magistrate  issuing  the  warrant  shall  indorse  thereon  th€ 
amount  of  bail;  and  section  29,  providing  that  if  defendant 
give  bail  "as  provided  in  the  last  section,"  the  officer  taking 
it  shall  fix  the  day  of  defendant's  appearance;  and  section  33, 
providing  that  the  officer  who  has  executed  the  warrant  of  ar- 
rest shall  make  return  on  it,  and  deliver  it  to  the  magistrate 
before  whom  defendant  Is  brought,  or,  if  bail  be  given  as  pro- 
vided by  section  28,  shall  deliver  the  warrant  and  bail  bond  to 
the  officer  before  whom  defendant  is  bound  by  the  bond  to  ap- 
pear for  an  examination;  and  section  74,  providing  that  before 
conviction  defendant  may  be  admitted  to  bail  for  his  appea**- 
ance  before  a  magistrate  Cor  an  examination  if  the  offense  be  a 
misdemeanor,  or  for  his  appearance  in  court  to  which  he  is  sent 
for  trial— sa  person  charged  with  a  felony  may  not  be  admitted 
to  bail  before  being  brought  before  a  magistrate,  and,  though 
the  magistrate  Issuing  the  warrant  charging  a  felony  indor3c 
bail  on  it,  a  bond  accepted  by  the  ^eriff  is  void.  Oommonwealta 
V.  Phillips 329 

2.  Release  of  Surety — -Waiver  of  Defects.— Where  a  surety  act- 
ing under  a  power  of  attorney  from  his  co-sureties  executes 
a  bail  bond  knowing  that  a  co-surety  had  not  properly  executed 
the  power,  and  that  the  official  taking  the  bond  had  no  knowl- 
edge of  the  defective  power,  the  other  sureties  can  not  claim  re- 
lease from  liability  because  such  co-surety  was  not  bound;  since 
the  bond  having  been  executed  by  their  representative  with 
knowledge  of  the  defective  power,  they  waived  any  informality  in 
the  execution  by  the  co-surety.  Commonwealth  v.  Roark,  &c.  .396 

BANKS  AND  BANKING— 

1.  Peremptory  Instruction. — The  trial  court's  action  in  granting  a,  per- 

emptory  Instructloii  will  be  sustained  if  such  instructions  should 
have  been  given  for  any  reason  apparent  from  the  record.  Warren 
Dep.  Bank  v.  Fidelity  &  Deposit  Co.  of  Maryland 38 

2.  Guaranty— Fidelity   Bond— Applicatton.— 'Where     a    bank    seeks 

to  avail  itself  of  the  benefit  of  the  actions  of  its  president  In 
securing  the  execution  of  a  bond  guarantying  the  fidelity  of  its 
cashier.  It  must  accept  auch  actions  subject  to  the  president's 
representations  Inducing  the  execution  of  the  contract  by  the 
surety.    Idem 3g 

3.  Ratification.— A   bank,    Im    accepting   its    president's    action     In 

procuring  a  bond  guarantying  the  fidelity  of  its  cashier,  must 
be  held  to  have  assented  to  the  conditions  of  the  bond  provid- 
ing that  the  representations  made  by  the  president  relative  to 
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the  duties  and  accounts  of  the  cashier  should  constitute  an  es- 
sential part  and  form  the  basis  of  the  contract.    Idem 33 

4.  False  Repr^entations. — Kentucky    Statutes,    1S99,    section.    639, 

providing  that  alK  statements  or  descriptions  in  an  application 
for  insurance  shall  be  deemed  representations,  and  not  warrau- 
ties,  and  shall  not  prevent  a  recovery  on  the  policy  unless 
fraudulent  or  material,  does  not  alter  the  vitiating  effect  of 
a  materially  false  representation.    Idem 3S 

5.  Fraud. — ^Where    representations   In    an  application    for  an   em- 

ploye's fidelity  bond  are  material  and  false,  the  bond  was  in- 
valid, and  whether  they  were  fraudulent  or  not  was  imma- 
terial    Idem ZS 

6.  Joint   Deposit. — ^Where    several   persons   make  a  .  deposit  in    a 

bank  to  their  Joint  credit,  the  bank  must  have  the  signatures 
of  all  of  them  appended  to  a  check  before  it  is  authorized  to  pay- 
it.    Columbia  Finance  ft  Trust  Co.  v.  First  NatL  Bank 364 

7.  Firm    Deposits. — ^W^'here  moneys    belonging    to   a  firm    are  de- 

posited in  a  bank,  a  member  thereof  can  not  employ  any  part 
of  such  funds  to  pay  his  debt  to  the  bank  without  the  con- 
sent of  the  remainder  of  the  firm.  Idem 364 

8.  Trust  Funds. — If  a  depositor  of  trust  funds  appropriates  them 

to  the  payment  of  his  individual  debt  to  the  bank,  the  latter^ 
having  notice  of  the  character  of  the  fund,  is  affected  with, 
knowledge  of  the  misappropriation,  and  may  be  compelled  to  re- 
fund.    Id^m 364 

9.  Assignment  of  Partnership   Funds. — ^An  assignment  by  a  mem- 

ber of  a  firm,  in  payment  of  his  personal  debt,  of  a  portioa 
of  a  sum  owing  the  firm,  which  is  consented  to  by  the  otttier 
partner,  is  of  as  much  validity  as  if  the  assignment  had  been 
made  in  the  name  of  the  firm.    Idem 364 

10.  Choses  in  Action. — As  between  successive  assignees  of  the 
same  chose  in  action,  the  order  of  time,  rather  than  the  order 
in  which  notice  is  given  to  the  debtor,  controls  the  prefer- 
ence.   Idem 364 

11.  Same. — Civil  Code,  section  19,  provides  that  in  the  case 
of  an  assignment  of  a  thing  in  action,  the  action  by  the  as-* 
signee  is  without  prejudice  of  any  discount,  set-off,  or  defense 
now  allowed,  and  Kentucky  Statutes,  1899,  section  474,  pro- 
vides that  on  the  assignment  of  a  bond  or  bill  for  money  the 
assignee's  action  is  without  prejudice  to  any  defense  the  debtor 
had  before  notice.  Held,  that  an  assignee's  right  of  action  on 
the  assignment  of  a  chose  in  action  is  without  prejudice  to  any 
discount,  ftc.,  the  debtor  has,  before  notice  of  the  assignment. 
Idem 364 
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12.  Consent  of  Partners. — Where  a  member  of  a  firm  assigned 
his  interest  in  a  sum  owing  the  firm,  which  assignment  was 
consented  to  by  the  other  member  of  the«firm,  though  the  as- 
signment was  partial,  it  being  afterwards  assented  to  by  the 
debtor,  and  the  debtor  not  complaining,  the  assignment  would 
be  protected  in  equity  as  against  a  subsequent  assignee  of  the 
asme  interest.     Idem 364 

13.  Notice. — ^The  failure  of  an  assignee  of  a  chose  in  action  to 
give  notice  to  the  debtor,  having  prejudiced  no  right,  is  imma- 
terial in  a  suit  wherein  he  seeks  to  enforce  his  assignment 
Idem 364 

14.  Unaccepted  Check.— The  fact  that  a  bank,  when  a  check 
was  drawn  on  it,  claimed  not  to  have  the  money  on  hand,  did 
not  prevent  the  application  of  the  rule  that  the  holder  of  an 
unaccepted  check  may  maintain  an  action  thereon.    Idem 364 

15.  Attorney  Assigning  his  Share  of  Feee. — One  of  a  firm  of  at- 
torneys borrowed  money  of  a  bank,  assigning  as  security  there- 
for his  share  of  a  fee  owing  the  firm  by  A.  Subsequently 
he  assigned  his  share  of  such  fee  to  a  trust  company,  and  the 
other  partner  assigned  to  the  trust  company,  to  secure  a  loan, 
his  share  of  the  same  fee  and  his  share  in  another  f6e  owing 
the  firm  by  B.  Thereafter  a  sum  of  money,  from  which  it 
was  understood  the  fee  owing  by  A.  was  to  be  paid,  came 
into  the  hands  of  the  bank.  Held,  that  the  bank  not  being  a 
creditor  of  the  latter  partner,  the  trust  company  could  not  be 
compelled  to  first  exhaust  the  fund  arising  from  the  fee  owing 
by  B.    Idem 364 

BANKRUPTCY.     (See  Assignment  for  Creditors,  3) 

1.  Discharge — Effect  on  Judgment  for  Slander. — The  bankruptcy 
act  of  July  1,  1898,  provides  that  a  discharge  in  bankrupt-cy 
shall  release  a  bankrupt  from  all  provable  debts  eoccepting  among 
others.  Judgments  in  actions'  for  wilful  and  malicious  injury 
to  the  person  of  another.  Held,  that  a  slander  is  necessarily  a 
wilful  and  malicious  act,  and  a  discharge  in  bankruptcy  does 
not  release  the  bankrupt  from  liability  for  such  judgment.  San- 
derson V.  Hunt 435 

BARGES— 

See  Admiralty,  3. 

BILL  OF  EXOBPTIONS— 

See  Contracts,  6. 

BILL  OF  PARTICULARS— 
See  R.  R.,  9. 
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BIRTHS  AND  DEATHS— 
See  Physicians. 

BOND  FOR  GOOD  5EHAVI0R— 
See  Local  Op.,  1. 

BUILDING  AND  LOAN  ASSOCIATIONS— 

1.  Pleadings — ^Admissions— 'Denials — In  the  absence  of  a  rejoinder 
all  the  well  pleaded  facts  in  the  reply  are  taken  as  true,  and 
in  the  absence  of  evidence  the  allegations  of  the  answer  which 
are  denied  by  the  reply  are  taken  as  untrue.  Gray  v.  United 
States  iSiayings  ft  Loan  Co 967 

i.  Compromise  with  Borrowing  Member — Usury — lA  contract  between 
a  Minnesota  building  association  and  a  borrowing  member,  by 
which  they  settled  the  matter  of  usury  contained  in  the  debt^ 
and  agreed  on  the  amount  due,  was  valid,  where  the  associa- 
tion, in  good  faith  clj^imed  that  the  debt  was  not  tainted  with 
usury  under  the  laws  of  Minnesota,  which  should  govern,  and 
several  circuit  courts  of  Kentucky  had  so  decided,  and  where 
the  borrowing  member  contended  that  the  debt  was  tainted  with 
usury,  and"  was  about  to  prosecute  an  appeal  to  the  court  of 
appeals  for  the  determination  by  that  court  of  that  question, 
and  which  that  court  subsequently  settled  against  the  conten- 
tion of  the  association.    Idem 967 

CHOSES   IN  ACTION— 

See  Banks,  Ac.  10,  11,  12,  13. 

COMMISSIONER  AND  RBCEIVER— 

1.  Deposits  in  Court — ^Pailure  of  Court  to'  Select  Depository — ^Lia- 
bility of  iReceiver. — Under  Kentucky  Statutes,  section  411, 
providing  that  each  circuit  court  may  select  by  order  a  bank  as  a 
place  of  deposit  for  money  paid  into  court,  and  that  such  bank 
shall  execute  bond,  where  the  court  has  failed  to  select  a  de. 
pository  the  receiver  or  commissioner  is  liable  only  for  negligence 
in  the  selection  of  a  bank  for  the  deposit  of  money  paid  into 
courts  or  in  leaving  the  money  there,  and  is  not  an  insurer 
of  the  solvency  of  the  bank  selected  by  him.  Johnson  v.  Flem- 
ing,   Commissioner 680 

COMPROMISE— 

See  Building  and  Loan,  1,  2. 

CONTRACTS— 

1.  Building  Contract— Construction— Sureties  on  Bond.— Where  sure- 
ties of  a  building  contractor  bound  themselves  that  the  con- 
tractor would  furnish  the  material  and  erect  the  building  "in 
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strict  accordance  with  the  plans  and  specifications  furnished,'* 
and  "in-  accordance  with  the  terms  and  conditions  of  the  con- 
tract," and  the  oontractor  failed  to  comply  with  the  contract, 
the  building  was  not  completed,  so  as  to  release  such  sure- 
ties from  liability.    Mayes,  ftc.  v.  Lane,  Ac 566 

2.  Bond — Compliance. — Where  sureties  of  a  building  contractor  bound 

themselves  that  the  contractor  would  furnish  the  material  and 
erect  the  building,  and  the  contractor  furnished  the  material 
and  labor,  but  the  owner  was  compelled  to  pay  for  a  portion 
thereof,  the  bond  was  not  complied  with.    Idem 566 

3.  Material  and  Labor. — Where  a  building  contract  provided  that 

eighty-five  per  cent  of  the  contract  price  should  be  paid  dur- 
ing the  progress  of  the  work,  and  the  balance  on  final  comple- 
tion, the  owner  of  the  building  was  not  bound  to  see  that  such 
eighty-five  per  cent  was  applied  by  the  contractor  to  the  dis- 
charge of  his  obligations  for  material  and  labor,  as  against  the 
contractor's  sureties.     Idem , , .  .566 

4.  Indemnity. — ^Where  sureties  of  a  building  contractor  agreed  that 

the  contractor  would  complete  the  building  in  strict  conformity 
with  the  plans,  etc.,  and  would  furnish  all  necessary  material 
and  labor,  they  were  liable  to  indemnify  the  owner  against 
claims  for  labor  and  materials  furnished  for  the  building  for 
which  the  claimants  were  entitled  to  a  lien  thereon.    Idem.  ..566 

5.  Release   of   Sureties.— 'Where  a   building   contract   required   the 

owner  to  pay  eighty-five  per  cent  of  the  price  as  the  work 
progressed,'  and  the  remaining  fifteen  per  cent,  on  final  comple- 
tion, the  sureties  on  the  contractor's  bond  were  not  released  by 
reason  of  the  owner's  payment  of  the  fifteen  per  cent,  before 
completion  of  the  oon tract,  in  settlement  of  lien  claims  for  ma- 
terial and  labor,  which  operated  to  release  the  sureties'  liabil- 
ity pro  tanto.  Idem 566 

6  Bill  of  Exceptions — ^Piling— Time. — Where  an  action  was  heard 
by  the  court,  and  it  extended  the  time  within  which  a  bill  of 
exceptions  might  be  filed  until  the  next  term  of  court,  the  fact 
that  thereafter  the  court  held  a  special  term  did  not  affect  the 
orders  previously  made,  extending  the  time  for  filing  the  bill. 
Idem 566 

7.  City— Contract  for  Heating  Plant— Authority.— Where  a  city  con- 

tracted, as  it  had  authority  to  do,  for  a  heating  plant  fior  a 
school  house,  no  subsequent  legislation  removing  such  author- 
ity from  the  city  could  relieve  it  from  liability  on  the  contract. 
City  of  Ludlow  v.  Peck-Williamson  Heating  Co 608 

8.  Warranty-— Evidenced.— In   an  action   for  breach  of  contract  to 

purchase  a  heating  plant  it  was  proper  to  refuse  to  admit  evl- 
Vol.  116-68 


Digitized  by  VjOOQIC  ^^ 


994 INDEX.  [Vol.  116 

Cantracts — Corporations. 

CONTRACTS— Continued. 

dence  as  to  whether  the  heating)  plant  would  have  operated 
as  it  had  been  warranted  to  do.    Idem 608 

9.  Measure  of  Damages — Future  Repairs. — Where  the  seller  of  a 
heating  plant  agreed  ta  furnish  repjiirff  for  castings  for  the 
furnace  for  a  period  of  ten  years  in  aa  action  by  him  for  dam- 
ages because  of  the  purchaser's  failure  to  consummate  the  oon- 
tract  the  measure  of  damages  was  not  merely  the  difference  be- 
tween the  contract  price  and  what  it  would  have  cost  plaintiff 
to  have  put  in  the  plant,  but  there  should  have  been  deducted 
such  sum  as  would  be  sufficient  to  furnish  the  repairs,  such 
cost  being  neither  vague  nor  speculative.    Idem 608 

CORPORATIONS-- 

1.  Stockholders-^Double  Liability.— Kentucky    Statutes,    1899,     sec- 

tion 547,  provides  that  stockholders  of  corporations  not  "or- 
ganized" for  educational  purposes,  or  for  operating  of  water, 
gas,  or  electric  plants,  shall  be  individually  responsible  for  their 
liabilities  to  the  extent  of  the  amount  of  their  stock  at  par, 
in  addition  to  the  amount  of  such  stock;  and  section  573  de- 
clares that  after  September  28,  1897,  the  provisions  of  the  chap- 
ter containing  the  previous  section  shall  apply  to  all  corpora- 
tions organized  in  the  iState,  if  such  provisions  would  be  appli- 
cable to  them  if  organized  under  such  chapter.  Held,  that 
where  a  corporation  previously  organized  for  the  purpose  of 
"exploiting  or  promoting"  the  fire  and  police  telegraph  bus- 
iness and  to  purchase  and  otherwise  acquire  stocks,  bonds,  and 
other  obligations  of  other  corporations,  etc.,  continued  Its  bus- 
iness after  section  573  went  into  effect,  its  stockholders  were 
subject  to  the  double  liability  prescribed  by  section  547.  Game- 
well  Fire  Alarm  Tel.  Co.  v.  Fire  &  Police  Tel.  Co.,  &c 759 

2.  Enforcement — Sole  Stockholders. — ^Under   Civil  Code,   section   28, 

providing  that  the  court  may  determine  any  controversy  be- 
tween parties  befiore  it,  if  it  can  do  so  without  prejudice  to 
others,  it  was  not  error  to  enforce  a  statutory  double  liability 
against  a  stockholder  of  an  Insolvent  corporation  without  the 
other  stockholders  being  made  parties;  the  obligation  of  such 
stockholder  being  several,  and  not  joint.    Idem 759 

3.  Same. — Where  a  corporation  purchased  all  the  stock  of  another 

corporation,  the  stookhoJders,  of  which  were  subject  to  the 
double  liability  prescribed  by  Kentucky  Statutes,  1899,  section 
547,  the  fact  that  the  purchasing  corporation  was  the  sole  stock- 
holder, and  was  Itself  a  corporation,  did  not  alter  its  double 
liability  as  such  under  the  statute.    Idem 759 

4.  Counterclaim— Actions— Receiver.— Under  C1t!1  Code,  section  96. 
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defining  a  counterclaim,  where  plaintiff  sued  to  have  the  affairs 
of  certain  corporations  placed  in  the  hands  of  a  receiver,  and 
part  of  the  assets  consisted  of  claims  against  plaintiff  and 
other  stockholders  to  enforce  a  statutory  double  liability,  a 
pleading  filed  by  such  defendant  corporations  to  enforce  plain- 
tiff's double  liability  constituted  a  proper  counterclaim.  Idem. 759 

5  Rights  of  Creditors — -Numerous. — ^Where  suit  was  brought  for  the 
liquidation  of  certain  insolvent  oorporations,  the  creditors  of 
which  were  numerous,  and  it  was  impracticable  to  bring  them 
all  before  the  court  within  a  reasonable  time,  and  a  plaintiff 
procured  an  injunction  restraining  all  such  creditors  from 
bringing  or  prosecuting  any  action  on  their  claims  except  in 
such  suit,  and  certain  other  creditors  were  permitted  to  pros- 
ecute and  defend  for  all  the  other  creditors,  as  authorized  by 
Civil  Code,  section  25,  it  was  proper  for  the  court,  in  such  ac- 
tion, to  render  Judgment  establishing  all  the  claims  of  other 
creditors  filed  and  allowed  therein  as  against  such  corporations. 
Idem 759 

6.  Attorney's  Pees.— Where  plaintiff  in  an  action  for  the  liquidation 
of  certain  corporations  appeared  by  its  own  counsel,  it  could 
not  object  to  an  order  allowing  a  certain  per  cent,  of  the  amounts 
recovered  by  counsel  for  other  creditors  not  represented!  by 
special  counsel  as  attorney's  fees.     Idem 759 

COUNTIES— 

1.  Division   into    Justices'    Districts — Unfair    Apportionment — Effect 

— Taxation — -Enjoining  Levy. — The  fact  that  the  commissioners 
appointed  to  divide  a  county  into  Justices'  districts  only  allott- 
ed to  a  city  in  the  county  two  magistrates,  while  five  were 
allotted  to  the  county  outside  of  the  city,  notwtthstanding  that 
the  city  greatly  exceeded  the  rest  of  the  county  in  both  wealth 
and  population,  was  not  ground  for  enjoining,  at  the  suit  of  a 
private  citizen  resident  in  the  city,  a  tax,  levied  by  the  fis- 
cal court  of  the  county,  which  is  composed  of  the  county  Judge 
and  magistraies,  where  no  exception  was  taken  to  the  confirma- 
tion of  the  report  of  the  commissioners,  nor  any  attempt  made 
to  procure  a  reapportionment  four  years  later,  as  authorized  by 
Kentucky  Statute,  1899,  section  1082.  Mclnerney,  Sheriff  v. 
Huelefeld 28 

2.  Necessity   for  Levy. — (So   long  as   municipal  governments   make 

levies  of  taxes  within  the  llmltsr  prescribed  by  the  Constitution, 
courts  of  equity  will  not  inquire  Into  the  necessity  of  the  levy 
at  the  suit  of  an  individual  taxpayer.     Idem 2S^ 

3.  Purposes   of  Levy — Order   Reciting. — The   resolution   of  the  fis- 
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cal  court  of  a  county  levying  a  tax  of  thirty-eight  cents  on  the 
1100,  which  recited  that  it  was  apportioned  as  follows:  "Three 
cents  for  the  purpose  of  creating  a  sinking  fund  with  which 
to  purchase  a  poor  farm  and  erect  suitable  building  thereon, 
ten  cents  for  the  maintenance  and  repair  of  the  public  roads 
and  bridges  of  the  county,  and  twenty-five  cents  to  defray  the 
general  county  expenses" — specified  the  purposes  of  the  levy 
with  sufficient  distinctness.     Idem 28 

4.  Separation  of  City  from  County. — ^There  is  nothing  in  the  varr 

ious  special  acts  relating  to  the  city  of  Covington  to  indicate 
an  intention  to  separate  the  city  from  the  oounty  of  Kenton 
for  governmental  purposes.    Idem .28 

5.  Repealing  Acts. — The  various   special  acts   relating  to  the   city 

of  Covington  were  repealed  by  the  general  act  of  October,  1892. 
which  was  passed  in  conformity  with  the  mandate  of  the  Con- 
stitution requiring  uniformity  and  prohibiting  special  legisla- 
tion. Idem 28 

6.  Bond  Issue-HSubscription  to  a  Railroad — ^Recitals.— Where  bonds 

issued  by  a  county  in  subscrfption  to  railroad  stock  contained 
no  recitals  as  to  the  authority  of  the  officers  issuing  them,  or 
as  to  the  performance  of  preliminaries  requisite  to  their  Issu- 
ance, there  was  no  estoppel  on  the  county  to  plead  a  luncoin- 
pliance  with  such  conditions,  and  that  thdy  were  issued  with- 
out authority  of  law.     Green  County  v.  Shorten 108 

7.  Conditions  of  Issuance — ^Notice  to  Purchasers. — '"Where  the  char- 

ter of  a  railroad  (1  Sess.  Acts,  1S69,  p.  463.  chap.  1578)  vested 
in  the  company  power  to  construct  a  road  through  certain 
counties,  and,  in  exception  to  the  general  law  of  the  State,  em- 
powered any  of  such  counties  to  subscribe  to  stock,  issuing  bonds 
therefor,  on  such  conditions  as  it  might  deem  fit,  and  a  county 
did  issue  bonds  on  specified  conditions  to  be  performed  by  the 
railroad,  which  were  not  printed  on  the  bonds,  but  appeared 
on  the  orders  of  record  in  the  county  court,  a  purchaser  of 
such  bonds  was  charged  with  notice  of  the  conditions  upon 
which  they  were  to  be  issued,  a  noncompliance  with  which 
would  be  available  as  a  defense  to  a  suit  by  him  on  the  bonds. 
Idem 108 

8.  Conditions  Precedent — In  pursuance   of  legislative  authority,  a 

railroad  company  filed  in  the  county  court  a  request  that  there 
be  submitted  to  the  qualified  voters  the  question  as  to  whether 
the  county  should  subscribe  for  capital  stock  of  the  company, 
issuing  its  bonds  therefor,  upon  the  condition  that  the  oompany 
should  construct  its  road  through  the  county,  and  within  one 
mile  of  a  certain  town,   and  also   upon  the  further  oondltion 
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that  the  bonds  should  not  be  issued,  or  the  county  pay  any 
part  of  either  principal  or  interest,  until  it  should  be  exoner- 
ated from  payment  of  a  subscription  to  the  stock  of  a  certain 
other  road.  The  issue  was  ordered  at  an  election  held  for  that 
purpose,  and  all  the  orders  made  in  pursuance  thereof  were 
conditioned  as  stated.  Held,  that  properly  construed,  the  ex- 
oneration was  a  condition  precedent,  after  which  the  bonds 
could  be  issued,  but  would  not  be  binding  in  the  event  of  a 
failure  on  the  part  of  the  railroad  to  comply  with  the  other 
condition.     Idem 108 

9.  County  Clerk. — An  order  of  the  county  court  directing  the  clerk 

to  make  a  subscription  to  certain  railroad  stock  on  behalf  of 
the  county,  and  on  the  terms  specified  in  the  order  submitting 
the  question  to  a  vote,  was  a  direction  to  the  clerk  to  do  a 
merely  ministerial  act,  vested  in  him  no  discretion,  and  was 
not  a  delegation  of  the  power  vested  in  the  county  court  to 
make  the  subscription.    Idem 108 

10.  Noncompliance  with  Contract. — -Where,  by  its  charter  a  railroad 
company  was  to  be  built  entirely  across  the  State,  and,  by  the 
terms  of  the  subscription  to  stock  of  the  road  by  a  certain 
county  through  which  it  passed,  bonds  were  issued,  condi- 
tioned on  the  road's  being  con8tru<:ted  through  the  county,  a 
subsequent  construction  by  a  successor  of  such  road  of  four  and 
a  half  miles  of  railroad  in  the  county  was  not  a  substantial 
compliance  with  the  conditions  of  the  bond  issue.    Idem 108 

11.  Estoppel. — Payment  of  interest  on  bonds  by  a  county  for  some 
years  does  not  estop  it  to  show  their  invalidity.    Idem 108 

32.  Injunction  against  •Sheriff—Judgment— (Subsequent  Action  by 
County.— 'Kentucky  (Statutes  (1899),  section  4129,  makes  the 
sheriff  collector  of  all  taxes,  unless  otherwise  provided.  Sec- 
tions 4148,  4151,  4184,  .point  out  the  mode  of  collection  by  levy 
on  land,  &c.  .Section  4131  provides  that  when  the  office  of  sher- 
iff is  vacant,  the  county  court  may  appoint  a  collector  of  taxes. 
Constitution,  section  144,  provides  that  each  county  shall  have 
a  fiscal  court,  and  Kentucky  iStatutes  (1899),  section  1834,  pro- 
vides that  the  corporate  powers  of  the  county  shall  be  exercised 
by  the  fiscal  courts.  Section  1840  gives  the  court  control  of 
the  fiscal  affairs  of  the  county,  and  provides  that  it  shall  have 
Jurisdiction  of  all  matters  relating  to  the  levying  of  taxes,  &c. 
Held,  that  as,  under  the  statutes,  the  sheriff  of  a  county,  so 
far  as  his  powers  affect  taxation,  is  merely  a  tax  collector,  a 
default  Judgment  against  him  in  suit  by  a  taxpayer  to  enjoin 
the  collection  of  taxes,  in  which  the  county  is  not  a  party,  is 
not  binding  on  the  county  in  a  subsequent  action  by  it  to  col- 
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lect    the    taxes.      Henderson*  County    v.     Henderson    Bridge 
Co 164 

13.  Interest  on  Corporate  .Stock.— Under  2  Acts,  1850-51,  page  444, 
chapter  505,  section  5,  which  provides  that  a  certain  railroad 
"shall  allow  to  all  subscribers  and  holders  of  stock  under  the 
company,  interest  on  the  same  from  the  time  of  paying  for 
said  stock"  up  to  the  <time  of  making  the  first  dividend,  inter- 
est did  not  begin  to  run  on  the  stock  from  the  date  on  which 
a  county  subscribing  therefor  issued  bonds  in  payment  thereof, 
but  from  the  date  of  the  delivery  of  the  bonds  to  the  company, 
though  the  bonds  bore  date  anterior  to  their  delivery,  and  the 
purchasers  thereof  would  be  entitled  to  interest  from  their  date. 
Hart  Co.  v.  U  «  N.  R.  R.  Co 186 

14.  Delivery  of  County  Bonds  In  Payment  for  Stock — ^Presumption. — 
(Evidence  that  counties,  as  subscribers  of  stock  in  a  railway  cor- 
poration, frequently  delivered  their  bonds  in  payment  of  sUxA 
subscription^  afteri  the  time  the  bonds  bore  date,  tends  to 
overcome  the  presumption  that  bonds  issued  by  a  particular 
county  in  payment  of  stock  subscribed  by  it  were  delivered  to 
the  corporation  the  day  they  were  dated.    Idetit 186 

15.  Best  Evidence. — Where  there  was  no  evidence  to  impeach  tlie 
correctness  of  the  record  of  a  corporation  showing  the  transac- 
tions between  it  and  their  stockholders,  had  about  fifty  years 
before,  its  record  showing  the  date  a  subscriber  paid  for  stock 
by  delivering  to  it  bonds,  is  the  best  evidence  as  to  the  date 
when  the  stock  was  paid  for.    Idem .' 186 

16.  Rights  of  Stockholders. — Under  Acts  1851-52,  page  742,  chapter 
429,  section  15,  which  provides  that  a  certain  railroad  shall, 
on  the  date  of  the  first  dividend,  and  thereafter  on  presenta- 
tion and  surrender  at  the  company's  office  of  tax  receipts  for 
taxes  paid  to  defray  interest  on  bonds  given  by  a  county  In 
payment  of  corporate  stock,  Issu^  to  the  holders  of  tax  re- 
ceipts stock  for  the  same,  and  1  Acts,  1^5-56,  p.  188,  chapter 
20,  section  4,  which  declares  that  the  holders  of  stock  issued  to 
such  taxpayers  shall  be  entitled  to  all  the  rights  and  privileges 
of  stockholders,  except  that  such  stock  shall  not  bear  interest, 
a  taxpayer  paying  taxes  to  defray  interest  on  county  bonds 
issued  In  payment  of  corporate  stock  Is  entitled  to  an  amount 
of  stock  equal  to  the  tax  receipt,  together  with  all  cash  and 
stock  dividends,  declared  on  such  stock.    Idem 186 

17.  Estoppel  of  County. — A  corporation  was  required  to  allow  to  all 
stock  subscribers  Interest  fiom  the  time  of  paying  for  the  stock 
to  the  time  of  making  the  first  cash  dividend.  In  1861  it  de- 
clared a   stock   dividend   as   of  April   1st  following.     A  stock 
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subscriber  denied  the  rl^ht  of  the  corporation  to  stop  the  run- 
ning of  interest,  except  by  its  declaring  a  cash  dividend.  At 
the  meeting  declaring  this  dividend,  a  county,  as  stock  subscrib- 
er, was  represented  by  a  sinking  fund  commissioner.  At  a 
subsequent  meeting  of  stockholders,  the  county  was  represented 
by  two  sinking  fund  commissioners,  who  Joined  with  other  stock- 
holders  in  declaring  invalid  the  claim  of  the  stockholder  deny- 
ing the  right  to  stop  interest  except  by  a  cash  dividend.  Sub- 
sequently the  corporation  declared  and  paid  seversR  cash  div- 
idends on  the  basis  that  interest  E^opped  by  the  payment  in 
1862  of  the  dividend  declared  in  1861,  and  the  county  acqui- 
esced therein.  Held,  that  the  county  was  estopped  from  claim- 
ing that  interest  continued  ito  the  time  the  corporation  declared 
the  first  cash  dividend.    Idem 187 

18.  Right  of  Transferee. — A  transferee  of  corporate  stock  acquires 
the  right  to  any  interest  due  on  the  stock,  though  payable  in 
stock   instead  of  cash.  Idem 187 

19.  Highways— ^Repairs. — A  county  court  has  no  authority  to  let 
contracts  concerning  the  repairs  of  public  roads.  Perry  County 
V.  Engle 594 

20.  County  Courts — Authority— 'Road  Supervisors. — ^Under  Kentucky 
•Statutes,  1899,  section  iSSd,  governing  the  cutting  down  of  hills 
on  public  roads  by  contract,  providing  that  the  road  supervisor, 
on  order  of  the  county  judge,  may  let  the  work  to  the  lowest 
and  best  bidder,  and  concluding,  "If  there  be  no  supervisor, 
the  fiscal  court  may  order  such  work  done  in  -the  manner  pro- 
vided in  this  section  by  the  county  Judge  or  a  commissioner 
appointed  by  it,"  where  the  fiscal  court  had  not  appointed  a  su- 
pervisor of  roads,  the  action .  of  the  county  court  in  appointing 
a  commissioner,  and  the  action  of  the  commissioner  is  letting 
such  work  to  a  contractor,  were  void,  and  the  county  was  not 
liable  therefor.     Idem 594 

21.  Notice. — All  persons  must  take  notice  that  a  county  can  con- 
tract only  in  the  manner  and  by  the  persons  and  for  the  pur- 
poses expressly  provided  by  statute. — Idem 594 

COUNTY  BONDS— 

See  Counties. 

COUNTY  CLERK— 

See  Office,  &c.,  8. 

COUNTY  COURTS— 

See  Counties,  19,  20,  21. 

COUNTY  JUDGE— 

See  Road  Supervisor,  1;  Office,  &c.,  4,  5,  6,  7. 
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CRIMINAL  LAW— 

1.  Rape — Indictment. — An  Indictment  charging  that  defendant  will- 

fully and  feloniously  had  intercourse  with  a  female  against  her 
will  or  consent,  or  while  she  was  insensible,  or  Incapable  of 
exercising  her  will,  a  drug  having  been  administered  to  her» 
need  not  allege  that  he  knew  she  was  incapable  of  giving  con- 
sent by  reason  of  the  administration  of  a  drug.  Commonwealtli 
V.   Lowe 335 

2.  Duplicity. — An  indictment  charging  that  defendant  feloniously  had 

intercourse  with  a  female  against  her  will  or  oonsent,  or  while 
she  was  insensible  or  incapable  of  exercising  her  will,  a  drug 
having  been  administered  to  her,  is  not  duplicitous,  but  Is 
proper,  under  Criminal  Code,  section  126,  providing  that  an  in- 
dictment must  charge  but  one  offense;  but  if  it  may  have  been 
committed  in  different  modes,  or  by  different  means,  the  indict- 
ment may  allege  the  modes  and  means  in  the  alternative. 
Idem 335 

3.  Betting  on  Election. — ^A  bet  on  the  result  of  an  election,  made 

after  the  holding  of  the  election  and  after  the  announcement 
of  the  result,  is  not  a  violation  of  Kentucky  Statutes,  1899, 
section  1975,  punishing  the  betting  on  any  election  held 
under  the  State  or  Federal  Constitutions.  Commonwealth  v. 
Leak 540 

4.  Defective  "Warrant. — ^A  warrant  charging  defendant  with  having 

on  November  20^,  1901,  bet  on  the  result  of  the  election  for 
Governor  on  November  7,  1901,  is  fetally  defective.  In  the 
absence  of  a  specific  allegation  that  ^the  result  of  the  election 
was  not  known,  where,  as  a  matter  of  fact,  no  election  for 
Governor  was  held  in  1901,  and  the  last  election  preceding  the 
issuance  of  the  warrant,  1902,  was  held  in  1900,  as  It  will  be 
presumed  that  the  result  of  the  election  had  been  determined 
and  announced  at  the  time  of  the  alleged  bet.    Idem 540 

5.  Murder — ^Appeal — Evidence. — The  court,  on  appeal  In  a  criminal 

case,  can  not  reverse  for  insufficiency  of  evidence  if  there  is  any 
evidence  conducing  to  show  the  guilt  of  accused.  Rowsey  v. 
Commonwealth 617 

6.  Malice — ^Proof. — 'Evidence  that  defendant  shot  deceased  while  de- 

ceased was  with  a  girl  named  J.,  after  using  offensive  and  over- 
bearing language  and  conduct  towards  deceased;  that,  a  few 
days  before,  he  had  said  to  a  man  who  was  with  J.:  "J.  won't 

let  me  go  with  her,  and  by  !  you  shall  not  go  with  her;" 

that,  just  before  going  where  deceased  was,  he  told  a  person  to 
"Take  your  knife  along.  I  am  going  to  raise  such  a  smoke 
.    .    .    that  you  will  need  a  knife  to  cut  It  away"— is  suffi- 
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dent  to  show  that  the  real  basis  of  his  conduct  was  Jealousy, 
and  to  prove  malice.    Idem 617 

7.  Self  Defense — Question  for  Jury. — ^Whether  defendant  believed 
•there  was  necessity  for  shooting  deceased  to  protect  himself, 
and  whether  there  were  reasonable  grounds  for  the  belief,  are 
questions  for  the  jury.    Idem 617 

S.  Instruction— lActual  Danger. — An  instruction  that  if  deceased  be- 
gan the  fight,  and  defendant  had  "reasonable  grounds  to  believe," 
and  did  believe,  that  he  was  in  Immediate  danger,  and  he  shot 
to  avert  it,  he  was  entitled  to  an  acquittal,  embraces  the  idea 
that,  if  there  were  such  appearances  of  danger  as  to  beget  in 
defendant's  mind  a  reasonable  belief  of  actual  danger,  he  was 
entitled  to  an  acquittal,  whether  the  appearances*  were  real  or 
not.     Idem 617 

9.  Right  to  Kill.— The  right  to  kill  in  self-defense  depends  on  there 

being  no  other  apparently  safe  means  of  averting  the  impend- 
ing danger.     Idem 617 

10.  Dying  Declarations.— 'Statement  of  deceased  at  the  time  of  mak- 
ing declarations  that  he  had  no  ho^e  of  recovery,  and  was  pre- 
paring to  meet  his  Maker,  taken  in  connection  with  the  desper- 
ate character  of  his  wounds,  is  sufficient  evidence  that  he  wad 
conscious  of  his  approaching  death  to  make  his  dec>aration9 
admissible  as  dying  declarations. — Idem 617 

11.  Concurrent  Jurisdiction — By  Whom  Exercised. — 'Where  criminal 
jurisdiction  is  concurrent,  the  court  which  in  good  faith  first 
begins  the  prosecution  obtains  Jurisdiction.  Moren  v.  Common- 
wealth     859 

12.  Police  Courts— 'Exclusive  Jurisdiction — Ordinances. — When  con- 
strued with  Const.,  section  143,  providing  for  the  establishment 
of  police  courts,  with  jurisdiction  in  cases  of  violation  of  mu- 
nicipal ordinances,  and  such  criminal  Jurisdiction  as  apper- 
tains to  justices  of  the  peace,  charters  of  third  class  cities  and 
4slxth  class  towns  give  police  courts  exclusive  Jurisdiction  only 
In  cases  of  violation  of  ordinances,  and  their  criminal  Jurisdic- 
tion under  general  law  is  merely  concurrent  with  that  of  the 
other  courts.    Idem .859 

13.  Murder— Motive— 'Evidence. — In  a  prosecution  for  murder,  on 
March  6th,  of  a  paramour,  where  the  proof  is  circumstantial, 
evidence  that  on  December  23d  decedent  obtained  Insurance  on  her 
house  and  its  contents,  which  were  burned  on  January  20th, 
a  few  days  prior  to  which  defendant  procured  the  removal 
of  some  of  the  goods,  gratuitously  paying  the  truckman's  li- 
cense fee  -to  the  city  in  addition  to  his  regular  charge,  and  that 
the  loss  was  paid  on  February  28th,  prior  to  which  defend- 
ant had  attempted  to  collect  it  on  the  false  representation  that 
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the  policy  bad  been  assigned  to  him,  is  admissible  to  show  mo- 
tive for  the  homicide.    Bess  v.  Commonwealth 927 

14.  Declarations  of  Decedent — Admissibility. — In  a  prosecution  for 
murder,  the  declaration  of  decedent  a  few  days  befiore  the  hom- 
icide, to  a  police  officer,  that  defendant  had  |220  of  her  money 
which  he  refused  to  pay,  and  to  recover  whith  she  spoke  of 
getting  a  warrant  out  against  him,  is  admissible,  having  been 
reported  to  defendant  by  the  officer  before  decedent's  demise. 
Idem 927 

15.  Statements  of  Defendant. — In  a  prosecution  for  homicide,  in 
which  evidence  was  introduced  tending  to  show  that  the  motive 
was  to  obtain  or  retain  money  belonging  to  decedent,  defendant's 
declaration  that  he  wished  to  borrow  twenty  dollars  of  dece- 
dent, but  that  she  made  him  a  present  of  it,  and  gave  him  |200 
more  to  keep,  and  that  he  afterwards,  at  her  request,  returned 
her  1100,  is  admissible.    Idem 927 

16.  Rejected  Evidence — Identification. — In  a  prosecution  flbr  murder, 
an  instruction  that  "there  may  have  been"  evidence  to  show 
some  other  crime  (the  evidence  not  being  Indicated),  and  that, 
if  such  evidence  proved  defendant  guilty  of  some  other  offense 
"against  law  or  against  morals,"  the  jury  should  not  "allow 
that  fact,  whatever  it  may  be,"  to  bias  them  or  make  them  find 
defendant  guilty  under  the  indictment,  except  in  so  far  "as  the 
fact  itself,  whatever  it  may  be"  conduced  to  prove  him  guilty 
of  the  crime  charged,  and  that  it  was  the  court's  duty  to  tell 
the  jury  of  the  "rejection  of  certain  testimony  and  the  purposes 
for  which  other  testimony  was  admitted"  (without  further  iden- 
tification of  the  evidence  referred  to),  is  so  indefinite  and  am- 
biguous as  to  constitute  error.    Idem 927 

17.  Instructions. — ^Where  evidence  Is  ordered  rejected  after  it  has 
gone  to  the  jury,  the  court,  In  instructing  as  to  its  exclusion, 
should  specify  it  In  detail,  and  should  name  the  witnesses  from 
whom  it  has  been  elicited,  in  order  to  identify  it.    Idem 927 

18.  Particular  Facts — -Undue  Prominence. — ^Where  evidence  otherwise 

incompetent  is  admitted  for  a  specific  purpose,  the  court,  with- 
out quoting  it  in  detail  or  giving  undue  prominence  to  partic- 
ular facts,  should  instruct  the  jury  for  what  purpose  alone  the 
evidence  Is  to  be  considered.  Idem 927 

DISAFFIRMANCE— 

See  Infants,  2. 
DOUBLE  LIABILITY— 

See  Corporations. 
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DOUBLE  PUNISHMENT— 

See  Local  Op.,  3,  4. 
DRAINAGE  OF  LAND— 

1.  Ditches — iSpecial  Assessnaents— Lien — Enforcement — Individual 
Liability  of  Landowner.— Act  March  23,  1900;  Laws  1900,  p.  110, 
c.  30  (Kentucky  Statutes,  section  2400),  relative  to  the  con- 
struction of  drainage  ditches,  etc.,  provides  that  on  the  com- 
pletion of  an  allotment  of  a  ditch  the  county  surveyor  shall 
give  the  landowner  a  certificate,  which  shall  state  the  amount 
due  the  contractor  for  constructing  the  ditch,  which  amount 
shall  be  a  lien  on  the  land;  and  that,  if  any  land  against 
which  an  assessment  has  been  made  shall  change  hands,  the 
sheriff  shall  give  the  new  owner  notice  of  the  amount  due,  and 
on  failure  to  pay,  that  the  land  shall  be  sold  to  satisfy  the  tax. 
Held,  that  the  assessment* is  not  a  claim  against  the  owner  in- 
dividually, but  against  the  land  itself,  which  is  liable  to  sale 
for  satisfaction  of  an  assessment,  notwithstanding  that  the  one 
to  whom  it  was  assessed  has  personal  property  from  which  the 
assessment  might  be  satisfied.    Scherm  v.  Short,  Sheriff 946 

DRUGGISTS— 

See  Mun.  Corp.,  13. 

DUPLICITY— 

See  Cr.  Law,  2. 

DYING   DECLARATIONS- 
See  Cr.  Law,  10. 

EASEMENTS— 

See  Surface  Water,  2. 

ELECTRIC  PLANT— 

See  Mun.  Corp.,  19,  20,  21. 

ESTOPPEL— 

See  Counties,   11,   17;    Husband  and  Wife,   4;    Office,   &c.,   7-. 
Roads,  &c.,  4;  Trust  Estates,  10. 

EVIDENCE— 

See  Cr.  Law,  5,  13  to  18;   Life  Ins.,  1;    R.  R.,   17;    Master, 
Ac,  13,  14,  15;  Pleading,  2,  3;   Automobile,  2. 

EXECUTIONS— 

1.  Lien — ^When  Created. — From  the  moment  an  execution  is  placed  in 

the  hands  of  an  officer  for  collection  a  lien  is  created  for  its 
payment  on  all  the  property  of  the  defendant  in  the  execution. 
Richart  v.  Goodpaster,  &c 637 

2.  Levy  on  Joint  Property — Failure  to  Appraise. — Civil  Code,  sec- 
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tton  660,  relative  to  execution  levies  on  Joint  property,  provides 
that  where  an  officer  levies  execution  on  property  held  by  the 
execution  debtor  jointly  with  another  person  he  shall  not  de- 
prive such  person,  without  his  consent,  of  the  possession  of  the 
property,  except  for  the  purpose  of  having  it  inventoried  and 
appraised,  which  he  shall  cause  to  be  done,  etc.  Held,  that 
where  an  execution  against  one  having  a  joint  interest  in  a  crop 
of  tobacco  was  placed  In  the  hands  of  a  constable,  who  made  a 
levy  and  Indorsed  the  same  on  the  execution,  the  fact  that  he 
failed  to  appraise  and  inventory  the  property  did  not  prevent  the 
existence  of  an  execution  lien,  the  purpose  of  section  660  being 
to  protect  the  rights  of  Joint  owners.    Idem 637 

EXEMPTIONS— 

See  Homesteads. 
FEDBRAIi  CONSTITUTION— 

See  Non-Residents,  4;   Pool  Rooms,  4. 
PEULOW  SERVANTS— 

See  Master,  Ac,  6. 
FERRIES— 

1.  License — Notice — Process. — ^Notice  of  an  intended  application  for 

a  grant  of  a  ferry  privilege  is  equivalent  to  service  of  process 
on  all  persons  interested.    Clark  County  Court  v.  Warner... 601 

2.  Courts — Concurrent  Jurisdiction. — On  an  application  to  a  county 

court  for  a  ferry  privilege  the  statutory  notice  was  given,  and 
another  who  sought  the  privilege  claimed  under  a  transfer 
from  a  corporation  which  claimed  the  land  on  the  other  side 
of  the  river  where  the  ferry  would  land.  After  appeal  to  the 
circuit  court  the  corporation  appeared  and  presented  a  written 
transfer,  and  it  was  made  a  party.  The  court  continued  the 
cause  for  certain  evidence.  Held,  that  pending  such  cause 
the  county  court  of  the  county  In  which  the  ferry  would  land 
on  the  other  side  of  the  river  had  no  jurisdiction  to  entertain 
an  application  by  the  corporation  for  a  ferry  privilege  identical 
with  the  one  already  sought.    Idem 601 

3.  Writ  of  Prohibition. — ^By  virtue  of  Civil  Code,  section   479,   de- 

fining prohibition  to  be  an  order  of  a  circuit  court  to  an  inferior 
court,  prohibiting  it  from  proceeding  In  a  matter  without  its 
Jurisdiction,  the  circuit  court,  in  which  the  application  for  a 
ferry  privilege  was  pending,  had  authority  to  Issue  prohibition 
to  the  court  entertaining  the  application  of  the  corporation. 
Idem 601 
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FISCAL  COURTS— 

See  Road  Supervisors;  Counties,  19,  20,  21. 

FOREION  CORPORATIONS— 

See  Removal  of  Causes,  6;  R.  R.,  16. 

FOREIGN  JUDGMENTS— 
See  Limitation,  7. 

FRANCHISE— 

See  Mun.  Corp.,  1  to  7. 

GAMING— 

See  Pool  Rooms,   10. 

GIFTS— 

1.  Deed — Recital — Interest  on   Note — ^Delivery  to  Donee. — Where  a 

deed  recited  that  part  of  the  consideration  was  a  note,  with  in- 
terest payable  annually  for  the  use  of  a  certain  person,  during 
^er  life,  there  was  a  valid  gift  of  the  interest,  though  the  note 
was  not  delivered  to  the  donee.  Malone's  Committee  v.  Le- 
bus 975 

2.  Acceptance — Presumption. — tWhere  the  donee  of  a  gift  inter  vivos 

is  of  unsound  mind,  the  law  will  presume  an  acceptance. 
Idem 975 

3.  Lien — Notice — Purchaser. — Where  a   recorded   deed  showed  that 

part  of  the  consideration  was  a  note,  the  interest  on  which  was 
payable  for  the  use  of  a  certain  person  during  her  life,  and 
a  lien  was  reserved  as  security  for  the  note,  a  subsequent  pur- 
chaser was  bound  In  the  same  manner  as  the  first  purchaser. 
Idem 975 

GOVERNOR— 

See  OflSce,  &c.,  3. 

HOMESTEADS— 

1.  Exemptions — Donation. — 'An  illegitimate  son  on  the  death  of  his 

putative  father  received  from  decedent's  widow  and  heirs  a 
parcel  of  land  belonging  to  the  estate.  The  land  was  worth 
less  then  $1,000.  The  son  lived  on  it  with  his  family.  Held, 
that  the  land  was  a  homestead,  exempt  from  the  liability  of 
a  judgment  rendered  against  him  before  he  acquired  it,  he  not 
being  a  purchaser  within  the  meaning  of  the  homestead  law 
making  land  purchased  by  a  debtor  after  the  creation  of  the 
debt  liable  therefor.    Roark  v.  Bach,  &c 457 

2.  Right  to  Convey  to  Wife. — A  debtor  entitled  to  land  as  a  home- 

stead has  the  right  as  against  his  creditor  to  give  it  or  its 
proceeds  to  his  wife.    Idem 457 

3.  Occupancy.— Kentucky  Statutes,  1899,  section  1707,  providing  that 
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HOMESTEADS— Continued. 

the  homestead  shall  be  for  the  use  of  the  widow  so  long  as 
she  occupies  it,  and  section  1708,  giving  a  surviving  husband  the 
same  rights  in  the  homestead  of  his  deceased  wife,  do  not  vest 
a  surviving  husband  with  an  unconditioned  vendible  life  estate 
in  the  homestead,  but  only  with  an  estate  dependent  on  its  oc- 
cupancy by  him.    Clay's  Guardian  v.  Wallace 599 

4.  Abandonment.— Where  a  surviving  husband  procures  the  uncondi- 
tional sale  and  conveyance  of  his  deceased  wife's  homestead 
in  a  suit  for  that  purpose  against  her  minor  children,  this 
amounts  to  an  abandonment  by  the  husband,  and  he  can  not 
claim  a  life  interest  in  the  proceeds.    Idem 699 

6.  Life  Estate — ^Value — ^How  Determined.  Kentucky  Statutes,  1899. 
section  1702,  provides  that  there  shall  be  exempt  from  sale  under 
execution  land  not  to  exceed  in  value  $1,000;  and  section  1703 
declares,  that,  before  a  sale  under  execution  of  land  occupied 
as  a  homestead,  the  oflScer  shall  cause  such  part  thereof  as 
shall  not  exceed  in  value  $1,000  to  be  set  a  part  to  the  debtor. 
Held,  that  where  a  debtor  was  seised  of  a  life  estate  only 
in  land,  which  he  occupied  as  a  homestead  he  was  entitled  to 
j  a  homestead  exemption  in  such  part  of  the  land  as  was  wortb 
$1,000,  and  not  such  part  with  regard  to  which  the  value  of  a 
life  estate  therein  wtould  equal  $1,000.  McDowell,  Sheriff,  t. 
Grubbs 751 

HUSBAND  AND  WIFE.     (See  Homesteads,  2,  3,  4.) 

1.  Mortgage  by  Wife  Alone — ^Vold  as  to  Realty. — ^Under  Kentucky 

Statutes,  section  2128,  authorizing  a  married  woman  to  make 
contracts  as  though  she  was  single,  except  that  she  may  not 
mortgage  her  real  estate  without  joinder  of  her  husband,  a 
married  woman's  mortgage  of  her  real  estate  in  which  her  hus- 
band did  not  join  is  void.     Deusch,  Ac.  v.  Questa,  &c.v 474 

2.  Judgment  against  Wife— ^Binding. — Under  Kentucky  Statutes,  sec- 

tion 2128,  providing  that  a  married  woman  may  sue  and  be 
sued  as  a  single  woman,  a  judgment  against  a  married  woman 
alone,  in  an  action  to  foreclose  a  mortgage  given  by  her  in 
which  her  husband  did  not  join  as  required  by  said  section, 
is  binding  on  her  and  her  heirs.    Idem 474 

3.  Same. — The  children  of  the  wife  take  only  such  rights  as  she  had, 

and  they  are  likewise  bound  by  the  judgment  against  her. 
Idem 474 

4.  Estoppel. — In  conferring  upon  married  women  the  power  to  sue 

and  be  sued  alone,  the  Legislature  relieved  them  from  the  power 
of  their  husbands  in  all  actions,  and  the  estoppel  of  a  judgment 
operates  upon  them  in  all  cases  as  though  they  were  unmarried. 
Id€7n 474 
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5.  Wife's  Win — Ck>n8ent  of  Husband — -Devise  of  Personalty. — Gen- 

eral Statutes,  article  4,  chapter,  52,  section  15,  provides  that 
corporate  stock  transferred  to  a  feme  80ie,  and  expressed  on  the 
transfer  book  to  be  for  her  use,  could  be  disposed  of  by  will 
with  the  consent  of  her  husband,  or  without  his  consent  if  so 
expressed  in  the  deed  or  will  creating  the  trust.  Kentucky 
•Statutes,  1899,  section  2147,  converts  all  personalty  of  married 
women  into  separate  estate,  and  confers  power,  of  deposition 
by  will,  subject  to  the  provisions  of  the  act.  HfXD,  that  a 
married  woman  can  dispose  of  her  personal  estate  by  will,  with 
the  consent  of  her  husband;  the  right  having  existed  at  com- 
mon law,  and  not  having  been  abridged  by  statute.  Louisville 
City  Natl.  Bank  v.  Woolridge,  Ac 641 

6.  Fraud   as   to  Creditors. — ^Kentucky   Statutes,   1899,   section   1906, 

provides  that  every  gift,  conveyance,  etc.,  of  any  estate,  with 
intent  to  delay,  hinder  and  defraud,  shall  be  void  as  against 
creditors.  Held,  that  the  statute  refers  to  property  owned  by 
the  debtor,  and  it  Is  no  fraud  as  to  his  creditors  for  a  hus- 
band to  consent  to  a  wife's  testamentary  disposition  of  her 
personalty.     Idem 641 

7.  Remainder. — Where  a  wilt  gives  testatrix's  daughter  a  bequest, 

with  a  provision  that  if  the  daughter  die  before  testatrix  or  the 
daughter's  husband  the  legacy  shall  vest  in  the  husband,  the 
bequest  In  remainder  takes  effect  only  in  the  event  of  the  death 
of  the  first  taken  before  testatrix.     Idem 641 

INDICTMEI^S— 

See   Marriage,   1;    Office,     &c.,   8;    Penal  Actions,   1;     Physi- 
cians, 3,  4. 

INFANTS-- 

1.  Conveyance  By — Subsequent  Conveyance  After  Majority— Knowl- 

edge by  Last  Purchaser  of  First  Deed.--A  purchaser  of  .land 
from  a  grantor  who  had,  during  Infancy,  made  a  prior  oonvey- 
ance  thereof  to  another,  was  not  precluded  from  acquiring  a  good 
title  by  reason  of  his  knowledge  of  such  prior  conveyance.  Ison, 
Ac.   V.  Cornett 92 

2.  Disaffirmance — Conditions. — One  who  has  purchased  land  from  an 

infant,  and  given  In  part  consfderatlon  therefor  other  land,  which 
the  Infant  has  also  sold,  can  not  demand  of  such  infant  a  dis- 
affirmance of  the  latter  sale  as  a  condition  of  disaffirming  the 
sale  to  him.  Idem 92 

8.  Reconveyance — Election  to   Disaffirm. — A  Btepfather,  standing  to 

his  stepdaughter  In  loco  parentis,  traded  to  her,  when  she  was 
seventeen  years  of  age,  for  property  belonging  to  her,  property 
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and  money  amounting  in  all  to  $550.  When  the  daughter  be- 
came of  age,  she  elected  to  disaffirm  her  conveyance,  and  aold 
the  property  to  another  for  $1,100,  her  father  having  in  the 
meantime  cut  $200  worth  of  timber  therefrom.  Held,  that  the 
father  could  recover  the  land  which  he  had  conveyed,  so  far  as 
It  or  its  representative  was  still  retained  by  the  daughter,  and 
would  be  charged  with  the  value  of  the  timber  which  he  had 
cut,  and  the  reasonable  rental  value  of  the  land  while  in  his 
possession.     Idem 92 

4.  Real  Estate — Descent — Proceeds. — ^Kentucky  ^Statutes,    1899,    sec- 

tion 1401,  provides  that  if  an  infant  die  without  issue,  having 
the  title  to  real  estate  by  descent  from  one  parent,  the  whole- 
shall  descend  to  that  parent  and  his  or  her  kindred.  Civil 
Code  Prac,  ch.  14,  section  494,  subsec.  6,  relating  to  the  sale 
of  real  estate  of  persons  under  disability,  provides  that  if  the 
owner  of  real  estate  which  has  been  sold  under  the  provisions 
of  the  chapter  die  during  infancy  the  person  who  would  have 
been  entitled  to  the  property  shall  be  entitled  to  the  proceeds. 
One  died  in  infancy  leaving  the  proceeds  of  sale  of  real  estate 
inherited  from  her  father.  Held,  that  her  paternal  uncles  and 
aunts  were  entitled  to  the  proceeds,  to  the  exclusion  of  her 
mother.      Weisiger,  Ac.  v.  McDonald,  4kc 862 

5.  Conversion — ^Action— Parties.— ^Where  defendant  had  illegally  con 

verted  the  proceeds  of  her  infant  daughter's  real  estate,  the 
persons  entitled  thereto  had  a  right  to  sue  defendant  alone  to 
recover  it,  and  to  dismiss  as  to  others  whom  they  had  sued  with 
her.     Idem 862 

INJUNICTIONS— 

See  Mun.  Corp.,  1;  Prize  Fighting,  4. 

INSTRUCTION^— 

See  Cr.  Law.,  17,  18. 

INSURANCE  COMMISSIONER— 
See  Attorney's  Fees,  1. 

INSURANCE,  FIRE— 

1.  Adjustment  of  Losses — ^Appointment  of  Appraisers. — 'Where  a  fire 
policy  stipulates  that  the  ascertainment  of  the  amount  of  a  k)ss 
shall  be  made  by  the  insured  and  the  insurer,  and.  If  they 
differ,  then  by  appraisers,  there  must  be  a  real  difference  be- 
fore a  demand  for  appraisers  can  properly  be  made,  and  the  act 
of  the  insurer  in  merely  declining  to  pay  the  sum  fixed  in  the 
itemized  account  of  the  insured  is  not  a  disagreement  Con- 
tinental Ins.  Co.  V.  Vallandingham  ft  Gentry 287 
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2.  Defense.— /The  stipulations  In  a  fire  policy  that  if  the  insured  and 

insurer  differ  in  estimating  the  amount  of  a  loss,  appraisers 
shall  be  appointed,  and  that  no  suit  shall  be  brought  on  the 
policy  until  after  full  compliance  by  the  insured  of  the  fore- 
going requirements,  are  valid,  and  the  failure  of  the  insured 
without  good  excuse  to  submit  the  adjustment  of  the  loss  to 
appraisers  is  a  good  defense  to  a  suit  on  the  policy.    Idem. . .  .2S7 

3.  Insurer — Bad  Faith.— The  stipulations  in  a  fire  policy  providing 

for  the  adjustment  of  the  amount  of  a  loss,  if  the  insured  and 
Insurer  differ,  by  appraisers,  and  prohibiting  a  suit  on  the  pol- 
icy until  the  insured  has  complied  with  the  foregoing  require- 
ment, are  inserted  wholly  for  the  protection  of  the  insurer,  who 
will  not,  therefore,  be  allowed  to  use  them  oppressively  or  in 
bad  faith.    Idem 287 

4.  Waiver. — Where  a  fire  policy  stipulates  for  the  adjustment  of  the 

amount  of  a  loss,  in  case  the  insured  and  insurer  differ,  by 
"two  competent  and  disinterested  appraisers,"  the  insured  and 
insurer  each  selecting  one,  and  the  two  electing  a  competent 
and  disinterested  umpire,  the  insurer,  by  selecting  as  ofle  ap- 
praiser a  partisan  willing  and  anxiously  persistent  in  serving 
the  insurer's  Interests,  waives  the  appraisal  by  appraisers,  and 
the  insured  may  decline  to  renew  the  arbitration  at  the  hands 
of  such  appraiser  or  any  other.    Idem 287 

INSURANCE,  LIFE— 

1.  EJvidence — Transaction  with  Deceased  Agent. — Under  Civil  Code, 

section  606,  providing  that  no  person  can  testify  for  himself 
as  to  a  transaction  with  one  who  is  dead,  an  insured  who  was 
a  party  to  an  action  to  compel  the  Insurance  company  to  is- 
sue a  paid-up  policy  was  not  entitled  to  testily  as  to  a  con- 
version between  himself  and  an  agent  of  the  insurance  com- 
pany who  had  since  died.  Mutual  Life  Ins.  Co.  v.  O'Neil, 
Ac 742 

2.  Paid-up  Piolicy — ^Forfeiture. — Where  a  life  insurance  policy  pro- 

vided that  if  it  should  be  forfeited  the  insured  should  be  en- 
titled to  a  paid-up  policy  on  demand  within  thirty  days  after 
forfeiture  for  the  equitable  value  of  the  original  policy,  time 
was  not  of  the  essence  of  such  agreement,  and  insured  was  en- 
titled to  a  paid-up  policy  if  demanded  within  a  reasonable  time. 
Idem 742 

3.  Demand — ^Tlme — fLachea. — ^Where  an  insured  made  no  demand  for 

the  issuance  of  a  paid-up  policy  until  more  than  seven  years 
had  elapsed  after  a  forfeiture  of  his  original  policy,  and  no 
suit  was  brought  to  compel  the  issuance  of  such  paid-up  pol- 

Vol.  116-64 
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icy  until  nearly  seventeen  years  had  elapsed  after  the  right  ta 
such  policy  accrued,  such  rights  was  barred  by  laches.    Idem.. 742 

INTERSTATE  COMMERCE— 

.See  Pool  Rooms,  12. 
INTOXICATING  LIQUORS— 

1.  License   to   Retail — Application — Qualification — ^Duty    of   Court. — 

Where  an  applicant  for  a  license  to  retail  liquors  complies 
with  all  the  provisions  of  the  law,  and  there  is  no  objection 
from  any  one  of  the  legal  voters  in  the  neighborhood  In  which 
the  license  is  to  be  exercised,  nor  any  proof  that  the  applicant 
is  a  person,  of  bad  character  or  will  not  keep  an  orderly  and 
law-abiding  house,  it  is  the  plain  duty  of  the  county  judge 
to  grant  the  application.    Hodges  v.  Metcalfe  County  Court. ..524 

2.  Refusal  to  Grant — Appeal.— Where  an  appeal  is  taken  to  the  cir- 

cuit court  from  the  judgment  of  the  county  court  refusing  ta 
grant  an  application  for  a  liquor  license,  the  court  must  hear 
the  case  on  a  bill  of  exceptions  only.    Idem 524 

3.  Discretion  of  Court. — Where,  on  appeal  to  the  circuit  court  from 

the  refusal  of  the  county  court  to  grant  an  application  for  a. 
liquor  license,  the  bill  of  exceptions  showed  that  the  county 
court  had  no  discretion  in  €he  matter,  but  should  have  granted 
the  application,  the  circuit  court  should  merely  remand  the 
case,  with  directions  to  grant  the  application.    Idem 524 

JAILERS— 

1.  Cities — 'Liability  for   Keep   of  Prisoners.     Under  Kentucky   Stat- 

utes, 1899,  section  1730,  fixing  the  liability  of  a  city  for  the 
keep  of  prisoners  confined  for  a  breach  of  the  by-laws  or  or- 
dinances of  a  city  and  for  the  violation  of  a  statute  where  the 
city  gets  the  benefit  of  a  fine,  and  section  3155,  providing  that 
all  fines  and  penalties  collected  in  a  police  court  shall  be  for 
the  benefit  of  the  city,  a  city  is  liable  for  the  keep  of  all  pris- 
oners convicted  In  the  police  court  where  there  is  a  fine  im- 
posed and  the  prisoners  are  sent  to  the  county  jail,  though 
section  3151  forbids  prisoners  for  whose  maintenance  the  city 
would  be  liable  from  being  confined  except  in  the  city  work- 
house.   City  of  Lexington  v.  Gentry 528 

2.  Police  Courts. — A  county  jailer  can  not  refuse  to  receive  prisoners 

committed  to  his  custody  by  a  judgment  of  the  police  court  of 
a  city,  where  the  court  had  jurisdiction  to  try  the  offense  and 
of  the  person  charged  therewith,  though  the  commitment  should 
have  been  to  the  city  workhouse.    Idem 52S 

3.  Sheriffs. — ^A  city  Is  not  liable  to  the  sheriff  of  the  county  for 
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th»  keep  of  prisoners  committed  to  his  care  either  for  appear- 
ance or  under  sentence  when  a  fine  constitutes  no  part  of  the 
punishment,  under  Kentucky  Statutes,  1899,  section  1730,  mak- 
ing the  city  liable  for  the  keep  of  prisoners  where  it  gets 
the  benefit  of  a  fine.    Idem 528 

JUDOMENTS.  (See  Limitation,  6,  7,  8;  Trust  Estates,  9;  Coun- 
ties, 12) 

1.  Final  Judgment — On  Rule — (Res  Judicata.— JLand  having  been  sold 
under  a  judgment,  and  paid  for,  the  Judgment  was  afterwards 
vacated,  a  new  trial  ordered,  the  sale  set  aside,  and  the  pur- 
chaser adjudged  to  have  a  lien  on  the  land  for  the  price  paid. 
•The  petitioners  for  the  new  trial  took  out  a  rule  requiring  a 
party  in  the  action  to  pay  into  court  the  sum  received  by  him 
under  the  judgment.  A  demurrer  to  the  rule  was  sustained  on 
the  ground  that  the  part  of  the  order  adjudging  a  lien  on  the 
land  was  interlocutory,  and  the  petitioners  were  not  affected  there- 
by. Held,  that  this  decisions,  though  erroneous,  was  final,  and 
effective  In  bar  of  a  later' rule  for  the  same  purpose.  Stum's 
Admr.  V.   Stum,  &c 534 

JUDICIAL  SALES— 

1.  Advertisement-^Three  Days  Before  Sale — ^Dally  Paper—fiunday. — 
Where  a  decree  directs  a  sale  of  mortgaged  property  to  sat- 
isfy the  debt,  and  requires  an  advertisement  of  the  sale  in  a 
certain  paper  for  three  consecutive  days  next  preceding  the 
ady  of  sale,  in  compliance  with  Act  March  24,  1902,  (Acts  1902, 
p.  213»  c.  92),  an  advertisement  on  Thursday,  Friday  and  Sat- 
urday in  a  paper  published  daily  except  Sunday,  where  the 
sale  was  made  on  the  following  Monday,  was  sufficient.  Wil- 
son,  Ac.   V.   Petzold 874 

JURISDICTION— 

See  Non-Residents.  9;   Roads,  Ac,  1;   Cr.  Law,  11,  12;    Fer- 
ries, 2;  Appeals,  1. 

JUSTICES'  DISTRICTS— 
See  Counties,  1  to  8. 

LANDS— 

1.  Ejectment— Title  Bond— 'Exhibit— When  to  be  Filed.— A  defend- 
ant in  ejectment,  relying  on  an  equitable  title  through  a  title 
bond,  can  not  be  required  to  file  his  bond  before  the  trial. 
Civil  Code,  section  128,  provides  that  a  writing  other  than  an 
evidence  of  Indebtedness  on  which  a  party  intends  to  rely  as 
evidence  may  be  filed  with  the  pleadings,  or,  by  leave  of  court. 
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at  any  time  pending  the  action.  Burkhart  v.  Lougbridge, 
Ac 604 

2.  Execution — Proof  of. — Though  a  title  bond  is  recorded,  the  party 

relying  on  it  to  establish  title  must  prove  its  execution  afflrmar 
Uvely.     Idem 604 

3.  Defense — Time  to  Prepare. — If  a  party  in  ejectment  relying  on 

a  title  bond  to  the  premises  does  not  file  the  bond  before  trial, 
as  he  may  do  under  Civil  Code,  section  128,  the  trial  court 
can  allow  the  adverse  party  reasonable  time  after  the  bond  is 
filed  to  prepare  a  defense.    Idem 604 

4.  Issue — Notice — ^Trial. — ^A  defendant  in  ejectment  who  relies  on  a 

recorded  title  bond  which  he  claims  is  lost,  but  which  he  al- 
leges plaintiffs  had  notice  of,  is  entitled  to  have  the  issue  aa 
to  notice  tried,  even  though  he  does  not  produce  the  bond  on 
the  court's  order  to  do  so.    Idem 604 

5.  Sale  of  Mineral  iRlghts— Written  Contract— <Parol  Extension — Stat 

ute  of  Frauds. — ^Kentucky  Statutes,  1899,  section  470,  subsection 
6,  provides  that  no  action  shall-  be  brought  to  charge  any  per- 
son on  any  contract  for  the  sale  of  real  estate,  unless  in  writ- 
ing. A  written  contract  for  the  sale  o^  mineral  rights  in 
land  provided  for  the  payment  of  the  consideration  before  a 
certain  time,  and  that.  If  not  paid,  the  contract  should  be  void. 
The  consideration  not  being  paid  at  this  time,  the  parties  en- 
tered into  a  parol  agreement  extending  the  former  contract. 
Hexd,  that  as  the  original  contract  was  terminated  by  a  fail- 
ure to  make  payment  as  required,  the  parol  agreement  for  ex- 
tension of  time  was,  under  the  statute,  void  because  not  in 
writing.    McConathy,  &c.  v.  Lanham,  &c 735 

LESSOR  AND  LESSEE>— 
See  R.  R.,  1. 

LIBEL  AND  SLANDER.     (See  Bankruptcy.) 

1.  Criminal  Responslhility— *Words  Imputing  Disposition  to  Commit 

Crime. — ^A  written  communication  charging  that  a  certain  person 
would  purloin  a  printing  outfit  if  he  had  a  chance  at  It,  being  cal. 
culated  to  bring  him  into  contempt  in  the  community  in  whicb 
he  lives,  is  per  $e  actionable,  and  sufficient  to  support  an  in- 
dictment for  criminal  libel.    Browning  v.  Commonwealth 282 

2.  Privileged  Communications, — A  written  communication   charging 

that  a  certain  person  would  purloin  a  printing  outfit  if  he  had 
a  chance,  and  requesting  the  addressee  to  protect  it,  can  not 
be  held  privileged  without  the  showing  of  any  facta  which  rea- 
sonably  Induced  the  writer  to  believe  his  property  was  in  dan- 
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ger,  or  any  necessity  for  his  communication  in  reference  there- 
to.    Idem 282 

LlOBNiSE— 

See  Intoxicating  Liquors,  1,  2,  3. 

LICE3NSB    TAX— 

1.  Real  Bstate  Agent— ^Pleading— Conclusions   of  Law.-^An   allega- 

tion that  a  license  tax  of  twenty-five  dollars  on  real  estate  agents 
is  unequal,  unjust,  and  disproportionate  to  that  on  other  occu- 
pations, without  the  recital  of  any^  facts  to  support  it,  is  a 
mere  conclusion  of  law.    City  of  Covington  v.  Herzog 725 

2.  City  Ordinance — ^Taxing  Occupations— Constitutionality. — Consti- 

tution, section  174,  provides  that  all  property  shall  be  taxed 
in  proportion  to  its  value,  and  that  nothing  in  the  Constitution 
shall  be  construed  to  prevent  fhe  General  Assembly  from  pro- 
viding for  taxation  based  on  license.  Section  181  provides  that 
the  General  Assembly  may  delegate  the  power  to  cities  to  impose 
license  fees  on  trades,  occupations,  and  professions.  Held,  that 
Kentucky  Statutes,  1899,  section  3058,  authorizing  cities  of  the 
second  class  to  levy  a  tax  on  "real  estate  agents  and  brokers, 
financial  agents  and  brokers,  house  agents,  rental  agents,  loan 
and  bnokerage  companies,"  and  a  city  ordinance  levying  a  li- 
cense tax  of  twenty-five  dollars  on  real  estate  agents,  so  de- 
fined as  to  include  all  these  classes,  are  not  unconstitutional, 
though  several  occupations  are  grouped  under  one  head. 
Idem 725 

LIENS— 

See   Admiralty,   6,   7,   8;    Admrs.,    1   to   5;    Wells,   9;    Execu- 
tions, 1,  2.  ^ 

LIMITATION.     (See  Married  Women.) 

1.  City  Bonds — 'Presentation.— ^Th^  statute  of  limitations  begins   to 

run  against  an  instrument  payable  at  maturity  at  a  certain 
time  and  place  on  presentation,  tliough  there  is  no  presentation. 
Wurth  V.  City  of  Paducah 403 

2.  Promise  to  Pay  Before  the  Bar. — The  reply  in  an  action,  on  the 

original  promise  to  pay  bonds,  commenced  seventeen  years 
After  their  maturity,  alleging  that  the  debtor  at  all  times  since 
issuance  of  the  bonds  recognized  them  as  its  indebtedness,  and 
within  the  last  fifteen  years  promised  to  pay  them,  is  ineffect- 
ual to  take  the  case  out  of  the  bar  of  the  statute,  it  not  alleg- 
ing that  the  promise  to  pay  was  made  before  the  bar,  and 
within  the  statutory  period,  while  the  debtor  was  legally  bound 
to  pay  the  bonds.    Idem 403 
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3.  City  Council— Authority  to  Extend  Liability. — ^The    mayor    and 

council  of  a  city  can  not,  without  legislative  authority,  extend 
its  liability  for  its  indebtedness,  beyond  the  express  terms  of 
its  bonds,  so  as  to  remove  the  bar  of  the  statute.    Idem 403 

4.  Levying  Tax. — The  levying  and   collection  of  a  tax  by  a  city 

to   pay  its  bonds   does   not  extend  the  time  for  suit  oa  the 

bonds.     Idem 403 

6.  Trust  Fund. — The  levying  and  collection  of  a  tax  by  a  city  to 
pay  its  bonds  does  not  make  the  taxes  a  trust  fund  for  pay- 
ment of  the  bonds,  suit  on  which  is  barred  by  limitations. 
Idem 403 

6.  Judgment — Execution  Therein — Effect. — ^An  execution    issued    in 

the  name  of  a  foreign  administrator  on  a  Judgment  rendered  in 
favor  of  the  decedent  suspends  the  running  of  the  limitations 
fixed  by  Kentucky  Statutes,  1899.  section  2514,  providing  that 
an  action  on  a  judgment  shall  be  commenced  within  fifteen 
years  from  the  date  of  the  last  execution,  though  the  adminis- 
trator failed  to  give  the  bond  required  by  Civil  Code  Practice, 
section  404,  requiring  a  foreign  administrator  to  give  a  bond 
conditioned  on  his  disposing  according  to  law  of  any  property 
received  on  the  execution.    McDonald  v.  Stem  bridge's  Admr.  .731 

7.  Judgment — ^Foreign    State — ^Effect.— Constitution    United    States, 

article  4,  section  1,  requires  full  faith  and  credit  to  be  given 
in  each  State  to  the  judicial  proceedings  of  every  other  State, 
and  Rev.  St.  U.  S..  section  905  (U.  S.  Comp.  St.,  1901.  p.  677). 
provides  that  the  judgment  of  any  court  of  any  State  shall 
have  the  same  force  and  effect  in  any  other  State  as  in  the 
State  where  rendered.  Held,  that  whether  a  Judgment  dis- 
missing as  action  on  a  note  in  New  York  on  the  ground  that  it 
was  barred  by  limitations  ^of  that  /State  was  a  determination  on 
the  merits  of  the  case,  and  therefore  barred  another  action 
on  the  note  In  Kentucky,  defended  on  the  effect  which  would 
be  given  to  such  judgment  by  the  courts  of  New  York.    Brand 

V.    Brand,   &c 785 

S.  Non-ResI dent— Plea  in  Bar— Remedy. — Plaintiff  held  a  note  against 
defendant,  who  was  a  resident  of  New  York,  and  for  the  pur- 
pose of  collection  only,  assigned  it  to  G.,  who  brought  suit 
thereon  in  New  York,  in  which  the  court  directed  judgment  for 
defendant  on  the  ground  that  the  action  was  barred  by  the  New 
York  statute  of  limitations.  Thereafter  plaintiff  brought  suit  on 
the  note  in  Kentucky,  and  defendant  pleaded  the  New  York 
judgment  as  a  bar.  Held,  that  since,  under  the  decisions  of 
New  York,  a  judgment  based  solely  on  the  statute  of  limita- 
tions is  held  to  affect  the  remedy  only,  and  not  the  cause  of 


Digitized  by  VjOOQIC 


Vol  116] lyPEX.  1015 

Limitation — ^Low^st  and  Best  Bfdder. 

LIMITATION— Continued. 

action,  such  judgment  was  no  bar  to  plaintirs  action  In  Ken- 
tucky, where  a  dilTerent  statute  of  limitations  prevailed. 
Idem 785 

LIS  PBNI>BNS— 

See  Administrators,  1  to  5. 

LOCAL  OPTION  LAW— 

1.  Requiring  Bond    tor  Good    Behavior— Validity. — ^Act  March   11, 

1902  (Acts  1902,  p.  41,  chap.  14),  entitled  ''An  act  for  the 
better  enforcement  of"  the  local  option  act  of  March  10,  1894 
(Acts  1894,  p.  123,  chap.  52),  "and  to  amend  section  4"  there- 
of, and  which  defines  the  essentials  of  an  indictment  for  a  vlo* 
lation  of  the  law,  makes  it  unlawful  for  any  person  to  furnish 
another  liquor  in  a  local  option  district,  declares  that  the  pos- 
session of  a  United  iStates  license  shall  be  prima  facie  evidence 
of  guilt,  authorizes  the  court  to  require  one  on  a  second  con- 
viction to  give  a  bond  for  his  good  behavior,  provides  that  th€ 
place  of  sale  of  liquors  shipped  into  a  local  option  district 
shall  be  the  place  where  the  money  is  paid  or  goods  delivered, 
and  prohibits  the  sale  of  liquor  in  any  local  option  district,  re* 
lates  only  to  one  subject,  which  is  expressed  in  its  title,  within 
Constitution,  section  51.     Hyser  v.  Commonwealth 410 

2.  Second  Conviction. — Act  March  11,  1902,  section  3  (Acts  1902,  p. 

42,  chap.  14),  providing  that  on  the  second  or  any  subsequent 
conviction  for,  a  violation  of  the  local  option  law  the  court  shall 
require  the  defendant  to  execute  a  bond  for  his  "good  be- 
havior" for  twelve  months,  is  not  void  for  uncertainty  because 
of  the  use  of  the  phrase  "good  behavior."    Idem 410 

3.  Double  Punishment.— 'The  section  is  not  unconstitutional  as  im- 

posing double  punishment,  the  requirement  of  the  giving  of 
the  bond,  if  regarded  as  a  punishment,  being  not  for  the  former 
offenses,  but  such  former  offenses  merely  aggravating  the  last 
offense,  and  the  provision  being  merely  declaratory  of  the  com- 
mon law.  Idem 410 

4.  Same.— Act  March   11,  1902,  section  3    (Acts  1902,  p.   42,   chap. 

14),  providing  that  "on  the  second  or  any  subsequent  conviction 
for  a  violation"  of  the  local  option  law  the  court  shall  require 
defendant  to  execute  a  bond  for  his  good  behavior,  refers  to  a 
conviction  of  defendant  for  an  offense  committed  after  his  con- 
viction for  a  previous  offense.  Idem 410 

LOWEST  AND  BEST  BIDDER— 
Street  Imp.,  1,  2,  3. 
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MANDAMUS— 

See  Office,  Ac.,  3. 

MARRIAGE— 

1.  Wrongful  .Solemnizing— Accessories — Indictment — Under  Statutes 

(1899).  section  2110,  making  It  a  penitentiary  oltense  for  one  not 
authorized  to  solemnize  a  marriage  under  a  pretense  of  having 
authority,  and  section  1128,  providing  that  in  all  felonies  ac- 
cessories before  the  fact  shall  be  liable  to  the  same  punish- 
ment as  principals,  an  indictment  alleging  that  one  solemnized 
a  marriage  between  defendant  and  another,  and  that  defend- 
ant procured  him  to  so  solemnize  it,  knowing  that  he  did  not 
have  authority,  is  sufficient.    Barclay  v.  Commonwealth 275 

2.  Though  Statutes    (1899)    section    2102,    provides  that  no    mar- 

riage solemnized  before  any  person  professing  to  have  authot- 
ity  therefor  shall  be  invalid  for  want  of  such  authority,  the 
rule  that  a  wife  can  not  testify  against  her  husband  does  not 
apply  on  prosecution  of  the  man  for  procuring  one  without  aa- 
thority  to  solemnize  his  marriage,  though  the  woman  did  not 
know  that  the  person  solemnizing  it  did  not  have  authority. 
Idem.    275 

3.  To  show  that  a    mock  marriage   took  place  in  the    State,  one 

who  knew  the  place,  but  did  not  know  the  location  of  the  State 
line,  may  testify  to  having  shown  it  to  another,  and  he  may 
testify  to  her  having  shown  it  to  him.    Idem 275 

4.  Witnesses  may  testify  to  admissions  made  to  them  by  defend- 

ant. Idem 275 

5.  Refusal  to  open  the  case  during  the  argument,  and  allow  in- 

troduction of  newly  discovered  evidence,  going  only  to  impeach 
a  witness'  testimony,  is  not  an  abuse  of  discretion.    Idem 275 

6.  Testimony  as  to  what  a  witness  said  when  persons  went  to  take 

his  testimony,  being  competent  only  to  contradict  his  testimony, 
is  not  admissible,  proper  foundation  for  the  contradiction,  by 
his  being  asked  as  to  the  statements,  not  having  been  laid. 
Idem 275 

MARRIED  WOMEN— 

1.  Right  to  Sae—i.lmitation— Statutes — Implied  Repeal.— Kentucky 
Statutes,  1899,  section  2506,  providing  that  if,  at  the  time  the 
right  of  any  person  to  bring  an  action  for  the  recovery  of  real 
property  accrued,  such  person  was  a  married  woman,  she  may, 
though  the  period  of  "fifteen  years  has-  expired,  bring  an  action 
within  three  years  after  such  disability  is  removed,  is  not 
repealed  by  section  2128,  providing  that  a  married  woman  may 
take,  acquire,  and  hold  property,  make  contracts,  and  sue  and  be 
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sued,  as  a  single  woman,  etc.     Sturgill,  &c.  v.  Chesapeake  ft 

Ohio   Ry.   Co 669 

Higgins  V.  Stokes,  &c 664 

MASTER  AND  SERVANT— 

1.  Inadequate  AsslBtance — Negligence. — A  master  is   liable   for  the 

injury  sustained  by  a  servant  while  unloading  steel  shafts  from 
a  car  by  reason  of  the  foreman's  failure  to  exercise  ordinary 
care  in  providing  a  sufficient  number  of  men  to  assist  in  doing 
the  work.    Illinois  Cent  R.  R.  Co.  v.  Langan 318 

2.  Assumption  of  Risk. — A  servant  employed  to  unload  steel  shafts 

from  a  car  did  not  assume  the  risk  incident  to  the  master  em- 
ploying an  inadequate  force  to  assist  where  the  probability  of 
injury  was  such  that  the  judgment  of  prudent  men  might  differ 
on  the  certainty  of  Its  happening,  or  with  reference  to~  whether 
the  force  was  reasonably  adequate  to  perform  the  work,  and 
where  the  master  insisted,  after  objection,  that  the  servant  pro- 
ceed with  the  work.    Illinois  Central  R.  R.  v.  Langan 318 

3.  Dangerous  Service — Negligence  of  Mastei^-iDuty  to  Provide  Safe 

Premises.— *An  employe  at  a  factory  was  injured  while  car- 
rying a  bucket  of  heavy  fluid  up  some  movable  steps  to  pour  into 
a  revolving  cylinder,  when,  by  something  giving  way,  he  was 
thrown  into  the  cylinder  and  three  ribs  broken  and  his  arm  so 
injured  that  it  had  to  be  amputated.  He  knew  the  work  was 
dangerous,  and  had  worked  therer  before,  but  not  within  the 
past  year.  Held,  that  whilst  it  is  the  duty  of  the  servant  to 
exercise  that  degree  of  care  which  is  commensurate  with  the 
character  of  his  employment  in  order  to  protect  himself  from 
injury,  and  If  he  fails  to  exercise  this  care  he  can  not  re- 
cover for  an  injury  to  which  his  own  negligence  has  contrib- 
uted, it  is  the  primary  duty  of  the  master  both  to  provide  and 
keep  in  a  reasonably  safe  condition  the  place  of  work,  and  this 
duty  is  more  important  than  the  duty  of  the  servant  to  use 
reasonable  care  to  protect  himself.  Henderson  Tob.  Ext  Works 
V.   Wheeler 322 

4.  Minute  Examination  not  Required  of  Servant — Primary  Liability. 

of  Master. — Where  the  servant  was  directed  by  his  master's 
foreman  to  work  In  a  dangerous  place,  where  neither  the  step 
nor  the  foundation  afforded  a  safe  place  in  which  to  perform 
such  dangerous  service,  the  servant  was  not  required  to  make 
a  minute  examination  of  the  approaches  thereto,  but  had  a  right 
to  believe  that  they  were  safe;  and  the  master  can  not  escape 
his  primary  liability  to  keep  tbe  place  safe  by  charging  that 
it  was  the  duty  of  the  servant  to  have  carefully  examined  the 
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approaches  and  the  steps  before  obeying  the  command  of  the 
foreman.     Idem 322 

5  Question  tor  Jury. — ^The  care  which  parties  are  required  to  use 
in  the  discharge  of  their  respective  duties  varies  so  much  with 
the  situation  of  the  parties  and  the  circumstances  of  each  partic- 
ular case  that  it  is  the  policy  of  the  law  to  leave  questions  of 
this  kind  to  the  Jury.    Idem 322 

6.  Saw  Mill — Personal  Injury — ^Etoploye — Fellow  Servant — ^Plalntlff. 

who  was  employed  in  a  sawmill  in  setting  the  "dogs"  in  a  log 
to  hold  it  firmly  on  the  saw  carriage,  was  not  a  fellow  servant 
with  one  whose  duty  it  was  to  inspect  the  logs  before  they  came 
to  the  carriage  for  the  purpose  of  removing  spikes  driven  in 
the  Logs  for  rafting,  and  if  the  negligence  oi  such  person  re- 
sulted in  the  breaking  of  a  saw,  injuring  plaintiff,  he  might 
recover.    Covington  Sawmill  ft  Mfg.  Co.  v.  Clark 461 

7.  Petition — JAlternative  Allegations. — In  an  action  for  injuries  re- 

ceived from  the  breaking  of  a  saw  the  petition  was  not  de- 
fective for  averring  in  the  alternative  that  defendant  was 
guilty  of  negligence  either  in  running  the  saw  too  rapidly, 
or  because  of  some  iron  Being  in  the  logs,  or  because  of  some 
defect  in  the  saw,  and  that  defendant  was  negligent  in  not 
remedying  the  defect  in  the  saw  or  timber.    Idem 461 

8.  Cured  by  Verdict. — ^Though  the  averments  as  to  the  existence  of 

iron  in  the  log,  which,  on  trial,  proved  to  have  been  the  cause 
of  the  accident,  were  meager,  the  defect  was  cured  by  ver- 
dict.    Idem,    461 

9.  Negligence  of  Log  Inspector. — If  a  log,  the  sawing  of  which  broke 

a  saw  and  injured  on  employe,  had  been  inspected  by  the 
employer's  inspector,  and  he  failed  to  exercise  such  care  as 
is  ordinarily  exercised  by  ordinary  careful  persons  under  the 
same  circumstances,  and  the  injury  resulted  solely  from  such 
want  of  care,  plaintiff  was  entitled  to  recover.    Idem 461 

10.  New  Trials. — 'Rulings  on  motion  for  new  trial  will  not  be  dis- 
turbed unless  it  appear  that  the  discretion  of  the  court  has 
been  abused.    Hurt  v.  L.  ft  N.  R.  R.  Oo 545 

11.  Discretion  of  Court. — ^Where  the  trial  judge  is  convinced  that 
the  verdict  has  been  returned  either  unde<r  a  misunderstanding 
on  the  part  of  the  jury,  or  because  of  prejudice  or  other  undue 
influence,  it  is  his  duty  to  set  it  aside.    Idem 545 

12.  Negligence — Instruction — ^Plaintiff  mounted  a  moving  car  and  at- 
tempted to  set  the  brake,  when  "something  slipped  or  gave 
way,"  and  he  fell  in  front  of  the  car.  There  was  evidence  in 
an  action  for  the  injury  that  he  was  using  a  brake  stick,  con- 
trary to  the  rules  of  the  company.     Held,  that  it  was  proper 
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not  to  submit  to  the  Jury  the  question  of  negligence  in  deliver- 
ing the  car  at  a  dangerous  rate  of  speed,  since,  if  the  brake  was 
in  proper  condition,  the  speed  could  not  have  caused  the  injury, 
and,  if  defective,  the  speed  was  immaterial.    Idem 545 

13.  Evidence  Scintilla.— A  brakeman  was  giving  a  brake  wheel  a 
hard  turn,  when  "something  gave  way,"  and  he  fell  and  was  in- 
jured; and  It  was  his  theory  that  the  brake  chain'  was  too 
long,  so  that  it  lapped  on  itself,  and  when  he  put  the  force  on, 
the  chain  slipped.  There  was  no  evidence  that  the  brake  was 
defective,  but  one  witness  testified  he  examined  a  car  which  had 
been  pointed  out  by  "some  railroad  employes"  on  the  following 
day,  and  that  one  of  the  links  of  the  brake  chain  was  pressed 
together.  Held,  that  there  was  a  scintilla  of  evidence,  requir- 
ing the  case  to  go  to  the  Jury.  Idem 545 

14.  Setting  Aside  Verdict.-~iA  verdict  is  not  to  be  sustained  upon 
a  mere  scintilla  of  evidence,  where  it  is  flagrantly  against  the 
weight  of  all  the  evidence.    Idem 545 

15.  Failure  of  Proof. — In  a  servant's  personal  injury  action,  where 
the  circumstances  show  nothing  as  to  the  real  cause,  but  leave 
it  to  conjecture  whether  it  was  the  negligence  of  the  master, 
the  fault  of  the  injured  servant,  or  an  unaccountable  accident, 
there  is  a  failure  of  proof.  Idem 545 

MEASURE  OF  DAMAGES— 
See  Contracts,  9. 

MISFEASANCEJ- 

See  Office,  &c.,  8. 

MUNICIPAL  CORPORATIONS.     (See  Limitation,  1  to  5.) 

1.  Gas  Companies — Exclusive  Franchise — Rival  Claim — Injunction. — 

Where  the  exclusive  franchise  to  furnish  light  to  a  city  has 
been  granted  to  a  gas  and  electric  light  company,  and  another 
company  also  claims  such  right,  thereby  casting  a  cloud  on 
the  title  of  the  first  company  to  the  right  claimed  by  it,  in- 
junction to  restrain  the  second  company  from  setting  up  such 
exclusive  right  Is  the  proper  remedy,  though  the  first  company 
is  not  In  possession  of  the  streets.  People's  Electric  Light  & 
Power  Co.  v.  Capital  Gas  &  Electric  Light  Co 76 

2.  Pleading— <Jhamperty. — In  an  action  by  a  gas  and  electric  light 

company,  claiming  that  the  exclusive  franchise  to  light  the  streets 
had  been  granted  to  It,  to  restrain  another  company  from  set- 
ting up  a  claim  to  a  similar  exclusive  right,  a  plea  of  cham- 
perty by  defendant,  on  the  ground  that  it  had  the  exclusive 
right  to  furnish  light  at  the  time  the  plaintiff's  franchise  was 
granted,  was  demurrable.    Idem 76 
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3.  Defenses — ^A  plea  denying  that  the  sale  of  the  franchise  to  ap- 

pellant was  advertised,  or  that  bids  were  publicly  received 
therefor,  or  that  the  franchise  was  sold  to  appellant  as  the 
highest  and  beet  bidder,  stated  a  good  defense.-  Idem 76 

4.  Charter  Rights. — ^Where  the  charter  of  a  gas  company  did  not 

authorize  it  to  furnish  any  other  light  than  gas,  and  it  had 
no  facilities  for  so  doing,  a  franchise  granted  by  a  city  to  such 
company,  giving  it  the  exclusive  right  to  use  the  streets  to 
furnish  gas  and  "other    illuminating    light,"  was  void   as    to 

'other  illuminating  light"     Idem. . .  ^ 76 

5  Deed — Construction. — lA  city  contracted  to  deed  its  gas  plant  and 
grant  an  exclusive  franchise  to  furnish  gas  and  other  light  to 
a  company  whose  charter  gave  it  no  right  to  furnish  any  light 
but  gas.  The  deed  was  made  to  an  assignee  of  this  company, 
and  the  assignee's  charter  provided  that  it  should  furnish  gas 
and  electric  light.  The  deed  imposed  no  obligation  on  the 
grantee  to  furnish  any  other  light  than  gas.  Held,  that  The 
deed  did  not  give  the  grantee  an  exclusive  right  to  furnish 
electric   light.     Idem 76 

6.  Contracts — ^EJffect. — Contracts  made  by  the  grantee  with  the  city 

with  reference  to  furnishing  electric  lights,  which  did  not  im- 
pose on  the  company  any  duty  to  furnisfi  such  light,  did  not 
give  the  company  an  exclusive  right  to  furnish  electric  light. 
Idem 76 

7.  Enlarging   Franchise. — Under   Constitution,    section    164,    provid- 

ing that  before,  granting  any  franchise  for  a  term  of  years, 
a  city  shall  receive  bids  therefor  and  award  the  same  to  the 
highest  and  best  bidder,  a  city  can  not  enlarge  a  franchise  al- 
ready granted,  except  by  award  to  the  highest  and  best  bidder. 
Idem 76 

8.  Right  of  Way— Street  Improvement.— 'A  strip  of  land  appropri- 

ated to  use  by  a  railroad  as  a  right  of  way,  is  a  "lot*'  within 
the  meaning  of  the  statute  governing  street  impnovements  and 
is  liable  to  an  assessment  for  a  street  improvement  Flgg  v. 
U  &  N.  R.  R.  Co 135 

9.  Power  to  Create  Offices. — ^Under  the  Constitution  and   its  char- 

ter, the  city  of  Lexington  has  no  power  to  create  any  office  or 
officers  other  than  those  provided  for  therein.    Lowery  v.  City 

of   Lexington 157 

lO!  Invalid  Delegation  of  Power  by  Statute. — ^An  ordinance  of  a  city 
providing  for  the  construction  of  a  sewer  system,  and  appoint- 
ing certain  persons  to  superintend  its  construction,  employ  a 
sanitary  engineer,  advertise  for  and  receive  bids,  fixing  such  re- 
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strictions  and  limitations  as  they  might  determine,  not  being 
required  to  report  to  the  council  any  bids  which.  In  their 
judgment,  the  city  should  not  accept,  was  an  invalid  delegation 
of  powers  delegated  to  the  council  by  Kentucky  Statutes,  1899, 
section  3058,  giving  to  the  city  council  of  that  city  the  power 
and  authority,  by  ordinance,  to  establish,  erect,  and  maintain 
sewers.   Idem 157 

11.  Liquor  Ordinance — ^Validity.— *An  ordinance  entitled  an  ordinance 
^      prohibiting  the  dispensing  of  spirituous  liquors  during  certain 

hours,  closing  saloons,  ooftee  houses,  and  like  places  of  bus- 
iness during  such  period,  and  requiring  the  removal  of  obstruc- 
tions to  the  interior  view  from  saloons,  ooffee  houses,  or  likd 
places  of  business,  is  not  repugnant  to  Kentucky  Statutes,  sec- 
tion 3059,  providing  that  no  ordinance  shall  embrace  more  than 
one  subject  which  shall  be  expressed  in  the  title.  Mc- 
Nulty,  &c.  V.  Toof,  &c 202 

12.  Same. — Under  Kentucky  Statutes,  section  3058,  conferring 
power  on  certain  cities  to  regulate  the  selling  or  giving  away 
of  spirituous  liquors  by  any  person  within  the  city  other  than, 
those  duly  licensed,  and  to  pass  such  ordinances  as  may  be 
expedient  in  maintaining  the  peace,  good  government,  health, 
and  welfare  of  the  city,  an  ordinance  prohibiting  the  dispens- 
ing of  spirituous  liquors  between  certain  hours  of  the  night, 
requiring  the  closing  of  saloons,  and  the  removal  of  obstruc- 
tions from  the  interior  view  of  saloons,  is  authorized.    Idem . .  202 

13.  Druggists.— ^A  provision  In  the  ordinance  prohibiting  druggists 
from  dispensing  spirituous  liquors  between  certain  hours  of 
the  night  is  invalid,  a  druggist  not  being  permitted  to  dispense 
liquors  at  any  time  as  a  drink.    Idem 202 

14.  Wholesale  Liquor  Dealers. — ^The  ordinance,  in  prohibiting  whole- 
sale liquor  dealers  from  dispensing  liquors  during  certain  hours, 
is    invalid.     Idem 202 

15.  Entering  Saloon. — An  ordinance,  in  declaring  that  the  entrance 
or  exit  of  any  person  from  any  saloon  during  the  hours  spec- 
ified that  same  should  be  closed  should  be  prima  facie  evidence 
of  Its  violation  Is  Invalid,  as  an  attempt  to  legislate  on  the 
weight  and  effect  of  evidence.    Idem 202 

16.  Invalid  In  Part. — iWhere  the  Invalid  provisions  of  an  ordinance 
can  be  eliminated  without  affecting  the  remainder,  It  will  not 
be  Invalid  in  toto.  Idem 202 

17.  Penalties. — In  an  action  for  the  penalty  for  violating  an  ordi- 
nance requiring  the  closing  of  saloons,  an  answer  controverting 
the  validity  of  the  ordinance  because  It  had  not  been  published 
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as  required  by  Kentucky  Statutes,  section  3045,  may  be   filed, 
and  tbe  question  of  fact  investigated.    Idem 203- 

18.  Recording  Ordinances. — ^Under  Kentucky  Statutes,  section  3063, 
providing  that  the  general  council  shall  cause  all  ordinance 
passed  by  them  to  be  fairly  recorded  in  the  Journal  of  pro- 
ceedings, an  answer  in  an  action  for  the  penalty  for  violat* 
ing  an  ordinance  averring  that  the  ordinance  was  not  recorded 
in  the  Journal  on  the  days  it  passed  the  respective  houses  is 
insufficient,  as  it  does  not  aver  that  the  proceedings  of  the  board 
were  not  recorded  at  all.    Idem 20S 

19.  Electric  Plant — ^Municipal  Ownership — Defective  Appliance. — 
Where  a  municipal  corporation  owned  and  operated  an  electric 
light  plant,  the  degree  of  care  required  in  the  maintenance  of 
its  wires  for  the  distribution  of  electricity  was  not  the  same  as. 
that  required  with  regard  to  the  safe  condition  of  its  streets, 
but  it  was  bound  to  know  whether  its  appliances  were  reason- 
ably safe,  and  to  keep  them  in  a  reasonably  safe  condition.  City 
of  Owensboro  v.  Knox's  Admr 451 

20.  Negligence — Prima  Facie  Case. — 'Where  plaintiff's  intestate  came 
in  contact  with  a  live  electric  wire,  which  conducted  an  elec- 
tric current  to  a  short  post  near  a  sidewalk,  and  intestate  was 
injured  either  by  the  imperfect  Insulation  of  the  wire,  or  by  the 
negligence  of  the  owner  of  the  electric  plant  in  failing  to  keep 
other  wires  from  coming  in  contact  with  the  wire  in  question, 
without  intestate  having  any  reason  to  suspect  the  dangerous 
condition  of  the  wire,  such  circumstances  establish  a  prima 
facie  case  of  negligence.  Idem 451 

21.  Trial — ^Verdict — Harmless  Error. — Where,  in  an  action  for  in- 
juries, the  verdict  in  favor  of  plaintiff  barely  compensated  klm 
for  the  injury  resulting  to  his  intestate,  and  was  supported 
by  the  evidence  without  regard  to  the  testimony  of  a  partic- 
ular witness,  Improper  argument  of  plaintiff's  counsel  with  re- 
gard to  such  witness  was  harmless.    Idem 451 

£2.  Public  School  Building— Negligent  Maintenance— Liability  of 
City.— A  municipal  corporation,  having  power  to  acquire  and 
hold  real  estate,  is  exempt  from  liability  for  damages  for  per- 
sonal Injuries  sustained  by  negligence  in  the  maintenance  of 
such  property  owned  by  it,  which  is  in  the  possession  and  con- 
trol of  a  common  school  district  and  used  for  school  pur- 
poses, the  building  being  owned  not  for  private  or  municipal 
uses,  but  for  a  public  purpose.  Ernst  v.  City  West  Coving- 
ton  650 

23.  Street  Sprinkling— Public  Purpose— Taxatlon.—The  sprinkling  of 
city  streets,  being  necessary  to  preserve  the  public  health  and 
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comfort,  is  a  public  purpose;  and  hence  an  ordinance  levying 
a  tax  for  street  sprinkling  purposes  is  XMt  unconstitutional, 
under  Const.,  section  171,  providing  that  taxes  shall  be  levied 
and  collected  for  public  purposes  only.  May  dwell,  &c,  v.  City 
of   Louisville 885 

NEGLIGENCE— 

See  Master,  &c.,  12;    Mun.  Corp.,   19,   20,  21,   22;    R.   R.,   15, 
16;  Removal  of  Causes,  4;  Telegraphs,  2,  3,  4;  Automobiles,  3. 

NEW  TRIALS— 

See  Master,  &c.,  10. 
NONRESIDENTS.     (See  Limitation,  8.) 

1.  Process— Substituted   Service.— <:;ivil   Code,    section    51,    subdivis- 

ion 6,  providing  that  "in  actions  against  an  individual  resid- 
ing in  another  State,  or  a  partnership,  association,  or  Joint 
stock  company,  the  members  of  which  reside  in  another  State, 
engaged  in  business  in  this  State,"  substituted  service  may 
be  had,  authorizes  substituted  service  on  a  non-resident  in- 
dividual.    Guenther  v.  American  Steel  Hoop  Co 580 

2.  Presumption. — ^As  non-residents  ard  presumed  to  be  without  the 

State,  it  is  not  necessary  to  show,  in  order  to  sustain  sub- 
stituted service  on  a  non-resident  as  authorized  by  Civil  Code, 
section  51,  subdivision  6,  that  he  was  at  that  time  outside  the 
State.     Idevi 580 

3.  Service  on  Agent.— Civil  Code,  section  51,   subdvislon   6,  provid- 

ing that,  in  the  case  of  non-residents  doing  business  within 
the  State,  substituted  service  may  be  made  upon  their  man- 
agers, agents,  or  persona  In  charge  of  such  business,  is  not 
Invalid  as  providing  for  insufficient  notice.  Idem 580 

4  Constitution. — Civil  Code,  section  51,  subdivision  6,  authorizing 
substituted  service  on  non-residents,  does  not  violate  Consti- 
tution of  the  United  States,  article  4,  section  2,  providing  that 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  several  States.    Idem 580 

5.  Answer — Waiver. — ^A  denial  In  an  answer  that  defendant  is  a 
non-resident  on  whom  substituted  service  is  authorized  by  Civil 
Code,  section  51,  subdivision  6,  is  immaterial,  as  answering 
waives  the  question  of  sufficiency  of  service.    Idem 580 

^.  Conclusion  of  Law. — In  a  suit  for  the  price  of  goods,  a  denial  that 
defendant  Is  Indebted  In  any  sum'  Is  a  conclusion  of  law. 
Idem 580 

7.  Promise  to  Pay — Denial. — In  a  suit  for  the  price  of  goods,  a  de- 
nial that  defendant  agreed  or  promised  to  pay  the  money  sued 
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for  constitutes  no  defense,  where  allegations  in  the  petitioa 
that  the  goods  were  aold  and  delivered  at  defendant's  special 
instance  and  request,  and  at  prices  set  out  in  an  itemized  ac- 
count filed  therewith,  are  not  controverted.    Idem 580 

8.  Counterclaim — Contractual  Obligation.— In  a  suit  for  the  price  of 

goods,  defendant  alleged  in  his  counterclaim  for  failure  to  de- 
liver in  time  that,  though  the  incorporation  of  plaintiff  had  been 
eifected  subsequent  to  the  breach  by  his  original  vendor,  yet 
it  had  been  previously  agreed  upon  by  the  original  vendor  and 
others;  that  such  vendor  had  closed  its  plant  for  the  purpose 
of  taking  stock,  with  a  view  to  the  consolidation,  and  that 
plaintiff  had  been  incorporated  for  the  purpose  of  taking  the 
contracts,  assets,  business,  good  will,  and  liabilities  of  the  con- 
solidating firms,  and  did  take,  pursuant  to  the  agreement,  all 
the  contracts  of  the  original  vendor,  including  defendant's,  and 
undertook  to  carry  the  same  out;  that  plaintiff  took  posses- 
sion and  contfol  of  the  original  vendor's  plant,  and  agreed  ta 
carry  out  the  contract  with  defendant;  and  that  plaintifTs  in- 
corporation was,  in  part,  to  enable  it  to  do  so.  Held,  demur- 
rable, as  not  alleging  enough  to  show  that  plaintiff  had  as- 
sumed a  contractual  obligation  to  defendant,  which  had  ripened 
into  a  liability  before  plaintiff  came  into  existence.    Idem.... 580 

9.  Action — Attachment — Nton-Residenfc — Jurisdiction. — Civil  Code, 
section  194,  provides  that  a  plaintiff  may  at  or  after  the  com- 
mencement of  an  action,  have  an  attachment  against  the  property 
of  the  defendant  as  a  securtiy  for  the  satisfaction  of  any  judg- 
ment he  may  recover  against  a  defendant  who  is  a  non-resi- 
dent of  the  State.  Hexd,  that  where  a  non-resident  defendant 
had  property  within  the  State,  a  circuit  court  of  a  county  where 
such  property  was  located  acquired  Jurisdiction  of  the  defend- 
ant to  the  extent  of  the  value  of  such  property  by  the  levy  of 
an  attachment  thereon.     Brand  v.  Brand,  &c 785 

10.  Pleading — ^Appearance.—Whero  a  non-resident  sued  by  attach- 
ment appeared  and  demurred  to  the  petition  for  alleged  want 
of  Jurisdiction  of  the  court,  and,  after  his  demurrer  was  over- 
ruled, he  appeared  and  pleaded  to  the  merits,  the  court  thereby 
acquired  Jurisdiction  of  his  person.    Idem 78S 

NONUSER— 

See  Roads,  &c.,  2,  3.  4,  5. 

OFFICE  AND  OFFICER.     (See  Mun.  Corp.,  9.) 

1.  Police  Judge — ^Vacancy — Appointment — City  Council — Governor — 
Powers. — Constitution,  section  152,  provides  that  vacancies  in  all 
offices  for  the  State  at  large,  or  districts  larger  than  a  county,. 
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shall  be  filled  by  appointment  of  the  Governor,  and  that  all 
other  appointment  shall  be  made  as  prescribed  by  law.  Ken- 
tucky Statutes*  section  3551,  declares  that  if  a  vacancy  shall 
occur  in  any  office  which  the  city  council  has  the  right  to  fill 
by  appointment,  such  vacancy  may  be  filled  by  it  for  the  re- 
mainder of  the  unexpired  term;  and  section  3552  provides  that 
if  a  vacancy  shall  occur  in  any  elective  office,  including  the 
office  of  oouncllman,  such  vacancy  shall  be  filled  by  the  council, 
subject  to  the  provisions  of  the  Constitution.  (Section  3758  re- 
quires the  Governor  to  issue  commissions  to  certain  officers,  and 
provides  that  should  a  vacancy  in  any  of  such  offices  occur  where 
there  is  no  provision  of  law  for  filling  the  ssbne,  the  vacancy 
shall  be  filled  by  the  Oovernor.  Held,  that  since  Kentucky 
Statutes,  section  3510,  provides  that  the  office  of  police  Judge 
of  a  city  may  be  filled  by  election  4or  by  appointment  of  the 
council,  as  it  may  determine  by  ordinance,  where  a  vacancy 
occurred  in  the  office  of  police  Judge  'the  city  council  had  au- 
thority to  fill  the  same  under  sections  3551,  3552.  Traynor  v. 
Beckham 13 

2.  Commission — Under  *Kentucky   Statutes,   section   3758,   providing 

that  police  Judges  shall  have  commissions  issued  to  them  by  the 
Governor,  where  a  police  Judge  was  legally  appointed  by  a  city 
council  to  fill  a  vacancy,  the  Governor  was  under  a  ministerial 
duty  to  the  appointee  to  issue  such  commission.    Idem 13 

3.  Ministerial  Duties — ^Mandamus. — Where  the  Governor  of  a  State 

refused  to  perform  the  ministerial  duty  of  issuing  a  commission 
to  a  police  Judge  legally  appointed  by  a  city  council,  as  required 
By  Kentucky  Statutes,  section  3758,  mandamus  was  maintainable 
against  the  Governor  to  compel  the  Issuance  of  such  commission. 
Idem 13 

4.  County  Judge — Salary. — Where  the  fiscal  oourt  failed  to  fix  the  sal- 

ary of  the  county  Judge  for  his  entire  term  before  his  election  or 
quallficatiom,  as  it  is  required  to  do  by  Constitution,  sections  161, 
235,  it  may  fix  such  salary  thereafter.  Butler  County  v. 
James 575 

5.  Change  During  Term.— <JonstItutIon.  section  161,  provides  that  the 

compensation  of  county  officers  shall  not  be  changed  after  their 
election  or  during  their  term,  and  section  235  provides  that  the 
salaries  of  public  officers  shall  not  be  so  changed.  Held,  that  where 
the  fiscal  court  appropriated  a  sum  of  $500  for  the  salary  of  a 
county  Judge  for  the  first  year  of  his  term,  It  had  no  power  by 
a  subsequent  order  to  allow  him  a  different  amount.    Idem. .  .575 

6.  Void  Order. — ^Where  the  fiscal  court  of  a  county  attempted  to  change 
Vol.  116-66 
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the  salary  of  a  county  Judge  during  his  term,  which  it  was  pro- 
hibited from  doing  by  Constitution,  sections  161,  235,  its  orders 
in  that  behalf  were  void,  and  no  defense  to  an  action  by  the 
Judge  to  recover  his  full  salary.  Idem 575 

7.  Estoppel. — ^Where  the  salary  of  a  county  Judge  was  iliegally  re- 

duced during  his  term,  his  acceptance  of  the  anwunt  allowed 
did  not  estop  him  from  claiming  the  remainder.  Idem 575 

8.  County  Clerk— (Misfeasance — Indictment — Sufficiency. — An   indict- 

ment of  a  county  clerk  for  unlawfully  Issuing  a  license  to  sell 
liquor  in  a  local  option  precinct,  which  fails  to  aver  that  his 
action  was  from  a  corrupt  motive  or  fraudulent,  or  that  he  knew 
at  the  time  that  it  was  unlawful  for  him  to  issue  the  license,  is 
insufficient.    Commonwealth  v.  Wood 748 

ORDINANCES— 

See  License  Tax,  2;  Pool  Rooms;  Mun.  Corp. 
PARTIES  TO  ACTIONS— 

See  Admrs.,  2. 
PARTNERSHIP  FUNDS— 

See  Banks,  ftc,  9,  12,  15. 

PATENTS— 

1.  Location — Corners — Course  aod  Distance. — ^Where,   In  construing 

the  description  in  a  deed,  the  corners  are  established,  they  must 
control  the  course  and  distance.    Creech,  &c.  v.  Johnson,  &C..441 

2.  Uncertain  Calls— Where  the  terms  of  a  patent  from  the  State  are 

uncertain  or  doubtful,  it  is  to  be  strictly  construed  against  the 
grantee.     Idem 441 

3.  Stake  Near  Gap.— -Where  a  call  in  a  State  patent  to  laiid  Is  for 

a  stake  ''near  Cumberland  Gap,"  the  language  can  not  be  con- 
strued as  meaning  in  Cumberland  Gap.  Creech  y.  Johnson, 
&c 441 

4.  Construction. — Where  a  call  in  a  patent  from  the  State  placed  a 

certain  corner  "near  Cumberland  Gap,"  but  the  placing  of  the 
corner  in  accordance  with  the  call  would  have  caused  the  patent 
to  embrace  a  to>vu  with  the  county  courthouse  ana  public  grounds, 
the  word  "near"  was  too  indefinite  to  Justify  a  construction  of 
the  patent  in  acoordance  therewith,  so  as  to  sustain  such  a  re- 
sult  Idem 441 

5.  Notoriety  of  Corner. — ^Where  the  calls  of  a  patent  were  for  664 

poles,  8,320  poles,  3,200  poles  and  3.150  poles,  and  one  of  the 
calls  established  a  corner  "near  Cumberland  Gap,"  considering 
the  length  of  the  lines  of  the  patent  and  the  notoriety  of  Cumber- 
land  Gap,  the  location  of  a  corner  within  five  miles  of  the  gap 
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might  be  reasonably  spoken  of  as  near  Cumberland  Gap. 
Idem 441 

6.  Lines  Running  out  of  the  State.-HWhere  the  calls  of  a  patent 
from  the  Stato  of  Kentucky  were  such  that  the  patent  embraced 
lands  in  Tennessee  and  Virginia,  in  the  absence  of  marked  lines 
or  corners,  it  was  proper  to  adopt  that  location  of  the  patent 
which  gave  about  the  quantity  of  land  called  for  by  reversing 
the  lines  from  the  beginning  corner.    Idem 441 

PENAL  ACTIONS— 

1.  Indictment — Dismissal — New  Action — Limitation. — "Statutes,  1899, 
section  1138,  provides  that  an  election  or  proceedings  to  recover 
a  penalty  for  violation  of  the  criminal  laws  shall  be  commenced 
within  one  year  after  the  right  to  such  penalty  accrues,  and 
not  thereafter.  Criminal  Code,  section  159,  makes  it  the  duty 
of  the  circuit  Judge,  on  quashing  an  indictment  on  grounds  spec- 
ified in  section  158,  to  order  the  case  resubmitted;  and  section 
160  declares  that  unless  a  new  indictment  is  found  by  the  next 
grand  jury,  the  defendants  shall  be  discharged  unless  the  court 
for  cause  shall  otherwise  order.  Held,  that  where  an  indictment 
for  violation  of  the  local  option  law  was  dismissed  more  than 
a  year  after  the  oommlsslon  of  the  offense  without  an  order 
for  •  resubmission,  a  subsequent  civil  action  brought  to  recover 
a  penalty  for  the  same  offense  was  not  a  continuance  of  the 
original  proceeding,  but  a  new  action,  and  barred  by  limitations. 
Commonwealth  v.  Elklns 303 

PEREMPTORY  INSTRUCTIONS— 
See  Banks,  &c.,  1. 

PHYSICIANS— 

1.  Registry— 'Births  and  Deaths— 'Duty  of  Physician— Title  of  Act— 

Sufladency. — ^The  title  of  an  act,  "An  act  to  provide  for  the  reg- 
istration of  marriages,  births  and  deaths"  (Acts  1873-74,  p. 
13,,' chap.  134),  is  sufficient  to  authorize  the  provision  In  the  act 
requiring  physicians  to  keep  a  registry  of  births  and  deaths  at 
which  they  have  professionally  attended,  and  to  deposit  a  copy 
In  the  county  clerk's  office.  Commonwealth  v.  McConnell 358 

2.  Constitutionality.— Acts  1873-74,  p.  13,  chap.  134,  is  not  unconsti- 

tutional because  requiring  physicians,  without  compensation,  to 
keep  a  registry  of  births  and  deaths  at  which  they  have  attend 
ed  professionally,  and  to  deposit  a  copy  in  the  county  clerk's 

office;  this  being  within  the  police  power.    Idem 358 

8.  Indictment. — ^An  indictment  against  a  physician  under  Acts  1873- 
74,  p.  13,  chap.  134,  for  failure  ta  keep  a  registry  of  births 
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and  deaths  at  which  he  has  attended  professionally,  and  to  de- 
posit a  copy  in  the  county  clerk's  office,  is  defective  in  not 
charging  that  he  ever  attended  at  any  birth  or  death.    Idem,  ,358 

4.  Allegations. — The  allegation  of  an  indictment  under  Acts  1873-74. 
p.  13,  chap.  134,.  requiring  physi<cians  to  keep  a  registry  of  births 
and  deaths  at  which  they  have  attendeid,  professionally,  that 
defendant  "is  a  physican,"  speaks  from  the  time  of  the  indict- 
ment, and  is  not  a  sufficient  allegation  that  fie  was  a  physician 
during  the  year  then  ended,  for  which  it  was  charged  he  failed 
to  do  his  duty.    Idem 358 

PLEADING.  (See  Non-Resi dents.  5  to  9;  Wills,  10;  Removal  of 
Causes,  2,  5;  Building  ft  Loan,  1;  Master,  &c.,  7;  R.  R.,  2,  9; 
Taxation,  6. 

1.  Withdrawal  of  Answer — Effect. — An  order  allowing  a  defendant  to 

withdraw  an  answer  and  file  another  merely  eliminates  the  plead- 
ing as  a  pleading  tendering  an  issue  to  be  tried,  and  does  not 
authorizing  him  to  take  it  off  the  files.  Wyles,  Commissioner 
V.  Berry 377 

2.  May  be  Used  as  Evidence. — ^Where  defendant  is  allowed  to  with- 

draw his  answer  in  an  action  on  a  bond,  pleading  that  he  had 
signed  It  as  surety  only,  and  to  file  one  pleading  non  est  factum^ 
the  original  answer,  if  sworn  to  by  defendant,  or  if  authorized 
and  known  by  him  to  have  been  made,  may  be  proved  against 
him  as  an  admission.    Idem 377 

3.  Evidence  in  an  action  against  the  principal  on  a  bond  for  money 

loaned  by  order  of  court,  plaintiff  may  show  the  financial  con- 
dition, at  the  time  of  the  loan,  of  a  third  person  for  whom  the 
money  was  actually  borrowed.    Idem 377 

PLEA  IN  BAR— 

See  Limitation,  8. 

POLICE  COURTS— 
See  Ct-.  Law,  12. 

POOL  ROOMS— 

1.  Appeal— <:Jlerlcal  Misprision— Dismissal— Correction — Subsequent 
Appeal. — iWhere  an  appeal  is  dismissed  because  of  a  clerical 
misprision  in  the  style  of  the  cause,  and,  on  being  corrected  as 
indicated  by  the  dismissal,  an  appeal  is  again  taken,  the  sub- 
sequent appeal  will  not  be  dismissed,  as  being  the  same  appeal 

previously  dismissed.    City  of  Louisville  v.  Wehmhoff,  &c 812 

•Same  v.  Alvey,  &c 812 

Same  v.  Pirtle 812 

Same  v.  Smith 812 
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2.  Cities — Ordinances —  Legality — Local  Law —  Constitutionality. — 
Kentucky  Statutes,  1899,  section  2922,  providing  that  the  legal- 
ity of  an  ordinance  of  a  city  of  the  first  class  may  be  tested  by 
the  city  by  an  appeal  to  the  JeCTerson  circuit  court,  and  then  to 
the  oourt  of  appeals,  as  other  cases  in  the  circuit  court  are  ap- 
pealed, and  referring  to  Louisville,  in  Jefferson  county — the  only 
city  of  the  first  class — is  not  repugnant  to  Const.,  section  59, 
forbidding  local  laws  regulating  the  Jurisdiction  of  courts. 
Idem 812 

o.  Prosecution — Name  of  City. — Const.,  section  123.  providing  that 
all  prosecutions  shall  be  in  the  name  and  by  the  authority 
of  the  Commonwealth  of  Kentucky,  does  not  preclude  a  pros- 
ecution in  a  municipal  court,  in  the  name  of  the  city,  for  the 
violation  of  an  ordinance,  authorized  by  Kentucky  Statutes,  1899, 
section  2917,  providing  that  all  fines  realized  in  such  court, 
whether  the  prosecution  be  in  the  name  of  the  city  of  the  Com- 
monwealth, shall  be  paid  into  the  city  treasury.  Idem 812 

4.  Fines— ^Limit — Common  Law  Offenses. — Under  Kentucky  Statutes, 
1899,  sections  2742,  2783,  conferring  on  cities  of  the  first  clas? 
power  to  pass  such  ordinances  for  municipal  purposes  as  they 
may  deem  proper,  not  In  confilct  with  the  Constitution  of  the 
United  States  and  Kentucky,  and  section  2782,  providing  that 
the  council  shall  have  power  to  pass  ordinances  imposing  fines 
not  exceeding  $100  for  any  designated  misdemeanor  provided 
for  by  the  general  laws  of  the  Commonwealth,  but,  where  the 
general  statutes  Impose  a  fine  not  exceeding  $100,  such  fine  may 
be  imposed  by  ordinance,  the  council  may  by  ordinance  pun- 
ish acts  which  are  offenses  at  common  law,  as  section  2782  was 
not  Intended  to  restrict  the  council's  powers  fn  defining  what 
should  be  offenses  within  the  city,  but  defined  its  authority  in 
prescribing  the  limits  of  punishment.    Idejn 812 

5  Title  of  Ordinance.— iLouisville  City  Ordinance,  entitled  "An  or- 
dinance to  prevent  the  operation  of  pool  rooms  in  the  city  of 
Louisville,"  and  providing  for  the  punishment  of  the  operator 
of  the  pool  room,  his  servants  or  employesi  engaged  in  operate 
Ing  It,  the  owner  or  controlling  agent  of  the  building,  who 
knowingly  lets  It  Cor  the  purpose,  the  telegraph,  telephone,  or 
messenger  company  knowingly  transmitting  messages,  to  enable 
the  selling  of  pools,  and  the  person  w^ho  buys  or  has  possession 
of  the  tickets,  is  not  repugnant  to  Kentucky  Statute,  1899,  sec- 
tion 2777,  providing  that  no  ordinance  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  In  its  title.  Idem 812 

6.  Horse  Races — Information— Carrier. — Louisville  City  Ordinance, 
section   4,   making  it  unlawful   for  any  telegraph  company  to 
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furnish  to  any  owner,  agent,  or  employe  of  any  pool  room  main- 
tained in  the  city  an^/Y  communication  concerning  any  horse  races 
in  or  out  ot  the  city  is  not  invalid  as  an  authorized  inter- 
ference with  the  legitimate  business  of  a  common  carrier  to 
contract  to  deliver  messages.    Idem 812 

7.  Warrant — Amendment. — ^A  warrant  charging  a  violation  of  an  or- 

dinance to  prevent  the  operation  of  pool  rooms  should  not  be 
dismissed  because  the  ordinance  specifies  several  offenses,  as 
it  may  be  amended  90  as  to  apprise  the  accused  of  the  provision 
he  is  charged  with  violating.  Idem 812 

ON    PETITION    FOB   BEHEABING. 

8.  Rehearing — ^Valid  Argument. — ^A  contention  on  the  hearing  of  an 

appeal  that  the  offense  created  by  a  certain  ordinance  was  not 
an  oCTense  at  all  did  not  estop  the  one  making  it  from  arguing 
on  the  rehearing  that  the  ordinance  was  void  because  violative 
of  Const.,  section  168,  forbidding  the  passage  of  ordinances  fix- 
ing less  penalties  than  those  fixed  by  the  statute  for  the  same 
offense.     Idem \ 812 

9.  French  Pools. — Conceding  that  an  ordinance  prohibiting  and  pun- 

ishing the  operation  of  pool  rooms  was  broad  enough  to  in- 
clude French  pools,  which  has  been  construed  as  a  contrivance 
used  in  betting,  within  Kentucky  Statute,  1903,  sections  1960- 
1961,  which  fix  a  greater  penalty  than  that  fixed  by  the  ordin- 
nance  for  setting  up  and  operating  such  contrivances,  and  hence 
Is,  as  to  French  pools,  void,  because  violative  of  Const.,  sec- 
tion 168,  forbidding  the  enactment  of  ordinances  prescribing 
less  penalties  than  fixed  by  statute  for  the  same  offense,  yet 
It  Is  void  only  as  to  that  class  of  pool  selling,  and  is  valid  In 
other  particulars  prescribed  therein,  such  as  the  penalties  af- 
fixed to  the  acts  of  having  pool  tickets  In  possession,  and  fur- 
nishing telegraphic  messages  to  operators,  knowing  that  they 
are  to  be  used  to  further  the  business  of  pool  selling,  which  are 
not  within  the  statutory  prohibition.    Idem 812 

10.  Gaming. — ^The  act  of  pool  selling  or  betting  by  buyers  on  pools 
Is  not  a  game,  within  Kentucky  Statutes,  1903,  section  1978, 
prescribing  a  penalty  for  those  suffering  any  game  in  which 
any  property  or  money  Is  bet,  won,  or  lost  in  any  house  or  In 
premises  in  their  occupation.     Idem 812 

11.  Police  Power. — A  city  ordinance  forbidding  the  transmission  to  a 

pool  room  operator  of  messages  Intended  to  be  used  In  business 
of  pool  selling  In  the  city  Is  a  valid  exercise  of  the  police 
power  of  the  State.     Idem 812 

12.  Interstate  HI!ommerce. — ^An  ordinance  forbidding  transmission  of 
telegraphic  messages  to  pool  rooms  Is  not  an  unconstitutional 
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regulation  of  Interstate  commerce,  though  the  telegrams  come 
from  another  State.    Idem 812 

PRIZE   FIGHTING— 

1.  Evidence  Examined. — Evidence  examined,  and  held  to  show  that 

a  fight  advertised  to  take  place  between  certain  persons  would, 
if  permitted,  constitute  a  prize  fight.  Commonwealth  v.  Mc- 
Govern 212 

2.  Dividing  Reward. — ^The  fact  that  the  reward  is  to  be  equally  di- 

vided between  the  combatants  in  a  prize  fight  does  not  le- 
galize the  transaction.     Idem 212 

3  Use  of  Gloves. — ^The  use  of  gloves  by  combatants  in  a  prize  fight 
will  not  make  the  contest  any  less  a  violation  of  the  stat- 
ute. Idem 212 

4.  Equity— Power  to  Enjoin.— Kentucky  Statutes,  1899,  section  1289, 
which  provides  that  it  shall  be  the  duty  of  ''all  Judges  of  courts 
...  on  being  informed  .  .  .  that  such  a  fight  (prize 
fight  is  about  to  take  place  ...  to  suppress  and  prevent 
the  same,  and  ...  in  order  to  suppress  or  prevent  the 
same  they  shall  exercise  all  the  powers  vested  in  them  for  the 
prevention  of  crime,"  authorize  a  court  of  equity,  in  a  suit 
by  the  Commonwealth,  to  enjoin  one  from  permitting  the  hold 
ing  of  a  prize  fight  on  his  premises,  on  the  ground  that  such  a 
use  of  his  property  will  constitute  a  public  nuisance,  though  it 
can  not  grant  an  injunction  against  the  principals  in  the  con- 
templated prize  fight,  nor  those  connected  with  them  as  man- 
agers, trainers,  Ac,  because  the  process  of  the  criminal  courts 
l3  adequate  to  prevent  the  fight  by  the  arrest  and  pnosecution 
of  the  parties  concerned.    Idem 212 

PROCESS— 

See  Non-Residents,  1,  2,  3,  4. 

PROHIBITION  WRIT  OF— 
See  Ferries,  3. 

PROMISE  TO  PAY— 
See  Limitation,  2. 

PUNITIVE  DAMAGES—  ^' 

See  Telegraphs,  1. 

RAILROADS.     (See  Taxation,  6,  7.) 

1.  Lease  of  Lines— Liability  of  Lessor— Injury  to  Servant.— Where 
a  railroad  company,  under  valid  legislative  authority,  leases  its 
lines  to  another  road.  It  Is  not  liable  as  an  employer  for  in- 
juries caused  to  employees  of  the  lessee  through   the  lessee's 
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negligence.    Swice's  Admx.  v.  Maysville  &  B.  S.  Ry.  Co.  Ac... 253 

2.  Indivisible  Contract— Splitting    Cause  of    Action— *Waiver. — Two 

suits  on  the  same  contract  were  begun  at  nearly  the  same  time 
in  the  same  court,  in  both  of  which  defendant  appeared  and  filed 
demurrers,  which  were  heard  together;  only  one  opinion  being 
rendered  in  both  cases.  Defendant  answered,  and  both  causes  pro- 
ceeded for  several  years;  defendant  at  no  time  making  objection 
to  the  splitting  of  the  cause  of  action.  After  a  judgment  in 
one  suit,  and  some  Ave  years  after  the  suits  were  begun,  defend- 
ant pleaded  that  judgment  in  bar  in  the  other  suit;  claiming 
that  the  cause  of  action  had  been  split.  Helo,  that  defend- 
ant had  waived  its  right  to  object  to  the  splitting  of  the  cause 

of  action.    Louisville  Bridge  Co.  v.  L.  &  N.  R.  R.  Co 25S 

Pittsburg,  C.  C.  &  St.  L.  R.  R.  Co.  v.  Same 258 

3.  Action  for  Tolls — Evidnce — Tables. — In  a  suit  by  a  railway  com- 

pany to  recover  excessive  tolls  charged  by  defendant  bridge 
company,  the  railway  company  had  no  means  of  knowing  the 
amount  of  freight  that  had  passed  over  the  bridge,  except  by 
the  waybills  and  transfer  slips  which  it  had  preserved,  and 
these  were  very  numerous.  Held,  that  a  tabulated  statement 
of  the  facts  shown  by  the  bills  and  slips  was  admissible  in  evi- 
dence on  being  sworn  lo  as  correct  by  the  officer  of  the  rail- 
way company  under  whose  supervision  the  statement  was  pre- 
pared, and  after  an  offer  to  allow  the  opposing  party  to  exam- 
ine the  original  papers.    Idem 258 

4.  Secondary  EvIdence.^The  waybills  and  transfer  slips  were  not 

objectionable  ajs  secondary  evidence. — Idem 258 

5.  Data. — A  plaintiff  in  an  action  on  contract  can  not  recover  where 

there  is  no  data  from  which  the  amount  to  which  he  is  entitled 
can  be  ascertained,  though  it  is  clear  that  he  is  entitled  to  re- 
cover something.    Idem 258 

6.  Engines — Setting  Fires. — In   connection   with  other  evidence   to 

show  that  plaintiff's  house  was  set  on  fire  by  an  unknown  pass- 
ing engine,  it  may  be  shown  that  a  few  days  before  a  fence  as 
far  from  the  track  as  the  house  took  fire  from  sparks  from  a 
passing  engine.    Mills  v.  L.  &  N.  R.  R.  Co 309 

7.  Burden  of  Proof. — ^The  court  should  not  instruct  on  burden  of 

proof,  but  simply  frame  the  instructions  so  as  to  Indicate  on 
whom  it  lies.     Idem 309 

8.  Spark  Arresters — Instructions. — Under    Kentucky  Statutes,    1899. 

section  782,  requiring  railroad  companies  to  equip  locomotives 
with  appliances  that  will  prevent  as  far  as  possible,  sparks  of 
fire  escaping,  it  Is  not  enough  for  them  to  put  on  safe  and  ap- 
proved fire  arresters,  but  they  must  provide  the  best  and  most 
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effectual  spark  arrester  known  to  science  and  of  practical  use, 
properly  adjusted,  that  will  prevent  as  far  as  possible  sparks 
escaping.     Idem 309 

9.  Personal  Injuries — ^Petition  Indefinite — ^BiU  of  Particulars,— Where, 

in  an  action  against  a  railway  company  operating  a  trunk  line 
through  a  certain  county,  with  perhaps  fifty  miles  of  track  there- 
in, over  which  in  the  course  of  twelve  months  thousands  of  trains 
passed  at  all  hours  of  the  day  and  night,  and  operated  by  hun- 
dreds of  different  employes,  the  complaint  alleged  that  within 
the  last  twelve  months  the  defendant,  white  engaged  in  oper- 
ating its  road  in  the  oounty,  negligently  injured  plaintiff  by 
running  its  engine  and  train  over  him,  the  court  had  the  power 
to  require  plaintiff  to  furnish  a  bill  of  particulars  averring  the 
time  when  and  place  where  the  accident  occurred,  whether  dur- 
ing the  night  or  day,  and  whether  inflicted  by  a  freight  or  pas- 
senger train,  on  defendant  showing  by  affidavit  or  otherwise 
that  it  did  not  have  such  information,  nor  reasonable  means  of  ob- 
taining it;  but  the  court  could  not  require  plaintiff  to  give  the 
number  of  the  train  producing  the  injury,  or  the  names  of  the 
employes  in  charge  thereof.    Bogard  v.  Illinois  Cent.  Ry.  Co.. 429 

10.  Initial  Carrier — ^Acceptance  from — ^Ratification. — The  acceptance 
by  a  railroad  company  of  cars  of  freight  from  the  initial  car- 
rier thereof  does  not  operate  as  a  ratification  of  an  oral  con- 
tract between  the  initial  carrier  and  the  consignor  to  carry  the 
goods  for  less  than  the  usual  rate.  Thomas  v.  F.  &  C.  Ry. 
Co • 879 

11.  Special  Contract — ^Usual  Rate. — ^Where  a  common  carrier  accepts 
freight  without  special  contract  as  to  the  rate  to  be  charged, 
the  law  implies  an  undertaking  to  charge  the  usual  rate. 
Idem 879 

12.  Lien — A  carrier  has  a  lien  on  freight  transported  by  it  for  the 
usual  charges  of  such  transporation.    Idem 879 

13.  Advances. — ^A  common  carrier's  lien  for  charges  of  transportation 

includes  charges  which  it  may  have  advanced  to  a  preceding 
carrier.   Idem 879 

14.  Damages. — A  common  carrier's  lien  for  transportation  charges 
is  not  affected  by  the  fact  that  the  previous  carrier  has  been 
in  default  by  reason  of  damage  to  the  goods.    Idem 879 

15.  Negligence. — In  the  absence  of  a  special  contract  to  deliver 
freight  at  a  point  beyond  its  line,  a  common  carrier  Is  not  lia- 
ble for  negligence  occurring  after  its  delivery  of  the  freight  to 
a  connecting  carrier.     Idem 879 

16.  Duty  to  Trespassers. — ^A  railroad  company  owes  no  duty  to  tres- 
passers on  its  tracks  at  places  not  frequented  by  the  public  by 
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right  or  permission  until  their  peril  has  been  discovered.  Gooi- 
man's  Admr.  v.  U  ft  N.  R.  R.  Co 900 

17.  Killing  Child— "Negligence — ^Evidence— Sufficiency. — In  an  action 
against  a  railroad  company  for  the  death  of  a  child  on  its  track 
in  a  cut  seven  or  eight  feet  deep  and  about  230  yards  from  a 
crossing,  evidence  that  it  was  possible  for  the  engineer  to  have 
discovered  the  child  when  the  train  was  at  the  crossing  was 
insufficient  to  Justify  a  finding  that  the  engi/neer  was  negligent 
in  not  then  discovering  the  child,  where  the  brakeman  testified 
that  he  was  in  the  cab;  that,  after  passing  the  crossing,  he  saw  an 
object  on  the  track  about  150  yards  ahead,  which  looked  like  a 
piece  of  paper,  but  thSit  when  the  train  had  approached  within 
thirty  feet  of  the  object  he  discovered  that  it  was  a  child  lying 
between  the  rails.    Idem 900 

18.  Licensee — Use  by  Pedestrians. — ^Where  It  was  shown  that  a  rail- 

road track  in  a  deep  cut  was  fenced  on  both  sides,  and  was  in- 
closed by  Iron  cattle  guards  at  the  crossings,  evidence  of  the 
mere  occasional  passage  of  unauthorized  pedestrians  on  the 
track  there  with  the  knowledge  of  the  company  was  not  suffi- 
cient to  convert  a  trespasser  there  to  a  licensee.    Idem 900 

19.  Freight  Rates— Through  Rates— Local  Rates. — Const.,  section  215, 

providing  that  all  railway  companies  shall  transport  freight  of 
the  same  class  for  all  persons  from  an^  to  the  same  points  and 
upon  the  same  conditions.  In  the  same  manner,  and  for  the 
same  charges,  does  not  prohibit  a  railway  company  from  charg- 
ing a  through  rate  which  Is  less  than  the  sum  of  the  local 
rates  between  the  two  points.    Southern  Ry.  in  Ky.  v.  Com... $07 

20.  Discrimination. — ^A  railroad  company  issued  a  bill  of  lading 
agreeing  to  transport  freight  to  a  point  which  was  several  miles 
from  the  nearest  station  on  Its  line.  At  this  station  a  person 
who  had  always  made  it  a  practice  to  carry  freight  between  the 
station  and  the  point  to  which  the  goods  In  question  were  con- 
signed took  charge  of  the  goods,  and  carried  them  to  the  con- 
signee, with  whom  he  had  a  special  contract  as  to  the  price 
to  be  charged  for  carrying  such  goods.  Deducting  this  price 
from  the  through  rate  charged  by  the  company,  the  remainder 
was  less  than  the  local  rate  from  the  point  of  shipment  to  the 
station.  Const.,  section  215,  provides  that  all  railways  shall 
transport  freight  of  the  same  class  from  and  to  the  same  points 
for  the  same  charges.  Hexd  that,  notwithstanding  the  railroad 
company  had  no  express  contract  with  the  person  who  carried 
the  goods  from  the  railroad  station  to  their  destination,  never- 
theless It  was  a  through  shipment,  for  which  the  railroad  coln- 
pany  was  entitled  to  charge  a  sum  less  than  the  sum  of  the 
local  rates.    Idem 907 
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RATIFICATION— 

See  Banks,  Ac,  3. 

REMOVAL  OF  CAUSES— 

1.  Foreign  Corporations-^Compllance  with    State    Law — ^Effect. — ^A 

compliance  by  a  foreign  railroad  corporation  with  (Constitution, 
section  211,  and  Kentucky  Statutes  (1899),  section  841,  the  for- 
mer providing  that  such  corporations  shall  not  be  entitled  to  the 
right  of  eminent  domain,  or  have  power  to  acquire  a  right  of 
way  or  real  estate,  until  they  shall  have  become  bodies  corpo- 
rate in  accordance  with  the  laws  of  the  Commonwealth,  and 
the  latter  prescribing  the  manner  of  such  incorporation,  does 
not  render  the  corporation  a  citizen  of  the  State  in  such  sense 
as  to  deprive  it  of  fhe  right  to  remove  to  the  Federal  court  ac- 
tions instituted  against  it  by  a  citizen  of  the  State.  Davis' 
Admr.  v.  C.  &  0.  R.  R.  Co 144 

2.  Joinder  of  Resident — ^Amended   Petition.     In  an  action   against 

a  foreign  railroad  corporation,  an  amended  petition,  tendered 
after  the  filing  by  defendant  of  a  petition  for  removal  of  the 
cause  to  the  Federal  court,  making  a  domestic  corporation,  orig- 
inal defendant's  lessor,  a  party,  came  too  late  to  prevent  the 
removal.     Idem 144 

3.  Pleading— Construction. — An  allegation  in  a  petition  that  plain- 

tiff's intestate  was  killed  "at  or  near"  a  private  crossing  should 
be  construed  to  mean  that  she  was  killed  at  a  place  on  the 
track  other  than  the  crossing.    Idem 144 

4.  Signals — Negligence. — ^A  failure  to  slacken  the  speed  of  a  train, 

or  to  give  signals  at  an  approach  to  private  crossings,  is  not 
negligence.     Idem 144 

5.  Private  and  Public  Crossings — Signals. — In  an   action  against  a 

railroad  for  Injuries  at  a  private  crossing,  near  a  public  cross- 
ing, where  there  was  no  averment  that  signals  usually  given 
on  the  approach  of  trains  to  the  public  crossings  could  have 
been  heard  at  the  private  crossing  and  the  distance  between 
the  crossings  was  not  given,  but  a  bare  statement  that  they 
were  "near"  together,  the  question  of  defendant's  negligence 
in  failing  to  give  signals  at  the  public  crossing,  on  which  plain- 
tiff could  rely,  was  not  raised.    Idem 144 

6.  Duty  to  Trespasser. — Those  in  charge  of  a  train  owe  a  trespasser 

on  the  tracks  of  the  railroad  no  duty,  except  to  use  reasonable 
care  to  save  him  after  discovering  his  peril,  and,  if  injured, 
he  can  not  rely  for  a  recovery  against  the  railroad  on  alleged 
negligence  in  failing  to  give  signals  on  approach  to  either  a  pri- 
vate or  public  crossing.    Idem 144 

7.  Joining  Servants  of  Railroad  Company — Necessary  Pleading. — In 

order  to  prevent  a  removal  of  an  action  for  injuries  against 
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a  foreign  railroad  company  to  the  Federal  court,  by  joining  as 
defendants  resident  servants  of  the  railroad  in  charge  of  the 
train  causing  the  injury,  the  petition  must  state  a  good  cause 
of  action  against  the  servants  so  ^ined.    Idem 145 

RENTS— 

See  Admrs.,  6. 

RES  JUDICATA- 

See  Judgments,  1;  Trust  Estates,  9. 

RiaHT  OF  WAY— 

See  Mun.  Corp.,  8. 

ROADS  AND  PASS  WAYS.     (See  Counties,  19.) 

1.  Obstruction — ^Fines — Justices*  Courts — Jurisdiction. — Kentucky 
Statutes,  1899,  section  4335,  declares  that  any  person  who  shall 
willfully  obstruct  a  public  road  shall  be  fined  for  each  offense 
not  less  than  five  dollars  nor  more  than  fifty  dollars,  to  be  re- 
oovered  in  like  manner  as  fines  against  contractors,  and  shall 
be  liable  for  damages,  to  be  recovered  In  any  court  having  juris- 
diction of  the  amount  claimed.  Section  4316  confers  on  the 
quarterly  court  exclusive  jurisdiction  of  all  bfea(?hes  dt  contrac- 
tor's bonds.  Hexd,  that  the  words  "to  be  recovered  in  like 
manner  as  fines  against  contractors"  in  section  4335  had  refer- 
ence merely  to  the  method  of  procedure,  and  that  such  sections  did 
not  impliedly  repeal  sections  1093  and  1141,  conferring  juris- 
diction on  justices  of  the  peace  to  try  the  offense  of  willfully 
obstructing  a  public  road.  Cin.,  N.  O.  &  T.  P.  Ry.  Co.  v.  Baugh- 
man 479 

2.  Cities— Non-user.— 'Where  a  city  failed  for  more  than  seventeen 

years  to  exercise  any  of  the  governmental  functions  granted 
to  it  by  an  act  of  incorporation,  the  rights  and  powers  thereby 
granted  were  forfeited  by  non-ueser.  Idem 479 

3.  Adverse  Use. — ^A  private  passway  can   be  acquired   by   prescrip- 

tion only  by  adverse  user  by  the  claimant  or  his  predecessor 
for  at  least  fifteen  years.     Riley  v.  Buchanan 625 

4.  Permissive  Use — ^Estoppel. — An  owner  of  realty,  who  allows  the  pub- 

lic to  use  it  as  a  highway,  under  a  notorious  claim  of  right,  for  a 
long  period  of  years,  is  estopped  from  denying  a  dedication  to 

the  public.    Idem 625 

5  Implied  Dedication. — ^A  dedication  of  a  highway  may  be  impliedly 
accepted  by  long  continued  user  by  the  public.    Idem 625 

ROAD  SUPERVISORS— 

1.  County  Judge— Eligibility— Kentucky  Statutes,  1899,  sections  4306, 
4339,  relative  to  roads,  vest  the  control  of  roads  in  the  fiscal 
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court.  The  general  scheme  there  provided  is  for  the  appoint- 
ment of  a  supervisor,  whose  duty  it  is  to  report  to  the  county 
judge  under  whose  immediate  control  he  is  placed,  and  in  whose 
court  he  must  execute  bond,  and  fnom  whose  court  warrants 
may  issue  for  violations  of  duties  by  the  supervisor.  In  many 
instances  the  concurrent  action  of  the  county  judge  and  super- 
visor is  required,  and  in  case  of  a  vacancy  in  the  supervisor's 
office  the  county  juage  may  appoint  some  one  to  fill  it  until  the 
next  term  of  the  fiscal  court.  Hbld,  that  it  was  contemplated 
by  the  statute  that  the  county  judge  and  supervisor  should  be 
different  persons,  although,  under  section  4315,  it  is  provided 
that  the  fiscal  court,  instead  of  appointing  the  supervisor,  may 
authorize  the  county  judge  to  let  out  the  working  of  roads,  the 
other  duties. of  the  office  being  discharged  by  road  overseers,  in 
which  case,  however,  the  county  judge  acts  as  judge,  and  not 
as  supervisor,  and  is  entitled  to  no  additional  compensation  for 
his  services.    Daviess  County,  &c.  v.  Goodwin. 891 

2.  Fiscal  Court— ♦Authority. — The  fiscal  court  is  a  body  of  limited  au- 

thority, and  Its  action  in  appointing  a  county  judge  as  supervisor 
of  roads  Is  void  and  vests  in  the  judge  nio  right  to  the  office. 
Ideni 891 

3.  Taxpayer — Right  of  Action. — ^A  citizen  and  taxpayer  of  a  county 

suing  for  himself  and  all  other  taxpayers  may,  as  such,  main- 
tain an  action  to  prevent  the  payment  to  the  county  judge  of  a 
salary  as  supervisor  of  roads,  to  which  office  he  was  illegally 
appointed  by  the  fiscal  court.    Idem 891 

SALARIES— 

See  Office,  &c.,  4. 

SALES  OF  PERSONALTY— 

1.  Harvesting  Machine — 'Sale  on    Trial — ^Warranty. — ^Where  a    war- 

ranty of  a  harvesting  machine  was  signed  by  the  buyer  merely 
as  an  order  for  the  machine  that  it  might  be  procured  for  trial, 
and  the  real  contract  for  its  purchase  was  made  by  the  parties 
after  the  machine  arrived,  when  the  notes  for  the  price  were 
executed,  and  it  was  then  orally  agreed  by  the  seller's  agent 
that  the  machine  was  warranted  to  do  a  certain  amount  of 
work  per  day,  the  buyer  was  not  limited  to  the  written  con- 
tract.   McCormIck  Harvesting  Machine  Co.  v.  Arnold,  Ac 508 

2.  Failure  to  Return  in  Reasonable  Time. — Where  defendants  pur- 

chased certain  agricultural-'  machinery  on  trial  under  a  warranty 
that  it  would  do  a  certain  amount  of  work,  which  it  failed  to 
do,  they  were  bound  to  offer  to  return. the  machine  within  a 
reasonable   time,   and,   having    failed   to    make   any    objection 
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thereto   for   more   than   three   months   and   until   suit   fior   the 
price,  they  were  estopped  to  deny  liability  therefor.    Idem... 50$ 

3.  Breach  of  Warranty— Damages. — ^Where  a  contract  for  the  sale 
of  farm  machinery  provided  that  the  buyer  was  to  test  the 
machine,  and,  if  it  did  not  perform  the  guaranteed  work,  he 
was  to  return  the  machine,  and  be  given  back  notes  given  for 
the  price,  he  was  not  entitled  to  retain  the  machine,  and,  on 
being  sued  for  the  price,  claim  damages  for  breach  of  war- 
ranty.    Idem • 508 

SALOONS— 

See  Mun.  Corp.,  11  to  20. 

aCINTILLA— 

See  Master,  &c.,  13.  14. 

SECOND  CONVICTION— 
See  Local  Op.,  2. 

SHERIFFS— 

See  Jailers,  3;  Counties,  12. 

SITUS  OF  PROPERTY— 

See  Taxation,  3,  7. 

SPLITTING  CAUSES— 
See  R.  R.,  2. 

STOCKHOLDBRS— 

See  Taxation,  6,  7;  Corporations. 

STATUTES,   CODES  CONSTITUTION,  Ac. 

RE3NTU0KY  STATUTES— 

Section  84.     Fraudulent  Assignment 424 

Sections  113,  117a,  118.    Attorneys  for  Commonwealth 3 

Section  317.     Charitable  Uses 104,  677 

Sections  411,  412,  415.    Commissioner  and  Receiver 684 

Section  467.    Construction  of  Statutes 357 

Section   470.     Contracts 741 

Section  474.     Contracts 378 

Section    482.      Contracts 399 

Section    495.     Conveyances 701 

Section   500.     Conveyances 607 

Sections   547,   573.  Corporations 773,  777 

Section   639.     Insurance 51 

Sections  744,  762.     Insurance. 3 

Section  841.     Foreign  R.  R.  Company 150 

Section  978.     Courts.  .* 822 
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Section  989.     Courts 877 

Sections  1079,  1080.  1082.    Justices'  Courts. 33 

Section  1130.    Crimes,  &c 420 

Section  1138.     Crimes,  &c 305 

Section  1154.    Crimes,  &c 336 

Sections  1284,  1288.     Prize  Fighting 23Q 

Section  1346.     Crimes^  Ac 841 

Sections  1401,  1403.     Descent,  &c 869,  870 

Sections   1707,    1708.     Homesteads 602 

Section   1730.     Fees 530 

Section   1795.     Railroad   Fences 542 

Sections  1834,  1840.  1883.    Fiscal  Courts 180 

Section  1906.    Gifts,  Conveyances,  &c 656 

Sections  1910,  1911.    Gifts,  Conveyances,  ibc 424 

Sections  1960,  1861.     Gaming 845.  846 

Section  1978.     Gaming 847 

Section  2087.     Alienation 248,  350 

Sections  2110,  1128,  2197.     Marriage 279 

Sections  2127,  2148.     Husband  and  Wife 477 

Sections  2128.    Husband  and  Wife 662,  667 

Section  2132.     Husband  and  Wife 603 

SecUons  2147.     Husband  and  Wife 655 

Section    2226.      Jailers 633 

Section  2355.     Trust  Estates 395 

Sections  2380,  2417.     Drainage 947 

Sections   2506.     Limitation 670 

Section    2514.     Limitation 733 

Section    2525.     Limitation 661,  664 

Sections  2742,  2782,  2783.     Municipal  Corporations 827 

Section  2777.     Municipal  Corporation 832 

Section   2917.     Municipal   Corporations    826 

Section  2922.     Municipal  Corporations 821 

Sections  2925,  2980.  2981.     Municipal  Corporations 887 

Sections  3045,  3063.    Municipal  Corporations 211 

Sections  3058.    Municipal  Corporations 162,  207,  729 

Sections  3151,  3155,  3147.     Municipal  Corporations 531 

Sections  3212,  3588.  3605.    Municipal  Corporations 487 

Sections  3510.  3551,  3552.  3758.    Municipal  Corporations 19 

Section  3519.     Municipal  Corporations. 822 

Sections  4025.  4044,  4050.  4052,  4065.    Revenue  and  Taxation 957 

Sections  4020,  4088,  4077,  4086 955 

Section  4023.    Revenue  and  Taxation 956 

Sections  4077,  4078.  4085.     Revenue  and  Taxation 564 

Sections  4105,  4114,  4129.    Revenue  and  Taxation 493 
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Section  4203.    Revenue  and  Taxation 526 

Sections  4241,  571,  841.    Revenue  and  Taxation 183,  952 

Sections  4306,  4309,  4310,  4289,  4339.  4345.    Roads,  Ac 598 

Sections  4306,  4312,  4313,  4314,  4315.    Roads.  &c 897 

Sections  4317,  4318,  4335,  4339.     Roads,  &c 898 

CIVIL  CODE— 

Section   19    378 

SecUon    25    678,    784 

Section    28    781 

Section  34   663,  670 

Section  51   184,  584,  587 

Sections  54,  57    587 

Sections  74,  83   440 

Sections  120,  128   607 

Sections  124,  126   , 337,   338 

Section   181    881 

Section   194    790 

Sections   217,   340 .621 

Section    227 390 

Section   404    733 

Section  432   248,  784 

Section   477    23 

Section   479    810 

Section   494    871 

Section   518    590 

Section    606    517,   745 

criminaij  code— 

Section   27 124 

Sections  27,  28,  33,  74 333,  334 

Sections  158,  159,  160 307 

Sections  178,  243   308 

Section  240  281 

Section   354    4 

Section    382    416 

KENTUCKY  constitution— 

Section   61    414 

Section   110    808 

Section  U4    180 

Section  143  823,  824,  862 

Section   126    822 

Section   152    18 

Section   157    34 
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STATUTES— Continued.  ~^ 

Sections  157,  171,  172,  174 950 

Sections   161.   235    578 

Section  168   829,  845 

Section  170    716 

Section   174    729 

Sections   171,    181 881 

Sections  194,   211 952 

UNITED  STATES  CONSTITUTION 

Art  2,  section  1 149 

Art   4,   section  — 792 

UNITED  STATES  RiEVISED  STATUTES— 

Sections   4141,   4192    699 

Section   905    792 

UNITED  STATES  BANKRUPT  LAW— 

Sections  60a.  60b,  57g,  67e.  67a,  67d 701  706 

STREET   IMPROVEMENT.     (See   Mun.   Corp.,   8.) 

1.  Ordinance — Necessity  of  Bids.    An  ordinance,  requiring  a  contract 

for  construction  of  streets  to  be  let.  after  advertising,  to  the 
lowest  and  best  bidder,  passed  pursuant  to  a  charter  provision 
that  the  council  shall  by  ordinance  adopt  a  uniform  system  to 
govern  street  construction,  is  binding  till  duly  modified  or  re- 
pealed.   Fineran  v.  Central  B.  P.  Co.,  Ac 495 

2.  Requirement  of  an  ordinance  for  competitive  bidding  for  con- 

struction of  a  street  is  not  satisfied  where,  as  known  to  the 
council  there  is  but  one  bona  fide  bid.     Idem 495 

3.  Lowest  and  Best  Bidder — Under  an  ordinance  requiring  contracts 

for  construction  of  streets  to  be  let  to  the  "lowest  and  best 
bidder,"  an  ordinance  providing  that  a  street  shall  be  constructed 
with  a  certain  material,  which  can  be  done  by  only  one  party, 
without  placing  the  work  in  competition  with  other  like  or 
equally  good  materal,  is  void.   Jdem 495 

4.  Railroad  Right  of  Way — 'Liable  to  Assessment. — -A  strip  of  land  ap- 

propriated to  use  by  a  railroad  as  a  perpetual  right  of  way, 
and  which  is  a  lot  within  the  statute  governing  street  improve- 
ments, is  liable  for  an  assessment  for  a  street  improvement. 
L.  &  N.  R.  R.  Co.  v.  Barber  Asphalt  Paving  Co.,  &c ....856 

STREET   SPRINKLING— 
Mun.  Corp.,  23. 

SUBSCRIPTION  TO  RAILROADS— 
See  Counties. 
Vol.  116-66 
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SUBSTITUTED  SERVIC&- 
See  Non-Residents. 

SUNDAY— 

See  Judicial  Sales. 

SURETIES— 

See  Bail  Bonds,  2;  Contracts,  1  to  5. 

SURFACE  WATER— 

1.  Right  of  Dominant  Owner — ^Use  of  Public  Road. — The   right  or 

the  owner  of  property  naturally  draining  on  a  road  to  have  the 
surface  water  flow  over  the  road  extends  no  further  than  to 
burden  the  road  with  the  natural  flow  of  surface  water,  and 
does  not  entitle  such  owner  to  collect  the  water  from  his  and 
other  lands  into  a  ditch,  and  discharge  it  on  the  load  at  a  cer- 
tain point,  and  compel  the  proprietor  of  the  road  to  there  receive 
it  and  provide  for  its  disposal.  Robertson  v.  Daviess  Gravel 
Road   Company.'   91S 

2.  Easement — Use  of  Ditch. — In  an  action  against  the  proprietor  of 

a  road  for  allowing  a  ditch  which  had  carried  off  surface  water 
from  plaintiff's  ditch  to  become  filled  up,  a  complaint  stat- 
ing that  the  county,  prior  to  defendant's  acquisition  of  the  road, 
had  kept  the  ditch  clean,  but  which  did  not  state  that  it  had 
continued  such  custom  fior  a  sufficient  length  of  time  to  consti- 
tute an  easement,  nor  that  defendant  or  the  county  had  for  any 
length  of  time  suffered  the  water  from  plaintiff's  ditch  to  run 
over  the  road,  shows  an  easement,  if  at  all,  merely  to  use  the 
ditch  alongside  defendant's  road  to  receive  the  water  from  plain- 
tiff's ditch,  and  not  an  easement  to  have  the  ditch  kept  open  by 
defendant.   Idem 91Z 

TAXATION— 

1.  County  Auditor's  Agent— Back    Taxes— Commissions— Taxes    on 

Distilled  Spirits.— A  county  auditor's  agent,  whose  duty  is  lim- 
ited to  collection  of  omitted, taxes,  was  appointed  under  special 
authority  to  collect  such  of  certain  back  taxes  as  to  which  the 
sheriff  had  been  exonerated  and  such  as  were  due  the  county 
separately  from  the  State,  for  which  the  agent  was  to  receive 
a  certain  commission.  Hexd,  that  he  was  not  entitled  to  collect 
taxes  due  the  county  on  distilled  spirits  in  bonded  warehouses^ 
as  Kentucky  Statutes,  1899,  sections  4105-4114,  governing  the 
collection  of  taxes  on  such  spirits,  make  them  payable  to  the 
officer  entitled  to  receive  the  same,  and  by  section  4129  the 
sheriff  is  the  collector  of  county  taxes  if  he  has  executed  the 
proper  bond.    Shawhan  v.  Harrison  County 490 

2.  De  Facto  Collector. — An  auditor's  agent,  in  collecting  taxes  whidk 
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it  waa  the  sheriff's  duty  to  collect,  was,  as  to  taxpayers,  a  de 
facto  official  acting  under  color  of  office,  and  the  county  could 
sue  to  compel  him  to  pay  over  such  tax  without  thereby  ad 
mitting  his  authority  to  act.  Idem 490 

^  Corporations — Situs  'of  Personal  Property.— Kentuicky  iStatutes, 
1899,  section  4085,  provides  that  the  property  of  all  corpora- 
tions, except  where  differently  provided,  shall  be  assessed  in  the 
name  of  the  corporation  in  the  same  manner  as  that  of  a  nat- 
ural person,  except  that,  when  legally  called  on,  its  chief  officer 
shall  give  a  full  report  of  its  property,  etc.  Held,  that  where  a 
corporation  engaged  in  the  grocery  business,  not  within  sec- 
tions 4077,  4078,  providing  for  the  imposition  of  franchise  taxes 
on  certain  corporations,  owned  stocks  of  goods  in  various  coun- 
ties, its  entire  personal  property  should  be  assessed  at  the  place 
of  its  residence  and  principal  place  of  business.  Langdon-Creasy 
Co.  V.  Trustees  Owenton  School  Dlst 562 

-4.  Exemption — Place  Used  tor  Worship. — A  Young  Men's  Christian 
Association,  organized  tx)  endeavor  to  bring  young  men  under 
moral  and  religious  Influences,  and  holding  meetings  every 
Sunday  afternoon  in  a  building  owned  by  the  association,  where 
a  service  was  had,  hymns  were  sung,  and  the  Scriptures  were 
read  and  expounded,  actually  used  its  building  for  religious  wor- 
ship, within  the  meaning  of  Constitution,  section  170,  exempting 
property  so  used  from  taxation.  Commonwealth  v.  Young 
Men's  Christian  Association 711 

6.  Public  Charity. — A  Young  Men's  Christian  Association,  organized 
to  endeavor  to  bring  young  men  under  moral  and  religious  in- 
fluences, to  aid  them  in  selecting  suitable  boarding  places  and 
securing  employment,  and  by  other  means  to  surround  them 
with  Christian  Influences,  and  actually  engaging  in  such  work, 
and  also  furnishing  instruction,  keeping  open  libraries,  gym- 
nasiums, lists  of  boarding  houses,  etc.,  and  membership  In  which 
is  nontransferrable,  giving  no  property  right — the  membership 
fee  being  merely  nominal — is  an  institution  of  purely  public 
charity,  within  Constitution,  section  170,  exempting  property  of 
such  Institutions  from  taxation.    Idem 711 

15.  Corporate  Stock — Bailee — ^Pleading. — A  railroad  corporation  is  not 
a  bailee  in  possession  of  its  capital  stock,  within  the  meaning 
of  Kentucky  Statutes,  1899,  section  4023,  providing  that  the 
bailee  In  possession  of  property  on  a  certain  date  shall  be  liable 
for  taxes  thereon;  and  an  allegation,  in  proceedings  by  the 
sheriff  to  list  such  property,  that  the  corporation  is  such  a 
bailee,  Is  a  mere  conclusion  of  law.  Commonwealth  v.  C.  &  0. 
Ry.   Co 951 
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7.  Situs — ^Assessment. — ^Kentucky  Statutes,  1899,  section  4058,  re- 
quiring the  taxpayer  to  list  in  his  schedule  the  amount  of  stock 
in  Joint  stock  companies  or  associations  of  the  State  not  paid 
in  by  the  company  or  association,  shows  conclusively  that  stock 
in  corporations  is  to  be  listed  for  assessment  by  the  individual 
stockholder  in  the  county  in  which  he  gives  in  his  assessment^ 
and  not  by  the  corporation.    Idem 951 

THLEGRAPHS— 

1.  Messages — -Delivery — Delay — Punitive  Damages. — In  an  action  for 

failure  to  deliver  a  telegram  with  reasonable  despatch,  in  which. 
plaintiff  suffered  no  physical  injury,  defendant  was  not  liable 
for  punitive  damages.  Western  Union  Telegraph  Co.  v.  Cross* 
Admr 5 

2.  Negligence. — ^Vhere,  on  receipt  of  a  telegraph  message  at  its  des- 

tination without  street  address  or  number  of  the  addressee, 
it  was  at  once  delivered  to  a  messenger,  who  spent  all  of  the 
afternoon  of  the  day  in  searching  for  information  as  to  the  ad- 
dressee, without  success,  whereupon  he  returned  the  message  ta 
the  office,  and  a  service  message  was  sent  to  the  original  sta- 
tion for  more  specific  address,  and  on  receipt  of  another  tel- 
egram the  message  was  delivered,  the  telegraph  company  was 
not  guilty  of  gross  negligence  in  delivering  the  message.  Idem.. 5 

3.  Free  Delivery  Limits — Rules — iBvidence. — ^Where  a  telegraph  mes- 

sage was  addressed  to  plaintiff's  Intestate,  an  obscure  colored 
woman,  living  nearly  a  mile  from  the  company's  office,  in  a 
city  of  less  than  5,000  inhabitants,  without  the  street  or  num- 
ber of  her  residence  being  given,  and  the  sender  of  the  mes- 
sage had  not  prepaid  or  guaranteed  a  delivery  fee,  it  was  error. 
in  an  action  for  delay  in  delivering  the  message,  to  exclude  a 
rule  of  the  company  providing  that  messages  would  be  delivered 
to  persons  residing  more  than  a  half  mile  from  the  companjr's 
office  in  cities  of  less  than  5,000  inhabitants  on  the  actual  cost 
of  delivery  being  prepaid  or  guaranteed.    Idem 5 

4.  Negligence — ^Duty   to   Licensee. — Deceased   took   refuge   from   an 

electric  storm  under  the  porch  of  a  store.  He  placed  his  back 
against  an  iron  grating  over  a  window,  and  was  subsequently 
killed  by  lightning  which  struck  one  of  defendant's  telephone 
poles  near  the  store  and  was  conducted  to  the  porch  by  a  wire 
negligently  maintained  over  the  metal  roof  thereof,  and  from 
the  roof  to  the  iron  grating,  and  then  to  deceased.  Held,  that 
deceased  was  a  bare  licensee  in  the  place  where  he  was  killed, 
and  that  defendant  owed  him  no  duty  to  properly  maintain  the 
wire.    Cumberland  Tel.  &  Tel.  Co.  v.  Martin's  Admr 554 
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TRUST  ESTATES— 

1.  Creation — ^Express  Trust — Construction—Spendthrift. — ^Plalntlff, 
who  was  a  spendthrift,  conveyed  certain  real  estate  to  his  father 
by  absolute  deed.  As  part  of  the  same  transaction,  however,  a 
bond  was  executed  by  the  father,  binding  the  obligors  to  pay 
plaintiff  an  annuity,  and  at  his  death  to  pay  $7,000  to  plaintiff's 
heirs.  The  intent  of  the  proceedings  was  to  divest  plaintiff  of 
the  title  to  the  property,  but  to  preserve  to  him  the  beneficial 
use  thereof  during  his  life,  and  to  secure  the  value  of  the  re- 
mainder to  his  heirs  at  his  death.  Held,  that  such  deed  and 
bond,  when  construed  together,  created  an  express  trust  for 
plaintiff's  benefit.    Anderson  v.  Kemper  and  Others 339 

2.  Change  in  Habits — Termination  of  Trust. — 'Where,  by  certain  con- 

veyances, to  which  plaintiff  was  a  party  as  grantor,  his  property 
was  conveyed  to  trustees  for  his  benefit  for  life,  and  thereafter 
to  be  divided  among  his  heirs,  the  fact  that  by  reason  of  a 
change  in  plaintiff's  habits  he  thereafter  became  competent  to 
manage  his  affairs,  and  desired  to  do  so,  was  insufficient  to  au- 
thorize a  termination  of  the  trust.    Idem 339 

3.  Subsequent  Instrument — Where  land  was  conveyed  for  the  ben- 

efit of  the  graiftor  for  life,  remainder  to  his  heirs,  a  subsequent 
instrument,  in  so  far  as  it  purported  to  change  the  beneficiary 
In  remainder,  was  invalid.    Idem 339 

4.  Annuity — Change. — "Where  a  trust  of  certain  lands  provided  that 

the  grantor  should  receive  an  annuity  of  $500  per  year,  and  on 
his  death  the  property  should  go  to  his  heirs,  it  was  compe- 
tent for  such  grantor  during  his  life  to  change  the  annuity  to 
one  providing  for  the  whole  of  the  net  income  of  the  estate 
necessary  for  his  support.     Idem 339 

5.  Trustees — Discharge — Grounds. — ^Where  trustees  have  managed  an 

estate,  with  strict  fidelity  and  unusual  ability,  they  will  aot  be 
discharged  because  of  mere  strained  relations  between  them  and 
the  cestui  que  trust,  which  were  probably  due  to  the  cestui's 
own  misconduct  and  misjudgment  of  the  trustees.     Aiewi....339 

C.  Advancements  by  Trustees. — ^Where  trustees,  by  reason  of  an  ad- 
vancement of  their  personal  funds,  had  become  creditors  of  the 
trust,  a  Judgment  appropriating  orne-half  of  the  net  income  to 
the  repayment  of  such  advancement,  subject  to  the  original 
trust  to  pay  so  much  of  the  incwme  as  was  necessary  for  the 
cestui's  support,  should  be  construed  as  only  authorizing  an  ap- 
propriation to  the  trustees  after  a  sufficient  amount  had  been 
appropriated  for  the  cestuPs  support.    Idem 339 

7.  Rights  of  cestui  Que  Trust—Liability  of  Fund  for  Cestui's  Debts. 
— A  trust  deed  conveyed  the  residue  of  the  trust  fund  to  be 
invested   by   the   trustee,   and.  the   net    income    paid    In    equal 
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TRUST  ESTABS— Continued. 

monthly  Installmnts  of  fifty  dollars  each,  and,  In  case  the  Income 
did  not  amount  to  such  sum,  the  principal  should  be  liable 
therefor,  to  S.,  to  be  by  him  expended  for  the  benefit  of  his 
children  and  family  without  liability  to  account  therefor,  and  on 
his  death  the  principal  to  pass  in  fee  to  his  children,  with  power 
in  S.  to  appoint  same  among  his  children  by  will,  and,  if  S. 
should  survive  his  present  children,  he  might  elect  to  demand 
and  receive  from  the  trustee  the  principal  of  the  fund,  pro- 
vided that  at  any  time  after  the  previous  life  estate  had  been 
terminated,  if  iS.  affirmatively  showed  to  the  trustee  that  he  was 
not  indebted  to  any  person,  the  income  should!  be  paid  to  him 
for  his  exclusive  use  and  benefit.  Held,  that  such  deed  vested 
in  S.  the  fee  in  the  income  and  principal  of  the  estate  to  the 
extent  of  fifty  dollars  per  month,  which  amount  was  liable  for 
his  debts.    Fidelity  Trust  &  Safety  Vault  Oo.  v.  Walker 381 

8.  Charities — ^Validity. — ^A  devise  of  all  of  testator's  remaining  estate 

after  his  wife's  death,  in  perpetuity,  for  the  purpose  of  educating 
the  descendants  of  two  persons  named  was  not  valid  as  a  char- 
itable use.    Johnson  v.  De  Pauw  University 672 

9.  Judgments — ^Res  Judicata. — (Where  certain  descendants  of  a  tes- 

tatrix brought  suit  for  the  benefit  of  themselves  and  all  the 
other  heirs  and  descendants  of  the  beneficiaries  of  a  trust  cre- 
ated by  the  will,  as  authorized  by  Civil  Code,  section  25,  to  in- 
validate the  trust  and  to  recover  the  property  embraced  therein, 
in  which  they  were  defeated,  and  no  appeal  was  taken,  such 
judgment  was  res  judicata  as  to  the  validity  of  the  trust. 
Idem 671 

10.  Laches— ^Estoppel. — ^Where  beneficiaries  of  a  testamentary  trust 
brought  suit  to  invalidate  the  same  on  behalf  of  themselves  and 
all  other  beneficiaries,  and  no  steps  were  taken  by  beneficiarls 
so  represented,  disapproving  such  action,  for  nearly  thirteen 
years,  they  were  estopped  to  object  to  such  representation  on 
the  ground  that  no  order  of  court  was  made  allowing  the  plain- 
tiffs in  such  action  to  prosecute  for  the  benefit  of  all  the  ben- 
eficiaries.    Idem 671 

TRUST   FUNDS— 

See  Banks,  &c.,  8. 

TRBSPASSBRS— 

See  Removal  of  Causes,  6;  R.  R.,  16. 

USURY— 

See  Bldg.  &  Loan  Assn.,  2. 

VENDOR  AND  PURCHASER— 

1.  Sale  of  Mill  Property — Fraud— Breach  of  Warranty—- Rescission- 
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VENDOR   AND   PURCHASER— Continued. 

Compensation. — In  an  action  by  the  purchasers  of  a  mill  against 
the  seller  on  the  ground  of  fraud  in  representattons  as  to  the 
condition  of  the  mill,  it  appeared  that  plaintiffs  discovered  the 
fraud  shortly  after  they  took  possession,  but  continued  to  use 
the  property,  and  accepted  a  written  promise  from  one  of  the 
sellers  to  repair  the  boiler  and  engine  or  furnish  new  ones;  that 
the  repairs  were  attempted  to  be  made  but  were  Ineffectual,  and 
that  the  engine  was  changed  for  another  and  other  minor  changes 
made  in  the  mill,,  after  which  plaintiffs  continued  to  run  it  for 
six  months,  defendants  in  the  meantime  having  disposed  of  the 
property  they  had  received  for  the  mill  at  the  price  of  $650 
less  than  they  had  allowed  plaintiffs  for  it.  Held,  that  It  was 
error  to  allow  rescission  of  the  contract,  but  the  plaintiff  should 
have  been  awarded  pecuniary  compensation.  Hogan,  &c.  v. 
Tucker  Ac 918 

VERDICT— 

See  Master,  Ac,  8;  Automobiles,  4. 

VESSELr— 

See  Admiralty,  3. 

WAIVER— 

See  Bail  Bonds,  2;  Fire  Ins.,  4;  Non-Residents,  5;  R.  R.  2. 

WARRANTY— 

See  Sale  if  Personalty,  1,  2,  3;  Contracts,  8. 

WrLLS— (See  Husband  and  Wife,  5,  6,  7.) 

1  Construction. — A  testator,  after  making  special  bequests,  be- 
queathed to  his  wife  two-fifths  of  the  income  of  the  remainder 
during  her  life,  to  his  son  two-fifths  thereof,  and  from  the  re- 
maining one-fifth  he  directed  that  his  executors  should  pay  his 
sister  $500  annually  for  her  life,  and  that  the  balance  of  such 
one-fifth  should  be  "allowed  to  accumulate  for  the  benefit  of* 
grandchildren,  and  directed  that  "such  accumulation  and  such 
income"  should  be  "equally  divided  and  paid  to  and  distributed 
among"  the  grandchildren  when  a  designated  grandchild  should 
arrive  at  the  age  of  thirty-five  years,  or  would  have  been  thirty- 
five  had  she  lived.  The  testator  made  no  further  disposition  of 
this  one-fifth.  Held,  to  bequeath  to  the  grandchildren,  not  only 
the  income  of  this  one-fifth,  but  also  the  principal  thereof.  Hus- 
sey  V.  Sargent,  &c 53 

2.  Validity. — The  validity  of  a  will  disposing  of  personal  property 

only  is  determined  by  the  law  of  the  testator's  domicile.  Idem.  .53 

3.  Domicile  of  Testator — ^Rule  against  Perpetuities. — Under  the  laws 

of  New  Hampshire,  the  domicile  of  a  testator  disposing  of  per- 
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sonalty  only,  tbe  provision  in  his  will  directing  that  a  certain 
portion  of  his  estate  shall  be  allowed  to  accumulate  for  the 
benefit  of  his  grandchildren,  and  that  such  accumulation  and  in- 
come shall  be  equally  divided  among  them  when  a  designated 
grandchild,  two  years  old  at  the  date  of  testator's  death,  ar- 
rived at  the  age  of  thirty-five  years,  does  not  violate  the  rule 
against  perpetuities,  but  the  direction  for  accumulation  will  be 
enforced  for  a  period  of  twenty-one  years  after  the  testator's 
death,  and  then  the  amount  accumulated  will  be  distributed 
among  the  grandchildren.     Idem 53 

4.  Foreign  Executor— Accounting — Jurisdiction. — ^Where  an  executor 

appointed  in  New  Hampshire  is  domiciled  in  Kentucky  and  is 
in  possession  of  the  testator's  property,  none  of  which  is  in  New 
Hampshire,  the  courts  of  Kentucky  may  require  him  to  account 
to  the  persons  entitled  to  the  estate.    Idem 53 

5.  Charitable    Bequests— 'Beneficiaries— Certainty.— A    will    devising 

testator's  property  to  her  executor,  to  be  by  him  distributed 
"to  the  poor  in  his  discretion,"  is  sufBclently  definite,  under 
Kentucky  Statutes,  1899.  section  317,  requiring  that  gifts  for 
such  a  purpose  shall  point  out  the  purpose  of  the  charity,  and 
the  beneficiaries  thereof,  with  reasonable  certainty.  Thompson's 
Exr.  V.  Brown  and  Others 102 

6.  Righft  of  Creditors. — ^Where  a  will  directs  the  executor  to  sell 

the  real  and  personal  estate,  and  from  the  proceeds  to  pay  the 
testator's  debts  and  a  sufficient  amount  to  his  widow  for  her 
support,  and  to  distribute  the  remainder  to  his  children,  the 
children  can  not,  by  agreeing  among  themselves  on  a  division 
of  the  real  estate.  Instead  of  taking  its  proceeds,  defeat  the 
rights  of  the  creditors  to  be  paid  before  anything  passes  to  the 
children.    Hurst  v.  Davidson  and  Others 351 

7.  Bona  Ffde  Purchasers  of  Devised  Estate.— -Where  a  will  directs 

the  executor  to  sell  tbe  real  estate,  and  distribute  the  proceeds, 
after  making  certain  payments,  between  the  children  of  the 
testator,  the  mere  partition  of  the  land  by  the  children  among 
themselves  does  not  constitute  them  bona  fide  purchasers,  with- 
in Kentucky  Statutes,  1899,  section  2087,  providing  that  a  de- 
vised estate,  when  sold,  shall  not  be  liable  to  the  creditors  of 
tbe  testator  in  the  hands  of  bona  fide  purchasers,  unless  ac- 
tion is  instituted 'within  six  months  after  the  estate  Is  devised. 
Idem 351 

8.  Sale  of  Land  by  Executor.— Kentucky    Statutes,    section    2087, 

which  provides  that  a  devised  estate,  when  sold,  shall  not  be 
liable  to  the  creditors  of  the  testator  in  the  hands  of  a  bona 
fide  purchaser  unless    action  is    instituted  within  six    months 
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after  the  estate  is  devised,  being  intended  to  protect  a  devisee 
in  the  sale  of  what  is  devised,  has  no  application  where  a  will 
directs  the  executor  to  sell  the  real  estate,  and  distribute  the 
remainder  of  the  proceeds,  after  the  payment  of  debts  and  a 
sufficient  amount  to  support  the  widow  between  the  testator's 
children.     Idem 351 

9.  Lien  of  Creditor  Under  the  Will.— UnderlKentucky  Statutes,  1899, 

section  2066,  providing  that  when  any  property  is  devised  sub- 
ject to  the  payment  by  the  devisee  to  another  of  a  sum  of  money, 
the  latter  shall  have  a  lien  on  the  legacy  for  the  sum  to  be 
paid,  and  section  467,  providing  that  the  word  "legacy"  includes 
either  real  or  personal  estate,  the  creditors  of  a  testator,  which 
directs  by  his  will  that  his  executor  shall  sell  his  real  and  per- 
sonal estate,  and  from  the  proceeds  to  pay  his  debts,  etc.,  and 
distribute  the  remainder  between  his  children,  have,  on  the  re- 
cording of  the  will,  a  lien  of  record  on  the  land  for  their  debts. 
Idem 351 

10.  Legacies — Ademption — ^Pleading. — The  allegation  of  the  answer, 
in  an  action  for  legacy,  that  a  payment  by  testator  after  the 
date  of  the  will  was  intended  by  him  in  satisfaction  of  the 
legacy  is  an  allegation  that  it  was  so  intended  by  him  when 
it  was  made.     Swlnebroad  v.  Bright 514 

11.  Transaction  with  Decedent. — The  executor  and  his  surety,  in 
an  action  against  him  for  a  legacy,  are  not  incompetent,  under 
Civil  Code,  section  606,  to  testify  to  declarations  of  testator 
to  show  that  a  payment  by  him  was  intended  in  satisfaction  of 
the  legacy;  they  not  being  interested  In  the  result,  the  contro- 
versy being  really  between  such  legatee  and  the  residuary  leg- 
atee. Not  so,  however,  the  legatee  or  her  husband  or  the  re- 
siding legatee.     Idem 514 

12.  Witness — Competency. — One  interested  in  the  result  of  the  ac- 
tion may  not  testify  to  a  transaction  between  Mm  and  deceased 
in  the  presence  of  another  tliough  such  other  testify  for  the 
other  party  in  regard  thereto.    Idem 514 
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